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RECORD OF PROCEEDINGS. 

No. 1. 

Information. 

1. In or about the year 1812 it was publicly proclaimed by His Excel
lency Governor Macquarie, the then Governor of New South Wales, that 
certain lands in New South Wales extending from the present Circular Quay 
to Woolloomooloo Bay had been enclosed and were reserved as a Government 
domain. · 

2. In or about the year 1817 a portion of the said enclosed and reserved 
lands was utilised for the purpose of building stables for the use of the 
Governor, the said stables being the present Government House stables. 

O A 2 

No. 1. 
Information 
dated and 
filed, 9th 
January, 1913 
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3. In or about the year 1829 the then Governor of New South ~ 7ales, 
His Excellency Governor Darling, caused to he duly pnhlishcrl in the 
"Government Gazette," a list of the lands set ':tp::trt for puhlic purposes, 
·which list included the said enclosed and reserved laads. 

4. In or abont the year 1832 an official report was made by the Sur
veyor-Gener 11 of the Colony that it wa5 expedient to erect a new residence 
for the Sovereign's representative in New South Wr"tles, that certain portions 
of the nid enclosed and reserved lan<ls should he sold and the proceeds 
expended in the building of the said proposed residence. 

5. In or about the year 1836 a Committee of the Legislative Council of 10 
New South v\r!:tles was dnly ~ppointed to consider th.e question of a site for 
the said proposed residence, and the said Conunittee by its report recom
mended as such site an area of land including what are now known as 
Government House Grounds which forms a portion of the S':tid enclosed and 
reserved lands. 

6. Acting upon the s':tid reports, portions of the said reserved and 
enclosed. lands in Phillip-street, ne!tr Circular Qu'-ly, were sold, <.tnrl the 
proceeds of such sales together with a um of money voted for the purpose 
by the said Legislative Council <.tnd certain money supplied by the Autho
rities in England, were devoted to building the said proposed residence upon 20 
the said site for the Sovereign's representative aforesaid, which is the present 
Government House. 

7. The said House and grounds became ready for occupation in or about 
the year 1845, and have ever since that time until the lst December, 1912, 
been occupied. as a residence for th= Sovereign's representative in New 
South Wales. 

8. The informant submits that the said House and grounds were by 
virtue of the matters hereinbefore set out, permanently dedicated to the 
public purpose of a residence for the Sovereign's representative in New 
South Wales, and that it is not within the powers of the Government of New 30 
South ,vales or the Governor-in-Council to interfere with or alter the said 
public purpose or to use or cause or allow to be used the said House and 
grounds for any purpose other than the public purpose aforesaid. 

9. By an arrangement made between the Government of the Common
wealth of Australia and the Government of New South Wales, the said House 
and grounds were from the year 1900 to the lst December, 1912, occupied 
as his residence in New South Wales by the Governor-General of the said 
Commonwealth as the representative of the Sovereign, the said arrangement 
has recently come to an end, and the members of the Government of New 
South Wales, after having met in Cabinet, have determined and announced •o 
publicly that the said House and grounds shall no longer be used as a resi
dence for the Sovereign's representative in New South Wales but shall be 
devoted to some other purpose, and by reason of such determination the 
said House and grounds are now no longer used as a resi<lence for the 
Sovereign's representative in New South ,vales. The said grounds have 
recently been officially thrown open by the said Government and are now 
being used by members of the public. 
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10. The informant fears that unless restrained by the order and injunc- RECORD. 

tion of this Court the Government of New South Wales will carry this deter- No. 1. 

mination into effect so as to permanently exclude the Sovereign's repre- inf~ma~on 

sentative in New South Wales therefrom contrary to the public purpose to filed, :ii 
which the said house and grounds were dedicated. Janua~y, 1913 • ----r.ontin11ed. 

The mformant therefore prays: -
1. That it may be declared that the said House and grounds are 

vested in His Majesty the King, dedicated to the public purpose of a 
residence for the Sovereign's representative in New South vVales. 

10 2. That it may be declared that neither the Government of New 
South Wales nor the Governor in Council has power to interfere with 
or alter the said purpose to which the said House and grounds are 
dedicated. 

3. That the Defendant, as nominal Defendant for and on behalf 
of the Government of New South "\,Yales, the Ministers, Officers, and 
Servants of the Crown, may be restrained, by the Order and injunction 
of this Court, from using or causing or allowing to be used the said 
House and grounds for any purpose other than the public purpose of 
a residence for the Sovereign's representative in New South Wales. 

20 4. That the Defendant may be ordered to pay the costs of this suit. 
5. That the Informant may have such further or other relief, as 

the nature of the case may require. 

(Sgd.) FRANCIS J. BETHUNE. 

I certify that this information is proper for the allowance of His Majesty's 
Attorney-General of and for the State of New South \iVales, and that without 
such allowance complete relief cannot be obtained by the Relators. 

W. A. Holman, 

(Sgd.) FRANCIS J. BETHUNE, 
Counsel for the Informant. 

30 Attorney-General for the State of New South Wales, 
24th December, 1912. 

NoTE. -This information is filed by Messrs. Cope & Co., of 14, Castle
reagh-street, Sydney, in the State of New South Wales, Solicitors for the 
above-named Arthur Alfred Clement Cocks, Sir. ,Yilliam McMillan, and 
Thomas Henley, all of Sydney aforesaid, the above-named Relators. 

Georgius R. 

To the within-named James Leslie Williams
Greeting : -

vVe command you that within eight days after the service hereof on you, 
40 exclusive of the day of such service, you cause an appearance to be entered 

o ~ 3 
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for you in the Equity Office of our Supreme Court, Chancery Square, Sydney, 
in the State of New South Wales, to the within Statement of Claim, and that 
you do at the same time of entering your appearance file in the said Equity 
Office a memorandum stating in effect that you dispute in whole or in part 
the Plaintiff's claim (specifying which part) or that you submit to such 
decree or order as the Court thinks fit to make, or that you disclaim all right, 
title, and interest in the subject-matter of the within Statement of Claim. 

(Sgd.) vv. A. BALcoME, 
Chief Clerk in Equity. 

NOTE: - If you neglect to enter your appearance or to file a Memo- 10 
randum as above mentioned you will be subject to such order as the Court 
thinks fit to make in your absence. 

No. 2. 

Appearance. 

John Varnell Tillett, Crown Solicitor, Solicitor for the above-named Defen
dant, whose address is at 237 Macquarie-street, Sydney, appears for him 
herein, and the said James Leslie Williams disputes the whole of the Infor
mants' claim. 

The address for service on the said Defendant is at the Office of the 
Crown Solicitor No. 237 Macquarie-street, Sydney. 20 

Dated the lOth January, 1913. 

JOHN VARNELL TILLETT, 
Crown Solicitor, 

Solicitor for the above-named Defendant, 
No. 237 Macquarie-street, Sydney. 
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No. 3. 

Notice of Motion. 

Take Notice that this Honorable Court will be moved on Friday the 
7th February, 1913, at two of the clock in the afternoon, or so soon thereafter 
as Counsel can be heard in that behalf by Counsel for the abovenamed 
Plaintiff, that the Defendant as Nominal Defendant for and on behalf of the 
Government of New South Wales the Ministers, Officers, and Servants of the 
Crown may be restrained by the Order and Injunction of this Court from 
using, or causing, or allowing to be used, Government House and grounds 

10 for any purpose other than the public purpose of a residence for the Sovereign's 
representative in New South Wales, until the hearing of the suit or until 
further order upon the grounds appearing in and by the affidavits of William 
McMillan, Thomas Henley, and Henry Archdall Langley, all sworn on the 
8rd February, 1913, and filed herein. 

Dated this 3rd February, 1913. 

(Signed) VVILLIAM CoPE, 
Relators' Solicitor, 

14 Castlereagh Street, 
Sydney. 

20 NoTE. - It is intended to serve this Notice of Motion on the abovenamed 
Defendant, James Leslie Williams, 

No. 4. 

Affidavit of Sir William McMillan. 

On this 3rd day of February, one thousand nine hundred and thirteen, 
William McMillan of 79 York Street, Sydney, in the State of New South 
Wales, Knight Commander of the Most Distinguished Order of Saint Michael 
and Saint George, being duly sworn makes oath and says as follows : -

1. I am one of the abovenamed Informants (Relators) . 
2. I am informed by ,villiam Cope and verily believe that His Excel-

30 lency Governor Macquarie the then Governor of New South ,¥ales pro
claimed in the year 1812, that certain lands in New South Wales extending 
from the present Circular Quay to vVoolloomooloo Bay had been enclosed 
and were reserved as a Government Domain. 

3. I am informed and verily believe that in or about the year 1817, 
a portion of the said enclosed and reserved lands was utilized for the purpose 
of building stables for the use of the Governor, the said stables being the 
present Government House stables. 
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4. On or about the 2nd November, 1832, Sir Richard Bourke, then 
Governor of New South vVales, by despatch sent by him to Lord Goderich 
-copy of which is attached hereto marked " A " - recommended the 
building of a new Government House on the site chosen by Sir Thomas 
Mitchell, the Surveyor-General of the Colony, who reported and suggested 
that certain portions of the lands reserved and enclosed for that purpose 
should be sold and the proceeds expended in the contemplated improvements. 
A copy of Sir Thomas Mitchell's report is hereto annexed marked" B." 

5. In or about the year 1836 as appears by an official report- copy 
whereof is hereunto annexed marked "C "-a Committee of the Legislative 10 

Council of New South ,vales was duly appointed to consider the question of 
a site for the said proposed residence, and the said Committee by its 
report recommended as such site an area of land including what are now 
known as Government House Grounds which forms a portion of the said 
enclosed and reserved lands. 

6. I am further informed, and verily believe that it appears from official 
records that acting upon the said report, portions of the said reserved and 
enclosed lands near Circular Quay were sold, and the proceeds of such sales, 
together with a sum of money voted for the purpose by the said Legislative 
Council were devoted to building the said proposed residence upon the 20 

said site for the Sovereign's representative, as aforesaid, which is the 
present Government House. 

7. It appears from a despatch of the then Governor Sir George Gipps, 
that the said House and grounds were ready for occupation in or about 
the year 1845, and that he was then about to move in, and ever since that 
time until the lst December last have been occupied as a residence for the 
Sovereign's representative. A copy of the said despatch is hereto annexed, 
marked " D." 

8. The Informant submits that the said House and grounds were by 
virtue of the matters hereinbefore set out, permanently dedicated to the 30 

public purpose of a residence for the Sovereign's representative in New South 
Wales. 

9. By an arrangement made between the Government of the Common
wealth of Australia and the Government of New South Wales, the said 
House and grounds were from the year 1900 to the lst December last, 
occupied as his residence in New South vVales by the Governor-General of the 
said Commonwealth as the representative of the Sovereign. The said 
arrangement has recently come to an end, and the Government of New South 
Wales have determined, as I verily believe, that the said House and grounds 
shall no longer be used as a residence for the Sovereign's representative 40 

in New South Wales, but shall be devoted to some other purpose, and, by 
reason of such determination, the said House and grounds are now no 
longer used as a residence for the Sovereign's representative in New South 
Wales. 

10. Some time previous to the 14th December last past it was announced 
through the Press that the Government of New South Wales would open 
the said grounds to the public, and upon the 14th December last the Honour 
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able the Premier attended and declared the said grounds were opened to the RECORD 

public, a considerable number of the public objecting and crying shame. No. 4. 

11. The sa·id Government, since the 14th December last past, have ~e1ttt~% 
commenced alterations in the said grounds by removing boundary and other Mc"Millan, 

fences, ma~ing _paths, cu~ting down trees, setting up notice:boards, and i~t~}:;, 
generally d1vertmg the said grounds from the purposes for which the same 1913 . 

were dedicated. -rontmued. 

12. I have been informed by the said William Cope, and verily believe 
that, in reply to his request as Solicitor for the sai.d Relators, no alteration 

10 should be made to Government House or to the Stables in connection 
therewith, in order to obviate the necessity of myself and co-Relators applying 
to this Honourable Court for an interim injunction, the Crown Solicitor, on 
the 13th January now instant, wrote that the Acting Attorney-General had 
directed him to say that the Government was unable to give the assurance 
asked for. The said Crown Solicitor further stated in the said letter that I, 
this deponent and my co-Relators, should be made aware that it was in con
templation to make material alterations to the Stables, but that the work 
would not be commenced before the end of the long vacation. It is publicly 
stated in the Press that plans are in progress, and steps being taken for the 

20 conversion of building . (An extract from the "Daily Telegraph" and 
"Sydney Morning Herald " is hereunto annexed, marked " E " and " F " 
respectively). 

13. It is feared that unless restrained by the order and injunction 
of this Court, the said Government will continue to so divert the said lands 
as to permanently exclude the Sovereign's representative in New South 
Wales, contrary to the public purpose to which the said House and grounds 
were dedicated. 

Sworn by the Deponent on the day and J 
year first above mentioned at 

30 Sydney, before me, 
E. NEWTON DALY, 

A Commissioner for Affidavits. 

" A." 

W. McMrLLA . 

This is the copy despatch referred to in the annexed Affidavit of William 
McMillan, sworn the 3rd February, 1913, before me, 

E. NEWTON DALY, 

A Commissioner for Affidavits. 

Copy of Despatch from Sir Richard Bourke to Lord Viscount Goderich, 
(No. 113.) Government House, Sydney, 

40 
My Lord, 

2nd November, 1832. 

Many circumstances, public and private, which I will not take up your 
Lordship's time in enumerating, have prevented until now the fulfilment of 
your Lordship's desire to transmit a Report upon the state of the Government 
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House in Sydney. I now proceed to obey those commands by reporting on the 
condition of the building as it now stands, upon the expediency of erecting a 
new house on a different site, and of giving up to the public, for the purposes 
of quays, and wharfs, and storehouses, a portion of the ground on the eastern 
side of Sydney Cove, now enclosed within the Government Gardens. 

In the first place I have to observe that the present Government House 
in Sydney is a collection of rooms built at different times by successive 
Governors, and is, in consequence, not only extremely inconvenient and 
unsightly, but in such a bad state of rep tir as to demand the immediate 
expenditure of a large sum of money to render it habitable and decent. The 10 
roof and flooring are in many parts decayed, and the bad smells which prevail 
in the prtncip':11 sitting room are not only unpleasant but unwholesome. 
So bad, indeed, was the condition of this house considered to be upon the 
close of Sir Thomas Brisbane's Government, that Lord Bathurst authorized 
General Du·ling to commence building a new one immediately on his auival 
here in 1826. This permission, as your Lordship is aware, was not acted 
upon, and since that pe1·iod nothing has been done for the improvement, and 
but little towards the repair, of the old house, and it h1s now reached that 
state of deterioration in which it would be a waste of money to expend any 
large sum for its preservation. 2u 

Having then ascertained the irn~xpediency of attempting to make 
the present. Government House a suitable habitation for a Governor, who 
is to have but one official residence, I considered in what way a new house 
might be built with least expense to the public. I directed the Surveyor
General, on returning from his expedition to the north-west, to consider 
and report upon the subject ; and, after several conferences, and frequent 
examinations of the ground, he has prepared the accompanying report, 
in the m'1in points of which I entirely concur. I approve of the site he has 
chosen for the new house, and of the surrender of the ground required for 
the new quay and buildings. 30 

Perhaps that part of his plan, which contemplates the improvement 
of the town by the sacrifice of such good houses as those of the Chief Justice 
and Coloni::.11 Sec.retary, may be for the present abandoned. . 

The sum which the Surveyor-General calculates the sale of the waterside 
allotments in the Government Gardens would produce is not taken too high 
at £15,400, if the allotments be sold at such intervals of time as the apparent 
demand for such situations shall seem to require. For this sum it is presumed 
the construction of a rnoderat~ house, ~nd the enclosure by a brick wall 
of the garden and grounds (and indispensable protection to a residence 
almost in the heart of such a to".:n as Sydney) may be accomplished. ~oorns 40 
in the present stables (which your Lordship may be aware, were bmlt by 
Governor Macquarie on a handsome scale) will accommodate several se1·vants, 
and the principal building, though it must necessarily contain some large 
rooms for company, need not have many sleeping apartments. I could 
have ·wished to have transmitted a plan and estimate of such a buil~ing 
as appeared to me suitable ; but I am obliged to confess that there 1s no 
person here in whose professional experience as an architect I can place 
any reliance with reference to a work of the kind. I have, therefore, stated 
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the number of rooms of which I think the house should consist, and transmit RECORD, 

a drawing of the stables nea1· which it is proposed to place the new house, No .. 4. 

in ordn that the professional person in Londoil, from whom I would propose t!'t~!a.: 
to obtain a plan and elevation, may judge of the style of building which McMillan, 

will harmonise with that of the stables, and with the scenery of the site i~~!~· 
upon ,.,,hich the house is to be situated. rn13 ' 

If your Lordship shall approve of a new house being built in the manner ~ntinued. 

now proposed, I have to request that you will instruct the A~ent to procure 
without delay, from some eminent architect in London, pla,1s and elevations 

10 of the principal building and entrance lodges with specifications, working 
plans, and drawings, and an estimate of the expense of e.ach building at 
London prices. The probable cost of the building at Sydney may after
wards he worked out by means of a schednle of Sydney prices ·which I 
transmit herewith ; I forward also an estimate of the expense of the enclosing 
wall. Your Lordship may thus form an opinion of the whole expense of the 
Governor's residence upon the proposed plan. The Council are fully aware 
of the propriety of providing a suitable one, and will, I have no doubt, 
readily vote such a st1m as shall appear necessary for its completion on a 
moderate scale. Notwithstanding the extravagant estimate of the enclosing 

20 wall, I should hope the whole might be completed for the sum at which the 
water-side allotments are valued, namely, about £15,400. 

Your Lordship should be informed that, exclusive of a small kitchen 
garden, the land, about 47 acres, to be enclosed as the Government Grounds, 
contains nothing that can be turned to any profitable use, being almost 
wholly rock and scrubby underwood ; it scarcely affords the maintenance 
of three cows. It will, therefore, be i,1dispensable, to allot Grose Farm, 
containing two hun<lred acres for the use of the Governor. This farm is just 
without Sydney ; the soil of but n1oderate fertility and badly watered ; 
the whole farm will do little more than keep the number of cows required 

30 for the house, and provide hay for horses. The expense of labour and 
implements for the management of this fa1m should he born by the Governor ; 
that of supporting the new farm buildings now upon it should be charged 
to the public. 

I have made this proposal under the supposition that your L~rdship 
may not choose to depart from an intention lately expressed, of <lepriving 
the Governor of the country house at Parrarnatta. Were your Lordship 
fully acquainted with the endless labour and detail, and the personal impor
tunity attending the administration of this Government, and with the 
expense consequent upon a constant residence in S-y dney, I am convinced 

40 you would not hestitate to allow the Governor the partial rest from fatigue 
and needful economy of money, which an occasional retirement to the 
country affords him. I believe -I am correct in stating that neith-~r the 
Council nor the public seem to call for the sunender of the ParramattJl. 
House. 

I have, &c., 
(Signed) RrcHn. BouRKE. 

The Right Honorable Lord Goderich, &c., &c., &c. 
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"B." 

This is the copy Report marked "B "refened to in the annexed affidavit 
of \Villiatn McMillan, sworn the 3rd February, 1913. 

E. NEWTON DALY, 

A Commissioner for Affidavits. 

Report on the accompanying plan of the site proposed for a new Government 
House at Sydney, showing also a division of part of the eastern shore 
of the Cove into allotments for sale. 

1. The site proposed is a spot immediately adjacent to the stables 
which, consisting of a mass of modern Gothic buildings, may be so grouped 10 
with a Government House in the same style of architecture as to contribute 
much to the general appearance of the whole. In the accompanying view 
of the stables this site is shown on the right of that building. 

2. It is proposed to cut off from the Government Domain the site of 
the present house, and to lay off the lower ground on the shore of the harbour 
into waterside allotments for wharves and wharehouses, for which the sites 
required by the merchants are very scarce in Sydney, and the water being 
deeper close in shore there than at any other part, the value of this to the 
merchants is obvious; and, whereas, the harbour would be thus, unquestion
ably, much improved for the purposes of trade and commerce, the proceeds 2o 
of the sale would be more than sufficient for the accomplishment of the other 
contemplated improvements of this part of Sydney. 

3. The several streets immediately adjoining the present Government 
House are opposed to each other at acute angles, in a most inconvenient 
and unsightly manner: it will be seen by the accompanying plan that, by 
the removal of the present house and the several buildings occupied by the 
Chief Justice and Colonial Secretary, Nos. 1, 2, and 3, and opening a semi
circular space, there would be no obstruction between each of these streets 
and the new Government House, but that, on the contrary, these streets 
would then form radii diverging from the new gate towards the different 30 
parts of the tow,n. 

4. The prolongation of the line of buildings in Macquarie-piace gives 
the line of an extensive quay precisely in the dfrection of the shelving rock, 
on which the quay may be made from Pitt-street, which affords the least 

• inclined approach to the water from the interior streets. This it is proposed to 
accomplish by a slight modification of Tank-street, and the western side 
thereof being Crown land it will probably be possible to compensate Mr. 
Phillips, whose property on the opposite side would be interfered with, by 
an adequate portion of ground. It will be seen by the map that thus Pitt
street would at once be connected with Tank-street and O'Connell-street, 40 
and would become, in fact, an equally important and much better communi
cation with the eastern side of the Cove than George-street now forms with 
the western, the access to the water being left open and public along the 
whole length of the quay. 
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5. The division of the lumber yard into building allotments affords the RECORD. 

me~ns of opening Bridge-street into an elegant and commodious line of No .. 4. 

communication between these two important streets, by the introduction t-ffi~ill~ of 

of an uniform plan of building with a colonnade, and as l\h. Manning is McMilla.:,m 
disposed to adopt a similar plan in building on the opposite side of that street, i:l:. 3r; 
even by the sacrifice of part of what he has done, I consider it practicable (as 1913 ~r ' 

it would also much improve the access to Government House from George- ---;:intinud. 

street) to raise the lower part of Bridge-street to a level sufficiently high to 
admit the formation of a colonnade uninterrupted by breaks, which, from 

10 the lowness of the present surface of the bridge, would be otherwise unavoid-

20 

able. 
6. The communication from Macquarie-street by the semicircular 

sweep, past the gate of Government House, round uninterruptedly towards 
the quay and Bridge-street, would complete these alterations, which are 
proposed in connection with the other arrangement chiefly with the view 
to rectify, in some measure, a very ill-laid out part of the town. 

(Signed} T. C. MITCHELL, 
Surveyor-General. 

Surveyor-General's Office, llth September, 1882. 

" c." 

This is the copy report, marked "C," referred to in the annexed affidavit 
of vVilliam McMillan, sworn this 3rd Febn1ary, 1913, before me, 

E. NEWTON DALY, 
A Commissioner for Affidayits. 

Report from the Committee on the proposed New Government House, 
with the Minutes of Evidence. 

(Ordered by the Council to be printed 12th August, 1886.) 

Committee appointed to examine and report upon the plan and estimate 
for a new Government House : -

The Chief Justice, 
The Colonial Secretary, Mr. Berry, 

The Auditor-General, Mr. McArthur • 

. The Commi_ttee of the Legislative Council of New South Wales ap
pomted to examme and report upon the plan and estimate for a new Govern
ment House at Sydney, having assembled and sat for several days successively, 
from the 28th July, 1836, and having had before them an extract from the 
Secretary of State's Despatch to His Excellency the Governor of date the 
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25th March, 1835, No. 33, together with the plan and specification trans
mitted from England, and having examined Captain Barney, commanding 
the Royal Engineers, and Mr. Lewis, the Colonial Al·chitect (whose evidence 
will be found in the appendix to this report), touching and concerning the 
same, and having considered the most suitable site for erecting the proposed 
new Government House, have the honour to report for the information of 
His Excellency the Governor, and the Honourable the Legislative Council : -

First : - That the plan and elevation of the proposed new house 
transmitted from England is suitable for an official residence for the 
Governor, with the addition of a dining-room for private accommodation, 10 
and of suitable out-offices, for which last no provision has been made 
in the plan and specification submitted to their consideration. 

Secondly : - That the estimate made out in England of the expense 
of erecting a Government House, agreeably to the said plan, is wholly 
inadequate, and that such a house, together with an additional dining
room and suitable out-offices, cannot be erected in this colony for less 
than £25,000 sterling. 

Thirdly : - That taking all circumstances into consideration, and 
after a personal inspection of the spot, and taking the opinion of the 
scientific witnesses examined, they have further to report that the most 20 
suitable site in their judgment, for the said house, is an elevated spot 
of land near Bennelong's Point, equi-distant between the present 
Government stables and Fort Macquarie. 
Before your Committee resolved upon recommending this site they had 

under consideration the expediency of selecting a spot for this purpose, either 
to the southward or to the northward of the Government stables in the 
immediate vicinity thereof, but finding that such a selection would be 
attended with many disadvantages, without any compensating advantages, 
they deemed it expedient to direct their attention to the site now proposed. 

The other sites at first contemplated possess few of the advantages, 30 
which they take leave to point out as recommendatory of that now suggested. 

The site now proposed possesses the advantages of an extensive view 
of the harbour of Port Jackson and the adjacent scenery ; it will present 
an imposing aspect from the harbour and highest parts of the town of Sydney; 
it is healthy in every respect, and will be sheltered from the effects of 
obnoxious winds in the seasons of summer and winter ; it is well adapted 
for adequate drainage, and an abundant supply of fresh water ; it will have 
the advantage of about 50 acres of surrounding pleasure grounds, the natural 
shrubberies now growing thereon recommending it for retirement, without .. 
interfering with a just proximity to the town for the purpose of public con- 40 
venience, as an official residence of the Governor. The existing stables will 
be at a convenient distance, and taken together with Macquarie Fort, will 
harmonise admirably with the character of the proposed House, and the 
latter, together with the contemplated improvements in Sydney Cove and 
parts adjacent, will present an attractive appearance to strangers visiting the 
Port. 

The plan of the House transmitted from England will, in the opinion 
of your Committee, require recasting, or some modifications not, however, 
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inconsistent with the general arrangement. Amongst these alterations RECORD. 

your Committee would recommend accommodations for the Governor's No .. 4. 

Staff and Suite, together with suitable out-offices in connection with the House. t~;~;a: 
Although the estimate of £25,000 far exceeds the expense contemplated McMillan, 

by the Right Honorable the Secretary of State, yet in recommending so large i:t:::: 
an outlay of public money for such a purpose, your Committee beg leave 1913 . 

to state that they have had in view the probable proceeds of the sale of --c.ontinued. 

Government land, which will be thrown into the town of Sydney, by selecting 
the proposed site of the new Government House. By this arrangement about 

10 20 acres of land may be separated from the present Inner Domain (without 
inconveniently abridging the comfort of the Government House), and may 
be dedicated to the improvement of that part of the town which will abut 
upon the proposed new wharves in Sydney Cove. By this arrangement 
Macquarie-street, Phillip-street, Elizabeth-street, Castlereagh-street and Pitt
street, respectively, may be prolonged in a northerly line, so as to open 
on the said wharfs, leaving abundant space for the erection of public offices, 
a commercial exchange, and a public library, on eligible sites. At the lowest 
estimate, the street frontages, thus thrown into the market, will yield funds 
more than sufficient to cover the expense of erecting the new Government 

20 House, the Government offices herein proposed, and the Circular Quay. In 
this estimate, your Committee do not include the value of the allotments 
on the proposed new quay, nor of the present public offices and the ground 
they respectively stand upon, which will doubtless yield a large return when 
sold. 

The proposed site for the new Government House will not abridge nor 
interfere with the allotments on the proposed new quay, whilst at the same 
time the proximity of the quay will not interfere with the retirement of the 
proposed house, a point which the Committee deemed it necessary to keep 
in view, as it is intended, they understand, to restrict the Governor to one 

30 official residence as soon as the new Government House shall be erected. 
In recommending the proposed site, your Committee beg leave to state 

to the Council, that the communication with the Outer Domain for foot 
passengers, as heretofore open, is to be still reserved for public Tecreation, 
by way of Fort Macquarie, but in a direction nearer to the water's edge, 
which will add to its length, salubrity, and beauty. 

In the immediate vicinity of Fort Macquarie there is a large quantity 
of stone, well adapted for building, which it is desirable should be removed. 
This may be used in erecting the new house, and when removed the spot 
may be converted into a promeriade for gala days or other public occasions, 

40 to which there will be an easy access by the line of Macquarie Street. 
The Committee do not at present recommend as necessary, but they 

would suggest that hereafter, the edge of the shore, leading from Fort 
Macquarie to the Outer Domain may be converted into a carriage drive for 
public recreation. 

In recommending this site your Committee have had in view, not merely 
the suitableness of the spot for an official residence, combining style, health, 
convenience, and e1igible locality, but have also contemplated public con ven
ience, both for business and pleasure, and have had an .anxious regard to an 

0 B 
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econom1cal expenditure of the Colonial funds, whilst at the same time they 
have not been unmindful of the growing prosperity and importance of the 
town of Sydney as the seat of government. 

For further information on this matter, your Committee beg leave to 
refer to the Appendix to this Report, in ·which will be found a sketch of the 
site which they propose to your Excellency and Honourable Council for 
adoption. 

12th August, 183"6. 
(Signed) 

"D." 

JAMES DOWLING, 
Chairman. 

This is the copy of despatch, marked " D " referred to in the annexed affidavit 
of ,¥illiam McMillan, sworn the 3rd February, 1913. 

E. NEWTON DALY, 

A Commissioner for Affidavits. 

Copy of Despatch from Sir George Gipps to Lord Stanley. 

Government House, Sydney, 

My Lord, 15th June, 1845. 

10 

Having in my Despatch of this day's date No. 103, expressed my opinion 
on the proposed reduction in the Governor's salary, in as far as the measure 
may be regarded a public or political one, I feel that it may be right for 20 
me to add a few observations on the same subject, in reference to the Gover
nor's personal interests or convenience. 

Having held the Government of New South ""Tales upwards of seven 
years, with a salary of £5,000 per annum, I have nothing to complain of for 
myself ; but it seems to me only right that it should be borne in mind that 
no office under the Crown is of more uncertain tenure than that of a Colonial 
Governor; that he may hold his Government only a few months, and that 
in the generality of cases he is exposed to very considerable expense before 
he enters upon his salary. In my own case, I expended£2,500 in the necessary 
expenses of my outfit for, and passage to, New South Wales before I received so 
a shilling from the Colony. 

I have further to submit to your Lordship, that I am now on the point of 
moving into the new Government House, which was commenced in the time 
of my predecessor; and that the occupation of this House must of necessity 
increase greatly the expenses of the Governor. 

I further think this a proper occasion to bring under your Lordship's 
consideration the manner in which future Governors will be affected by the 
loss of the country house and Domain of Parramatta. 

By a despatch from Lord Goderich, dated so long ago as the 29th 
September, 1831, it w:;ts amongst other things ordered that the house at 40 
Parramatta should be given up whenever the Governor might be provided 
with a sufficient residence in Sydney; and the same order W':tS repeated in a 
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Despatch from Lord Aberdeen of the 25th March, 1835. In obedience to RECORD. 

these decisions I shall make arrangements for relinquishing the house and No. 4. 

grounds at Parramatta on the lst January next; but I propose, in the first t-m;;ill' of 

instance, to let them (by public competition), for one year only, by which McMilla:,m 
not only will the value of them be better ascertained, but the question as to i:~:i 
the ultimate disposal of them be kept open. 1913 . ' 

In Lord Aberdeen's Despatch already mentioned, permission was given --wntm1ied. 

to the Governor to retain for his own use the land called Grose Farm ; but 
this, I think, must now be considered out of the question, for not only is 

10 Gro~e Farm (consisting of 194 acres) from its contiguity to Sydney more 
valmi.ble than Parramatta, but streets are already about to be laid out 
through part of it, !lnd the whole will, in the course of a few years, be com
prehended within the town of Sydney; it is now divided into grazing 
paddocks, and let in eight lots to the butchers of Sydney ; the rent derived 
from it being carried to the public 1,ccount. 

Parramatta was of consider::tble v'llue to the Governor so long as sums 
were annually voted by the Legishtive Council for the -support of it ; hut in 
my Despatch No. 138, of the 9th July, 1844, I stated that the present Council 
h'ls voted no money towards keeping it up; and I consider that it has there-

20 fore, since the lst J <.muary, 1844, ceased in a pecuniary point of view to be 
of any great advant!lge to the Governor, though it still supplies him with 
farm produce and fuel. 

Whilst kept up at the expense of the Government I considered Parra
matta to be worth to the Governor from £500 to £700 a year. I mean that I 
considered it equal to what an addition to his salary of that amount would 
have been. Since the lst January, 1844, it has been of comparatively little 
value; and the expense of keeping it up would necessarily every year increase 
If retained by the Governor it would, however, afford to him, as it hitherto 
has done, the means of obtaining occasional retirement with change of air and 

30 scene, which I have no hesitation in saying is absolutely necessary for his 
health and comfort, and not less so for the transaction of public business 
requiring careful thought and deliberation. The occasional residence of 
the Governor at Parramatta, I will also add, without fear of contradiction, 
has during the last seven years not been unattended with public benefit of 
another nature ; for it has enabled him to give the advantage of his frequent 
inspection to the public establishments situated in that place, and particularly 
to the Female Factory and the Orphan Schools. 

Though, therefore, I do not feel that I can (and especially under existing 
circumstances) retain Parramatta for my own use beyond the lst January 

.(.() next, I consider it due to the person who may be my successor, to urge upon 
your Lordship the reconsideration of the question, whether the Governor 
of New South Wales should not have the means afforded him of occasionally 
escaping from the turmoil of a residence in Sydney. 

In concluding this Despatch I beg leave to quote the following passage 
from one on the same subject, ~Titten by Sir Richard Bourke, between twelve 
and thirteen years ago :-

" I have made this proposal" (relating to Grose Farm) "under the 
"supposition that your Lordship may not choose to depart from an intention 

O E 1 
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" lately expressed, of depriving the Governor of a country house at Parra
" matta. Were your Lordship fullv acquainted with the endless labour and 
" detail, and the personal importui'iity attending the administration of this 
" Government, and with the expense consequent upon a constant residence 
"in Sydney, I am convinced you would not hesitate to allow the Governor 
" the partial rest from fatigue and needful economy of money, which an 
" occasional retirement to the countrv affords me." 

~ I have, &c., 

The Right Hon. Lord Stanley, &c., &c., &c. 
(Signed) GEORGE G1PPS. 

" E." 

This is the extract from the " Sydney Morning Herald " referred to in the 
annexed affidavit of William McMillan, sworn the 3rd February, 1913, 
before me, 

E. NEWTON DALY, 
A Commissioner for Affidavits. 

Conservatorium of Music. 

10 

The Advisory Committee appointed by the Minister fo.r Education i.n con
nection with the Conservatorium of Music met yesterday afternoon at the 
Department of Public Instruction, and affirmed the suitability of the sketch 20 

plans prepared for the conversion of the buildings at the entrance to Govern
ment House Grounds. The departmental architect will now proceed with the 
preparation of plans in detail. Mr. Carmichael remarked that he could not 
understand the opposition shown in a few quarters to the proposal to establish 
the Conservatorium on such an ideal site, for it was that p':lrt of Government 
House Grounds which everybody agreed should be thrown open to the public, 
whatever opinion might he held concerning Government House itself. 

"F.'' 

This is the extract from the " Daily Telegraph " referred to in the annexed 
affidavit of William McMillan, sworn the 3rd February, 1913, before me, 30 

E. NEWTON DALY, 
A Commissioner for Affidavits. 

Conservatorium of Music. 

The Minister for Education yesterday called together the Advisory Com
mittee of the Conservatorium of l\Iusic. The Committee sat for some hours, 
most of the time being devoted to an exhaustive study of the sketch plans 
submitted by the departmental architect for the conversion of the buildings 
near Gove:·nment House gates into a Conservato.rium. 



17 

No. 5. 

Affidavit of Thomas Henley. 

On this 3rd February, 1913, Thomas Henley, of D.cummoyne, in the 
State of New South ,vales, Member of the Legislative Assembly of New 
South Wales, being duly sworn, makes oath and says as follows: -

1. I am one of the abovenamed Informants (Relators). 
2. The annexure hereto marked " A " is a true copy of a letter addressed 

to Messrs. Cope & Co., in response to a request that nothing should be done 
in the way of alteration of Government House and grounds or in con-

10 nection therewith pending the he'lring of this suit. 
3. The annexure hereto marked " B " was taken from the files of the 

"Sydney Morning Herald" and the " Daily Telegraph" of <late the eleventh 
day of January last- The annexm·e hereto marked" C" was taken from the 
said files of date the seventeenth day of January now instant, and the 
annexure marked "D" was taken from the said files of date the twenty
third day of January now instant, and my inquiries justify my belief that 
they come from official sources and some of the matters therein referred 
to have been carried into effect. 

4. The grounds of Government House have already been disturbed, 
20 fences and shrubs removed, and notice boards set up, and from these facts 

and from inquiries I have made I have been informed and verily believe 
that it is the intention of the Government to make material alterations 
to some of the buildings, and to take steps which will have the effect of making 
the said Government House and grounds untenable for the purpose for 
which they were intended, and to divert them from the use for which they 
were intended and have been hitherto held. 

5. At the time of swe'lring this, my Affidavit, I have had produced 
and shown, and signed by me, and marked with the letter " E," copies 
and extracts of despatches from Lord Viscount Goderich to Major-General 

30 Sif Richard Bourke, of date the 29th September, 1831 ; from the said Major
General Sir Richard Bourke to the said Lord Viscount Goderich, of date 
the 2nd November, 1832; from the Earl of Aberdeen to the said Major
General Sir Richard Bourke, of date the 25th March, 1835 ; from the said 
Sir Richard Bourke to Lord Glenelg, of date the 3rd November, 1836; 
from the said Lord Glenelg to the said Sir Richard Bourke, of date the 3rd 
October, 1837; from Sir George Gipps to Lord Stanley, of date the 9th 
July, 1844; from the said Sir George Gipps to the said Lord Stanley, of 
date the 15th June, 1845; from th,~ said Lord Stanley to the said Sir George 
Gipps, of date the 9th November, 1845; from the said Sir George Gipps 

40 to the said Lord Stanley, of date the 2lst January, 1846 ; and from the 
Right Hon. W. E. Gladstone to Sir Charles A. Fitzroy, of date the 14th June, 
1846. 

6. At the time of swearing this, my Affidavit, I have had produced 
and shown to me, and signed by me, and marked" F," a printed copy of the 
papers relating to "The Residence of the Governor-General in New South 
Wales," ordered by the Legislative As5embly to be printed on the lst day 
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of August, 1905; also the correspondence and papers relating to the same 
subject-matter, ordered by the Legislative Council of New South ,vales 
to b:! printed on the 18th September, 1912. The said last-mentioned papers 
and correspondence are signed by me and marked "G." 

Sworn by the Deponent on the day J 
first above mentioned at Sydney THOMAS HENLEY. 
before me, 

E. NEWTON DALY, 
A Commissioner for Affidavits. 

"A." 

This is the copy letter referred to in the annexed Affidavit of Thomas Henley, 
sworn the 3rd February, 1913, before me, 

E. NEWTON DALY, 
A Commissioner for Affidavits. 

No. 191/C.L.; Received, No. 42. 

Crown Solicitor's Office, 
Sydney, 13th January, 1918. 

Dear Sirs, 

Re Williams (Nominal Defendant) ats the Attorney-General 

10 

(on relation)·. 20 

The request of the Relators that the Government should give an assur
ance that no irreparable alteration will be made to Government House or 
to the stables in connection therewith, in order to obviate the necessity 
of your clients applying to the Court for an injundion, has been submitted 
to the Acting Attorney-General, who directs me to inform you that the 
Government finds that it is unable to give the assurance asked for. 

The Minister desires that your clients should be made aware that it is 
in contemplation to make material alterations to the stables, but that the 
work will not be commenced before the end of the present long vacation. 

Yours truly, 30 

(Sgd.) JNO. v. TILLETT, 
Crown Solicitor. 

Messrs, Cope & Co.7 Castlereagh-street, Sydney. 
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This is the Annexure marked " B " referred to in the annexed Affidavit of t~da.vit of 

Thomas Henley, sworn this 3rd February, 1913, before me, He~;~ 
J sworn 3rd 

E. NEWTON DALY, Februa.ry, 

A Commissioner for Affidavits. 1913 
1
. · " 

-roninue:u. 

"Sydney Morning Herald," 11/1/13. 

"Conservatorium of Music.-Mr. Carmichael announced yesterday 
" that the Government had definitely decided to use the buildings near 
" the entrance to Government House Grounds as a Conservatorium of 

10 " Music. He proposed to call the Advisory Committee together next week 
"to consider the sketch plans already prepared by the departmental archi
" tect; and, as a sum of £4,000 had been provided on the Estimates, the 
"work of altering the buildings would follow immediately." 

"Daily Telegraph," 11/1/13. 

"Conservatorium of Music.-The Government has definitely decided 
" to convert the buildings near the entrance of the Government House 
" Grounds into a Conservatoriurn of Music, whatever may be the fate of 
"Government House itself. Mr. Carmichael will call the Advisory Com
" mittee together next week to consider the sketch-plans prepared by the 

~o "departmental architect, and already published in the 'Daily Telegraph.' " 
The Minister stated yesterday that £4,000 was available on the Estimates 
fol' the Conservatorium of Music, and that after the Advisory Committee had 
finally dealt with the proposed plans a start would be made with the neces
sary alterations and additions as soon as possible. 

30 

" c." 

This is the Annexure marked " C " referred to in the annexed Affidavit of 
Thomas Henley, sworn this 3rd February, 1913, before me, 

E. NEWTON DALY, 

A Commissioner for Affidavits. 

"Sydney Morning Herald "-17/1/13. 

"Conservatorium of Music.-The Advisory Committee appointed by 
" the Minister for Education in connection with the Conservatorium of 
" Music met yesterday afternoon at the Department of Public Instruction, 
"and affirmed the suitability of the sketch plans prepared for the conversion 
" of the buildings at the entrance to Government House Grounds. The 
"departmental architect will now proceed with the preparation of plans in 

O B3 
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" detail. l\fr. Carmichael remarked that he could not understand the 
"opposition shown in a few quarters to the proposal to establish the Con
" servatorium on such an ideal site, for it was that part of Government 
"House Grounds which everybody agreed should be thrown open to the 
"public, whatever opinion might be held concerning Government House 
" itself." 

"Daily Telegraph "-17/1/13. 

"Conservatorium of Music.-The Minister for Education yesterday 
" called together the Advisory Committee of the Conservatorium of Music. 
" The Committee sat for some hours, most of the time being devoted to an 10 
"exhaustive study of the sketch plans submitted by the departmental 
" architect for the conversion of the buildings near Government House 
"gates into a conservatorium. Finally, the Committee cordially affirmed 
" the suitability of the pbns, and the architect will now proceed to the work 
"of drawing up plans in detail. One of the chief difficulties is that of 
" erecting a platform that would serve both as concert platform and operatic 
" stage. This, it was thought, would be overcome. The position of the 
" proposed organ was located, and the qualifications of the Director of the 
"Conservatorium discussed. Mr. Carmichael subsequently remarked that 
" he could not understand any opposition to his proposal, since the buildings 20 

" were on that part of Government House Grounds which everybody was 
" agreed should be thrown open to the public, whatever might be done with 
" Government House itself." 

,, D " 

This is the Annexure marked "D" referred to in the annexed Affidavit of 
Thomas Henley, sworn this 3rd February, 1913, before me, 

E. NEWTON DALY, 

A Commissioner for Affidavits. 

"Sydney Morning Herald."-23rd January, 1913. 

Government House to be Thrown Open. 

" It was announced in the ' Herald ' some weeks ago that the next 
" step in regard to Federal Government House would be to throw it open 
" temporarily to the public under proper safeguards. 

"The Cabinet yesterday decided to open the ground-floor of the building 
"only to visitors on Wednesdays and Saturdays, from 2 till 5 p.m., corn
" mencing next Saturday afternoon. Up to the present the system of 
"granting pc1·mits has been practised. 

" Instructions have been given that nothing is to be disturbed in the 
" Vice-Regal residence. 

3() 
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" The present arrangement will hold good until it is definitely decided 
" what to do with the building. The question of whether the new State 
" Governor is to go into residence there has yet to be settled. There is a 
"division of opinion in the Cabinet over the question, but the chances are 
"in favour of the historic building being again occupied by the King's 
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1913 "representative in the State. 

"The Citizens' Committee intends to bring on the 
" Court for an injunction at the earliest possible date." 

application to the -rontinued. 

Government House to be Opened. 

10 " Daily Telegraph." -23rd January, 1913. 

Up to the present the State Government's heroic acquisition of Govern
ment House and grounds has landed them in much the same state of em
barrassment as that of Mark Twain's pauper, who became possessed of a 
million-pound bank-note. How to negotiate it is an abiding difficulty. The 
grounds have proved popular enough. Thousands of people have availed 
themselves of the beautiful water-washed slopes of Government House 
grounds, and enjoyed the magnificent sea-scapes which they reveal, and 
have been wondering, no doubt, what is to be done with the old, historic, 
noble residence, which sits in silent gloom, flagless and untenanted, in the 

20 centre of the Inner Domain. The Government has at last realised that 
some show of active policy is caJled for, and the Cabinet yesterday decided 
to open the portals of the Vice-Regal residence for the inspection of the 
democracy. Only the ground floor is to be made available for sightseers, 
who will be admitted on Wednesdays and Saturdays between the hours 
of 2 and 6 p.m., and then only in limited parties under the direction of trust
worthy guides. The ground-floor, it may be mentioned, is heavily fur
nished, and the bric-a-brac, which the Government values so highly, and 
which might tempt the covetousness of light-fingered plebeians, is to be 
removed to the upper solitudes. This is the first step in the Government's 

30 policy regarding ancient Government House. It is officially stated that 
consideration of a more comprehensive scheme for the utilisation of the 
buildings has been indefinitely postponed. 
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No. 6. 

Affidavit of Henry Archdall Langley. 

On this 3rd February, 1913, Henry Archdall Langley, of Sydney, in the 
State of New South Wales, solicitor, being duly sworn, makes oath and 
says as follows :-

1. I have perused the affidavit of Thomas Henley, sworn and filed 
herein on the 3rd February, instant. 

2. On the 16th Jauuary last Messrs. Cope & Co., Solicitors for the 
Relators, wrote to the Crown Solicitor, Syrlney, in reply to letter marked 
"A," referred to in the said affidavit of Thomas Henley, a letter in the 10 
words anrl figures· following :-

The Attorney-General, Cocks and Others, Relators, _v. Williams·. 

16th January, 1913. 

" Sir, 

" vVe have the honour to acknowledge the receipt of your letter of the 
"13th January, and to add that our instructions are to move for an injunc
" tion, with a view to preventing alterations pending the hearing of the 
"suit. 

"We are, 
" Yours truly, 20 

" (Sgd.) CoPE & Co., per C. A." 

" To the Crown Solicitor, Sydney." 

Sworn by the Deponent on the 1· 
day first above-mentioned, 
at Sydney, before me, 

Ernest A. Smith, 
A Commissioner for Affidavits. 

H. A. LANGLEY. 
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No. 7. 

Affidavit of Sir William McMillan. 

On this 4th February, 1913, William McMillan, of 79 York-street, 
Sydney, in the State of New South Wale5, Knight Commander of the Most 
Distinguished Order of Saint Michael and Saint George, being duly sworn, 
makes oath, and says as follows :-

1. I am one of the above-named Informants (Relators). 
2. The facts set out in paragraphs two to seven of my Affidavit, sworn 

on the 3rd February instant, and filed herein, were deposed to me as a result 
10 of investigations made by my Solicitor, Mr. William Cope, communicated 

to me, and verily believed by me to be true. 
3. I fear that unless restrained by the Order and Injunction of this 

Court the Government of this State will cause structural or other alterations 
to be made in the Government House, Sydney, its stables and grounds, 
the subject of this suit. 

20 

Sworn by the Deponent on the l 
day first above-mentioned, 
at Sydney, before me, 

H. A. Langley, J.P. 

No. 8. 

Affidavit of Charles Trimby Burfitt. 

W. McMILLAN. 

On this 4th February, 1913, Charles Trimby Burfitt, of No. 58 Hunter Street, 
Sydney, in the State of New South Wales, Secretary of the Australian His
torical Society, being duly sworn, makes oath, and says as follows:-

1. I have this day visited the grounds of Government House, Sydney, 
aforesaid, and then found that trees and ornamental shrubs have and are 
still being cut down and placed in heaps, apparently for burning. I saw 
men employed there doing such work. 

2. I also noticed that the 5entry-box formerly at the main gate has 
30 been removed and barriers at the several gates have been recently erected. 

Sworn by the Deponent on the l 
day first above-mentioned, 
at Sydney, before me, 

Wm. John Halloran, 
A Commissipner for Affidavits. 

C. T. BuRFITT. 
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No. 9. 

Affidavit of James Leslie Williams. 

On this 5th February, 1913, James Leslie vVilliams, Under-Secretary 
for the Department of the Attorney-General and of Justice, being duly 
sworn, makes oath, and says as follows : -

1. I am the Under-Secretary for the Department of the Attorney
General and of Justice, and the Nominal Defendant herein. 

2. I have read the affidavits of Sir William McMillan and Thomas 
Henley, sworn, and filed herein. 

3. On the 12th October, 1786, Captain Arthur Phillip received from His 10 
Most Gracious Majesty King George the Third his Commission as Captain
General and Governor-in-Chief of New South ,i\7ales, which was replaced 
by a further Commission dated the 2nd April, 1787. 

4. On the 25th April, 1787, Instructions to accompany the said Com
mission were issued by His said Majesty to the said Captain Arthur Phillip, 
and on the 20th August, 1789, further or additional Instructions were issued 
to the said Captain Arthur Phillip. 

5. The said Additional Instructions contained inter alia the following 
directions to the said Captain Arthur Phillip : -

" You are also to reserve to us proper quantities of land in each township 20 

" for the following purposes, viz., and for erecting fortifications and barracks 
"or for other military or naval purposes and more particularly for the 
" building of a town hall and such other public edifices as you shall deem 
" necessary." 

6. The said Captain Arthur Phillip arrived in New South Wales in 
January, 1788, and between that year and the year 1792 caused to be pre
pared two official plans of the settlement entitled " A Survey of the Settle
ment of New South Wales (New Holland)." The said plans are contained 
on one mounting - one on each side thereof drawn to different scales
and are now framed and deposited in the Mitchell Library, and one of the 30 

said plans bears the following endorsement : -
" The boundary-line of Sydney Common, within which (as all the 

" ground is retained for the use of the Crown, and as common land for the 
" inhabitants of Sydney) no land can be granted." 

The said plan shows this line from the head of what is now known 
as Darling Harbour to the head of Woolloomooloo Bay, then called Garden 
Cove, and the said plan contains the further endorsement as follows : -

" This line, which is the boundary line, is intended to run from the 
" head of the cove, which is to the westward of Sydney Cove to the head 
"of Garden Cove - Garden Cove is the second cove to the eastward of Sydney iO 

" Cove -Farm Cove being between the two-of this the Lieutenant-Governor 
"was informed before I left the country, and the boundary line was traced 
"by the surveyor when the map was made." This last-mentioned endorse
ment bears immediately under it the signature, "A. Phillip, Sydney, 
2nd December, 1792," in the handwriting of the said Arthur Phillip. 
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7. Governor Hunter succeeded Governor Phillip in 1795, and the RECORD. 

Instructions which accompanied his Commission from the King contained No .. 9. 

similar directions with regard to the reservation of lands for public purposes f!10~~[0 

to those given to Governor Phillip, and hereinbefore referred to. Willia.ms, 

8. On the 23rd July, 1807, His Excellency Governor Bligh, then ~;t;eb. 
Governor of New South Wales, issued and published in the" Sydney Govern- 1913 . ' 

ment Gazette" a proclamation or Government and General Order in the -continued. 

words and figures following : -
" Whereas His Excellency Governor Phillip did by instructions from 

10 " His Majesty's Ministers draw two lines of demarcation in the vicinity 

" of Sydney, within which no leases or grants of land for building were 

" to be given, the said land being the property of the Crown : and whereas 

" a number of houses adjacent to Government House, to its great annoyance, 

"now occupied by David Dickinson Mann, Abraham Ramsden, John Apsey, 

"William Kimber, John Shea, Ferdinand Meurant, and others, within 

" the said limits, have been built on land particularly marked out as making 

"part of the Domain of the Governor's residence, the Governor is pleased 

"to extend the notice already given to the lst November next, at which 

"time they, the present occupiers, are required and directed to quit posses-

20 " sion of the said houses, taking away or disposing of their materials, the 

"said grounds being wanted for Government purposes." 
A copy of the said proclamation is hereunto annexed, marked " A." 
9. In a despatch dated the 3lst October, 1807, from Governor Bligh 

to the Right Honourable W. Windham, the following paragraph relating 

to the subject land appears:-
" When Governor Phillip quitted this Colony he left a memorandum, 

"as may be seen in the plan of the town sent herewith, that no part of 

"Sydney should be leased away, but the whole to be considered the property 

"of Government. In June, 1801, Governor King issued a General Order 

30 " that leases might be granted for five years. After his departure - and I 

" had begun to make my remarks as circumstances arose -I found several 

" leases given and renewed in January, 1806, for fourteen years, which 

"were eligible and wanted for Government purposes." 
10. On the 6th July, 1816, His Excellency Governor Macquarie, then 

Governor of New South Wales, issued and published in the" Sydney Govern

ment Gazette" a proclamation or Government Public Notice in the words 

and figures following : -
" Notwithstanding the repeated and positive Orders which the Governor 

" has deemed it expedient to issue and publish, with a view to caution and 

40 " prohibit persons from trespassing on the Government Domain, which has 

" been much injured, not only by persons breaking down the wall that encloses 

"it, but by their cutting down or burning the shrubbery, destroying the 

" young plantation of trees, quarrying of stones, removi;ng of loam, and 

"stealing the paling within said Domain: and ;notwithstanding the punish

" ments that have been necessarily inflicted on some idle and profligate 

" persons who had been detected in committing open and direct breaches of 

"those Orders in several of the instances above-mentioned, His Excellency 

"has ob£erved with regret that trespasses of this description are still con-
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"tinued; and as it has been found necessary, from these circumstances, 
" to h~ve the said wall recently repaired and considerably raised ; all Persons 
"are hereby again publicly warned, on no Cause or Pretence whatever to 
" attempt to pull down or deface the same, or otherwise to Trespass in or 
"upon the said Government Domain, on pain of being forthwith Imprisoned, 
"and punished. in a most summary and exemplary manner. These Orders, 
" however, are not meant to extend to the prohibiting the respectable class 
" of Inhabitants from resorting to the Government Domain as heretofore for 
"innocent recreation during the daytime; the road some time since con-
" structed round Bennelong's Point furnishing easy access in that quarter, 10 
" and the gate and style at the east end of Bent Street offering free admission 
"in that direction." A copy of the said proclamation is hereunto annexed, 
marked" B." 

ll. On the 8th June, 1829, His Excellency Governor Lieutenant-General 
Ralph Darling, then Governor of New South Wales, issued and published in 
the "Sydney Gazette" a proclamation or Government Order, which in 
paragraph 43 relates to the subject lands in the words and figures following:-

" Sydney Gazette and New South vVales Advertiser." 
Tuesday, June 9, 1829, vol. xxvii, No. 1668. 

"Government Order. 20 
" (No. 30.) " Colonial Secretary's Office, 

"Sydney, June 8th, 1829. 

" His Excellency the Governor is pleased to direct that the following 
"List of certain Parcels of Land in the town of Sydney, which have been 
"heretofore reserved for Public Purposes, shall be published for general 
"information, of which all Parties concerned are hereby required to take 
"Notice accordingly; viz." [Paragraphs 1 to 42 inclusive are not repeated 
herein as they do not refer to the subject lands] :-

" 43. Commencing at the corner of Elizabeth-street and Liverpool-street: 
"bounded on the south by Liverpool-street to the western boundary of 30 
"the Woolloom0oloo Estate; on the east by that boundary to ,voolloo-
" mooloo Bay, and the waters of that bay to its western headland in the 
"harbour of Port Jackson on the north by the waters of Port Jackson, Farm 
"Cove, and the east side of Sydney Cove to the north-west corner of Mrs. 
"Reiby's allotment; on the south by the northern boundary of that allot-
" ment to Macquarie-pJace ; on the west by Macquarie-place, Bent-street, 
" and Macquarie-street, to East King-street ; on the north by East King-
" street to -Elizabeth-street; and on the west by Elizabeth-street to the corn-
" mencing corner, but excluding the two allotments between the walls of 
"the Civil Hospital and the School of Industry." 40 

A copy of the said proclamation is hereunto annexed, marked "C." 

12. On the 9th September, 1831, His Excellency Governor Bourke, then 
Governor of New South vYales, issued and published in the" Sydney Gazette" 
a proclamation or Government Notice in the words and figures following:-
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'' His Excellency the Governor has directed that it be notified that the RECORD. 
" grounds in the Government Domain, near Anson's Point, have been laid No. 9. 
" out in walks for the recreation of the public; and that the Domain will be ~::S't~Je 
" opened for carriages on Tuesday next, the 13th instant. Williams, 

"The road from the stairs near·Fort Macquarie along Farm Cove, to the ~:~~n !if3 
" gate which crosses the road at the extr~mity of the Botanical Gardens,' - - co:itinued. 
" is reserved for the exclusive accommodation of persons on foot." 

" Carriages and horsemen may enter the Domain at the gate near the 
"School of Industry, or at the ·vvoolloomooloo gate at the southern boundary 

10" of the D1main." A copy of the said proclamation is hereunto annexed, 
marked "D." 

13. With regard to paragraph 9 of Sir vVilliam l\1cMillan's affidavit, I 
am advised, and believe, that no determination has been come to by the 
Government as to how Government House or the grounds attached thereto, 
save as hereinafter appears, is to be used, and that save as aforesaid no 
determination has been come to that the s:=tid Government House and 
grounds shall not be used as and in connection with a residence for the 
Sovereign's representative, and no alteration of any kind whatever has been 
made to the said House, excepting that a stone bearing the coat-of-arms of 

20 His Excellency the present Governor-General is being placed in position 
in the northern verandah of the said House alongside the coat-of-arms of 
previous Governors, in accordance with the usual practice. 

14. I am advised and believe that the Government have decided to 
utilise the buildings known as the stables, situated on the Government House 
Grounds, near the Macquarie-street entrance thereto, to house a Conserva
torium of Music, and for that purpose to make all nceessary structural altera
tions thereto. I _am also advised and believe that the objects of the Con
servatorium, for which the buildings will be used, are for giving instruction 
in and diplomas for music, and standardizing and cultivating the study of that 

30 art in New South \Vales. 
It has also been decided that the Conservatorium will be a branch of 

public instruction governed by a director and council of management 
appointed by the Government. Standardships and the scholarships and 
bursaries into and from it will be open to any resident of the State of New 
South Wales without restriction except in regard to the standard for 
admission and the regulations for conduct and payment usually governing 
such institutions. 

The Government intends the Conservatorium to be a public utility for 
the cultivation and advancement and the co-ordination of teaching music 

40 in the State of New South Wales. 
15. Since Governor Phillip marked out, in or about the year 1792 upon 

the official plan referred to, the boundaries of the land that was to be reserved 
for public purposes, and the subsequent proclamation of Governor Bligh, 
of the 23rd July, 1807, that the said land was required for Government 
purposes, portions of the said area have from time to time been taken and 
appropriated by successive Governments of New South ~ 7ales for public 
purposes as the public requirements of the Colony necessitated, for instance 
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(A) In the year 1810 Governor Macquarie appropriated part of the 
said area for the erection thereon of a general hospital and quarters 
for the surgeons and staff. 

The buildings, as designed and ultimately erected, were in three main blocks 
-the northern wing is now the central portion of the present Parliament 
House-the southern wing is 1tow the Royal :Mint, and is only slightly 
altered from its original state ; and the new Sydney Hospital now stands 
upon the site assigned to the old General Hospital in 1810. 

(B) In or about the year 1816 portion of the said area was appro
priated for the establishment of Botanical Gardens, and the said original 10 
portion, with subsequent additions from the said area, continues to be 
used for that public purpose at the present time. 

( c) In the year 1884, that portion of the Government Domain 
upon which is erected the present National Art Gallery, was set apart 
and authorised to be used for that public purpose by the Government 
of the day, the whole area to be covered by the buildings was marked 
out on the grounds and approved by the Government, the area taken 
being about l~ acres. 

(n) In the year 1879 the site occupied by the present Palace 
Gardens was land upon which the Governor's horses and stock used 20 
to run-in the year mentioned Sir Henry Parkes's Government appro
priated it for the establishment of the Palace Gardens and the erection 
of the International Exhibition building. 

{E) In the year 1900 the Government of Sir William Lyne instructed 
the authorities of the Botanical Gardens to take 5 acres or thereabouts of 
the Government House enclosed grounds for the enlargement of the 
Botanical Gardens, and this was done-the then existing fence between 
the Gardens and the Government House Grounds being moved back to 
admit of this area being added to the Gardens. 

(F) In the year 1910 portion of the said area was appropriated as a 30 
site for the erection thereon of a National Library, of which the Mitchell 
Library was to form part. 
16. Each of the areas enumerated being portion of the original reserva

tion by Governor Phillip for public purposes, has been appropriated for the 
specific public purpose mentioned by the Executive act of the various 
Governments of New South vVales in office at the time thereof. 

17. I crave leave to refer to the official documents and records relating 
to the various portions of the Government Domain for the building and 
establishment of the public institutions and grounds referred to in the 
preceding paragraphs of this my Affidavit, and to the public written and 40 
printed records, despatches, and other documents referred to in the Affidavits 
of the said Sir ,Villiam McMillan and the said Thomas Henley. 

18. In reply to paragraphs 11 and 13 of the Affidavit of the said Sir 
William McMillan I am advised, and believe, that the Government have 
placed the Government House Gardens and Grounds under the care and 
supervision of the Director of the Botanic Gardens, who informs me, and 
I believe, that nothing ha; been done to the grounds in the way of removal 
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of trees or old fences, which does not constitute a real improvement to the RECORD. 

grounds, whatever the ultimate purpose to which they may be put. No. 9. 

I attach a copy of the Director's report on the subject hereunto annexed fffida.vii 0l 
marked " E," furnished to the Crown Solicitor in .reply to the request con- w8t':ms~

8 

e 
tained in his letter to the said Director, dated the 30th January, 1913, shown r~rnf:f.1 

to me at the time of swearing this my Affidavit, and marked with the letter __:;;.tinued. 
"F." 

19. In the year 1901 the Government of New South Wales leased, with 
the option of purchase, and subsequently purchased, the house known as 

10" Cranbrook," situated on the New South Head road, Rose Bay, near Sydney, 
together with eighteen acres of land attached to the said house, as a residence 
for the State Governors of New South Wales, and since the year 1902 the 
Governors of the said State have resided therein. 

20. l\Iy knowledge of the intentions of the Government as herein set 
out has been obtained direct from Ministers of the Crown, but I have no 
personal knowledge of the other matters deposed to herein, my means of 
knowledge of which are the public maps, records, despatches, and otheT 
public documents supplied to the Crown So]icitor from the various Depart
ments of State, and produced to me. 

20 Sworn by the Deponent on the l 
day first above mentioned, 
at Sydney, before me, . 

,v. J. KESSELL, J.P. 

"A." 

General Orders,, 

J. L. WILLIAMS. 

Whereas His Excellency Governor Phillip did by Instructions from His 
Majesty's Ministers draw two lines of demarcation in the vicinity of Sydney, 
within which no Leases or Grants of Land for building were to be given, the 
said Land being the property of the Crown And whereas a number of 

30 houses adjacent to Government House, to its great annoyance, now occupied 
by David Dickenson Mann, Abraham Ramsden, John Apsey, William 
Kimber, John Shea, Ferdinand Meurant, and others, within the said limits, 
have been built on land particularly marked out as making part of the Domain 
of the Governor's Residence, the Governor is pleased to extend the Notice 
already given to the fifth day of November next; at which time they, the 
present occupiers, are required and directed to quit possession of the said 
houses, taking away or disposing of their materials ; the said grounds being 
wanted for Government purposes. 

0 c 

• 
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His Excellency the Governor is ready on application to that effect, to 
~rant permission to the said persons to build on such other ground unoccupied, 
m the town of Sydney, as may not interfere with his arrangements on that 
head. 

By Command of His Excellency, 
E. GRIFFIN, Sec. 

Government House, Sydney, 23rd July, 1807. 

This is the copy proclamation marked "A" referred to in the annexed 
Affidavit of James Leslie Williams, sworn before me this 5th February, 1913. 

w. J. KESSELL, J.P. 10 

"B." 

Government Public Notice. 
Government House, Sydney, 

Saturday, 6th July, 1816. 

Notwithstanding the repeated and positive orders which the Governor 
has deemed it expedient to issue and publish, with a view· to caution and 
prohibit persons from trespassing on the Governmen.:; Dom~.in, which has 
been much injured, not only by persons breaking down the wall that incloses 
it, but by their cutting down or burning the shrubbery, destroying the young 
plantation of trees, quarrying of stones, removing of loam, and stealing the 20 

paling withi_n the said Domain; and notwithstanding the punishments that 
have been necessarily inflicted on some idle and profligate persons who had 
been detected in committing open and direct breaches of those Orders, in 
several of the instances abovementioned, His Excellency has observed with 
regret that trespasses of this description are still continued ; and as it has been 
found necessary, from these circumstances, to have the said wall 1·ecently 
repaired and considerably raised, all persons are hereby again publicly 
warned, on no cause or pretence whatever to attempt to pull down or pass 
over the said wall, or to injure or deface the same, or otherwise to trespass in 
or upon the said Government Domain, on pain of being forthwith imprisoned, 30 
and punished in a most summary and exemplary manner. 

These orders, however, are not meant to extend to the prohibiting the 
respectable class of inhabitants from resorting to the Government Domain 
as heretofme, for innocent recreation, during the daytime ; the road some 
time since constructed round Bennelong's Point furnishing easy access in 
that quarter, and the gate and style at the east end of Bent-street offering 
free admission in that direction. 

By Command of His Excellency, 
J. T. CAMPBELL. 

Secretary. 40 

This is the Proclamation marked " B " refened to in the annexed 
Affidavit of James Leslie vVilliams, worn before me this 5th February, 1913. 

w. J. KESSELL, J.P. 
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"C." 
RECORD. 

G O d 
No. 9. 

overnment r er. Affidavit of 
J amea Leslie 

(No. 30) Colonial Secretary's Office, Sydney, · Williams, 
' J 8 1829 sworn 5th 

une , · Feb. 1913 

His Excellency the Governor is pleased to direct that the following list -w~inued. 

of cert.a.in parcels of land in the town of Sydney, which have been heretofore 
reserved for public purposes, shall be published for general information, 
of which all parties concerned are hereby 1·equired to take notice accordingly, 
viz. [Paragraphs 1 to 42 ref et to other portions of land] : -

10 43. Commencing at the corner of Elizabeth-street and Liverpool-
street; bounded on the south by Liverpool-street to the western boundary 
of the Woolloomooloo Estate ; on the east by that boundary to Woolloomooloo 
Bay and the waters of that bay to its western headland in the harbour of 
Port Jackson; on the north by the waters of Port Jackson, Farm Cove, 
and the ea,st side of Sydney Cove to the north-west corner of Mrs. Reibey's 
allotment ; on the south by the northern boundary of th2.t allotment to 
Macquarie-pla,ce ; on the west b)' Macquarie-place, Bent-street, :>.nd 
Macquarie-street, to East King-street; on the north by Ea.st King-street to 
Elziabeth-street ; and on the west by Elizabeth-street to the ccmmenc.ing 

20 corner, but excluding the two allotments between the ,vl3.lls of the Civil 
Hospital and the School of Industry. 

By His Excellency's Command, 
ALEXANDER l\'lcLEAY. 

This is the Proclamation marked " C " mentioned in the annexed 
Affid.9.vit of James Leslie Williams, sworn before me this 5th February, 
1913. w. J. KESSELL, J.P. 

"D." 
Government Notice. 

30 Colonial Secretary's Office, 
Sydney, September 9, 1831. 

His Excellency the Governor has directed that it be notified that the 
grounds in the Government Domain, near Anson's Point, have been laid 
out in walks for the recreation of the public, and that the Domain will be 
opened for ca.rriages on Tuesday next, the 13th instant. 

The mad from the stail's near Fort Macquarie along Farm Cove to the 
gate which crosses the road at the extremity of the Botanical Garden is 
reserved for the exclusive accommodation of persons on foot. 

Carriages a,nd horsemen may enter the Domain at the gate near the 
40 School of Industry, or at the Woo1loomooloo gate, at the southern boundary 

of the Domain. 
By His Excellency's Command, 

ALEXANDER McLEAY. 

This is the Proclamation marked " D " mentioned in the annexed 
Affidavit of James Leslie Williams, sworn before me this 5th February, 1913. 

w. J. KESSELL, J.P. 

0 c 1 
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"E." 

Sir, 

Botanic Gardens, Sydney, · 

lst February, 1913. 

In reply to your letter, No. C.L. 102 of the 30th ultimo, I desire to state 

that the improvements in Federal Government House Grounds, which have 

been carried out since the premises were vacated by His Excellency the 

Governor-General, may be classified under the following heads:-
(1) The Removal of Trees. - A register of these trees has not been kept, 

but the approximate number is ninety. These consist of unsightly and 10 

worn-out trees, and in seven cases Moreton Bay figs which had outgrown 

their present position. Some of the trees were quite sma11; others stunted . 

. Not a single valuable tree has been removed. 
The object of the removal of the trees was not only to sweeten the 

ground, to prevent their root-system encroaching on shrubberies, but also 

to admit additional light and air where there was crowding, and also to 

create additional vistas from the property and the other grounds surrounding 

it. 
{2) The Removal of Unsightly Fences. - -These consisted of single rails 

and wire fences round the garden proper, galvanised-iron fencing, and 20 

wooden fencing separating the grcunds from the Botanic Gardens and 

Garden Palace Grounds. 
The fencing enumerated under the above three heads was of great age, 

and much of it was utterly useless. Some of the galvanised iron has been 

stored, some of it has been used for the purpose of erecting temporary 

fencing to exclude the public from the back premises of the House and from 

the Gardener'~ Cottage. 
As regards the wooden fencing, some of it has been re-used for posts 

for the galvanised iron, some of it has been stored; while a quantity, quite 

worthless has been used for tar boiling, &c. 30 

{3) The following pathways have been constructed : -A path, which 

was simply formed by the removal of turf, has been made from the Man-of

War Steps entrance to the vicinity of the Gardener's Cottage, to facilitate 

the access of the public to the Grounds from the eastern side of Circular 

Quay. The length and width of that path are 392 feet by 12 feet. Five 

outlets from the Government Hou.se Grounds in the Botanic Gardens and 

Ga1·den Palace Grounds have been constructed, but nothing has been done 

in regard to these outlets but to fulfil the simplest requirements of public 

access. 
( 4) Temporary barriers have been erected to control the traffic where 40 

the public have shown a tendency to make short cuts and damage the 

embankments, &c. 
( 5) In the vicinity of a disused tennis court, which is on the east side 

of the House, some filling -has been employed with the view to improving 

the contours of the surface . 
. , (6) Light iron gates have been fixed to the Guard House to prevent the 

-public trospa~sing therein, while picket fencing, fitted with gates to admit 
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the public and to exclude dogs, horses, &c. , has been erected at three entrances, RECORD. 
viz., Man-of-War Steps, the side entrance n ar Moore's Steps, and the main No. 9. 

h f B · d Affidavit of entrance at t e top O r1 ge-street. James Leslie 
In addition, a number of notice boards have been provided informing Will ia.ms, 

the pu.blic of the by-laws of the Botanic Gardens and Domains. ;;hFeb., 
(7) Minor improvements for working the ground as a public ground 1913 . 

h b ff d h h . f . d . f d , k' - continued. ave een e ecte , sue as t e erection o six stan -pipes or rm mg 
purposes, and twelve wire baskets for rubbish. 

The flower gardens have been kept in the same condition as when His 
10 Excellency the Governor-General was in residence. 

That the grass in the vicinity is not quite in the same good order is 
owing to the fact that there is a good deal of necessary trampling by the 
public. 

If it be desired to make improvements in the flower gardens to suit 
the altered conditions, they cannot be carried out before the wintel' months. 

In fine, nothing has been done to these grounds which does not co:r;i
stitute a real improvement to them, whatever the ultimate purpose to which 
they may be put. No alterations of an extensive character have been 
effected. A minimum of expense has been incurred. Endeavour has been 

20 made to keep up the floral display as already stated, to keep the grass cut 
in what may be termed the park portion of the Grounds, since, unless this 
was done, the public could not walk over it with comfort. 

In addition, steps have been taken to abolish lurking-places for thought
less and undesirable citizens, and to enable the grounds to be supervised 
at a minimum of expense. 

I have, &c., 
J. H. MAIDEN, 

Director. 
The Crown Solicitor, Sydney. 

30 This is the copy report marked "E" mentioned and referred to in 
annexed affidavit of James Leslie Williams, sworn before me this 5th 
February, 1913. 

w. J. KESSELL, J.P. 

"F." 

Re Government House and Grounds. 
Crown Solicitor's Office, Sydney, 

30th January, 1913. 
Sir, 

I have the honour to inform you that my officer, under instructions 
40 from the Government, visited Government House yesterday, and from 

the head gardener obtained particulars of slight improvements that had 
been carried out to the grounds since the premises were vacated by His 
Excellency the Governor-General. 

I understand that a number of these improvements had been in con
templation for some time before the State Government resumed active 
control of the property, and what has since been done has been in the 
direction of carrying out these contemplated improvements. 

0 c 2 
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For the purpose of meeting an intended application to the Court 
next week by the Citizens' Committee for an interim injunction against the 
Government, I shall be obliged if you will furnish me with a statement 
showing the nature and extent of the improvements or alterations effected ; 
the length and nature of any fences removed or erected, the number and 
nature of any trees removed; the number and extent of any pathways 
leading to the gardens or otherwise cut or made, and generally an exact 
state of all improvements, alterations, or additions. 

As the matter will come on early next week, I should like to have 
the particulars asked for by Monday next. 10 

I have, &c., 
JNO. V. TILLETT, 

Crown Solicitor. 
The Director, Botanic Gardens. 

This is the copy letter marked " F " mentioned in the annexed affidavit 
of James Leslie Williams, sworn before me this 5th February, 1913. 

Exhibit 

" 
" 

" 

" 

w. J. KESSELL, J.P. 

No. lOA. 

Notes of Evidence and Admissions of the Chief Justice. 

Knox, K.C., Bethune and Wilson, for Informant. 
Blacket, K.C., and Browne, for Defendant. 
Motion in Equity before three judges. 
Suit turned by consent into motion for decree. 

A.-Copy plan of Surveyor Meehan, 3lst October, 1807. 
B~ -Copy proclamation, 23rd July, 1807-. 
C. -Copy proclamation by Governor Macquarie, 6th July, 1816. 

Copy proclamation, l 7th October, 1812. 
D. -Copy despatch from Sir Thomas Brisbane to Lord Bathurst, 

25th May, 1825. 
E. -Copy despatch Lord Bathurst to Governor Darling, 30th June, 

20 

1825. 30 

" F. -Co~y despatch Lord Bathurst to Governor Darling, 19th 
February, 1826. 

Copy proclamation by Governor Darling, 8th June, 1829 
(Gazette, 9th June, 1829). Appearing in Affidavit of 
Defendant. 

Copy proclamation by Governor Bourke, 9th September, 
1831. Appearing in Affidavit of Defendant. 

Copy Parliamentary paper ordered to be printed, lOth August, 
1847, containing a series of documents. Appearing as 
Exhibit to Affidavit. of Henley. 40 



Exhibit 

" 

10 
" 
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G. -Copy report from Committee of Legislative Council, 12th RECORD. 

August, 1836, with appendix and sketch appearing as N o. lOA. 

Exhibit to Affidavit of McMillan. N~~s of d 
H. - Map dated 1894, showing then present state of land, with =~~~i; n~nof 

red line showing subsequent diversion for Botanical JthetC:::hief us ice 
Gardens. --wntinued. 

Blacket states that in Appropriation Act of 1836, £10,000 
was voted for building Government House, while £15,600 
came from sale of Crown land. 

J. - Letter from Crown Solicitor to Cope & Co., showing total 
cost of building, about £25,000. 

Affidavits read. 

Wm. McMillan, 3rd February, 1913. 
Thomas Henley, 3rd ,, · 1913. 
H. A. Langley, 3rd ,, 1913. 
C. T. Burfitt, 4th ,, 1913. 
,vm. McMillan, 4th ,, 1913. 
J. L. ,villiams, 5th ,, 1913. 

Defendant's case. 

20 Exhibit 1. - Sample grant of class mentioned in Act 4 Vic. No. 2, dated 
3lst July, 1844. 

" 
" 

2. - Imperial Order in Council, 26th October, 1899. 
3: - Copy proclamation by Governor Macquarie, l 7th September, 

1811, bringing Garden Island within the Domain. 

Mr. Blacket admits that there is no minute showing that the Governor 
in Council has authorised or approved of the acts complained of in the 
information. 

0 c 3 
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RECORD. No. 10 (B). 
No. 10 B. 

NMroteJs 0
~ A Notes of His Honour The Chief Judge in Equitv-Mr. Justice A. H. Simpson. 

. ustice . ~ 

H. Simpson, 
Chief Judge Monday, 24th February, 1913. 
in Equity. 

Knox, ICC., Bethune, D. '\V'ilson, for Informant. 
Blacket, K.C., J. A. Browne, for Defendant. 
By consent, Motion turned into Motion for Decree. 

Exhibit 

" 
" 

A. - Tracing of plan by Surveyor Meehan, 3lst October, 1807. 
B.- Proclamation, 26th July, 1807. 
D.- Copy despatch by Sir Thomas Brisbane, 25th May, 1825. 

" 
E.- 30th June, 1825 (Copy), Despatch by Lord Bathurst. 10 

" 
" 

Exhibit 

F.- 19th February, 1826 (Copy), Despatch by Lord Bathurst. 
C.- 6th July, 1816 (Copy), Proclamation by Governor Macquarie. 

l 7th October, 1812, Proclamation. 
8th June, 1829, Proclamation, Gazette, 9th June. 

Annexed to Affidavit. 
9th September, 1831, Proclamation by Governor Bourke. 
Parliamentary printed document annexed t0 Affidavit of 

Henley. lOth August, 1847. 
G.- 1836, 12th August, report of Committee Legislative Council, 

and appendix containing Sketch. 20 

" 

" 

H.- Plan, 1894. 
Appropriation Act, 1836. 

J.- Letter, 4th February, 1913, Crown Solicitor to Defendant's 
Solicitor. 

Sir W. McMillan, 
T. Henley 
H. A. Langley 
C. T. Burfitt, 
Sir W. McMillan 

Affidavits. 

3rd February, 1913. 
do. 
do. 

4th February, 1913. 
do. 

Informants' Case. 

Affidavit of J. L. vVirnams, 6th February, 1913. 

Defendant's Case. 
No evidence in reply. 
Knox : Land in question with other land, dedicated before 1845, for a 

residence for the representative of His Majesty. 
Exh. "G.": Never became "Crown land" which Minister had power 

to deal with. 

30 
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5 and 6 Viet., C. 36, S. 23; 18 and 19 Viet., C. 54, S. 2; Att.-Gen. v. RECOlt:fi. 

Eagar, 3 S.C.R., 283, 266, 267; Turner v. Walsh, 6 A.C., 636; Att.-Gen. of No. lOB. 

B.C. v. Att.-Gen. of Canada, 1906, A.C. 552 ; Cro~n Lands Act, 1861 ; s. ~ ; ~i;:i~;t;:rH. 
Crown Lands Act, 1884, s. 4, s. 105; l\fun. of Numba v. Lackey, N.S.\\ ., Simpson, 

229; Strahorn v. Williams, 55 ,v.N., 49; Commonwealth v. Miller, 10 ~h~~t~ige 
C.L.R., 742; Evans v. O'Connor, 12 N.S."\-V., 8; Att.-Gen. v. Shrewsbury, --continued. 

21 Ch. D., 752. 
Blacket: No dedication, because King could dedicate to other public 

purposes. Ministry could use "Cranbrook" for any other public purpose ; 
10 Parramatta Park Act, 20 Vic., c. 35; 4 Viet. No. 2, lands for Military pur-

poses. 
Exh. 1.- Grant of land under the Land Act, 25th .July, 1844. 
Exh. 2.- 26th October, 1899, Order in Council. 
Exh. 3.- Copy Proclamation, 7th September, 1811, by Gov. Macquarie 

(Garden Island). 

Tuesday, 25th February, 1913. 

Blacket admits that there is no Minute showing that the Governor in 
Council authorised or approved the acts complained of. 

(2) That Relators have no right to set the Att.-Gen. in Motion, and 
20 Court will not, therefore, grant relief. 

Colliery Employees, &c., v. Brown, 3 C.L.R., 255, 266. 
Claims against Government Act, 20 Vic., No. 15; 24 Vic. No. 27; 

1912, No. 27. 
Not a case for relief under Claims against Government Act. Davidson 

v. Walker, 1 S.R., 196; Enever v. King, 3 C.L.R., 969-987. 
·what is complained of is a Ministerial Act for which Min. only res

ponsible to Parliament, &c. Bradlaugh v. Gossett, 12 Q.B.D., 275; Dicey's 
Law of Constitution, p. 8; Keith, Representative Govt. in the Dominions, 
1, 170. 

30 Lowell, Gov. of Eng., p. 26; Clough v. Leahy, 2 C.L.R. 139, 157, 163; 
Raleigh v. Goschen, 98 1 Ch. 73; Todd, Parl. Govt., p. 2; Ellis v. Grey, 
6 Sim. 214; 3 Mer. 102. 

Injunction: Evans v. O'Connor, 12 N.S.vV., R. 81. 
J. A. Browne: Ct. will assume action of Min. app. by Gov. in Council. 
Eng. Att.-Gen. only proper Plt. 
Stuart-Robertson, Proceedings against Crown, p. 487. 
Att.-Gen. v. Ironmongers, 2 Bcav. 313. House of Lords Debates, 1910, 

Vol. VI. 

26th February, 1913. · 

40 Court will regard suit as one to protect rights of public, not rights of 
King. . 

Att.-Gen. v. Mosman, 11 S.R. 133. 
Toy v. Musgrove, 14 V.L.R. 397. 
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Knox in reply:-
(1) Gist of case : Is the act complained of unlawful ? 
(2) Ipso, whether Att.-Gen. entitled to mainta.in the Suit. 
(3) The land in question falls within the category of lapd for Naval 

and Military purposes, and not of ordinary administrative purposes, 
such as Post Office. 
N.S.W. Parl. Handbook, p. 157, VIII. 
Instns. to Gov. XL 
Keith, 172-4, 283, 298. 
Gov. an Imperial Officer. 10 

Land set apart for residence of Gov. by Imperial Govt. cannot be 
interfered with by Col. Gov. 

(2) If there is a matter of public concern in which a public authority is 
exceeding its powers it is the right of Att.-Gen. to intervene. 

London C.C. v. Att.-Gen., 02, A.C. 165. 
Att.-Gen. v. Cockermouth, 18 Eq. 172, 176. 
(Case of Telegraph Post). 
Reg. v. United Kingdom Electric Telegraph, 31 L.J., M.C. 166. 
Evans v. Fenn, 4 S.B. 305. 
Claims against Govt. Act, Sll. 20 

Blacket: comments on London C.C. v. Att.-Gen., 02, A.C. 165; refers 
to Att.-Gen. v. Birmingham, 10, 1 eh., 48, 61, C.A.V. 

Thursday, 20th March, 1913. 

Three written judgments read. 

H. H. MASON, 

Associate to C. J. m E. 
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No. 10 (c). 

Notes of His Honour Mr. Justice Street. 

Knox, K.C., Bethune, and ,Vilson, for Plaintiff. 
Blacket, K.C., and Browne for Defendant. 

Exhibit A.-Plan made by Surveyor Mchan in 1807 (3lst October)
tracing put in. 

" 
" 

" 

" 
" 

B.-Proclamation of 26th July, 1807. 
C.-Proclamation of Governor Macquarie of 6th July, 1816, also 

of l 7th October, 1812. 
D.-Despatch--25th May, 182,15, Governor Brisbane to Lord 

Bathurst. 
E.-Ditto 30th June, 1825, Lord Bathurst to Governor Darling. 
F.-Ditto 19th Februa.ry, 1826, Lord Bathurst to Governor Darling. 

Proclamation of 8th June, 1829, published in Gazette of 
9th June, 1829, is sufficiently set out in affidavit of 
J. L. Williams, of 5th February, 1913. 

Proclamation of 9th September, 1831, by Governor 
Bourke, is set out in paragraph 12 of that affidavit. 

Printed documents referred to in affidavit of T. Henley :-
20 Exhibit G.-Report of Committee of Legislative Council of 12th August, 

1836-and appendix. 
,, H.-Plan of Government House of 1894. 
It is admitted that large sums of money were voted by the Legislative 

Council for the building and furnishing of Government House. 
Blacket: £15,600 was derived from sales of lands and £10,000 was voted 

by the Council. 
Exhibit J: Letter of Crown Solicitor to Cope & Co., of 12th February, 

1913. 
Affidavits :-· 

30 W. McMillan, of 3rd February. 
T. Henley, of 3rd February. 
H. A. Langley, of 3rd February. 
C. T. Burfitt, of 4th February. 
W. McMillan, of 4th February. 
J. L. Williams, of 5th February. 

Exhibit 1.-Crown Grant of 31 .July, 1844. 
,, 2.-Imperial Order in Council of 26th October, 1899. 
,, 3.-Proclamation (copy) of 7th September, 1811. 

Read over by the C.J., to Blacket, who assents. 
40 Blacket: I admit that there is no minute showing that the 

Governor-in-Council has authorised or approved of the Acts complained of. 
CECIL H. COHEN, 

Associate. 
8th April, 1913. 

RECORD. 

No. lOo. 
Notes of Mr. 
Justice 
Stroot. 
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No. 11. 

Reasons of the Judges of the Supreme Court of New South Wales. 

Chief .Justice Cullen. 

The land in question in this suit, on which stB.nds the buildings known 
as Government House, originally formed part of a larger area set ap:ut by 
Governor Phillip.soon after the foundation of the Colony of New Sou.th Wales 
" for the use of the Crown, and as common lands for the inhabitants of 
Sydney." By a proclamation issued by Governor Darling in 1829 certa.in 
18.nds, including that now in question, were described as "certain 
parcels of land in the town of Sydney ·which have been heretofore 10 
reserved for public purposes." In the early days of the colony two 
residences were provided for the Governor; one at Sydney, on another 
p:ut of land so set apart, B,nd the other 2.t Pa.rr?.matta. In course of 
time the necessity B,rose for providing a more suitable residence tha,n 
either. As the result of communications between successive Governors 
and Secretl:\ries of St2,te for the Colonies, a portion of about 47 acres, 
including the land now in question and several acres more, was selected 
as a site for the new residence. The proposal for the erection of the new 
residence on that site was sanctioned by the Secretary of State for the 
Colonies on the recommendation of Governor Burke made in 1832 after 20 
report by the Survcyor-Genernl of the Colony and approval by the Legislative 
Council, who also voted £10,000 towards the erection of the new building. On 
a portion of the site so selected stables h2,d already been erected during the 
administrahon of Governor Ma.cquarie, and these have been in use in con
nection with the _present residence ever since its completion. The cost of 
the new residence was £25,000, of which £15,000 over and above the £10,000 
voted by the Legislative Council was derived from the sale of part of the land 
constituting the larger area already referred to, over which moneys the Legis
lature of New South Wales had no power of appropriation. The building 
was completed in the year 1845, and was thenceforward continuously occupied 30 
by the Governors of New South Wales till the year 1900. In that year the 
Commonwealth of Australia was constituted, and for the purpose of providing 
a residence for the Governor-General an arrangement was made between the 
Commonwealth Government and the Government of New South Wales, 
whereby the residence now in question was lea.sed to the Commonwealth. 
This arrangement was continued till the year 1912, when, under a power 
reservdd in the lease, it wa3 terminated by the State Government. Since 1900 
the Governors of New South Wales have occupied another residence at 
Sydney provided at the expense of the State. Of the lands originally en
closed within the fences of Government House, and used in connection with it, 40 
some five acres were in the year 1900 sep':l.rated from the rest and fenced in 
with the Botr.nical Gardens Bdjoining. Previously, in 1879, another a,rea 
enclosed by an outer fence, and used for grazing purposes in connection with 
the residence, had been set out as a public park. The substB.nce of the 
complaint laid in the present information is that Gcvernment House and 
grounds since the termination of the occupancy of the Governor-General 
have been diverted without lawful authority from the purpose of a residence 
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for the Sovereign's representative in New South V\Tales with a view to their RECORD. 

application to some other purpose. The evidence in support of this charge No. u. 
is the statement of the intention of Ministers to devote the property to other RJoosd onsoffththe 

S 
. . d b h d u geso e 

tate purposes, as appears m cettai,n correspon ence etween t em an Supreme 

Commonwealth Ministers on the subject of the termination of the arrange- ~~~! ~a"f:t 
ment already mentioned; the throwing open of the grou,nds to public access da~ 2oth' 

as a place of public resort in the month of December 1912 the making of March, 1913
• 

' ' ' Cullen C. J. 
certain altera.tions in the grounds facilitating access between them and --wntinued. 

other public places adjoining them, as shbwn by the report of the Curator 
10 of the Botanic Gardens; and the preparation of plans and the taking of 

other steps towards the conversion of the stables into a buDding to 'Serve 2.s 

a Conservatorium of Music. 
In the affidavit of the nominal Defendant he states that he is advised 

and believes · that no determination has been come to by the Government 
as to how Government House or the grounds attached thereto, with a certain 
exception, is to be used, and that with that exception no determination has 
been come to that the House and grounds shall not be used as, and in con
nection with, a residence for the Sovereign's representative. The exception 
is that it has been decided to utilise the buildings known as the stables for the 

20 purpose of a Conservatorium of Music. It is needless to say that this Court 
cannot inquire into the propriety of any decision arrived at by Ministers 
respecting any question of public policy. It is only when policy finds 
expression in action, and some one aggrieved complains that the particular 
acts done are contrary to law, that the jurisdiction of the Court arises. 
Thus, a policy of railway construction involves interference with private 
property and public roads, and unless that interference has been effected in 
the way marked out by statute the question becomes one of law to be dealt 
with by the courts. The complaint here is that the lawful steps have not been 
taken to legalise certain physical acts done, and proposed to be done, upon 

30 these lands. Assuming for the moment that this suit is one in which that 
question of law can be raised, the question of fact arises whether the physical 
acts done on the land, coupled with the announcements of the intention of 
Ministers, sufficiently show that without the intervention of the Court 
(assuming it to have the power) there is reason to believe that the House 
and grounds will be diverted from their use as a Governor's residence and 
applied to some purpose incompatible with that use. On the question of 
fact, I think no other conclusion is open. 

Another question of fact somewhat disputed was whether such a course of 
action had received, or must be regarded as having received, the approval 

40 of the Governor. Assuming, also, the relevency of this question, I again 
think no other conclusion is open on the evidence, taken together with an 
admission by counsel for the nominal Defendant on the hearing of this 
motion, that there is no Executive minute (the usual official record) showing 
that the proposed action had been submitted to the Governor, than that the 
question of the diversion of the residence to other purposes was never so 
submitted. The explanation of this probably is that Ministers have regarded 
the question as one within their own ~dministrative competence without 
reference to the Governor, as would appear from the terms of the corres-
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RECORD. pondence with the Commonwealth Government already referred to, from 
No. 11. the 23rd of May, 1912, onward. An argument was addressed to us that as 

~
0:;g: of Ministers wer~ retained in o_ffice, it must be assumed that all their Executive 

the Supreme acts had received the sanct10n of the Governor. Such an argument entirely 
~:: 

0i!1:; misconceives the relation between a Governor and his Ministers, and would 
dated 2oth charge the Governor with a responsibility unknown to our system of govern
Ma.rch, 1913, ment. 
Cullen, C. J . 
~ntinued. So far as the change made in 1900 was concerned, whereby the Governor-

General was placed in residence, there appears to have been some general 
correspondence between the State and the Imperial authorities on the 10 
subject of the Governor-General's place of residence, and the subsequent 
arrangement made between State and Commonwealth, under which the 
Governor-General went into residence, must have been well known to the 
Imperial authorities. So far as regards the two portions of land detached 
from the grounds, as previously stated, it does not appear whether this was 
approved by the Governor or communicated to the Imperial Government, 
and I do not thi.nk that, on either supposition, the bare fact would assist in 
deciding the present controversy. Before touching on the somewhat difficult 
questions of procedure arising in this case I shall state some conclusions of law 
which I think arise upon these facts. In the first place, I am clearly of 20 

opinion that the lands now in question have at all times been vested in the 
Crown as Imperial property, and that they have never become vested in the 
Crown as represented by the Government of New South Wales. Such a 
distinction is one recognised by the Claims against the Government and 
Crown Suits Act itself, which provides in sec. 11 that in the case of damages 
and costs adjudged against the nominal Defendant, or costs awarded against 
the Crown, and not paid within sixty days after demand, execution may 
be levied "upon any property vested in the Government, but not upon any 
" property vested in the Government on behalf of the Imperial Government, or 
"to which the Imperial Government has any claim, or is in anywise entitled." 30 

The same distinction has also been recognised clearly in a number of decisions, 
of which that given in the case of the Attorney-General of British Columbia v. 
the Attorney-General of Canada (1906), A.C., 552, was an instance. In that 
case a declaration was claimed by the Attorney-General of the Province of 
British Columbia that the title to certain land within the Province, set apart 
for defence purposes before the federation of Canada, under the British North 
America Act, was vested in the Crown on behalf of the Province by virtue 
of a certain section of the Act. The Attorney-General of the Dominion con
tended that the tjtle was in the Crown on behalf of the Dominion by virtue 
of a different section of the Act. But he relied, in the alternative, on the 40 

effect of an Imperial Despatch issued subsequently. The Judicial Committee 
of the Privy Council held that the Act had not given title to either of the 
contesting Governments, but that the land remained Imperial property till 
the effect of the subsequent despatch had carried it to the Government of the 
Dominion. In other cases it has been pointed out that the Legislature of a 
British possession may have wide powers of legislation in relation to particular 
lands of the Crown within its territorial limits without possessing any pro
prietary rights in those lands, or any power to dispose of their revenues, 
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or to sell them and appropriate their proceeds. [ Attorney-General for the RECORD. 

Dominion of Canada v. Attorneys-General for the Provinces of Ontario, No. u. 
Quebec, and Nova Scotia (1898), A.C., 700; Ontario Mining Company v. !:1J~~e~fof 

Sybold (1903), A.C., at p. 79; St. Catherine's Milling and Lumber Co. v. the Supreme 

T Q AC ] Court of New 
be ueen, 14 . ., 46 . South Wales, 

The lands in question in the present suit V>'erc appropriaterl to the dated 20th 
· 1 f G ' 'd · h } C 1 d March 1913 specia purpose o a ovcrnor s res1 cnec at a time w en t le rown an s Cullen'. c. J.' 

within the Colony wPre being ndministererl by the Imperial Government --<:ontinued. 

itself. It was not until the enactment of the Constitution of 1855 by the 
10 Statute 18 & 19, Vic. c. 54, that the management and control of the waste 

lands belonging to the Crown in New South vVales, and the appropriation 
of moneys derived from them, passed to the Legislature of N·ew South "'ales. 
There had then been a LPgislaturc in New South Wales for nbout thirty 
years, originally created under Statute 4, Geo. 4, c. 96, but it was not till 
the Constitution of 1855 that the power was conferred " to make laws for 
the peace, welfare, and good government of the Colony in all eases what
soever." The lands we are now concerned with clearly did not come within 
the term "waste lands," and on the authority of the Attorney-General 
of British Co]umbh v. the Attorney-General of Canada, the conferring of 

20 a general power of legislation did not affect the proprietary right in them, 
unless the purpose to which they had been appropriated was a purpose in 
which the Government of New South Wales and not the Imperial Govern
ment was charged with the responsibility of administration. 

Now, I think it is clear that the purpose to which these lands had been 
appropriated was one necessary for the maintenance of government in 
Imperial affairs as well as affairs over which the exercise of the authority 
of the Crown was exercisable bv the local Government. Both before and 
after the establishment of the Constitution in 1855 the office of Governor 
remained an Imperial office. Though the responsibility for advising him in 

30 all matters of administration affecting the Colony was cast upon the local 
Ministers, he himself remained responsible to the Crown for the due discharge 
of his own duties, some of which were of Imperial rather than of local concern, 
and in regard to some of which he was bound to exercise an independent 
judgment. This has always been recognised, even by those who have 
asserted the powers of the local Executives in the widest terms. Having 
regard to the relation of the Governor to the Crown, both as Executive head 
of the Empire and as Executive head of New South vVales, I think that the 
proprietary right in lands set apart before the Constitution Statute for the 
purpose of a Governor's residence did not, any more than the case of lands 

40 set apart for Military or Naval purposes, pass from the Imperial Government 
to the Government of New South Wales. The true position of the New 
South Wales Executive in regard to them seems to have been that of custo
dians only. In the next place, I am of opinion that though the land might 
have been dispropriated from the purpose of a Governor's residence and 
applied to a purely local purpose by Executive act without legislation, as 
appears to have been done in the case of the earlier residence, this could 
not be done by the Governor acting upon the sole advice of his local Ministers, 
much less by the action of Ministers themselves without his concurrence. 
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R~CORD. By whatever means such a change in the proprietary right might have been 
No. 11. effected, there would need to be some evidence of the concurrence of His 

!:a~ou~sg~! Majesty's Imperial Government. The approval of the Governor, had that 
of the been obtained, might have been taken as evidence of such concurrence, 
~~~;:m0~ because it would lead to the presumption that the Imperial Government 
New South had been made acquainted with the proposal and had expressly or impliedly 
!:·20th given their consent to it. 
March, 1913, On the evidence as it stands, I come to the conclusion that the appro
~~~in~J 1 priation of the property to the purpose of a Governor's residence has nevef 

been altered in law ; th'.:Lt, until that has been effected, any act done to the 10 

property by any officer or servant of the Government contrary to that 
purpose would be without warrant in law; and that, assuming some appro
priate procedure to exist, the Government could be held responsible in law 
for such acts. This leads to the further questions-(1) whether the Claims 
against the Government and Crown Suits Act, No. 27 of 1912, enables a 
proceeding to be brought in the name of the Attorney-General against 
a nominal defendant sued on behalf of the Government, and, if so, whether 
orders of the kind now asked could be made in such proceedings; and (2) 
whether in the present case there is any right in the members of the public 
for the infringement of which such relief could be claimed. On the first of 20 

these questions, it is objected, firstly, that such a proceeding is, according 
to its legal effect, a suit by the King, whereas the Act was only intended to 
give rights of action to subjects; and, secondly, that it is a suit against 
the King, and, therefore, would amount to a proceeding by the same litigant 
against himself. 

I agree with the contention that the Act does not extend to the autho
risation of procC'cdings on behalf of the Crown itself, its plain intention being 
to afford the subject a remedy by action which he did not formerly possess, 
whereas the rights of the Crown itself we:e always sufficiently remediable 
by other forms of procedure. I think this sufficiently appears from the 30 

nature and history of the legislation on the subject, which is fully set out in 
the judgment of the Privy Council in the case of Farnell v. Bowman, 12 A.C., 
643. 

But when the Attorney-General sues on the relation of an informant 
who complains that some right of the public has been infringed, he under
takes the burden of proving, not that the King has, but that some aggregate 
of his subjects have, a grievance remediable by some order of the Court. 
In that sense, I think it would be an undue limitation of the utility of the 
Act to hold that though an individual may sue under it to remedy hi-; own 
grievances, another grieva.nce affecting all individuals alike, though no one 40 

more than the rest, lies outside its provisions. 
The second branch of the contention, though it has some beari.ng on 

the nature of the remedy, if any, to be obtained in the proceeding, cannot, 
in my opinion, be maintained in view of the frequency of litigation in recent 
years between different branches of the King's Government. I refer to such 
cases as those between Province and Province and between Province and 
Dominion in the case of Canada, and the parallel line of proceedings in the 
case of Australia. This case is not strictly analagous to those, because here, 
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though the complaint rests on a suggested conflict between two govern
mental authorities, the party alleged to be wronged, i.e., the public of New 
South Wales, is not a governmental authority. But, unless some other 
difficulty stand in the way, the fact that the King as parens patriae should 
be in litigation with the King as represented _by the Government of New 
South \Vales is no more anoma]ous than the fact that one of his Governments 
in Canada or Australia can be in litigation with another. The apparent 
confusion arises from the app]ication of language correctly enough descriptive 
of proceedings in the English Courts where only one Government exercises 

10 authority and no power to sue that Government exists, but misleading 
when applied without caution to a British federation where the Imperial, 
the Federal, and the Provincial Governments are each entitled to exercise 
cert9.in functions, and the two latter have been made amenable by legislation 
to legal proceedings. 

The question whether an injunction can be granted in a proceeding under 
the C]aims against Government and Crown Suits Act arose in the case of 
Evans v. O'Connor, 12 N.s.,v., 81, and was there decided in the negative. 
It was pointed out by Sir Frederick Darley, C.J., that neither the nominal 
defendant personally nor individual Ministers could be properly named in such 

20 an injunction- the nominal defendant because the Act exonerated him 
from liability in person and property, and Ministers because they were not 
parties to the action. Windeyer, J., pointed out that it ha<l. already been 
held that neither a discovery order nor a garnishee order could be maintained 
against the Government. It was afterwards held by the Supreme Court in 
Morrissey v. Young, 17 N.S.W., Eq. 157, that an order for discovery might 
be made; and in the case of the Commonwealth v. Miller, 10 C.L.R., 742, it 
was held by the High Court that discovery could be ordered against the 
defendant Commonwealth in a suit under the Crown Remedies and Liability 
Act, 1890; in the case of Strahorn v. Williams, 25 W.N. 49, an injunction 

30 was granted by the Chief Judge in Equity in a suit under the Act. 
In regard to the difficulties formerly felt, it is to be remembered that the 

real party affected by any order made, whether for the payment of money or 
specific performance (remedies specially mentioned in the Act), or any other, is 
the Government of New South ,vales itself, not Ministers individually or 
collectively, but the Executive Government, in which the Governor is as 
essential a component as Ministers themselves. The exemption of the 
nominal defendant from individual liabi]ity and the absence from the record 
of the real litigant would be as immaterial in the case of an injunction as 
in any other case. The suggested difficulty of the enforcement of orders 

4o would apply to discovery or specific performance as much as to injunction. 
Section 9 of the Act provides that " In any action or suit under this Act all 
"necessary judgments, decrees, and orders may be given and made, 
"including every species of relief, whether by way of- (A) specific per
" formance; or (B) restitution of rights; or ( c) recovery of lands or chattels; 
"or (n) payment of money or damages." 

Injunction, though not expressly mentioned, may not only become a 
" necessary order " for the purpose of effectuating a " just claim or demand," 
but may in some cases be essential to the efficacy of such a remedy as specific 

0 D 

R ECORD. 

No. 11. 
Reasons of 
the ,Judges of 
the Supreme 
Court of 
New South 
Wale, dated 
20th March 
1913, 
Cullen, C. J . 
--continued. 



46 

R.ECORD. performance or restitution of rights. The abstention from acts, which is 
No. 11. involved in injunction, offers at least as little difficulty as the doing of acts 

!:a~ounJg:; of ~nvolved in specific performance; and as a Go1:e~·nment can only act through 
the Supreme its servants and agents and an order for mJunction commonly includes 
Court of New thes" the suggested difficulty seems to be unreal 
South Wales - , ' ' 
dated 2oth ' There remains the question whether any right of the public of such a 
~:U~~; i~1J., kind as could be made the subject of ]itigation has been shown to have been 
--w1uinued. transgressed. In one sense it is true that all property held by the King for 

any purpose of Government is property held by him in trust for that purpose. 
An instance of the application of that term by the Legislature is found in 10 

the Imperial Act 4,0 & 41 Vic. c. 23, which deals with " fortifications, works, 
buildings, or land in any Colony held in trust for the defence of that Colony." 
So here, it would not be an incorrect use of language to describe the land in 
question as land held in trust for the maintenance of Government in New 
South Wales. But, as we have seen, it is property which can be divertetl from 
that trust by the act of the trustee himself. In so far, then, as the case bears 
any analogy to that of trusts in general, it would resemble land held to certain 
uses which could be altered by revocation and fresh appointment without 
the consent of those entitled for the time being to the benefit of those uses. 

Supposing a public charity to be the object of such a provision, the 20 

precarious nature of the interest of the public would not necessarily be an 
obstacle to the maintenance of a suit by the Attorney-General to prevent 
any interference with the lands or other assets of the charity by unauthorised 
persons. In the same way the rights of the public could be protected in 
cases where land has been dedicated to the public as a pub)ic road or park, 
even though a power may have been reserved u.nder some Act of Parliament 
to close the park or road. Until that power is exercised or the Act is r<'pealed 
the public right subsists and can be protected by suit. 

In the case of a residence ptovided for the King's representative the 
public are only benefited in the same sort of way as they are in the case of 30 

offices or residences provided for the carrying on of the ordinary Executive 
Government of the State or Commonwealth, any dif-f erence being only one 
of degree. In each case the right to have these means and instrumentalities 
of government provided iE usually a purely political or constitutional right 
not enforceable by litigation. But when such la.nds a.nd buildings have 
once been provided, I conceive that the pu b]ic would have an interest in 
seeing that they are not diverted from that purpose without lawful 
authority. In ordinary cases that lawful authority would be the Executive 
Government either of State or Commonwealth, as the case may be. But 
supposing land to be appropri2,ted to a specific purpose by an Act of the 40 
Legislature of the State, such, for instance, as a. State Forestry, there could 
be no lawful dispropriation from that purpose without a repeal of the Act, 
unless the Act itself had made provision for the purpose. In such a case, 
it seems to me, that the Court would have jurisdiction to entertain a suit 
to prevent the destruction of the trees or any other act done for the purpose 
of diverting the la.nd from its special purpose while the Act remained unaltered, 
on the ground that the public had an interest in safeguarding the provision 
so made for its benefit. 
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I am of opinion, therefore, that the public has &uch an interest in the RECORD. 

preservation of the land and buildings now in question for the purpose of No. 11. 

a Governor's residence as to enable this suit to be brought, and that the ~~:~~s~r!t: 
first declaration asked for should be made, viz., that the House and Grounds Supreme 

~re vested in His Majesty the King, dedic2.ted to the public purpm,e of a ~~~~~<tt,~:: 
residence for the Sovereign's representative in New South Wales, with an dated 2ot~' 

dd. · 1 d I · h" h · f H" M · , March 1913 a 1tiona ec arat10n t 2.t t e act10n or concurrence o 1s aJesty s Cullen'. c. J: 
Impe1·ial Government is a. necessary condition precedent to their diversion -continued. 

from that purpose. I am also of opinion that the interests involved are of 
10 sufficient importance to justify the granting of an injunction restraining 

the commission of the acts complained of. Should the lands hereafter 
become lawfully dispropriated from their present purpose a. new situation 
would arise to which such an injunction would no longer apply. (Jeffs v. 
Day, L.R. 1, Q.B. 374.) 

Order. 

(1) Declaration as above. 
(2) Injunction restraining Defendant as Nominal Defendant for 

and on behalf of the Government of New South Wales and the officers 
and servants of the Government from any unauthorised interference 

20 with that purpose. 
(3) Defendant to pay costs of this suit. 

Mr. Justice A. H. Simpson, Chief Judge m Equity. 

This is a suit by the Attorney-General of New South ,vales on the relation 
of three named persons, asking -

( l) For a declaration that Government House and Grounds, which 
are shown on plan, Exhibit " H," are vested in His Majesty the King, 
dedicated to the public purpose of a residence for the Sovereign's repre
sentative in New South ,vales. 

(2) For a declaration that neither the Government of New South 
30 Wales nor the Governor in Council has power to interfere or alter the 

said public purpose to which the said House and grounds are dedicated. 
(3) For an injunction restraining the Defendant as nominal 

Defendant for and on behalf of the Government of New South Wales, 
the Ministers, officers, and servants of the Crown, from using or causing 
or allowing to be used the said House and grounds for any purpose 
other than the public purpose of a residence for the Sovereign's repre
sentative in New South Wales. 

(4) For costs. 
No defence has been filed, but by consent the motion for an interlocutory 

40 injunction has been turned into motion for decree. The allegations in the 
information cannot therefore be taken as admitted. 

It is clear on the evidence that the Government intended to use the 
stables of Government House as a Conservatorium for Music, and have 
already taken steps to carry out this purpose. 
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The stables are in law part of the House, and if the Government can 
use the stables for this purpose, it follows the Government can use the 
House and grounds for any public purpose. 

Two questions are raised : -
(1) Is the act complained of unauthorised by the proper authority, 

i.e., is it unlawful ? 
(2) If yes, can the Attorney-General maintain this suit? 

1. It is not disputed that the land in question, Government House 
Ground shown in Exhibit " H " is the property of His Majesty, which he 
might appropriate for any purpose not forbidden by law. 10 

It was originally part of a much larger piece of land shown in Exhibit 
" A," but the evidence shows that large parts of this land have been, with 
the consent of His Majesty, either sold or appropriated to other purposes. 
The proceeds of sale, some £15,000, were used, with the approval of His 
Majesty, in erecting Government House and laying out the grounds. 

The evidence also shows that the whole of the land comprised in 
Exhibit " A " was appropriated by His Majesty for public purposes for the 
benefit of the inhabitants of New South vVales. I refer particularly to the 
affidavit of the Defendant himself and the documents annexed to his 
affidavit or referred to therein. 20 

The evidence also shows the Government House Grounds have been 
appropriated by the King as a residence for the Governor of New South 
Wales, and that they were for many years used for this purpose. 

If the use of them as such residence is no longer desirable, the King 
could appropriate them to any other public purpose, but until His Majesty 
the King has taken some step to so apply them, the Government House 
Grounds must be taken to be appropriated to the purpose of a residence 
for the Governor of New South Wales. 

Lands held by the King appropriated for Naval or Military purposes 
seem to me to stand on an analogous footing, and in the Imperial Act 30 
of 1877, 40 & 41 Viet., c. 23, such lands are referred to in the preamble 
as held in trust for the defence of the Colony, whether actually vested in the 
Crown or in other persons. 

Whether it is more accurate to say that the King has appropriated the 
land for the residence of the Governor of New South Wales, or that he holds 
it in trust for such purpose, seems to me immaterial. In neither case can 
the appropriation or trust be interfered with except with the consent of His 
Majesty. 

A Minister of the Crown, simply as Minister, has no power to give 
such consent, nor, in my opinion, does it make any difference that some 40 
or all of his colleagues agree with his action. Whether a resolution by the 
Governor in Council would bind the Crown is another matter, for on the 
evidence it is clear that there was no such resolution. Both sides asked us 
to express an opinion on this point, but to do so would be to express an 
opinion on a hypothetical case, which would be extra-judicial and not 
binding on anyone. I think it is safer to refrain from giving any opinion 
on this point. 
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If this is so, the direction by the Minister to use the stables for a Con- RECORD. 

servatorium of Music, or any purpose other than a residence for the Governor No. 11. 

of New South Wales, was unauthorised and in that sense unlawful. ! ~aj0u°Jge~fof 

The second question then arises, whether the Attorney-General can the Supreme 

complain of the wrong. If I am right in the view that the whole of the CJ~!tsi! th 

land in Exhibit " A " was appropriated by the King for public purposes Wales, dated 

for the benefit of the inhabitants of New South vVales, the Attorney-General, fZi~ March, 

as the only person who can repeesent the public, is the proper person to sue. A.~ '.Simpson 

It is " a matter which concerns the public," to quote the language of Lord ~hi~~~l~tge 
10 Halsbury, L.C., in the London County Council v. The Attorney-General, -continued. 

1902, A.C., p. 165-168, and it is immaterial when the suit is once instituted 
whether it is instituted by the Attorney-General ex-officio or at the relation 
of a private individual. " Except for the purposes of costs there is no 
"difference between an ex-officio information and an information at the 
" relation of a private individual. In both cases the Sovereign as parens 
"patriae sues by the Attorney-General," per Sir G. Jessel, M.R., in A.G. v. 
Cockermouth Board, 18 E.Q. 172, p. 176. 

It was contended by the Defendant that the Attorney-General in this 
case was suing to protect what I may can the private rights of the King: 

20 I do not think this is so: I think he is suing to protect public rights, and it 
seems to me a quesbon of words whether you say the Crown as parens patriae 
is suing by its Attorney-General to protect public rights or the Attorney
General is suing to do the same thing. 

The Attorney-General can sue to complain that Jands held for charitable 
purposes are being improperly administered, A.G. v. Vivian, 1 Russ 226; 
that public bodies are exceeding their powers, London County Council v. 
A.G., 1902, A.C. 165; or using them wrongfully, A.G. v. Birmingham, 
&c., Board, 1910, 1 Chancery 48. 

For these reasons I think the informant is entitled to a declaration 
30 that the Government House and Grounds are appropriated for the residence 

of the Governor of New South "\Vales unti] His Majesty has otherwise deter
mined, and that no Minister has power to interfere with this purpose; and 
to an injunction restraining the Government from so doing until the pleasure 
of His Majesty can be ascertained. 

The Defendant must pay the costs. 

MR. JUSTICE STREET: 

H. H. MASON, 

Associate to C.J. in Eq. 

~hi_s is a suit by the Attorney-General, acting on the relation of certain 
40 Individual members of the community against a nominal Defendant appointed 

to represent the Government under the Claims against the Government 
and Crown Suits Act, 1912. H e informs the Court (to use the words of the 
information) that the members of the Government of New South "\Vales 
after having met in Cabinet have determined and announced publicly that 
the said House and grounds shall no longer be used as a residence for the 
Sovereign's representative in New South vVales, but shall be devoted to 
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RECORD. some other purpose, and he says that he fears that unless restrained by the 
No. 11. order and injunction of this Court the Government of New South Wales !~~0;;g~! of will carry this determinat1on into effect so as to permanently exclude the 

the Supreme Sovereign's representative in New South Wales therefrom contrary to the 
~~:,rt s0

tuth public purpose to which the said House and grounds were dedicated. He 
Wales, dated asks that it may be declared that the property is vested in the King, dedimt1farch, cated to the public purpose of a residence for the Sovereign's representative 
Street, J. in New South ,vales, and for consequential relief. 
-continued. The matter comes before us on motion for decree. In an affidavit filed 

bv the nominal defendant he states that he is advised and believes that the 10 
Government has decided to turn the building previously used as stables 
~nto a Conservatorium of :Music, but that with this exception he is advised 
and believes that no dete1·mination has been <'Orne to as to how the House and 
grounds are to be used and no determination has been come to that they shall 
not be used as and in connection with a residence for the Sovereign's tepre
sentative. 

It appears, however, that in addition to the intention to utilise the stables 
as a Conservatorium of Music, the fencing separating the grounds from the 
Botanical Gardens and the Garden Palace Grounds have been removed ; 
gates, paths, and outlets have been provided and made to facilitate public 20 
access to the grounds; notice-boards informing the public of the by-laws 
of the Botanical Gardens and Domain have been erected, and, in addition, 
the Premier, on 14th December last, attended at the grounds and in the 
presence of a considerable number of the public declared that the grounds 
were open to people. It is difficult to understand why the state of indecision 
and indetermination said to exist should be dissembled under so considerable 
a display of inconsistent activity, and I do not think it can be doubted that 
the evidence before us is sufficient to justify the allegations of the Attorney
General in the information as to the intention of the members of the Ministry. 
The serious question which we have to consider is whether the facts disclosed 30 
amount to such an interference or threatened interference with the public 
rights as to entitle the Attorney-General, as the protector of the rights of 
the public, to ask for the Court's interference The argument covered a wiae 
range, but I think that the position was correctly put by Mr. Knox in his 
reply, to the effect that the two questions which emerge for consideration 
are-(1) Is the action complained of unauthorised by law, and (2) if it is, is 
the Attorney-General entitled to maintain the present suit. 

From the evidence before us it appears that as early as 1792 Governor 
Phillip issued a Government Order declaring that all land lying between the 
waters of the harbour, or the rive!' as it was then called, and a boundary line 40 
extending from the head of Darling Harbour on the west to the head of 
Woolloomooloo Bay on the east was reserved for the Crown and for the use 
of the town of Sydney, and that no ground within it was ever to be granted or 
let on lease. Within the area so reserved a smaller area, extending roughly 
from the head of Circular Quay to Woolloomooloo Bay, was set apart as 
ground necessary for the use of Government House. Notwithstanding 
Governor Phillip's prohibition against leasing, a general order was issued 
by Governor King in 1801 authorising leases for short terms of years, and in 
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1807 not only had a considerable number of leases been granted of portions RECO~D. 

of the reserved area, some of them being within the smal1er area to which No. u. 
I have referred, but in addition a number of unauthorised houses had been ~oundg:; of 
built adjacent to Government House and within the smaller area. In that theSupreme 

year Governor Bligh issued a proclamation calling upon the occupants of ~~:it 0-ir!:'. 
houses built without authority on land " particularly marked out as making dated 2oth 

f h d · f h G. ' "d " · · b March 1913 part o t e omam o t e overnor s res1 ence to qmt possession y a Street; J. ' 

specified date, as the grounds were wanted for Government purposes. It ~tiniied. 

does not appear when the smaller area set apart as necessary for the use of 
I o Government House first came to be spoken of as the Government Domain, 

but in 1812 Governor Macquarie issued a proclamation stating that the 
whole of the Gove1·nment Domain extending from Sydney Cove to °"r oolloo
mooloo Bay had been completely enclosed by stone walls and palings except 
such parts as were under lease, and giving notice that stock found trespassing 
would be impounded, and that the public wefe prohibited from removing 
stone or loam or cutting down timber. Apparently the public were allowed 
access to the Government Domain so enclosed, inasmueh as in 1816 Governor 
Macquarie found it necessary to issue a prolamation calJing attention to the 
injury which has been done by the breaking down of the wall and various 

20 other acts of destruction, and prohibiting persons from trespassing, but at 
the same time pointing out that the order was not meant "to extend to pro
" hibiting the respectable class of inhabitants from resorting to the Govern
" ment Domain as heretofore for innocent recreation during the daytime." 
In 1829 the lands known as the Government Domain wefe included in a list 
of lands reserved for public purposes which Governor Darling caused to b~ 
published in the " Government Gazette." Previously to this, portion of the 
area known as the Government Domain had been appropriated for the pur
poses of a hospjtal, another portion had been appropriated br the establish
ment of botanical gardens, while stables for the use of the Governor had been 

30 built upon a further portion. As time progressed it became desirable that a 
new residence should be erected for the Governor, and a portion of the Govern
ment Domain, consisting of about 47 acres and including the ground on wliich 
the stable buildings stood and still stand, was selected as a site for the residence 
and grounds. To raise the necessary fnnds for building portions of the 
Government Domain in the vicinity of Circular Quay were sold, and with 
the proceeds of sale, supplemented by a sum of money voted for the purpose 
by the Legislative Council, the present Government House was built. It 
became ready for occupation in about the year 1845, and ever since then it 
has been continually used as a residence, first for the Governor of New 

40 South Wales and afterwards for the Governor-General of the Commonwealth, 
until lst December last, when the arrangement under which it was occupied 
by the Governor-General came to an end. The grounds surrounding it and 
used in connection with it as garden and pleasure grounds have been slightly 
curtailed in area by the diversion on, I think, two occasions to other public 
purposes of small portions, but with this exception they were the same on 
lst December last as in 1845. 

The allegation in the information that the ground became permanently 
dedicated to the public purpose of a residence for the Sovereign's representa· 
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RECORD tive in New South Wales is too widely stated. The Crown has never divested 
No. u. itself of the land, and it is manifest that power resides somewhere to permit ·!t3:'~~dg:sf of of its diversion to some other public purpose. 

the Supreme Where that power resides must depend upon the question whether the 
~~:: ~a1::, purpose of a Governor's residence for which the land has been appropriated 
dated 2oth is to be regarded as an Imperial purpose or a local purpose, but the position 
~~:~: ]~

13
' taken up by Mr. Knox was that on this part of the case all that it is necessary 

--continuei. for the Attorney-General to establish is that, wherever the power may reside, 
no authority has been conferred upon those who have claimed to exercise it. 
In my opinion the evidence is sufficient to establish this. The allegation in 10 
the information is that the members of the Government (meaning of course 
Ministers of the Crown) after meeting in Cabinet determined that the land 
should be devoted to some other public purpose, and the evid~nce shows that 
effect has been given to this determination by Ministerial action. The con
stitutional functions of the Cabinet are, however, to advise, not to act. It 
is a consultative and deliberative body, not an executive body. It determines 
what pobcy ought to be pursued, and advises as to action to be taken or 
orders to be given, but beyond this it has no power of determination. If action 
is to be taken O{ orders are to be given in accordance with its advice, this must 
be done by the Governor in Council. The primary function of each Minister 20 
is, in like manner, that of an adviser merely, and a Minister has no executive 
power except in so far as it is conferred upon him by the Legislature or 
delegated by the Governor in Council. It is abundantly plain to my mind 
that no power belonged to the Ministers of the Crown, either individually or 
collectively, to take action on their own responsibility for the purpose of 
diverting the land fr0m the purpose for which it was being used, and that their 
action in this respect was .illegal, in the sense that it was an unauthorised 
interference with the purposes to which the land had been appropriated by 
the properly constituted authorities. Mr. Blacket admitted that there is 
no Executive minute showing that the Governor in Council has authorised 30 
or approved of the acts complained of ; but both he and Mr. Browne urged 
that, inasmuch as the Governor had not dismissed his Ministers, he must 
be taken to have assented to what was done, and that the acts must therefore 
be looked upon as acts of the Governor in Council. The proposition is a 
startling one, and I cannot assent to it. The Governor takes no part in the 
deliberations of the Cabinet, and if he had given Executive authority to its 
determination this would have been evidenced by some Executive minute or 
other record. 

The inference which I draw from the absence of any such minute is that 
what has been done was done without the authority of the Governor in 40 
Council. 

Mr. Knox, as I have already said, was not inclined to take any further 
burden on his shoulders than the necessities of his case demand, and he 
contented himself with arguing that the Ministerial interference proved was 
unauthorised and therefore unlawful. VVe might perhaps content ourselves 
with taking up the same attitude, but I do not think that we should do so, 
and I am prepared to go further. In my opinion the specific purpose for 
which the land in question was set apart-that of a residence for the Governor 
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-is an Imperial purpose and not a matter of pure]y local concern, and I RECORD. 
think therefore that the land cannot properly be diverted from that purpose No. 11. 
to some other without the consent of the Imperial Government. As I have '!lea~o~s of 
already pointed out, the land has never been divested from the Crown, and th: s~p~;:ie 
having been set apart for a specific public pnrpose prior to thr conferring ~i:t~~= 
of a constitution on New South ,Vales, it was not waste land of the Crown dated 2oth 

within the meaning of section 2 of the Imperial Act 18 and 19 Vic., c. 54, :~:~t· }~1
~· 

or section 43 of the Constitution Act, 17 Vic., No. 41; and therefore the power -rontinuul. 
of dealing with it did not pass to the Legislature under the provisions of 

10 those sections which vested the control of waste lands of the Crown in the 
Legislature (see A.G. v. Eager, 3 S.C.R. 234). Sreing, moreover, that the 
purpose for which it was set apart was not a purely local purpose, such, for 
instance, as that of a post office, a public school, or a lock-up, but was, in 
my opinion, an Imperial purpose analogou to the case of lands set apart 
for naval or military purposes, I do not think that the Legislature acquired 
power to doo.l with it under the general powers conferred upon Parliament 
by the authority given by section 1 of the Constitution Act to make laws 
for the peace, welfare, and good government of New South vVales. The land 
W3.S set apart for a specific public purpose of an Imperial, and not a merely 

20 purely local character, and in my opinion power to deal with it was never 
vested either in the local Government or the local Legislature, but remained 
vested in the Crown as represented by the Imperial Government. The con
ception of the Imperial Government, and of the Governments of the various 
dominions and dependencies within the Empire, as distinct entities capable of 
acquiring and asS'erting rights against one another, is familiar enough to 
lawyers of the present generation accustomed to see questions between the 
Governments of different States or dependencies within the Empire Jitigated in 
courts of justice. 

The land cannot therefore, be diverted to other uses without the assent 
30 of the Imperial Government, and the proper person to assent to any such 

diversion is in my opinion the Governor of this State, acting, not on the advice 
of his Ministers, but under instructions from Imperial Government. It 
may very well be that if, in point of fact, it were found that action had been 
taken in the matter by the Governor in Council, it would be the duty of the 
Court to assume that in so acting the Governor was acting in accordance 
with instructions from the Imperial Government, but that is a question 
which we need not at present consider. 

Another argument put forward by Mr. Blacket was that even assuming 
that the land could not be diverted from its use as a residence for the Governor 

40 of New South ,vales without the assent of the Imperial Government, this 
assent had in fact been given in the year 1900 after the establishment of the 
Commonwealth, when the residence of the State Governor was, with the 
assent of the Imperial Government, removed elsewhere in order that the 
Governor-General might be housed in the old residence. He urged that as 
the obligation to provide a residence for the Governor of New South "\Vales 
had been satisfactorily discharged and as the Government of New South 
·wales was under no obligation to provide a residence for the Governor
General, it was at liberty without consulting the Imperial Government to 
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RECORD. appropriate the site of the old residence to any other public purpose it might 
No. u. see fit. On the assumption, however, that the Imperial Government is 

~j:dsg;i; entitled to be consulted before any diversion is effected, I do not think that the 
of the inference of waiver of this right, which Mr. Blacket seeks to draw, is main
~~:::; New tainahle. The papers before us show that the assent to the removal elsewhere 
South We.lea, of the State Governor's resjdcnce was not an unconditional assent, but was 
t;a.~,2fJf3, given merely in orrler that the old residence might be availed of for the use 
Street,. J. of the Governor-General. 
-,',Ontmued. The acts complained of being then in my opinion unlawful, in the sense 

that they are unauthorised, the remaining question for consideration is 10 
whether the ptesent proceedings are maintainable in respect of them. It 
is conceded that the provisions of the Act No. 27 of 1912 relating to claims 
against the Government aee applicable only to proceedings brought or 
sought to be brought by subjects of the Crown, and if the unauthorised 
diversion of the land were a matter which concerned the King only, and in 
which the public had no concern, I should be disposed to think that the 
present suit would not be maintainable. Having regard to the fact that the 
specific public purpose to which the land was appropriated was that of a resi
dence for the King's representative in New South "ralcs, I have felt some doubt 
whether an unauthorised diversion of the land from that purpose to another 20 
public purpose could be said to amount to such an interference with a public 
right as to justify members of the public in apprnachmg the Court for 
reJief through the Attorney-General, as the protector of the rights of the 
public, and as the only available mouthpiece of the public in such a case ; 
but upon the whole I have come to the conclusion that the m!1tter is one 
that concerns the public and does not merely concern the right of the Cro-wn, 
and that there has been such an i nterfe1·ence with a public right as to justify 
these proceedings. The evidence to which I have previously referred shows 
that the land forms part of a larger area, tl~e whole of which was set apart in 
the year 1829 for public purposes. In my opinion this was sufficient to create 30 
a public interest and a public right in the lands so set apart. The right so 
created would not entitle the public to dictate in respect of the specific 
public purposes to which the land might from time to time be put, nor to 
interfere in respect of a diversion from one public purpose to another by 
the proper authority in that behalf, but in my opinion it would be sufficient 
to entitle the public to interfere if the land had been unlawfully diverted 
to priv9.te uses; and if the 1·ight and the interest created are sufficient 
to justify proceedings by the public in respect of an unauthorised interference 
of one kind, I think that they are suffieient to justify proceedings in respect 
of an unauthorised interference of another kind. Though the public cannot 40 
control the particular public purpose to which the lands may be put, I think 
that they have sufficient right and are sufficiently concerned to justify 
them in asking for the Court's interference in respect of an unauthorised 
diversion from one public purpose to another. The Ministerial action in the 
matter is no doubt capable of ratification, and it may be that it will be ratified. 
We are not concerned with that. All that we are concerned with is whether 
the acts complained of are unauthorised, and, if so, whether the public are 
suffi.cjently concerned to ask for the Court's interference, and for the reasons 
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which I have given I think that both these questions must be answered in the RECORD 

affirmative. No. ll. 

It was urged that the Court could only regard the sujt as one brought !!a~~~rg;! of 
to protect some legal right of the Relators and others, and that there had the Supreme 

been no infringement of any legal right either of the R elators or of any other ~~::t s~uth 

citizen. The interest, however, which the public have in maintaining the Wales, 

d . . b d "d f l · · t th bl" dated 20th procee mgs 1s ase , not upon ev1 ence o any actua InJ ury o e pu JC March, l9l3, 
or to any member of the public--this is unnecessary,--but i.lpon an un- Street ,. J. 
authorised interference with public rights in a matter in which the public -rontinued. 

JO have an interest recognised by the law,-and which affects the public genera.Uy. 
It is not necessary where an illegal act of a public nature is complained of 
to adduce evidence of actual injury to the public, and in such cases the 
Attorney-General is allowed to intervene " for the purpose of asserti.ng, on 
behalf of the public generally, that public jnterest and that public right 
which probably no individual could be found willing to effectually assert, 
even if the interest were such as to allow jt" (see A.G. v. Compton, 1 Y. 
and C., 417, at p. 427). In such cases the Attorney-General sues not as the 
representative of the Sovereign in respect of a violation of the rights of the 
Crown, but as the proper public officer to represent the public, and the 

20 circumstance that in the present case the suit is to external appearance a 
suit by the Crown against the Crown presents no difficulty to my mind. 

In so far as an injunction is asked for, it was contended that this Court 
has no power to grant an injunction in a proceeding of this character. The 
first ground upon which this contention ,vas based was that the Legislature 
had stated in section 9 of the Act four specific kinds of relief which might be 
obtained, and that a litigant was not entitled to any other relief than that 
particularly specified in the section. I am clearly of opinion that this con
tention is untenable. The section states in plain terms that every species of 
relief is to be obtainable, and I do not think the circumstances that some of the 

30 remedies available under the Act are particularly mentione<l has the effect 
of curtailing the general provision that all kinds of relief may be obtained. 
The other ground relied upon was the decision of this Court in Evans v. 
·O'Connor (12 N.S.W., R, 81), that an injunction cannot be granted against a 
nominal Defendant. With great respect, I do not think that this is a sound 
decision, or that it is one whi~h we should follow. The difficulties which 
were suggested in that case as lying in the way of enforcing obedience to 
an injunction are no greater than the difficulties which lie in the way of enforc
ing an order for specific performance; and yet the Legislature has expressly 
mentioned .:;pecific performance as a form of relief which is obtainable. 

40 Since Evans v. O'Connor was decided it has been held in Morrissey v. Young 
(15 N.S.W., R., Eq., 157) that a nominal Defendant can be ordered to give 
discovery, and I can see no reason why an injunction should be put on a 
different footing from an order for discovery or for specific performance, or an 
order for restitution of rights. It was said that a difficulty is created by the 
circumstance that the persons to be enjoined must be named. in an order 
for an injunction, and that the nominal Defendant, the only party to the 
action, is expressly protected from individual liability either in person or 
property. It is, however, a matter of common knowledge that- in this 



56 

RECORD. branch of the Court's jurisdiction, at all events- an order for an injunction is 
No. 11. not limited in its operation, and its efficacy to persons who are before the 

!:j:';;g~ of Court as parties, but in a pr<?per case extends to others as well ; and having 
the Supreme regard to the purposes for which the Act was passed, I can see no reason why 
~~~: ~!e:w an order should not be made in a proper case restraining, not merely the 
dated 2oth ' nominal Defendant, but also other servants of the Crown, from committing 
March, 1913, th . · d 1 f l t Street, J. unau onse or un aw u ac s. 
-conlimied. For the foregoing reasons I am of opinion that the Plaintiffs have made 

No. 12. 
Decree of 
the Supreme 
Court of New 
South Wales, 
dated 20th 
March, 1913. 

out a case entitling them to relief, and I concur in the order proposed by the 
Chief Jmtice. 10 

CECIL H. COHEN, 

Associate. 

No. 12. 

Decree of the Supreme Court of New South Wales. 

Thursday, the 20th March, 1913. 

Upon motion for injunction, made this day to this Court, in the presence 
of counsel for the above-named parties, it was by consent ordered that the 
said motion be turned into a motion for d~cree, and this suit coming on to be 
heard accordingly upon motion for decree before the Hon. Sir William Portus 
Cullen, K.C.M.G., Chief Justice; the Hon. Archibald Henry Simpson, Chief ~o 
Judge in Equity; and the Hon. Philip Whistler Street, Judge in Equity; 
upon the 24th, 25th and 26th February last: Whereupon, and upon reading 
the information filed herein, the said notice of motion, the two several 
affidavits of Sir William McMillan, K.C.M.G., sworn respectively the 3rd and 
4th February last, together with the annexures to the said first-mentioned 
affidavit marked "A," "B," "C," "D," "E," and "F" respectively, the 
affidavit of Thomas Henley, sworn the said 3rd February last, together with 
the annexures thereto, marked " A," " B," " C," and " D " respectively, 
and the exhibits thereto marked" E," "F," "G" respectively, the affidavit 
of Charles Trimby Burfitt, sworn the 4th February last, and the affidavit 30 
of Henry Archdall Langley, sworn the 3rd day February last, together with 
the annexure thereto marked "A," and all filed herein on behalf of the In
formant : And upon reading the exhibits marked " A," " B," " C," " D," 
"E," "F," "G," "H," and "J," put in evidence on behalf of the 
Informant : And upon reading the affidavit of the above-named 
nominal Defendant, sworn the 6th February last, together with the 
annexures thereto, marked "A," "B," "C," "D," "E," and "F," filed 
herein: And upon reading the exhibits marked "l," "2," and "3," put 
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in evidence on behalf of the said nominal Defendant: Whereupon and RECORD. 

upon hearing what was alleged by Mr. Knox, K .C., Mr. Bethune, and Mr. No. 12. 

Wilson of counsel on behalf of the informant, and by Mr. Blacket, K.C., r:;~::i~fthe 

and Mr. Browne of counsel on behalf of Defendant, it was ordered that Court ofNew 

this suit do stand for judgment : And this suit standing for judgment this day, ~~~ 2'ci'ttes. 

in the presence of the said counsel for the Informant and the Defendant, this March, 1913 

Court doth declare that the House and grounds in the said information referred -continued. 

to are vested in His Majesty the King, dedicated to the public purpose of a 
residence for His Majesty's representative in New South Wales: And that 

10 the action or concurrence of His Majesty's Imperial Government is necessary 
to divert the same from such purpose : · And this Court doth order that the 
Defendant as nominal Defendant for and on behaif of the Government of 
New South Wales, and the officers and servants of the said Government, be 
restrained by the order and injunction of this Court from any unauthorised 
interference with that purpose : And this Court doth further order that it 
be referred to the Master in Equity to tax and certify the costs of the In
formant herein : And that the said costs when so taxed and certified as 
aforesaid be paid by the said nominal Defendant to the Informant, or to :Mr. 
William Cope, his solicitor, within 14 days after service upon the said Defen-

20 dant, or upon the Crown Solicitor of an office copy of such certificate of 
taxation. 

H. P. OwEN (L.s.), 
Master in Equity. 

No. 13. 

Exhibits put in at the Hearing of the Suit. 

Informant's Exhibit A. 

Copy Plan of Surveyor Meehan. 

( Copy sent herewith.) 

Informant's Exhibit B. 

30 Copy Proclamation by Governor Bligh of 23rd July 1807. 

(Appearing in paragraph 8 of Affidavit of J. L. Williams at p. 25). 

No. 13. 
Exhibits 
put in at the 
Hearing of 
the Suit. 

Informant's 
Exhibit A. 
Copy Plan 
of Surveyor 
Meehan. 

Informant's 
Exhibit B. 
Copy Pro
clamation by 
Governor 
Bligh, dated 
23rd July, 
1807. 
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RECORD. Informant's Exhibit C. 
No. 13. 

Informant's 
Exhibit c. Copy Proclamation by Governor Macquarie of 6th July, 1816. Copy 
Proclama-
tion by 
Governor (Appearing in paragraph 10 of Affidavit of J. L. Williams at p. 25). 
Macquarie of 
6th July, 
1816. 

Informant's Informant's Exhibit C. Exhibit C. 
Copy Pro-
clamation of 
17th October, Copy Proclamation of l 7th October 1812 published in the Sydney Gazette. 
l 12. 

Sydney, l 7th October, 1812. 

The whole of the Government domain at Sydney extending from Sydney 
Cove to Woolloomooloo Bay being now completely enclosed by stone walls 
and palings, except that part of it which is at present under lease to l\lr. 
Palmer and Mr. Riley where their windmills and Bakery are erected NOTICE is 10 
hereby given that no Cattle of any description whatever, are, after the present 
date, to be permitted to graze or feed on the said domain, those belonging 
to Government only excepted, and any Horses, Cows, Sheep, Asses, Pigs or 
Goats, which may after this notification, be found trespassing thereon will 
be taken up and impounded for damages. The public are further to take Notice 
that for the future no stones are to be quarried, or Loam dug within the said 
Domain for other than Government purposes unless by special Permission 
obtained from His Excellency the Governor and none of the Wood or shrubs 
growing within the said Domain are on any account whatever to be cut down, 
or otherwise destroyed on Pain of Prosecution for Felony, and no boats 20 
except those belonging to the Government are to land in Farm Cove or any 
other part of the Shore bounding the Domain except at Bennelongs Point on 
Pain of being fodeited and the persons who shall have so brought them there 
severely punished for trespassing on the Government Domain after being 
thus cautioned by Public Notice. 

By Command of His Excellency the Governor, 

(Sgd.) J. T. CAMPBELL, 

Secretary. 
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Infol'mant's Exhibit D. 

Copy Despatch from Sil' Thomas Bl'isbane to Lord Bathul'st. 

My Lol'd, 

Govel'nment House, 

New South vVales. 

25 May, 1825. 

I have for some time had it in contemplation to address your Lordship 
upon the very important subject of the Government Domain, as it is called 
in Sydney, and the want of a suitable Government House and Public Offices, 

10 and I have now the Honour to lay my views before your Lordship. 
It will be perceived by referring to Captain King's Chart of Port Jackson 

that one half of Sydney Cove in which Sydney Harbour is situated, has been 
reserved by Government, and at present is of no further use than affording 
a pleasing prospect to the eye; while the remaining half is crowded with the 
stores and houses of the merchants to an inconvenient degree from the want 
of sufficient space for shipping and other commercial purposes. I am of 
opinion that it would be highly desirable to sell, or let on Building Leases, 
the whole of the watel' side of the Domain, as far as Fort Macquarie, and so 
many feet back as may be sufficient for the erection of stores and warehouses, so 

20 as to admit of a street, fronting the present Government House, which is in a 
most dilapidated state, and unfit for the residence of the Govel'nor in con
sequence. This arrangement may be done without any substantial loss 
to the Domain, as the land thus disposed of, is applied to no valuable purpose 
at present. 

The revenue arising from this manner of disposing of part of the Domain, 
will I apprehend afford ample Funds for the erection of a suitable residence 
for the Governor in Sydney and the present Government House, which is 
very unfit for such a purpose may with great convenience be converted into 
Public Offices which are very much wanted and cannot be procured, but at 

30 a very considerable expense. I would further beg to suggest that the 
Gothic Building on the pleasantest site of the Domain which was intended 
for Government stables is utterly useless at present, from the great dispro
portion to the establishment of the Government may be easily and 
advantageously improved into a Government Residence. 

In submitting this measure to your Lordship, I feel an assurance that 
it will be attended with great gain to the Public in Commerce as well as 
Revenue, and a great saving of expense to the Government. 

I have the honor to be 

&c. &c. 

(Signed) THos. BRISBANE. 

RECORD. 

No. 13. 
Informant's 
Exhibit D. 
Copy Des
patch from Sir 
Thomas 
Brisbane to 
Lord 
Bathurst, 
dated 25th 
May, 1825. 
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Copy 
Despatch 
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Copy 
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Governor 
Darling, 
dated 19th 
Feb., 1828. 
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Informant's Exhibit E. 

Copy Despatch Lord Bathurst to Governor Darling. 

Downing Street, 
30th June, 1825. 

Sir, 
The dilapidated state of the Government House at Sydney having been 

brought under my consideration, and as I deem it very essential to the 
Public Service that His Majesty's representative in that distant quarter of the 
vVorld should be accommodated with a convenient and suitable residence, 
I have to authorise the construction of a new Government House, should you 10 

find on your anival in the Colony that the old building is not in a habitable 
state and that it does not admit of being repaired-or you will consider 
yourself at liberty to convert into a permanent Residence for the Governor, 
the Gothic Building erected by General Macquarie for stables if the latter 
measure should be found practicable and more economical. Although I am 
induced under the circumstances of the case to waive the Regulation which 
requ.ires that an estimate and plan should be fo·st submitted for the consider
ation of His Majesty's Government before any new work of that description 
is undertaken, I have to direct that you take the earliest opportunity of 
sending home an estimate of the expense of the Building which it may be 20 

intended to erect and I need not point out to you the necessity of your 
limiting the expenditure on this account within the narrowest possible limits, 
that may be consistent with your suitable accommoda~ion. 

Lt. Genl. Darling. 

I am Sir, 
Your most obedient humble Servant, 

(Signed) BATHURST. 

Informant's Exhibit F. 

Copy Despatch Lord Bathurst to Governor Darling. 
No. ll. Downing Street, 

19th Februa1y 1828. 
Sir, 

vVith reference to my despatch of the 30th of June last by which you were 
atithorised to undertake the construction of a new Government Residence, 
should you find upon your arrival in the Colony that the present building 
was unfit for your accommodation, I do myself the honor of carnng your 
attention to the enclose<l copy of a despatch which I have ju~t received frcm 
Sir Thomas Brisbane dated the 25th of M'1y 1825, as the views entertained 
by him upon this subject appear to me to be judicious. 

I have the honor to be, 
Sir, 

Your most obedient humble servant, 

Lt. Genl. Darling, 
&c. &c. 

(Signed) BATHURST. 

30 

40 
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foform:mt's Exhibit F. 

Copy ProcJamation by Governor Darling of 8th June 1829. 

(Printed as annexure C to Affidavit of J. L. vVilliams at p. 31.) 

Copy Proclamation by Governor Bourke of 9th September 1831. 

(Printed as annexure D to Affidavit of J. L. Williams at p. 31.) 

RECORD 

No. 13. 
Informant's 
Exhibit F., 
Copy 
Proclamation 
by Governor 
Darling, 
dated 8th 
June, 1829. 

Copy 
Proclama
tion by 
Governor 
Bourke, 

Copy Parliamentary Paper ordered to be printed lOth August, 1847, con- i:~i!~~r, 
taining a series of Documents appearing as Exhibit E to the Affidavit 1831. 

of Thomas Henley. ~~il1amen-

10 

1847. 

New South Wales. 
Government House, Sydney, and Grose Farm, Parra.matta. 

Laid upon the CounciJ Table, and Ordered, by the Council, to be Prmted, 
lOth August, 1847. 

Return to Address; 1\1:r. Cowper, dated 20th JuJy, 1847, for:-
" Copies of any Correspondence which has taken place between the 
" Secretaries of State for the Colonies and the Governor of this Colony, 
" during the respective administrations of Sir Richard Bourke, Sir 
"George Gipps, and Sir Charles Fitz Roy, respecting the erection of the 
"New Government House, Sydney, and the appropriation, for the per-

20 " sonal use of the Governor for the time being, of the Parramatta 
" Domain or Grose Farm." 

Schedule. 

!.--Extract of a Despatch from Lord Viscount Goderich to Major 
General Bourke, dated 29th September, 1831 

2.--::\fajor General Sir R. Bourke to Lord Viscount Goderich, 2nd 
November, 1832 

3.-The Earl of Aberdeen to :Major General Sic R. Bourke, 25th 
March, 1835, with enclosure 

30 4.--Sir R. Bourke to Lord Glenelg, dated 3rd November, 1836 
5.--Lord Glenelg to Sir R. Bourke, dated 3rd October, 1837, with two 

enclosures 
6.-Sir George Gipps to Lord Stanlry, dated 9th July, 1844 .. 
7.-Sir George Gipps to Lord Stanley, dated 15th June, 1845 
8.-Lord Stanley to Sir George Gipps, dated 9th November, 1845 .. 
9.-Sir George Gipps to Lord Stanley, dated 2lst January, 1846 .. 

10.-The Right Honourable W. E. Gladstone to Sir Charles A. Fitz 
Roy, dated 14th June, 1846 .. 

0 E 

tary Paper, 
printed 
August lOth, 
1847. 
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(1) 

Extract of so much of a Despatch, No. 27, of 29th September, 1831, addressed 
by Lord Viscount Goderich to Major-General Bourke, K.C.B., as !elates 
to the Government House. 

" Having thus stat~d to you the principles on which Her Majesty's 
"Government have determined that reductions of establishment are to be 
" carried into effect, I will proceed to notice, in their order, the various 
"recommendations of the Commissioners as contained in the Report and 
" in the· Appendix. 

"lst.-The first subject to which they have adverted is the advantage 
" of adhering to the principle of remunerating every individual employed in 10 
"the pub1ic service by a fixed payment of money, to the exclusion of houses 
" and everv other emolument whatever. 

"In this recommendation I entirely concur, and it has, I am happy 
"to find, been already recognised in the instructions sent to General Darling. 
"On this I have, therefore, onlv to observe that the Governor of New South 
" Wales has at present two places of residence allowed to him. This appears 
"to me to be unnecessary, and you will therefore give your consideration 
"to the best means of disposing of the house h1therto kept up at Parra
" matta. 

" As I am, however, informed that the Government House at Sydney 20 

" is in a very had state of repair, and that it is in a situation in which it 
"occasions great inconvenience to the town, while it may be sold to great 
'' advantage, you will consider yourself at liberty to retain the house at 
"Parramatta until you shall have been able to ascertain whether I have 
" been coaectly informed; and if this should tur11 out to be the case, until 
" you can submit for my consideration what you may conceive to be the 
" most convenient and economical plan for providing the Governor with 
" one sui.table residence." 

(2) 

Copy of Despatch from Sir Richard Bourke to Lord Viscount Goderich. 30 

(No. 113.) Government House, Sydney, 

2nd November, 1832. 
My Lord, 

Many circumstances, public and private, which I . will not take 
up your Lordship's time in enumerating, have prevented until now the fulfil
ment of your Lordship's desire to transmit a Report upon the state of the 
Government House in Sydney. I now proceed to obey those commands by 
reporting on the condition of the building as it now stands, upon the expe
diency of erecting a new house on a difierent site, and of giving up to !he 
public, for the purposes of quays, and wharfs, and storehouses, a portion 40 
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af the ground on the eastern side of Sydney Cove, now enclosed within the RECORD. 

Government Gardens. No. 13. 

In the first place I have to observe that the present Government Ho1;1se ~:bifF~:s 
in Sydney is a collection of rooms built at different times by successive Cop~ 

G d . . l l · · t d ParliamenTOVernors, an 1s, in consequence, not on y extreme y 1nconven1en an tary Paper, 

unsightly, but in such a bad state of repair as to demand the immediate printed lOth 

expenditure of a large sum of money to render it habitable and decent. ts~\ust, 
The roof and flooring arc in many parts decayed ; and the bad smells which -continued. 

prevail in the principal sitting room are not only unpleasant, hut unwhole-
10 some. So bad, indeed, was the condition of this house considered to he upon 

the close of Sir Thomas Brisbane's Government, that Lord nathur t autho
rised General Darling to commence building a new one immediately on his 
arrival here in 1826. This permission, as your Lordship is aware, was not 
acted upon; and since that period nothing has been done for the improve
ment, and but little towards the repair of the old house, and it has now 
reached that state of deterioration in which it would be a waste of money 
to expend any large sum for its preservation. 

Having then ascertained the inexpediency of attempting to make the 
present Government Honse a suitable habitation fo1· a Governor, who is 

26 to have but one official residence, I considered in what wav a new house 
might be built with least expense to the public. I directed the Surveyor 
General, on returning from his expedition to the north-west, to consider 
and report upon the subject ; and, after several conferences, and frequent 
examinations of the ground, he has prepared the accompanying Report, 
in the main points of "~hich I entirely concur. I approve of the site he has 
chosen for the new house, and of the surrender of the ground required for 
the new quay and buildings. Perhaps that part of his plan which contem
plates the improvement of the town by the sacrifice of such good houses as 
those of the Chief Justice and Colonial Secretary may be for the present 

30 abandoned. 
The sum which the Surveyor General calculates the sale of the water

side allotments in the Government Gardens would produce is not taken too 
high at £15,400, if the allotments be sold at such jntervals of time as the 
appa1·ent demand for such situations shall seem to require. For this sum 
it is presumed the construction of a moderate house, and the enclosure, 
by a brick wall, of the garden and grounds (an indispensable protection to 
a residence situated almost in the heart of such a town as Sydney), may be 
accomplished. Rooms in the present stables (which, your Lordship may be 
aware, were built by Governor Macquarie on a handsome scale) will accom-

!O modate several servants, and the principal building, though it must neces
sarily contain some large roo~s for company, need not have many sleeping 
apartments. I could have wished to have transmitted a plan and estimate 
of such a building as appeared to me suitable; but I am obliged to confess 
that there is no person here in whose professional experience as ah architect 
I can place any reliance with reference to a work of the kind. I have, there
fore, stated the number of rooms of which I think the house should consist 
and transmit a drawing of the stables near which it is proposed to place th; 
new house, in order that the professional person in London, from whom I 

0 E 1 
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would propose to obtain a plan and elevation, may judge of the style of build
ing which will harmonise with that of ~he stables, and with the scenery of 
the site upon which the house is to be situated. 

If your Lordship shall approve of a new house being built in the manner 
now proposed, I have to request that you will instruct the Agent to procure, 
without delay, from some eminent architect in London, plans and elevations 
of the principal building and entrance lodges, with specifications, working 
plans, and drawings, and an estimate of the expense of each building, at 
London prices. The probable cost of the building at Sydney may after
wards be worked out by means of a Schedule of Sydney prices, which I 10 
transmit herewith; I forward also an estimate of the expense of the enclosing 
wall. Your Lordship may thus form an opinion of the whole expense of the 
Governor's residence upon the proposal plan. The Council are fully aware 
of the propriety of providing a suitable one, and will, I have no doubt, readily 
vote such a sum as shall appear nece~sary for its completion on a moderate 
scale. Notwithstanding the extravagant estimate of the enclosing wall, I 
should hope the whole might be completed for the sum at which the water
side allotments are valued, namely, about £15,400. 

Your Lordship should be informed that, exclusive of a sma11 kitchen 
garden, the land, about forty-seven acres, to be enclosed as the Government 20 

grounds, contains nothing that can be turned to any profitable use, being 
almost wholly rock and scrubby unde1·wood; it scarcely affords the main
tenance of three cows. It will, therefore, be jndispensable to allot G"t'ose 
Farm, containing two hundred acrf's, for the use of the Governor. This 
farm is just without Sydney; the soil of but moderate fertility, and badly 
watered ; the whole farm will do little more than keep the number of rows 
required fol' the house, and provide hay for horses. The expense of labour 
and implements for the management of this farm should be borne by the 
Governor; that of supporting the few farm buildings now upon it should 
be charged to the public. 30 

I have made this proposal under the supposition that your Lordship 
mav not choo~ to depart from an intention lately expressed, of depriving 
the. Governor of the country house at Panamatta. Were your Lordship 
fully acquainted with the endless labour and detail, and the personal impor
tunity attending the administration of this Government, and with the expense 
consequent upon a constant residence in Sydney, I am convinced you would 
not hesitate to allow the Governor the partial rest from fatigue, and needful 
economy of money, which an occasional retirement to the country affords 
him. I believe I am correct in stating that neither the Council nor the 
public seem to call for the surrender of the Parramatta house. 40 

I hBve, &c., 

(Signed) R1cHn. BouRKE. 

The Right Honourable Lord Gode1·ich, 
&c., &c., &c. 
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No. 32-536. [Enclosure referred to.] 

(Copy.) 

RECORD. 

No. 13. 
Informant's 
Exhibit F., 
Copy 

Report on the accompanying plan of the site proposed for a New Government Par liamentary 

House at Sydney, shewing also a division of part of the eastern shore !~:~ 
of the Cove into allotments for sale 1oth August, 

• 1847 

1. The site proposed is a spot immediately adjacent to the stables, 
which, consisting of a mass of modern gothic building, may be so grouped 
with a Government House in the same style of architecture as to contribute 
much to the geneml appearance of the whole. In the accompanying "View 

10 of the stables this site is shewn on the right of that building. 
2. It is proposed to cut off from the Government Domain the site of 

the present house, and to lay off the lower ground on the shore of the harbour 
into water-side allotments for wharfs a,nd war~houses, for which the sites 
required by the merchants are very scarce in Sydney, and the water being 
deeper close in shore there than at any other part, the value of this to the 
merchants is obvious; and whereas the harbour would be thus unquestion
ably much improved, for the purposes of trade and commerce, the proceeds 
of the sale would be more than sufficient for the accomplishment of He 
other contemplated improvements of this part of Sydney. 

20 3. The several streets immediately adjoining the present Government 
House, are opposed to each other at acute angles, in a most inconvenient 
and unsightly manner; it will be seen by the accompanying plan that by 
the removal of the present house, and the several buildings occupied by the 
Chief Justice and Colonial Secretary (Nos. 1, 2, and 3), and opening a semi
circular space, there woul<l be no obstruction between each of these streets 
and the new Government House, but that on the contrary, these streets 
would then form radii, diverging from the new gate towards the different 
parts of the town. 

4. The prolongation of the line of buildings in Macquarie-street, gives 
30 the line of an extensive quay precisely in the direction of the shelving rock 

on which the quay may be made without much building, and an easy 
and nearly direct access to this quay may be made from Pitt-street, 

• which affords the least inclined approach to the water from the interior 
streets. This it is proposed to accomplish by a slight modification of Tank
street, and the western side thereof being Crown land, it will probably be 
possible to compensate Mr. Phillips, whose property on the opposite side 
would be interfered with, by an adequate portion of ground. It will be 
seen by the map that thus Pitt-street would at once be connected with Tank
street and O'Connell-street, and would become in fact an equally important 

40 and much better communication with the eastern side of the cove, than 
George-street now forms with the western, the access to the water being 
left open and public along the whole length of the quay. 

5. The division of the lumber yard into building allotments, affords the 
means of opening Bridge-street into an elegant and commodious line of com
munication between these two important streets, by the introduction of an 

E2 
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uniform plan of building with a Colonnade, and as l\'Ir. Manning is disposed 
to adopt a similar plan in building on the opposite side of that street, even 
by the sacrifice of part of what he has done, I consider it practicable, as it 
would also much improve the access to Government House from George
street, to raise the lower part of Ilridge-street to a level, sufficiently high to 
admit of the formation of a Colonnade uninterrupted by breaks, which from 
the lowness of the present surface of the bridge would be otherwise unavoid
able. 

6. The communication from l\1acquarie-street by the semicircular sweep, 
past the gate of Government House uninterruptedly round towards the quay 10 
and Bridge-street, would complete these alterations, which are proposed in 
connection with the other arrangements, chiefly with the view to rectify in 
some measure a very ill-laid-out part of the town. 

(Signed) T. L. MITCHELL, 

Surveyor General's Office, 
llth September, 1832. 

Surveyor Genera]. 

Estimated value of the building allotments m the accompanying plan, if 
sold at once. 

Georgc-street-4 plots, 22 feet front, by a depth of 60 feet (at £220) £880 20 
Bridge-street-11 plots, 22 feet front, by average depth of 90 feet 

(at £176) £1,936 
3 plots, 25 feet front, by average depth of 100 feet 

(at £200) £600 

£3,416 

New-street fronting Domain, and back frontage to street by waterside for 
warehouses. 

20 plots, 50 feet by depth 150 feet (£500) . . · . . . . £10,000 
18 plots, with back foot entrance to path by waterside, 50 feet by 

120 feet {£300) £5,400 30 

£15,400 

The above is the lowe. t estimate laid out, and I am of opinion that if all the 
plots laid out in George and Bridge-streets were sold by auction now, they 
would average half as much more. 

(Signed) T. L. M. 

• 
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(3) 

Copy of Despatch from the Earl of Aberdeen to Sir Richard Bourke. 

(No. 33.) 

Sir, 

Downing-street, 

25th March, 1835. 

I have the honour to acknowledge the receipt of your Despatch, 
No. 118, of.the 2nd of November, 1832, reporting upon the state of the present 
Government House at Sydney, and submitting the propriety of erecting there 

10 another residence for the Governor. No time was lost by my predecessor 
in directing the Colonial Agent, according to your suggestion, to obtain, 
from an eminent Ai·chitcct in London, plans and estimates for a suitable 
building; these appear to have been sent to the Colony some time since, 
but, in consequence of the Colonial Agent having omitted to report that 
circumstance to this department at the time, the necessary reference of the 
subject to the Treasury was not made until November last, and a considerable 
delay has thereby been occasioned in answering your communication. 

His Majesty's Government would have been very reluctant (notwith
standing the authority which appears to have been given to your predecessor, 

20 so far back as the year 1826) to sanction the erection, at the present moment, 
of a new house for the accommodation of the Governor, had the old house 
been in a tolerably habitable state. The very decided opinion, however, 
which you have expressed as to the impolicy of expending any large sum 
in the repair of the present building, coupled with the expectation held 
out by you that sufficient funds can be raised by selling a portion of the 
Government Domain to meet the expense of a new house, has induced 
His Majesty's Government to consent to the measure, as you will perceive 
by the enclosed copy of a letter from the Treasury. You are, accordingly, 
at liberty to dispose of the land in question, and to apply the proceeds 

30 to this service, but you must distinctly understand, that the total expense 
of building the house, and of fencing in the portion of the Domain immedi
ately adjoining it, is not, under any circumstances, to exceed the sum of 
£12,000 in the whole. 

There will be no objection to allow the Governor of New South Wales 
to retain, for his own use, the land called " Grose Farm," but all the expenses 
attending its management, as well as of keeping in repair the various buildings 
attached to it, must be defrayed out of his own funds. 

As soon as the House at Sydney is fit for your reception, that at Parra
matta which you now occupy must be given up, and I have to request that 

40 you will inform me in what way you consider that it can be disposed ot 
most advantageously to the public. 

Your Despatch does not afford sufficient information to enable me to 
judge how far it may be advisable to adopt the suggestions of the Surveyor 
General for improving the streets adjacent to the Government House; 

0 E8 
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but I agree with you in thinking that that part of his plan which involves 
the sacrifice of the good houses occupied by the Colonial Secretary and the 
Chief .Justice, should, for the present, be abandoned. 

Major-General Sir Richard Bourke, 
&c., &c., &c. 

I am, &c., 
(Signed) ABERDEEN. 

(Enclosure to the foregoing.) 

(Copy.) Treasury Chambers, 
80th January, 1885. 10 

Sir, 
Having laid before the Lords Commissioners of H.M. Treasury your 

l~tter, dated 26th November last, enclosing copy of a Despatch from Major
General Bourke, submitting a plan for the erection of a new residence for the 
Governor, at Sy:Iney, in lieu of the one now existing, I have it in command 
to request yon will acqu_aint the Secretary of State, that adverting to the 
authority given in the year 1826 for rebuilding the Government House at 
Sydney, and to the more recent transmission, with the sanction of the 
Secretary of State, of plans and specifications for the new building, and 
likewise to the very dilapidated state in which the present house is reported 20 
to be, my Lords cannot withhold their assent to the proposed arrangement 
for the erection of a new residence for the Governor. 

My Lords are also of opinion that the land revenue derived from the sale 
of that porti0n of the Government Demesne it is intended to dispose of 
may Very properly be appropriated to defray the expense of this work ; 
and as they apprehend that the value of the land in question will not have 
deteriorated since General Bourke's estimate was formed, they trust that 
the proceeds upon which he has calculated will be fully realized, and that the 
whole charge to be incurred may be provided for from this source. 

At the same time, my Lords conceive that the restriction by the Secretary 30 

of State of the estimate for the house to the sum of twelve thousand pounds 
has been a very necessary precaution, and they would request the Governor 
may be enjoined to take care that the whole expense of the building does 
not exceed this estimate. 

My Lo.rds cannot, however, give any sanction for the very heavy charge 
it is proposed to incur for enclosing the grounds of the new residence without 
much more detailed information as to the extent and situation of the area 
to be enclosed, and the necessity that may exist for comprising the whole 
of it within the kind of enclosure contemplated by .the estimate annexed 
to Governor Bourke's Despatch. You will also observe to the Secretary of ,c,o 
State that it might have been desirable, before the plans and estimates 
procured by the Agent were forwarded to the Colony, that my Lords should 
have had the opportunity of submitting them for the revision of the Officers 
of the Ordnance Department, which they conceive might be made available 
as a department of useful reference in regard to all works of any magnitude 
to be executed abroad. 
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As my Lords have not received the plan to which the Report of the RECORD. 

Surveyor General refers, they are not enabled to form any opinion with No. 13. 

respect to the improvement proposed by that Report in laying out the 1i:.~:-:;t's 
streets adjacent to the Government House ; but they quite concur in the cop; 

1 
•• 

suggestion of the Governor, that the part of the plarr which contemplates ~a.rlia.mel!-~ 

the sacrifice of good houses, occupied by the Chief Justice and the Colonial 1tltl~;:st 
Secretary, should, for the present, not be acted upon. 1847nt . t.d 

It only remains for my Lords to express their decided opinion, with --ro mu • 

reference to the concluding part of General Bonrke's Despatch, that more 
10 than one residence ought not to be provided for the Governor of New South 

Wales at the public expense, and that whenever a suitable l'esidence at 
Sydney can be prepared for him, the Government House at Parramatta 
should be disposed of in such. manner as may be most advantageous for the 
public. My Lords woulrl, however, wish to be favoured with the opinion 
of the Secretary of State in regard to the proposition that the Governor 
should be allowed to retain the use of the land called "Grose Farm," either 
on the terms mentioned by General Bourke, or on further condition that the 

• farm buildings should likewise be kept in repair at the expense of the 
occupant. 

20 I am, &c., 

R. W. Hay, Esquire, 
&c., &c., &c. 

(4) 

(Signed) J. STEWART. 

Copy of Despatch from Sir Richard Bourke to Lord Glenelg. 

(No. 117.) Government House, Sydney, 
3rd November, 1836. 

My Lord, 
I have the honour to acknowledge the receipt of your Lordship's 

30 Despatch, of the 2.5th March, 1835, authorizing the erection of another 
residence for the Governor of this Colony, the house which now stands in 
Sydney, being hardly habitable. Thinking it likely that, in the course of 
this or the next year, there might arrive such a supply of workmen as would 
enable me to proceed with the building, I appointed a Committee of the 
Legislative Council, at the last Session, to examine and report upon the plan 
and estimate; I have the honor to transmit their Report with the Minutes 
of Evidence. 

Your Lordship will perceive, that the sum required for the Government 
House is much larger than that to which the expenditure is limited by your 

40 Lordship's Despatch; and I should add, that the enclosing wall or p!.tling 
will require another considerable sum. The wages of labour have risen 
considerably here within the last year, and some of the materials for building 
are much enhanced in price since the year 1832, when the first communication 
on the subject was made to the Secretary of State ; on the other hand, 
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RECORD. the value of land, and especially in or near Sydney, has so much increased, 
No. 1J. as to ensure the perception of a much larger sum for that which the Govern-

1~~b":Ft's Jllent is to give up, than will be required for the erection of the proposed 
Cop; 

1 
·• buildings, and the completion of the other contemplated improvements; 

PParliamentary the general feeling also is in favour of the erection of a building which shall 
aper, 

printed be an ornament to the shores of Port Jackson, and create a favourable 
}~!~August, impression of the importance and resources of the Colony. Upon the whole, 
-continued. therefore, I would respectfully recomrne:1d to your Lordship to accede to the 

proposal of the Committee. 
The Council, at the last Session, voted the sum of £10,000 towards the 10 

erection of the New Government House, for the year 1837; so great an 
autlay is not likely to take place, within the year, for want of workmen. 
Before its expiration, I hope to be honored with your Lordship's comma\1ds 
on the subject. 

I have, &c., 
(Signed) R1cHD. BouRKE. 

The Right Honourable Lord Glenelg. 

(5) 

Copy of Despatch from Lord Glenelg to Sir R. Bourke. 

Downing Street, 20 
8rd October, 1837. 

Sir, 
I have the honor to acquaint you, with reference to your Despatch, 

No. 117, of the 3rd November last, that Her Majesty's Government have 
sanctioned the Estimates submitted by a Committee of the Legislative Council 
of your Government, fo1· the erection of a new Government House at Sydney. 

I enclose the copy of a correspondence between the Board of Treasury 
and this Department on the subject. Your particular attention should be 
directed to the observation of the Lords Commissioners, that as the Com
mittee seem to have paid great attention to the details of the arrangements 30 

re1ating to this work, their Lordships presume that the efficiency of the 
amended Estimate may be relied on, and they are willing to confide in this 
respect to the vigilance of the Council. 

You will not be at liberty to sanction any further alteration in the plans 
of the building than those already recommended by the Committee of the 
Legislative Council of your Government. 

Sir Richard Bourke, K.C.B., 
&c., &c., &c. 

I have~ &c., 
(Signed) GLENELG. 

40 
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[Enclosures referred to.] RECORD. 

No. 13. 

(No. 1.) 
Downing-street, 

27th July, 1837. 

Ioform1<nt's 
Exhibit F., 
Copy 
Parlia.men· 
tary Pa.per, 

Sir, printed lOth 

Referring to former correspondence relative to the erection of a New f:Sst, 

Government House in New South Wales, I am directed by Lord Glenelg to --rontinued. 

transmit to you, for the consideration of the Lords Commissioners of Her 
Majesty's Treasury, the enclosed copy of a Despatch from the Governor of 

10 New South ~ rales, with a Report of a Committee of the Legislative Council, 
and Minutes of the Evidence taken before that Committee, on the plan 
sent out from this country by the Colonial Agent for the proposed building. 

The Lords Commissioners will, probably, receive with some hesitation 
a proposal that such ~ sum as £25,000 should be laid out in the erection of 
a residence for the Governor of the Colony, especially as it is not proposed 
that the building should be undertaken on the credit of any contractor who 
has pledged hjmself for the completion of it, even at that price, but in 
reliance on estimates whicl). may of course prove fallacious. 

Except the magnitude of the proposed expenditure, there is not, as 
20 Lord Glenelg apprehends, any just ground for objection to the present plan 

of the undertaking; that plan, in every essential respect, appears to corre
spond with that which was sent out to the Governor. 

The necessity for a New Government House is indisputable; the 
resources of the Colony are abundant ; the possibility of accomplishing the 
work with any material reduction of the estimated outlay seems very 
doubtful; and considering the growing importance of the Colony, the great 
embellishment which the capital would derive from such an edifice, and 
the necessity of maintaining in so remote a dependency of the Empire some 
of the visible state and splendour which should belong to Her Majesty's 

30 Representative, Lord Glenelg is, on the whole, of opinion th.1t there are 
sufficient grounds to justify Her Majesty's Government in giving their 
sanction to the proposed expenditure. 

A. Y. Spearman, Esq. 
&c., &c., &c. 

40 Sir, 

I have, &c., 

(No. 2.) 

(Signed) JAs. STEPHEN. 

Treasury Chambers, 
3lst August, 1837. 

The Lords Commissioners of Her Majesty's Treasury having had 
under their consideration the copy of a Despatch from the Governor of 
New South Wales, concerning the report of a Committee of the Legislative 
Council, with Minutes of the Evidence taken before it, on the plan sent 

l 
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from this country by the Colonial Agent for the erection of a new Govern
ment House at Sydney, which was transmitted to their Lordships in your letter 
of the 27th ultimo, signifying the recommendation of Lord Glenelg, that 
the proposal of the Committee should be acquiesced in for the reasons set 
forth in your said letter, notwithstanding the very gre2,t expense which 
would be thereby incurred. I have received the commands of the Lords 
Commissioners of Her Majesty's Treasury, to request you will state to Lord 
Glenelg, that as the alterations in the plan for the Government House at 
Sydney do not appear to be open to any objection, and as the increase in 
the amount of the Estimate for the building would appear to be principally 10 

occasioned by the differences between the prices ·and ,ates of workmanship 
at which the calculations of the expense had been made in this country 
and those at which the work can be executed in the Colony, their Lordships, 
adverting to the circumstances to which reference is made in your letter, 
do not deem it necessary to withhold their sanction to the adoption of the 
recommendation of the Committee of the Colonial Council. 

As the Committee seems to have paid great attention to the details of 
the arrangements relating to this work, their Lordships presume that the 
sufficiency of the amended Estimate may be relied upon, and they are willing 
to confide in this respect in the vigilance of the Council ; but they conceive 20 

it will be advisable that the Governor should be informed that he is not at 
liberty to sanction any further alterations in the plans for the building, 
than those already recommended by the Committee of the Legislative 
Council of the Colony. 

James Stephen, Esq ., 
&c., &c., &c. 

(6) 

I am, &c., 
(Signed) A. Y. SPEARMAN. 

Copy of Despatch from Sir George Gipps to Lord Stanley. 

(No. 138.) 

My Lord, 

Government House, Sydney, 
9th July, 1844. 

I have the honor to forward herewith a Bill, passed on the 14th 
ultimo, by the Legislative Council of this Colony, fixing the salary of any 
future Governor of this Colony at the sum of £4,000 per annum, in lieu of 
£5,000, at which latter sum it is fixed by Schedule A, appended to the Act 
for the Government of New South Wales, 5th and 6th Viet., eh. 76. 

30 

This Bill has been passed in virtue of the powers given to the Council by 
the 3lst and 38th clauses of the said Act of Parliament; and is reserved for 40 
Her Majesty's pleasure, in consequence of the express enactment contained 
in the first mentioned of these clauses. 
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In forwarding this Bill to your Lordship, I think it l'ight to abstain RECORD. 

from making any comment on it, though I feel it my duty to inform your No. 13 .• 

Lordship, that the advantages hithel'tO enjoyed by the Governors of New ~~r:::ts 
South Wales were l'educed, during the Session of 1843, by the refusal of. the Cop~ 

C · f h · f th G t D · Parliamen· ounc1l to vote any s:iim or ~ . e mamtenanc~ o · - e overnmen. omam ta.ry Paper, 

at Parramatta, for which prov1s1on was made m each of the precedmg years, printed 1oth 

since the establishment of the former Legislative Council, at the average f;1,;1st, 
rate of about £700 per annum ; to the discontinuance of this allowance -=.tinued. 

I did not in any way oppose myself. 

The Right Honorable Lord Stanley, 
&c., &c., &c. 

(7) 

I have, &c., 
(Signed) GEORGE GIPPS. 

Copy of Despatch from Sir George Gipps to Lord Stanley. 

(Separate.) 

My Lord, 

Government House, Sydney, 
15th June, 1845. 

20 Having in my Despatch of this day's date, No. 103, expressed my 
opinion on the proposed reduction in the Governor's salary, in as far as the 
measure may be regarded a public or political one, I feel that it may be 
right for me to add a few observations on the same subject, in reference to 
the Governor's personal interests or convenience. 

Having held the Government of New South Wales upwards of seven 
years, with a salary of £5,000 pe1· annum, I have nothing to complain of for 
myself ; but it seems to me only right it should be borne in mind, that no 
office under the Crown is of more uncertain tenure than that of a Colonial 
Governor; that he may hold his Government only a few months, and that 

so in the generality of cases he is exposed to very considerable expense 
before he enters upon his salary. In my own case I expended £2,500 in 
the necessary expenses of my outfit for, and passage to New South Wales, 
before I recei\ _d a shilling from the Colony. 

I have further to submit to your Lordship, that I am now on the point 
of moving into the New Government House, which was commenced in the 
time of my pl'edecessor; and that the occupation of this House must of 
necessity increase greatly the expenses of the Governor. 

I further think this a proper occasion to bring under your LOl'dship's 
consideration the manner in which future Governors will be affected by the 

4c loss of the country house and Domain of Parramatta. By a Despatch from 
Lord Goderich, dated so long ago as the 29th September, 1831, it was amongst 
other things ordered, that the house at Parramatfa should be given up 
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RECORD. whenever the Governor might be p1·ovided with a sufficient residence in 
No. 13. Sydney ; and the same order was repeated in a Despatch from Lord Aberdeen, 

Informant's of the 25th March, 1835. In obedience to these decisions, I shall make Exhibit F., 
Copy arrangements for relinquishing the house and grounds at Parramatta on the 
fa:~iP:;:i,~ lst January next ; but I propose, in the first instance, to let them (by 
printed 1oth public competition) for one year only, by which not only will the value of 
fs~,ust, them be better asce1tained, but the question as to the ultimate disposal of 
--continued. : them be kept open. 

In Lord Aberdeen's Despatch, already mentioned, permission was given 
to the Governor to retain for his own use the land called Grose Farm; but 10 

this, I think, must now be considered out of the question, for not only is 
Grose Farm (consisting of one hundred and ninety-four acres), from its 
contiguity to Sydney, more valuable than Parramatta, but streets are 
already about to be laid out through part of it, and the whole will, in the 
course of a few years, be comprehended within the Town of Sydney ; it is 
now divided into grazing paddocks, and let in eight lots to the butchers of 
Sydney ; the rent derived from it being carried to the public account. 

Parramatta was of consirlerable value to the Governor, so long as sums 
were annually voted by the Legislative Council for the support of it; but in my 
Despatch, No. 138, of the 9th .July, 1844, I stated that the present Council 20 

has voted no money towards keeping it up ; and I consider that it has there
fore, since the lst January, 1844,. ceased in a pecuniary point of view to be of 
any great advantage to the Governor, though it still supplies him with farm 
produce anrl fuel. 

,vhilst kept up at the expense of the Government, I considered Parra
matta to be worth to the Governor from £500 to £700 a year; I mean that 
I considered it equal to what an addition to his salary of that amount would 
have been. Since the lst January, 1844, it has been of comparatively little 
value; and the expense of keeping it up would necessarily every year in
crease. If retained by the Governor it woulrl, however, af-ford to him, as it 30 

hitherto has done, the means of obtaining occasional retirement with change of 
air and scene, which I have no hesitation in saying is absolutely necessary 
for his health and comfort, and not less so for the transaction of public 
business requiring c>arefu] thought and <leliberation. The occasional residence 
of the Governor at Parramatta, I will also add without fear of contradiction, 
has during the last seven years not been unattended with public benefit of 
another nature ; for it bas enabled him to give the advantage of his frequent 
inspection to the public establishments situate<l at that place, and particularly 
to the Female Factory and the Orphan Schools. 

Thoc1gh, therefore, I do not feel that I can (and especially under existing 40 

circumstances) retain Parramatta for my own use beyond the lst January 
next, I consider it due to the person who may be my successor, to urge upon 
your Lordship the re-consideration of the question, whether the Governor of 
New South ,vales should not have the means afforded him of occasionally 
escaping from the turmoil of a residence in Sydney. 

In concluding this Despatch I beg leave to quote the following passage 
from one on the same subject, written by Sir Richard Bourke between twelve 
and thirteen years ago :-



10 

75 

" I have made this proposal " (relating to Grose Farm) " under the 
" supposition that your Lordship may not choose to depart from an intention 
" lately expressed, of depriving the Governor of a country house at Parra
" matta. vVere your Lordship fully acqnainted with the endless labour 
" and detail, and the personal importunity attending the administration of 
"this Government, and with the expense consequent upon a constant 
" residence in Sydney, I am convinced you would not hesitate to allow the 
"Governor the partial rest from fatigue, and needful economy of money, 
"which an occasional retirement to the country affords him." 

I have, &c., 

(Signed) GEORGE GIPPS. 

l; . 

The Right Honorable Lord Stanley, 
&c., &c., &c., 

(8) 

Copy of Despatch from Lord Stanley to Sir George Gipps. 

(No. 130.) Downing Street, 

9th November, 1845. 

Sir, 
I have received your Despatch marked" Separate," of the 15th June last, 

20 in which, in connection with the question of the proposed reduction, by the 
Legislative Council, of the salary of the Governor of New South ,vales, and 

. adverting to the advantages attached to that office, you refer to the relin~ 
quishment of the Govemment House at Parramatta, which it had previously 
been directed should be no longer retained for the use of the Governor, when 
a sufficient residence should have been provided for him at Sydney. 

The circumstances which you have pointed out in proof of the advantages 
which would result not only to the Governor personally, but also to the public, 
from the continued appropriation of that house to its present purpose, appear 
to me sufficiently to justify that measure. 

30 I shall not, therefore, call on your successor in office, or yourself, to 
1·elinquish the occupation of the house, but no portion of the expense of 
maintaining that establishment must fall on the public, nor may any part 
of the property called " Grose Farm " be retained for the Governor's use. 

Governor Sir George Gipps, 
&c., &c., &c. 

I have, &c., 

(Signed) STANLEY. 

,R.ECORD. 

No. 13. 
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{9} 

Copy of Despatch from Sir George Gipps to Lord Stanley. 

(Separate.) Government House, Sydney, 
2lst January, 1846. 

l\·Iy Lord, 
In my Despatch marked" Separate," of the 15th June, 1845, I stated my 

intention of giving up the Government House at Parramatta, on the lst 
January, in the present year. 

I now do myself the honor to enclose a copy of a notice which was pub
lished by my order, in the "Government Gazette," intimating that Tenders 10 
would be received, on the 15th November, 1845, from persons willing to take 
on lease, the house and land, in two lots, for the period either of one or three 
years from lst January, 1846. 

I also enclose a copy of the Report made by the usual Board, which was 
formed on the 15th November, to open the Tenders. 

By this Report your Lordship will perceive, that one Tender only was 
received for the land, and no Tender for the lot which contained the house. 

The person who tendered for the land was duly put into possession of it 
on the lst January ; the stock which I had on the ground, having been 
previously sold by auction, on the 30th December. 20 

The Government House is now untenanted, and I propose that it shall 
remain so, until an answer may be received from your Lordship to my 
Despatch of the 15th June hst ; and though I have not given up possession of 
it, I do not propose again to fix my abode in it, during the short period which 
I may remain in the Colony. 

The Right Honorable Lord Stanley, 
&c., &c., &c. 

{10} 

I have, &c. 
(Signed) GEORGE GIPPS. 

Copy of Despatch from the Right Honourable W. E. Gladstone to 
Sir Charles A. Fitz Roy. 

(No. 40.} Downing Street, 
14th June, 1846. 

30 

Sir, 
I have received your predecessor's Despatch, marked" Separate," of the 

2lst January last, on the subject of the disposal of the Government Hou~e 
and grounds at Parramatta, and in reply I have to refer you ~o Lord Stanley s 
Despatch, No. 130, of the 9th of November, 1845, as showmg the terms on 
which it was permitted that the house should be retained for the Governor's 40 

use. 

Governor Sir C. A. Fitz Roy, 
&c.,&., &c. 

I have, &c., 
(Signed) W. E. GLADSTONE. 
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Informants' Exhibit F. RECORD. 

Ne. 13. 

Copy Parliamentary Paper ordered by the Legislative Assembly of New ~~faFt's 
South Wales to be printed lst August 1905, relating to the residence Copy it ·• 

of the Governor General in New South Wales appearing as Exhibit F Pta.rliapmen-
. ary a.per 

to the affidavit of Thcmas Henley. relating 
to the 
residence of 
the Governor 

1905. General in 
New South 
Wales, 

Legislative Assembly. ~~;~t };~5 

New South Wales. 

The residence of the Governor-General in New South Wales. 

(Papers Relating to.) 

Ordered by the Legislative Assembly to be printed, 1 August, 1905. 

The Secretary of State for the Colonies to The Governor of New South Wales. 

Downing Street, 10 August, 1899. 

My Lord, 

I have the honor to request that you will CB.JI the attention of your 
Ministers to a question arising out of Clause 125 of the Bill to constitute 
the Commonwealth of Australia, as amended by the Federal Con ventjon 
at Melbourne, providing that " The Parliament shall sit at Melbourne until 
it meets at the seat of Government." 

20 2. I presume that during this period the Governor-General of Australia 
will mainly reside at Melbourne; and, unless it is intended that he should 
hold pro tempore a Commission as Governor of Victoria, I shall be glad to learn 
the views of your Ministers as to the provision which should be made for 
his residence. 

3. Similar despatches have been addressed to the Govern0rs of Victoria , 
South Australia, and Tasmania. 

I have, &c., 

J. CHAMBERLAIN. 

The Honorable the Premier.-Beauchamp, 15/9/99. Copy of reply 
30attached.-C.E.F.R., 25/9/99. Records. 

0 F 

• 
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RECORD. The P1emier of Tasmania to the Premier of New South \Vales. 
No. 13. 

Informant's 
Exhibit F., s· 
Copy 1r, 

Premier's Office, Hob·ut, 19 September, 1899. 

!::t~:~ Referring to the Secre~ary of State's. con~dential despatch, dated lOth 
rel~tingtothe August last, upon the sub1ect of the residence of the Governor-General, a 
~:denco of C'opy of which I understand has already reached you, I shall be glad to learn 
Governo~- what reply you propose to give to the same. 
General m J h & New South ave, C., 
W~les, E. BRADDON. 
prmted lst 
August, 
1905 
--continued. 

Mr. Robberds. - Ask the Honorable the Premier if we shall send a copy 10 
of his despatch to Hi~ Excellency the Governor on the subject to the 
Hon. the Premier of Tasmania. - F.K., 25/9/99. Urgent. Telegram to 
Mr. Lyne.-C.E.F.R., 26/9/99. Records. 

Minute for His Excellency the Governor. 

The Treasury, New South \Vales, Sydney, 25 September, 1899. 

The Prime Minister presents his humble duty to His Exce1lency the Governor, 
and begs leave to state, with reference to Colonial Office despatch of lOth 
ultimo, relative to the question of the residence of the future Governor
General of the Commonwealth of Australia, that Clause 125 of the Common
wealth of Australia Ccnstitution Act does not make any provision that the 20 
Governof-General should reside in Melbourne, but simply provi,des that 
Parliament shall meet in Melbourne until it meets at the seat of Government. 

It is therefore suggested that the· Governm-General be received in the 
first instance in New South ,vales, and during the Session of the Federal 
Parliament reside mainly in Melbourne. This Government will make ample 
provision for his residence in Sydney at other times. 

,VILLIAM JOHN· LYNE. 

Despatch in terms of above Minute to Secretary of State for the Colonies. 
- 27 /9/99. The Honorable the Prime Minister.-B., 27 /9/99. Records. 

Telegram f:rom The Premiet· of New Sou:~b -vVales to The Under Secretary 30 
for Finance and Trade. 

Tumberumba, 27 September, 1899. 

Send confidential copy of my reply to Premier, Tasmania, re Governor
General. 

Mr. Robberds.-F.K., 28/9/99. Copy of Minute to His Excellency the 
Governor, of 25/9/99, sent to Sir Ed. Braddon.-C.E.F.R., 28/9/99~ .. 
Records. 
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Telegram from The Premier of Queensland to The Premier of New 
South "' ales. 

Brisbane, 19 December, 1899. 

Re Mr. Chamberlain's despatch of tenth August relative to question of pro
vision for residence of Governor-General under the Commonwealth. Kindly 
acquaint me with the views of your Gove1·nment on the subject. 

RECORD. 

No. 13. 
Info,r,mant's 
Exhibit F., 
Copy 
Parliamen
tary Paper 
relatin~ to 
the residence 
of the 
Governor
General in 
New South 

Papers, please. - F.K., 21/12/99. Registrar. Herewith.-C.E.F.R. Wales, 

W "ll · t printed lst 
The Under Secretary. Submitted. - F.K., 22/12/99. 
next week.-W.J.L. Wire sent, 30. - C.E,F.R. 

1 commumca C August, 1905 

10 Telegram to The Premier of Victoria from The Premier of New South Wales. 
9 March, 1900. 

Re Barton's confidential cable. vVhen Parliament not in session sti·ongly 
urge that Governor-General's headquarters should be in Mother Colony, 
which is by Commonwealth Bill to be the seat of Government ; of course pre
suming he will visit other Colonies too. Trust you will concur. Do not know 
of any good reason why delegates should not 1·eturn as desired by them. 

(Similar telegram to the Premier of South Australia, lOth March, 1900.) 

Minute for His Excellency the Governor. 

The Treasury, Sydney, 28 March, 1900. 

20 Mr. Lyne will be glad if His Excellency the Governor will be good enough 
to cause the following message to be sent to the Right Honorable the Secretary 
of State for the Colonies : -

" Confidential. Referring to question of permanent residence for 
"Governor-Geneni.l of Federated Australia this Government offers 
,. present Government House for such purpose, and is now arranging 
"for another residence for future State Governor. Following are some 
"of reasons urged for such course :-New South " 7ales is Mother Colony 
·~ of Australia, and Captain Cook first landed near Sydney, making it 
"most fitting that Governor-Genera] should d-0 likewise. The Federal 

30 "idea originated in New South "\.Yales. The Colony has the largest 
"population, and is the wealthiest. Sydney is headquarters of Naval 
"Statwn. Government House is beautifully situated and very con-

. " venient. Clause 12.5 provides seat of Government. shall be in New 
"South Wales. " Tould suggest Governor-General should land at 
"Sydney, then proceed Melbourne to reside during first sessions of 
"Parliament, returning Sydney afterwards, and that from commence
" ment of the Commonwealth the recognised ' seat of Government ' 
"should be in this Colony, as provided in Federal Bill." 

\YILLIAM JOHN LYNE. 

0 Fl 

-continued. 
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RECORD. Cable and despatch to Secretary of State, 29 /3 /00. The Hon. the 
No. 13. Premier. --B., 29 /3/00. Records. · 

Informant's 
Exhibit F., 
Copy 
Pa.rliamenta.ry Paper 
relating to the 

Cablegram from the Premier of New South Wales to Mr. Barton. 

29 March, 1900. 

~~~t0
0
~:ri~r- Following t elegraph was despatched to Secretary of State for Colonies 

General in yesterday: - " Confidential. Referring to permanent residence Governor-
Wa7es~outh " General, this Government offers present Government House for the purpose. 
printed Ist "Arrangement is being made for another residence future State Governor. 
~~~;~~;f5 "Following reasons urged to adopt this: New South Wales is Mother Colony; 

"Captain Cook first landed near Sydney, most fitting Governor-Genera] 10 
" do likewise. Federal idea miginated New South " Tales. This Colony has 
"largest population and wealthiest. Sydney headquarters Naval Station. 
" Government House beautifully situated. Clause 125 provides seat of 
"Government in New South ,vales. I would suggest that Governor-
" General should land at Sydney, proceed Melbourne, reside during first 
"sessions Parliament, returning Sydney afterwards, and that from the corn-
" mencement of the Commonwealth recognised seat ot Government be in 
"New South Wales, as provided Commonwealth of Australia Bill. Call 
"Anderson, Colonial Office, dealing Australian interest; urge strongly, press 
" claim." 20 

Reply from Mr. Barton to The Premier of New South Wales. 

29 March, 1900. 

I am willing to act in accordance with instmctions contained inyourtelegram 
of to-day. Still I venture ~o suggest required representation be entrusted 
Agent-General, or alternatively may I inform delegates my action so as to 
preserve harmony. Absolutely necessary success of mission Commonwealth 
of Australia Bill. Please telegraph reply as soon as possible. 

Cablegram from The Premier of New South Wales to Mr. Barton. 

30 March, 1900. 

I have communicated with you because acting in Federation question. 30 
My telegram of yesterday is private and confidential. Ask Agent-General 
take action mentio:{led instead you. 

Cablegram from Agent-General to The Premier of New South Wales. 

11 April, 1900. 

In reply to your telegram about Governor-Gene!al residence. Had an 
interview with the Secretary of State for the Colomes yesterday. Strongly 
pressed your views and other grounds supporting them. Secretary of State 
for the Colonies will fully consider matter . 

• 
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Cablegram from Mr. Barton to The Premier of New South Wales. RECORD. 

No. 13. 

London, 9 May, 1900. Informant's 
Exhibit F., 

Code book being unavailable, sending message McLean. 

Cablegram from Mr. Barton (per Premier of Victoria) to The Premier of 

Copy 
P arliamen
tary Paper 
relating t o 
the 
residence of 
t he Governor
General in 
New South New South "V\Tales. 

9 May, 1900. :~~!'d l et 
August , 

At Conference to-day, Secretary of State for Colonies wholly unsatisfactory ~!ntinued. 

as to clause seventy-four; delegates expressed supreme disappointment · 
except Dickson, who claimed authority from his Government to support full 

JO appeal to Privy Council and congratulated Secretary of State for Colonies on 
his decision. Bill introduced 14th May, embodying amendments only 
strongest representations by Premiers likely to be considered. Secretary of 
State for Colonies desires our individual opinions as to residence of Governor
General when Federal Parliament not in session, and status of Provincial 
Governors which we can refer to you. Propose return as soon as possible 
as protest against amendment, unless you reason why we should remain to 
see Bill passed. Secretary of State for Colonies desires strictest secrecy till 
after Bill introduced. 

Telegram to The Premiers of Queensland and Tasmania from the Premier 
20 of New South Wales. 

9 May, 1900. 

Re Barton's confidential cable. I hope you wil1 agree that Governor
General's head-quarters whep Parliament not in session should be in Mother 
Colony, which is by the Bill ultimately made the seat of Government. I 
presume, of course, that he will visit periodically the other Colonies. 

Telegram from The Premier of South Australia to The Premier of 
New South Wales. 

Adelaide, 10 May, 1900. 

If delegates consider that their further stay in England will be unproductive 
30 of good, we think they may well leave but not in such a way as to look like 

pique. Question of status of State Governors should be dealt with through 
Agent-General. We think that when Federal Parliament not in session, 
head-quarters of Governor-General should be in New South Wales with 
provision for periodical residence in the other Colonies. 

Mr. Robberds - Has . this been acknowledged ?- F.K., 15 /5 /00. Ac
knowledgement perhaps unnecessary. - C.E.F.R., 17 /5 /00. The Under 
Secretary. Records. 

F2 
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Telegram from The Premier of Queensland to The Premier of New South 
Wales. 

Brisbane, 10 May, 1900. 

I concur with you that Governor-C'...eneral's head-quarters when Parliament 
not in session should be in the Mother Colony, and have instructed our 
delegate accordingly. 

Acknowledged. --F.K., 15 /5 /00. Mr. Robberds. Several telegraphic 
communications have passed between the Colonies on this subject, and, 
perhaps, under the circumstances, acknowledgement is not necessary. -
C.E.F.R., 17 /5/00. The Under Secretary. Records. 10 

Telegram from The Premier of Victoria to The Premier of New South Wales. 

Melbourne, 12 May, 1900. 

I have telegraphed to Mr. Barton to-day as follows :-Refe1Ting to your 
telegram of 8th May, majority of Premiers think nothing more can be done 
as to amendment of Bill, but that delegates should not leave until more 
known as to ultimate fate of measure. Majority agree as to residence of 
Governor-General in New South Wales during recess, but consider that he 
should visit other Colonies. Status of Provincial Governors might be 
deferred for the present. 

Cablegram from Mr. Barton to The Premier of New South Wales. 20 

15 May, 1900. 
Re latter part McLean's last cable Governor-General, Provincial Governors, 
delegates would suggest direct communication by Premier with Secretary 
of State for the Colonies. 

Telegrams to The Premiers of Victoria, Queensland, South Australia, West 
Australia, and Tasmania, from The Premier of New South vVales. 

16 May, 1900. 

Am in receipt of following cable from Mr. Barton: - " Re latter portion 
"McLean's last cable Governor-General, Provincial Governors, delegates 
"would suggest direct communication by Premiers with Secretary of State 30 
"for the Colonies. (Cablegram ends.) I propose carrying out the suggestion . 
of the delegates. 

Telegram from the Premier of Victoria to The Premier of New South Wales. 

Melbourne, 17 May, 1900. 

I see no objection to your communicating with Secretary of State, as proposed 
by Barton, in terms of last part of my telegram to Barton of 12th M~y, as to 
residence of Governor-General and status of Provincial Governors, you are, 
therefore, authorised to do so on behalf of this Colony. 
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The Hon. The Premier, Milson's Point. - U.S., Finance and Trade. 

Cablegram to Agent-General from The Premier of New South Wales. 

5 July, 1900. 

RECORD. 

No. 13. 
Informant's 
Exhibit F ., 
Copy 
Parliamen
tary Paper 

Referring to your telegram of llth April, and referring to my telegrams of ~::ting to 

29th March and 30th March to Barton, Premier of Victoria, cabled Barton residence of 

12th May, majority Premiers agree residence Governor-General in New gi; vernor

South vVales, visiting other Colonies during the recess. Premiers of Queens- General in 

I d S h A · }' T · h d h" Qb · · · New South an , out ustra 1a, asmarna, ave agree t 1s. ta1n an mterv1ew Wales, 

with Secretary of State for the Colonies, strongly urge our claim. If you rinted 1st 

10 possibly can, obtain assistance Lord Jersey. This is very urgent. Impres- 1~ist, 

sion this recommendation is likely to be ignored. You must well know what -wntinued. 

would be the effect on people in New South Wales. 

Cablegram from Agent-General to the Premier of New South Wales. 

8 July, 1900. 

Had an interview Lord Jersey, and acting with his concurrence, was about 
writing Secretary of State for Colonies, assuming that Premier of Victoria 
telegram 12th May, would be adhered to. Unfortunately, on reading cable 
find as follows : - :Majority agree as to residence of Governor in New South 
Wales during the recess, but consider that he should vi.sit other colonies 

20 ( quotation ends), which bears different meaning to your cipher telegram of 
5th instant. Await further instructions from you. Secretary of State for 
Colonies absent. 

Cablegram to Agent-General from The Premier of New South Wales. 

9 July, 1900. 

Referring to your telegram of 7th instant, urge strongly that Governor
General disembark at Sydney, be guest Governor New South Wales, then 
proceed Melbourne. After session permanent residence at Sydney, visiting 
occasionally other Colonies. I am arranging for residence State Governor. 
See my despatch of 27th September, and my telegram 29th March, Secretary 

30 of State for Colonies. 

Cablegram from Agent-General to The Premier of New South Wales. 

9 July, 1900. 

Written Secretary of State forcible letter advocating your wishes. Copy 
goes by next mail. 

The Under Secretary for Finance and Trade. -C.E.F.ll., 10 /7 /00. Seen. 

F8 



RECORD. 

No. 13. 
Informant's 
Exhibit F., 
Copy 
Pa.rlia.men
ta.ry Pa.per 
relating to 
the residence 
of the 
Governor
Genera.l in 
New South 
Wa.les, 
printed let 
August, 
1905 
-continued. 

84 

Cablegram to Agent-General from The Premier of New South Wales. 

10 July, 1900. 

Have you copies of documents mentioned in my telegram 9th inst. Anxious 
Lord Jersey and yourself should see Mr. Chamberlain. Important and 
urgent. Rumour here Hopetoun will be Governor-General. Jersey's 
appointment would be very popular in New South Wales, but many expres
sions that Governor-General should be someone not here before. Probably 
there will be immediate legislation here reducing status of State Governors, 
think likely present occupants not wish to continue in reduced positions. 
Also, legislation to curtail members (numbe.rs ?) in State Legislatures. 10 

Cablegram from Agent-General to The Premier of New South Wales. 

14 July, 1900. 

Have persistently pressed Secretary of State for the Colonies for definite 
reply my letter 9th instant. At interview on Thursday Secretary of State 
admitted he had not seen my letter. Reply is promised on Monday. Have 
acted throughout in consultation with Lord Jersey, who thought it impolitic 
to accompany me. 

Telegram from The Premier (at Newcastle) to His Excellency the Governor. 

14 July, 1900. 

In reply to your telegram of to-day's date, thanks for suggestion. Please 20 
transmit following telegram to Secretary of State for Colonies:-" I desire 
" invite serious attention Secretary of State to my recent telegrams and 
"representations of Agent-General, urging disembarkation Governor-General 
"in Mother Colony, and to emphasise request as only due New South Wales." 
(Telegram ends.) I shall be in Sydney breakfast-time to-morrow. 

Minute for His Excellency the Governor. 

Premier's Office, Sydney, 17 July, 1900. 

The Prime Minister will he glad if His Excellency the Governor will be good 
enouah to cause the following cablegram to be despatched to the Right 
Honirable the Secretary of State for the Colonies : - 30 

"Am desired by Prime Minister to say that in ordee to celebrate 
"properly establishment of Commonwealth., G<;>v_e1:nment of New 
"South Wales intend to promote great public reJ01cmgs here on the 
"arrival of the Governor-General. 

" My Prime Minister has suggested that I shoul~ remain _on_ here 
" to entertain him and the Governors of all federatmg Colomes, but 
" his wishes are that Government House should be vacated by me and 
" ready for the residence of the Governor-General not later than after 
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" the first session of Federal Pm•liament in accordance with my con- RECORD. 

"fidential despatch of 27th September and my telegram of the 29th No. 13. 

" March Informant's 
• Exhib' F 

" If, however, Lord Hopetoun, with your concurrence, desires to copy it ·• 

" find this Government House free I shall be readv, of course, to agree ta.Parliapmen-
" · } · h ., ry aper wit 1 your wis es. relating to 

" Prime Minister submits for consideration of Parliament this week the residence 

" Bill altering position and salary and allowances of Governor, to take a~!~~nor.-

" effect from establishment of the Commonwealth. General m 

d f 11 
. . h d p . New South 

" I shall be gla to a m wit course recommende by rime W~les, 

"Minister, and desire to know if it meets with your approval." i:~':!, lst 

1905 
WILLIAM JOHN LYNE. -continued. 

Cable and despatch in terms of within Minute to Secretary of State for 
the Colonies, 17 /7 /00. The Honorable the Prime Minister.-B., 18 /7 /00. 
Records. 

Cablegram from His Excellency the Governor of New South Wales to The 
Secretary of State for the Colonies. 

Sydney, 17 July, 1900. 

Am desired by Prime Minister to say that in order to celebrate properly 
20 establishment of the Commonwealth, Government of New South Wales 

intend to promote great public rejoicings here on the arrival of the Governor
General. 

My Prime Minister has suggested that I should remain on here to 
entertain him and the Governors of all federating Colonies, but his wishes 
are that Government House should be vacated by me and ready for the 
residence of the Governor General not later than after the first session of 
Federal Parliament in accordance with my confidential despatch of '2'ith 
September and my telegram of the 29th March. 

If, however, Lord Hopetoun, with your concurrence, desires to find this 
30 Government House free, I shall be ready, of course, to agree with your 

wishes. 
Prime Minister submits for consideration of Parliament this week Bill 

altering position and salary and allowances of Governor, to take effect from 
establishment of Commonwealth. 

I shall be glad to fall in with course recommended by Prime Minister, 
and desire to know if it meets with your approval. 
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Cablegram from Agent-General to The Premier of New South Wales. 
(Received 18 July, 1900.) 

17 July, 1900. 
I have received a letter from Secretary of State for the Colonies with copy of 
cable sent to Governor of New South " 7ales yesterday. In addition letter 
states impracticable for Governor-General to disembark first at Sydney 
owing to steamer's route, and must land first as private individual to arrange 
with Prime Minister for the inauguration of Commonwealth previous to date 
of event. Secretary of State for the Colonies thinks if Governor-General 
is to exercise hospitalities in fitting manner and reside in hvo or more cities, 10 
paying visits to other Colonies, should have £25,000 per annum. If State 
or Federal Government, or both combined, would guarantee £10,000 annually 
for the maintenance of Government Houses, payment of staff, and travelling 
expenses, this would be deemed satisfactory footing for performance of all 
functions required by Australian Governments. 

Minute for The Honorab]e the Prime Minister. 

Government House, Sydney, 18 July, 1900. 

The Governor has to submit for the information of the Honorable the Prime 
Minister a further copy of the telegram of the Secretary of State for the 
Colonies dated London 16th July :-Referring to your telegram of the 7th 20 
July, question as to which opinion of delegates was asked was as to temporary 
residence of Governor-General pending establishment of permanent Federal 
capital and permanent provision for residence. 

Governor-General will be sworn in and Commonwealth inaugurated at 
Sydney, and if other Colonies have a.greed to his mainly residing there 
during Parliamentary recess Her Majesty's Government wiJl not object, 
subject of course to decision of Federal Administration, but it will be impossi
ble for him to maintain two establishments, and three when Government 
House built at new capital, unless States or Commonwealth provide for 
upkeep of Government House, Sydney and Melbourne, for travelling expenses 30 
for himself and household, and for entertainment allowances. 

BEAUCHAMP, 

Governor. 

Cablegram from The Agent-General for New South Wales to The Premier of 
New South Wales. 

18 July, 1900. 

I have received your telegram of to-day. Had an interview with the Secre
tary of State for the Colonies about (a) Man-of-war, will take time. Must 
consult Admiralty, perhaps other Colonies. Have since had an interview 
Hopetoun, who favours suggestion, also personally favours Sydney residence 4:0 
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during the recess. Have so informed Secretary of State for the Colonies. 
Hopetoun wishes me assure you and other Colonies his strongest desire 
do justice to all. Proposes leaving lst October. 

Cablegram from The Premier of New South Wales to The Agent-Genera.I. 

18 July, 1900. 
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Cablegram from The Premier of New South ,vales to The Agent-General. 

10 19 July, 1900. 

Compliments your promptness in dealing with matters. Novelty for Agent
General's office. Please take care that matter l\Ian-of-war will be approved. 

Sir, 

The Agent-General to The Premier of New South Wales. 

Westminster Chambers, 9, Victoria-street, Westminster, S. W., 
20 July, 1900. 

Referring to the telegrams which have passed between us in regard 
to the residence of the Governor-General, and in particular to my message 
of the 9th instant, wherein I informed you that I had written to the Secretary 

20 of State for the Colonies a forcible letter advocating your wishes, I have AG t 
O O 

now the horror to forward, as promised, a copy of that communication. 9 J~1./ ' 
On the lOth inst nt I received your telegram expressing the wish that 

Lord Jersey and myself should interview Mr. Chamberlain regarding the 
rumour current in Sydney that Lord Hopetoun was to be appointed 
Governor-General. I at once saw Lord Jersey and mentioned your wishes, 
but his Lordship thought it better that he sh()uld not accompany me, deeming 
it more politic, under the circumstances, to abstain from acting upo.n your 
suggestion. . 

Mr. Chamberlain being out of town, I could not see him until the 12th, 
30 when I waited upon him at the House of Commons and read to him your 

cablegram previously mentioned. At this interview I •took occasion to 
press for a reply to my letter of the 9th instant, but l\Ir. Chamberlain informed 
me that he had not up to that time seen it., having been absent from the 
Colonial Office. I gathered in conversation with Mr. Chamberlain that the 
rumour of the appointment of Lord Hopetoun was not altogether without 
foundation. On the morning of the H,th instant, the formal announcement 
of his lordship's appointment was duly made in the newspapers. 
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RECORD. Not having received from Mr. Chamberlain a reply to my letter of the 
No. 13. 9th, I called again at the Colonial Office {16th instant), and was informed 

Informant's by Mr. Anderson that although Mr. Chamberlain had returned to town, 
~;bit F., he had asked for certain information, and, until he received it, could not 
Parliamen- reply to me. It was, therefore, not until the l 7th that his reply reached 
!:fiti!;~; me.--(See copy enclosed.) On the afternoon of that <lay I saw Mr. Chamber
~i~h:sidence lain in l'egard to his letter, and had a long conversation with him, more 
Governor- particularly on the question of the salary of the Governor-General. On this 
g:!ers~ui~ point Mr. Chamberlain wrote a memorandum of his personal opinion, and 
Wales, handed it to me. I enclose a copy of it for your information. 10 

t:!~. lst Upon my return to the office I telegraphed to you the purport of Mr. 
1905 Chamberlain's reply to my letter of the 9th instant, and of his personal 
--wntinued. opinion regarding the salary of the Governor-General above alluded to. 
r.o. to A.G., I duly received your acknowledgrnent of the foregoing the next day (l8th 
22 os1-1900 · ) · h. h d l h G G 1 h · _j 6 July. mstant , m w 1c you suggeste t 1at t e overnor- enera w en gomg 

Confidential. 
Copy memo. 
of Mr. 
Chamber· 
lain. 

to Australia, should be met at Albany by a man-of-war, and conveyed to 
Sydney direct. 

I, therefore, again called upon Mr. Chamberlain and read your telegram 
to him, and urged that he would be good enough to acquiesce in your sugges
tion. He did not appear to receive the proposal very favourably and stated 20 

that in any case he would have to refer to the Admiralty, and possibly also 
to1s~ c.o., to the other Colonies. In addition to seeing Mr. Chamberlain on this matter, 
1s July. I wrote to him officially in regard to it-( copy letter enclosed)-particulal'ly 

as after leaving the Secretary of State for the Colonies I called upon Lord 
Hopetoun and consulted him re your suggestion. His Lordship was much 
gratified with the proposal, and said he had himself been thinking that such 
an arrangement might possibly be carried out. While with his Lordship 
I availed myself of the opportunity to refer to his residence in Sydney during 
the recess, and he acquiesced in this opinion should it be approved by the 
Secretary of State. 30 

I was much impressed by the evident and earnest desire of Lord Hope
toun, as Governor-General, to do ample justice not only to New South Wales, 
but to all the Colonies concerned; and you will ohs~ve that I mentioned 
this in my letter to Mr. Chamberlain. My telegram of the 18th instant will 
have acquainted yon of the foregoing. 

I was much gratified to receive your message of the 19th, and pleased 
that you recognised with satisfaction the expedition exercised here in dealing 
with the important features of your telegrams under reference in this letter. 
You may rest assured that I shall do my utmost to prevail upon the authori
ties in London to allow the Governor-General to be met at Albany by a 40 

man-of-war, in order that His Excellency may have an entrance and reception 
at Sydney commensurate with the exceptional interest and dignity of the 
occasion. I am so impressed with the desirability of this that I have this day 
addressed a further communication to Mr. Chamberlain, strongly urging 

AG to r 
O 

that the proposal may receive the most favourable consideration of Her 
20 ju1y. · ·: Majesty's Government. I enclose a copy of my letter. · 

I have, &c., 
HENRY COPELAND. 
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[Enclosures.] 

The Agent-General to the Secretary of State for the Colonies. 
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No. 13. 
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9, Victoria Street, London, S.W., 9 July, 1900. Parliamen-
. tary Paper 

Sir, relating to 

In view of the fact that the Australian Commonwealth Bill has now t~ettesidence 

passed through the Imperial Parliament, and is to receive the Royal assent Gove~nor.

to-da y, I have the honor to state that I have been requested by the rew ~:s~u~~ 
South Wales Government to again bring under your notice the urgent necessity w~tes, 

for making definite arrangements as to the reception and accommodation of r~::: lst 

10 the Governor-General on his arrival in Australia, and I trust I may be 1905 .' 
- d · d f h f 11 - f --continued perm1tte to remm you o t e -o owmg acts : - · 

1. Through a very liberal concession on the part of the premier Colony 
of New South Wales, it was agreed at a meeting of former Premiers that 
"The Parliament shall sit in Melbourne until it meet at the seat of Govern
ment," but that such " seat of Government of the Commonwealth 
shall be in the State of New South Wales." 

2. At a more recent meeting of Premiers, held in Melbourne in May last, 
it appears to have been further conceded ( doubtless with a view to facilitating 
communications between His Excellency and Ministers) that during the 

20 sitting of the Federal Parliament the Governor-General should take u-p his 
temporary residence in Melbourne ; and as the session of Parliament is not 
expected to extend over, say, four months, it was understood that for the 
other eight months, or for the remainder of the year, the permanent residence 
of the Governor-General should be in Sydney, which should be considered 
his headquarters, and from which he should pay the necessary visits to the 
other Colonies of Queensland, South Australia, and Tasmania, as might 
suit his own convenience and inclinations. In support of which view I 
may quote from a cable message the Chairman of the last-mentioned Con
ference - the Honorable A. McLean - sent to our Federal Delegate-the Hon. 

30 Edmund Barton - bearing date 12th May, 1900, as follows: - " Majority 
"agree as to residence of Governor-General in New South Wales during 
" recess, but consider that he should visit other Colonies " ; and I need 
hardly point out that the Government a.,id people of New South Wales are 
firmly relying on this definite arrangement meeting with your approval 
and that of His Excellency, whoever may have the honor of being 
appointed to fill this Vice-regal position. 

3. It is the strong desire of my Government that the Governor-General 
should disembark at Sydney and be the guest of the present Governor of New 
South Wales prior to proceeding to Melbourne, and that when the Parlia-

40 mentary session closes he should take up his permanent residence in Sydney. 
In support of this desire, I may point out that this would be following the 
order of settlement, inasmuch as Captain Cook made his first landing and 
settlement in a suburb of Sydney. That Sydney, with its magnificent 
surroundings, is readily acknowledged by all Australia as the most beautiful 
capital of the group, the scenery and climate of Sydney Harbour, on the 
foreshore of which Government House is situated, is admittedly unsurpassed 
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REOORD. by any harbour in the world. That New South Wales, as the statistics 
No. 13. clearly demonstrate, is not only the most populous of the States, it is the 

Informant's Mother Colony from whose loins all the other Colonies have sprung. It was 
~~bit F., the first to practically originate and deal with the question of Federation, and, 
Parliamen- having the most to lose by such amalgamation of interests, has had to bear 
tary Paper 
relating the brunt of the fight. That its material wealth and interests are greater 
to ~dhe f than those of anv of the other States, having a much greater total of imports 
rest ence o .... 
the Gove!nor- and exports, as well as more accumulated wealth per head of population. 
i::ers~~~h Our annual revenue and expenditure, our mineral production, our wool, 
W:i,tes, .and our shipping tonnage, as well as our trade with Great Britain, considerably 10 

r~;~t iito5 exce~d those. of ~ny other State. ,ve, therefore, jus~ly claiIT?, - What is 
-continued. readily and mvariably accorded us - the honour of bemg considered the 

· premier State of Australia. 
4. That Sydney is, and must ever remain, the principal Naval Station of 

Australia, as well as the chief port of call for all friendly foreign naval ships, 
as well as being the terminal port for the principal mail steamers. These 
positions are permanently secured, as well by her coal supplies as her superior 
harbour accommodation. 

In conclusion, I desire to emphasise the fact that the Premiers of Queens
land, South Australia, and Tasmania are in accord with the Premier of New 20 

South '\Vales in this matter. I have, therefore, to express the hope that you 
will be pleased to ratify the cablegram of the Premier of Victoria of the 12th 
May last, as I am informed by my Government that they are arranging for 
a residence for the State Governor with a view to having the present Govern
ment House made available for the permanent residence of the Governor
General. 

I have, &c., 
HENRY COPELAND. 

The Under Secretary of State, Colonial Office, to the Agent-General. 

[Immediate.] Downing Street, 16 July, 1900. 30 

Sir, 
In reply to your letter of the 9th instant; I am directed by J\ir. Secretary 

Chamberlain to transmit, for your information, copy of a telegram which has 
been sent to the Governor of New South ,Yales on the subject of the residence 
of the Governor-General of Australia. 

2. Mr. Chamberlain is anxious to meet the wish of New South Wales, 
which he understands to be also the wish of the majority of the Federating 
Colonies, as far as possible; but, as you will see from what. is stated in the 
telegram to Earl Beauchamp, the decision must be subject to provision being 
made to meet the extra expenditure which the maintenance of two, and at no 40 

very distant date, three, Government Houses, and also, of course, to the 
decision of the Federal Administration, the wishes and convenience of which 
must mainly determine the movements of the Governor-General. 
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3. In regard to your suggestion that the Governor-General should RECORD. 

disembark first at Sydney, Mr. Chamberlain feels that such an arrangement No. 1a. 

would be impracticable owing to the route followed by the steamers, even if, 1~:-:n;·s 
as may be the case, the Governor-General did not wish to proceed to Sydney Copy 

1 
., 

overland, and it will be necessary for the Governor-General to land as- a !'arlia;en

private individual and arrange with his Prime Minister for the inauguration r:1Ztin;k~he 
of the Commonwealth some little time before the date fixed for that event. ~:idencc 

01 

4. Mr. Chamberlain thinks, however, that the ceremony of swearing-in G:verno~

the Governor-General and inaugurating the Commonwealth Administration g::0t~fh 
10 should take place at Sydney, and he hopes that this will sufficiently meet W?-Ies, 

the wishes of your Government, and be regarded as a fitting recognition of the ~~;:~ lst 

position occupied by New South Wales amongst the Federating Colonies. 1905 .• 
--continued. 

I have, &c., 
H. BERTRA 1 Cox. 

Cablegram from The Secretary of State for the Colonies to The Governor of 
New South \Vales. 

4.55 p.m., 16 July, 1900. 

Your telegram of 7th July question as to which opinion of delegates was 
asked was as to temporary residence of Governor-General pending establish-

20 ment of permanent F ederal capital, and permanent provision for residence. 

30 

Governor-General will be sworn in and Commonwealth inaugurated at Sydney, 
and if other Colonies have agreed to his mainly residing there during l">arlia
mentary recess, Her )fajesty's GoYernrnent will not object, subject, of 
course, to decision Federal A<lministration, but it will be impossible for him 
to maintain two establi hments, and three when Government House built 
at new capital, unless States or Commonwealth provide for up-keep of 
Government Houses, Sydney and Melbourne, for travelling expenses of 
himself and household, and for entertainment allowance. 

Minute by The Secretary of State for the Colonies. 

House of Commons, 17 July, 1900. 

I believe that no Governor-General of Australia can perform the duties 
of the office-and exercise its hospitalities in a fitting manner--if he is to 
reside in two or more cities during each year and pay visits to other Colonies, 
for less than £25,000 a year. The salary offered is £10,000 a year. If the 
States and the Federal Government, or both combined would guarantee an 
additional £10,000 a year for the up-keep of the various Government Houses, 
for the pay of the Governor's staff, and for travelling expenses, I think 
the arrangements might be made as a satisfactory footing for the performance 
of all the functions desired by the Australian Governments. 

40 The above expresses my personal opinion. J. C. 
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The Agent-General to The Under Secretary of State, Colonial Office. 
Govern or-General of Australia. 

9, Victoria-street, London, S. W., 18 July, 1900. 
Sir, 

Referring to my interview this morning with the Secretary of State for 
the Colonies, I have the honor to forward herewith, for his information, copy 
of a cablegram received by me from the Honorablc the Premier and Colonial 
Treasurer of New South ,vales, requesting me to obtain the interview in 
question, and suggest to Mr. Secretary Chamberlain that a man-of-war 

10 should meet Lord Hopetoun at Albany for the conveyance of His Excellency 
to Sydney direct. 

Since seeing Mr. Secretary Chamberlain this morning I have had an 
interview with Lord Hopetoun, and have informed his Lordship of the message 
received by me from my Government referred to herein. His Lordship 
expressed himself as very greatly pleased with the suggestion, and intimated 
that he had himself been thinking that such an arrangement might be possible. 
Lord Hopetoun was also good enough to acquiesce in the opinion that he 
should reside in Sydney during t he recess, if such should meet the approval 
of the Secretary of State. 

20 I should like to say that I was much imptessed with the very evident 
desire of his lordship, as Governor-General, to do ample justice to the Colony 
I have the honor to represent, as well as to Victoria and the other Colonies 
concerned. 

I have, &c .. , 
HENRY COPELAND. 

Cablegram from The Premier of New South Wales to the Agent-General. 

Sydney, 18 July, 1900. 

Your cipher telegram of yesterday. Obtain an interview with the 
Secretary of State for the Colonies. Suggest a man-of-war meet Lord 
Hopetoun at Albany for conveyance to Sydney direct. 30 

Opinion of Mr. R. E. O'Connor respecting Seat of Government of the 
Commonwealth. 

Chambers, 18 July, 1900. 

I have been asked to advise whether any place outside New South Wales 
can lecrally be the seat of the Government of the Commonwealth. 

{'am clearly of opinion that so long as section 125 remains pa.rt of ~he 
Constitution the seat of Government cannot be lega1ly anywhere outside 
New South Wales. 
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That section, which takes effect the moment the Constitution come into 
force, enacts in mandatorv terms that the seat of Government of the Common
wealth shall be in New South Wales. From that moment it becomes im
possible that the seat of Government can legally be anywhere outside of 
New South Wale . 

The portion of New South Wales which, subj ect to the provisions of the 
sect.ion, is to be chosen as the permanent. seat of Government can be deter
mined only by the Parliament of the Commonwealth ; but before the Parlia
ment determines that question there must, of necessity, be some place 

lO selected temporarily as the seat of Government in which the public business 
of the Executive of the Commonwealth will be transacted. 

The power to make this selection must, of necessity, be vested in the 
Federal Executive, but that power must be exercised subject to the provisions 
of section 125. To fix the seat of Government even temporarily outside ·of 
New South Wales would be as much a breach of the Constitution as to fix it 
permanently outside of N cw South Wales. 

For these reasons, I am clearly of opinion that under no circumstances 
can the F ederal Executive or any other authority, legally fix the seat of 
Government of the Commonwealth outside New South Wales. 

20 R.· E. O'CONNOR. 

The Agent-General to The Secretary of State for the Colonies. 

9, Victoria-street, Westminster, 20 Ju1y, 1900. 
Sir, 

Adverting to my recent interview with you with reference to the urgent 
request of the Government of New South ,vales that His Excellency th e 
Governor-General should be met at Albany by one of Her Majesty's ships 
on the Australian Station, may I be permitted to support that request by one 
or two facts which, though doubtless fully impressed on your own mind, I 
should be glad if you would bring before the Lords Commissioners of the 

30 Admiralty, with a view to favourably influencing their decision should the 
request have been remitted for their consideration. 

Such an event as the landing of our first Governor-General, which will 
represent the initial local demonstration of the accomplishment of our union, 
ought not to pass without appropriate jubilation of a national character in 
contra-distinction to a purely ~olonial event, and you may rely upon the 
Colonies contributing their share of the Imperial spirit if the Home Govern
ment assists in the only manner apparently po.;sible, viz., by bringing tJ 
our shores their and our connecting link, the Vice-regal representative 
of the British Empire, with that amount of State ceremony as can only be 

40 conferred by the use of one of Her Majesty's ships on the occasion ; whereas 
little eclat could be given to the event should the Governor-General land 
from an ordinary mail steamer in which any person, at the cost of £16, 
could travel a5 a steerage passenger. Moreover, His Excellency would 
simply be worried to death should he call in at Albany, Adelaide, and Mel
bourne, before arriving at Sydney; and from a recent conversation with his 

0 G 
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RECORD. Lordship, I feel sure that in his present state of health he would gladly 
No. 1a. welcome the carrying out of the proposal of our Government. I may point t:~[~t~t out that the only other alternative, viz., that of landing at Adelaide, and 

Cop-¥ travelling by train to Melbourne, and thence to Sydney, would be still more !'aa~~·a~~:~. fatiguing, inasmuch, as in addition to the capital cities na~ed, he would ha:ve 
rel3:ting to the to run the gauntlet of all the large towns when the tram must necessarily 
~~:dence of stop for water and coal, to say nothing of the exhaustive character of a 
Governo'. · railway journey of 1,059 miles. 
i : : ers~:~h That the event is one in which one of Her Majesty's ships might well, 
W~les, and without loss of dignity, take part, inasmuch as such an occasion has 10 1~:~:. i st never in British history before arisen, nor is it likely ever to arise again. 
1905 . a That the weldin.g together of 4,000,000 British subjects under the Crown is 
---wntinue · an event that Her Gracious Majesty herself, as well as Her Majesty's Imperial 

Government, may contemplate with a considerable degree of pride and 
pleasure, and when the territory embraced within the Federation is glanced 
at, it will be seen what immense possibilities for the expansion of the British 
nation are presented. The compact and ocean-girt continent of Australia, 
including the ear-drop of Tasmania, represents over one-eighteenth part 
of the land surface of the world, and even if we deduct half its superficial 
area as barren country (though I might point out that one of the richest 20 
gold-fields of the world- Kalgoor]ie- is within the supposed barren country), 
we then have left a territorial possession on which the British race can thrive 
as large as the combined territories of Great Britain, Norway, Sweden, and 
Denmark, Germany, Belgium, and Holland, Austria-Hungary, Switzerland, 
and Italy, France, Spain, and Portugal. Surely a territory twice as large 
as all these European countries, with an increasing British population equal 
to about 2,000 per week, would not degrade even one of Her Majesty's ships 
to honor. 

I may point out that my Government only ask that one of the ships 
on the Australian Station should be utilised by taking His Excellency the :lO 
Governor-General from the mail steamer at Albany, so that she would not 
be leaving Australian waters in executing this commission, and I have little 
doubt that his landing at Sydney would be made such a gala day that many 
people from the neighbouring Colonies would personally participate in the 
event. · I have, &c., 

HENRY COPELAND. 

The Premier of Queensland to The Premier of New South Wales. 
Chief Secretary's Office, Brisbane, 21 July, 1900. 

Sir, 
. I have the honor to acknowledge the receipt of your telegram 40 

of the l 7th instant embodying certain information received by you through 
His Excellency the Governor of New South Wales concerning the question 
of the residence of the Governor-General of the Australian Commonwealth 
during the recess of the Federal Parliament. 

Records. I have, &c., 
RoBER1' PHILP. 



95 

Minute for the Prime Minister. 

Government House, 26 July, 1900. 

The Governor has to submit for the information of the Honorable the Prime 
Minister the subjoined copy of a telegraphic despatch which has been received 
from the Secretary of State for the Colonies :- " Referring to your telegram 
" of the l 7th July, Lord Hopetoun will be glad to fall in with arrangements 
" suggested by Premier." 

BEAUCHAM.P, 

Governor. 

10 The Private Secretary, Government House, Sydney, to The Premier of New 
South ,vales. 

Dear Sir William, 
Government House, Sydney, 7 August, 1900. 

His Excellency has desired me to send you the enclosed for your 
private information. 

Yours faithfully, 
WILFRID ABEL SMITH. 

[Enclosure.] 

Cablegram to the Secretary of State for the Colonies from the Governor or 
20 New South ,vales. 

Sydney, 6 August, 1900. 

I will do as desired as to leaving after or before arrival of Governor-General. 
Prime Minister has been informed that Governor-General would much prefer 
to find Govenment House empty and ready for occupation, and has tele
graphed t o ascertain whether information is correct. I shall be much 
obliged if you can ascertain wishes of Governor-Geneial, with which I will 
gladly comply. 

Cablegram from Agent-General to The Premier of New South Wales. 

8 August, 1900. 

30 I have received a letter from Secretary of State for the Colonies agreeing 
conveyance Hopetoun from Western Australia to Sydney in a man-of-war, 
but inasmuch as his commission dormant to take effect from date of establish
ment Commonwealth of Australia hopes great demonstration may be 
deferred until that date. 

0 Gl 
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Cablegram from Agent-General to The Premier of New South Wales. 

9 August, 1900. 

~~f&amen- Referring to your telegram of 2nd instant, Governor-General in Germany. 
tary _Paper Wishes consult Lady Hopetoun before replying. 
relatmg to the 
residence of 
theGove~nor- The Under Secretary for Finance and Trade.- C.E.F.R. 10/8/00. 
General m ' 
New South 
Wales, 
printed lst. 
August, 1905 
~ntinued. Telegram from The Premier of Victoria to The Premier of New South Wales. 

30 August, 1900. 

I am informed by the Australian Natives' Association in this Colony that a 
request is being made by the Association through its branches in each 
Colony to every Premier that the 26th January, "Foundation Day," should 10 

be the day named in the Proclamation for the Inauguration of the Common
wealth in lieu of lst January. vVhat are your views? 

Submitted. No doubt the 26th January, as the anniversary of the 
foundation of the Colony of New South Wales, has considerable claims from 
an historical point of view, but I think the lst January, as the beginning of 
the year and of the century, will be such an obviously convenient starting
point, easily remembered for all time, so appropriate that with the close of 
the century the old order of things ceases and the new begins, that it will be 
well to adhere to the decision already arrived at, i.e., that New South Wales 
favours the lst January as the date for the inauguration of the Common- 20 

wealth.- W.D.B., 31/8/00. -

Inform.- W.J.L., 31/8/00. Mr. Robberds.- F.K., 31/8/00. Wired to 
Premier of Victoria.- C.E.F.R., 1/9/00. Records. 

The Secreta1·y of State for the Colonies to The Officer administering the 
Government of New South vVales. 

New South Wales.- No. 143. 
Downing-street, December, 1900. 

Sir, 
I have the honor to acknowledge the receipt of your telegram 

of the 27th instant, from which I have learnt with much gratification that 30 

the Legislature of New South Wales has provided for an annual contribution 
of abc,ut £3,000 towards the maintenance of the Governor-General's estab
lishment. 

I have, &c., 
J. CHAMBERLAIN. 



97 

The Honorable the Prime Minister.- Fredk. M. Darley, Lieut.-Gov., 
17/1/01. Accountant - F.K., 30/1/01. Noted. - C.G.L.B. Records.-
31/1/01, J.V. 

Minute for His Excel]ency the Lieutenant-Governor. 

Premier's Office, Sydney, 27 December, 1900. 

The Prime Minister will be glad if His E xcellency the Lieutenant-Governor 
will be good enough to cause the following cablegram to be despatched to 
the Right Honorable the Secretary of State for the Colonies. 

"New South "\Vales Parliament passed Act contributing proportion 
10 " of £10,000 as per population basis, say, about £3,000 per annum. 

20 

"In Victorian Parliament similar Bill introduced but rejected. Every
" thing has been done, in addition to above, for the convenience of 
" Lord Hopetoun at Government House, Sydney." 

WILLIAM JOHN LYNE. 

The Honorable the Prime Minister. - Fredk. M. Darley, Lieutenant
Governor, 28/12/00. Records. 

The Secretary of State for the Colonies to The Officer administering the 
Government of New South Wales. 

New South Wales.- No. 1. 
Downing-street, 11 January, 1901. 

Sir, 
I have the honor to acknowledge receipt of your telegram of the 

28th of December, on the subject of the contribution made by the Parliament 
of New South "\i\'ales towards the expenses of the Governor-General 's estab
lishment. 

2. I have already expressed in my despatch No. 143 of the 14th December 
the gratification with which I learned of this action on the part of the Legis
lature, which is in keeping with the generous reception accorded to the 
Governor-General by yourself and by the Government and people of the 

30 State. 
I have, &c., 

J. CHAMBERLAIN. 

The Honorable the Prime Minister.- Fredk. M. Darley, Lt.-Governor, 
15/2/01. · Records. 

0 G2 
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The Secretaty of State for the Colonies to The Officer Administering the 
Government of New South Wales. 

New South VVales.-No. 143. 
Downing-street, 25 .January, 1901. 

Sir, 
I have the honour to acknowledge the receipt of your despatch No. 133 

of the llth ultimo, reporting that you have assented to a Bill passed by the 
Legislature of the Colony, providing for the contribution to be paid by 
New South Wales towards the maintenance of the establishment of the 
Governor-General of Australia. 10 

I have, &c., 
J. CHAMBERLAIN. 

The Honourable the Prime Minister.-FREDK. M. DARLEY, Lt.-Gov. 
28 /2 /01. Mr. Robberds.-F.K., 7 /3 /01. No action necessary on these 
papers.-C.E.F.R., 12 /3 /01. Records. The Under Secretary. Send to 
Prime Minister.-T. W., 23 /10 /01. The Prmcipal Under Secretary.-F.K., 
24 /10 /01. Put copy of Bill herewith, 1 /ll /01. Put by.--J.M.G., 1 /ll /01. 

The Premier of New South Wales to The Prime Minister of the Commonwe~lth 
of Australia. 

13 August, 1901. :W 

Dear Mr. Barton, 
The question having arisen as to who is to look after the interior of 

Government House, Sydney, during the Governor-General's stay in Victoria, I 
desire to transmit to you copy of a communication which has been received 
by the Principal Under Secretary from the Governor-General's Private 
Secretary on the subject. 

As certain properties are to be transferred to the Federal Government, 
and as this forms part of one of them, it appears to me that this is a matter 
to be determined by the Federal, and not by the State Government. 

I shall be glad, therefore, if you will kindly say whether you concur in my 30 
views, and let me have a reply at your earliest convenience. 

Yours, &c., 
JOHN SEE. 

The Premier of New South Wales to The Prime Minister of the Commonwealth 
of Australia. 

2 April, 1902. 

Sir, 
In continuance of previous correspondence, I have now the honour to 

inform you that this Government is agreeable to place Government House, 
Sydney, at the disposal of His Excellency the Governor-General of the 40 
Commonwealth upon the same terms and conditions as those offered by the 
Government of Victoria in respect to the Vice-1·egal residence in Melbourne. 

I have, &c., 
JOHN SEE. 
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The Prime Minister of the Commonwealth of Australia to The Premier of RECORD. 

New South Wales. No. 13. 
Inform11.nt's 

Department of External Affairs, Melbourne, 29 May, 1902. ~tbit F., 
Sir, Parliamon-

I have the honour to inform you that I have been asked in Parliament !:1iti~;p:,r 
whether I will obtain from your Government copies of all corre pondence the_d f 

between the Government of New South ·wales an<l the Colonial Office reiating ~:: once 
O 

to the residence of the Governor-General, and matters appertaining thereto. governt-
To that request I replied that I was not in a position to acquire copies N::rsou\h 

10 of the documents referred to, but that I would ask for them, and would be ;i~:!;i lst 

glad to lay them on the table of the House if they were furnished. August, 

I would be pleased to have an opportunity of perusing this correspond- ~ntinued. 

ence, and I should be much obliged if you would be so good as to direct that 
copies of the letters mentioned be forwarded to me, and at the same time 
kindly intimate whether your Government will give its permission for those 
copies to be made public. 

I have, &c., 

ALFRED DEAKIN. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
20 New South \Vales. 

Department of External Affairs, Melbourne, 4 July, 1902. 

Sir, 
I have the honour to refer to my letter of 29th May last, informing you 

that it had been asked in Parliament whether I would obtain from your 
Government copies of all correspondence between the Government of New 
South vVales and the Colonial Office, relating to the residence of the Governor
General and matters appertaining thereto. 

May I ask you to be good enough to cause me to be furnished with the 
information in question at your early convenience. 

RO The House of Representatives will probably reassemble on the 22nd 
instant, and I shall be glad to be in a position to table this information on 
that date. 

I have, &c., 

ALFRED DEAKIN . 

Acknowledge.-Done, 10 /7 /02. Copies may perhaps be supplied. -
C.W., 11 /7 /02. Approved.-J.S., 11 /7 /02. 

0 G3 



RECORD. 

No. 13. 
Informant's 
Exhibit F., 
Copy 
Parliamen
tary Paper 
relating to 
the residence 
of the 
Governor
General in 
New South 
Wales, 
printed lst 
August, 
1905 
--rontinued. 

100 

The Premier of New South Wales to The Prime Minister of the Commonwealth 
of Australia. · 

Sir, 
5 April, 1905. 

I have the honour to intimate that I shall be glad if you will be so good 
as to inform me as to the terms and conditions on which the Victorian 
Government place the Government House, Melbourne, at the disposal of the 
Commonwealth as a residence for His Excellency the Governor-General. 

I have, &c., 
J. H. CARRUTHERS. 

Telegram from The Premier of Victoria to The Premier of New South Wales. 10 

Melbourne, 2 May, 1905. 

No formal agreement executed between State and Federal Governments 
respecting Government House. Am sending copy of letter asked for by 
to-morrow's mail. 

The Acting Under Secretary for Finance and Trade to The Under Secretary 
Chief Secretary's Department. 

The Treasury, New South \Vales, Sydney, 
3 May, 1905. 

Sir, 
I shall be glad if you will furnish for the information of the Premier, as 20 

early as possible, a brief statement, showing the amount expended in one 
year (say for the financial year ended 30th June, 1904) by the Director of 
the Botanic Gardens in the maintenance of the Government House Grounds 
(Federal). 

The information is required in connection with an endeavour to ascertain 
the total annual cost to the State of the Governor-General's establishment, and 
I should like to receive it during the course of to-morrow, if practicable. 

I have, &c., 
C. J. SAUNDERS. 

Acting Under Secretary for Finance and Trade. 30 

The Examiner. Information herewith.-S. F. 

Mr Maiden states that the vouchers which have passed through his hands 
for the upkeep of Federal Government House Grounds for the financial year 
ended 30th June, 1904, amount to £68119s. 5d. The Acting Under Secretary 
for Finance and Trade.-J.M.G., U.S., B.C., 5 /5 /05. 
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The Acting Under Secretary for Finance and Trade to the Under Secretary R ECORD. 

for Public \Vorks. No. 13. 
Informant's 

S h ·ur l S d 1\K E xhibit F. , 
The Treasury, New out na cs, y ney, 3 !uay, 1905. Copy 

Sir Pa.rlia.men-

, b d 'f . f · f · f h J::> · ta.ry P a.per I shall e gla 1 you will furnish or the m ormat10n o t. e rcm1er, relating to 

as early as possible, a summarised statement showing the amount expended ; : dence of 

under your Department in one year (say for the financial year ended 30th theGove~nor 

June, 1904) in the upkeep and maintenance of Government House (Federal). i:!0
r8~~tt 

The information should show the cost of furniture, lighting, wages of Wales, 

10 employees paid from State funds, &c., and should be complete. It is f~;~t i st 

required in connection with an endeavour to ascertain the total annual cost to 1905 
the State of the Governor-General'.s Establishment, and I should like to -continued. 

receive the particulars during the course of to-morrow, if possible. 

I have, &c., 

C. J. SAUNDERS, 

Acting Under Secretary for Fmance and Trade. 

Please supply at once.-J. D., 4 /5 /05. Bookkeeper. Statement here
with. - S.S., 4 /5 /05. The Under Secretary.-0.C. Forward at once.
J.D., 4 /5 /05. 

20 Department of Public Works, N.S.W., Accounts Branch, 4 May, 1905. 

Federal Government House, Macquarie-street, Sydney. 

Return of Expenditure from lst July, 1903, to 30th June, 1904. 

*Repairs and Alterations 
Wages-Employees 
Lighting .. 
Furniture .. 

Total 

£ s. d. 
481 1 5 

1,046 17 5 
148 0 9 
122 19 0 

£1,798 18 7 

*£228 4s. lOd. of this amount was pairl from State funds; remainder from 
30 Commonwealth funds.-S.S., 5 / 5 /05. 

O.C.-S.S., 4 /5 /05. 

# 
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The Premier of Victoria to The Premier of New South Wales. 

Sir, 
Premier's Office, Melbourne, 4 May, 1905. 

In accordance with the promise contained in my telegram of the 3rd 
instant, in reply to yours of the same date, I have now the honom to forward 
herewith a copy of the letter forwarded to the Honorable the Premier of 
New South ,vales from this Office on the 25th March, 1002, respecting the 
matter of the draft agreement between the Commonwealth and the Victorian 
Governments in connection with the occupation of Government House, 
Melbourne, by the Governor-General. 10 

I have, &c., 
THOMAS BENT, 

(per R.W.R.). 
Connect with A5,870 and put away.-J. B., 27 /5 /05. 

[Enclosure.] 

Sir, Premier's Office, Melbourne, 25 March, 1902. 

In continuation of my letter of the 14th January, No. 173, respecting 
the basis upon which expenses incidental to the maintenance of the Governor
General's residence are charged to the Commonwealth, I have now the honor 
to inform you that it has been arranged that this Government will allow 20 

of Government House being occupied for the purposes of the Governor
General, for a term of three years (with the option of two years' extension), 
free of cost to the Federal Government ; and, in consideration of this, the 
latter will maintain the house, offices, grounds, &c., and effect any repairs 
which may become necessary, during the term of occupancy; and also, on 
giving up occupation, put the building, offices, grounds, &c., in the same 
order and condition as they were placed when first occupied by the Governor
General. 

I have, &c., 
A. J. PEACOCK, 30 

Premier. 

Precis. 

Establishments in New South vVales of the Governor-General and the 
Governor of the State. 

Unfortunately the correspondence which passed in 1901 between the Federal 
Premier and the Premier of New South ,vales, which followed the opening 
of the question of the Governor-General's occupancy of Government House, 
Sydney, is not available. Diligent search has proved that the documents 
went to Melbourne last November with a file of papers relating to more 
recent happenings in this connection, and cannot now be recovered. 40 
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An inspection of the registers in the Chief Sec1·etary's Office and the RECORD. 

Public 'Works Department discloses the following information : - No. 13. 

On 16th June, 1901, the Federal Premier wrote requesting occupation Informant's 
Exhibit :F., 

of Government House, Sydney, by the Government of the Commonwealth Corr 
for p~pos~s of the residence of the Goyernor-.General. . . r:r.~·a;~;~ 

Victoria, as the only other State directly mterested on the pomt, decided relating to 

that the expenses of maintenance of the Governor-General's establishment !:dcncc of 

should not be a charge on State funds. the 

The Under Secretary for Public "\!Yorks, in a report dated 28th August, ~~:;;tin 
10 1901, recommended that the Federal authorities be offeI'ed the house and New South 

premises at a rental of £4,500 per annum, constituted as follows : - ;~~~!d ist 

4% on value of existing buildings (£66,000) £2,640 t,;0~ust, 

4% on cost proposed new ballroom (£19,000) 760 ---continned. 

6% on value furniture (£10,000) 600 
Nominal rental of land (34 acre ) 500 

£4,500 
the Federal Government to maintain the premises in their existing condition. 

This recommendation received the approval of the Secretary for Public 
Works, by whom it was transmitted to the Premier of the time. 

There is, however, no trace of an offer in these terms ever having been 
20 communicated to the Commonwealth; but there is evidence of the receipt 

of successive requests from the Federal Premier for a reply to his proposals 
for" handing ove.r Government House, Sydney, to the Federal Government." 

We come to something definite on 2nd April, 1902, however, for on that • 
date Sir John See (Premier and Chief Secretary), by letter informed the 
Prime Minister of the Commonwealth that "this Government is agreeable 
"to place Government House, Sydney, at the disposal of His Excellency 
"the Governor-General of the Commonwealth upon the same terms and 
" conditions as those offered by the Government of Victoria in respect to 
"the Vice-I'egal residence at Melbourne." 

30 No formal agreement has been executed between the State and the 

40 

Fedemtion respecting Melbourne Government House, however, but the 
following constitute the conditions under which the Commonwealth occupa
tion holds : -

" The Government of Victoria allows of Government House being 
"occupied, for the purposes of the Governor-General, for a term of three 
"years (with option of two years' extension) free of cost to the Federal 
" Government ; and in consideration of this the latter will maintain 
"the house, offices, grounds, &c., and effect any repairs which may 
" become necessary during the term of occupancy ; and also on giving 
" up occupation put the building, offices, grounds, &c., in the. same 
"order and condition as they were placed when first occupied by the 
" Governor-General.'' 

It remains to be added that all expenditure in the shape of maintenance 
(gardeners, furniture, l~ghting, repairs, &c.), has, in the case of Sydney 
Government House, in accordance with the above understanding, been borne 
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by the Commonwealth, although until 30th June, 1904, the pay of the hall
porter (£160 p.a.) for the period during which the house was not in occupation, 
has been a charge on State funds. The policy in regard to the cost of any works 
in the nature of structural alterations to the buildings has been to defray 
the expenditure from State money. 

As interest may centre in the actual time the various Governors-General 
have spent in Sydney Government House, the information is as under : -

1900 (Lord Hopetoun) . . 21 days 
1901 ( do ) .. llO ,, 
1902 (Lords Hopetoun and Tennyson) 15 ,, JO 
1903 (Lord Tennyson) 150 ,, 
1904 (Lord Northcote) 140 ,, 
1905 ( do ) from 25th March to 26th June. 

The periods during which the Federal Parliament has been in recess 
since. its inauguration are as follows : -

1902. - llth Octobel' to 3lst December 

{ 
lst January to 25th May .. 

1903 23rd October to 3lst December 

1904 { lst January to lst March .. 
16th December to 3lst December 

1905. lst January to 27th June 

Days. 
82 

: : } 215 

: : } 76 
178 

20 

The circumstances of the fixing of the salary of the Governor-General 
• are as uoder :-

The Colonial Office considered £25,000 per annum a reasonable and 
necessary allowance. . 

The Constitution Act provides for £10,000 a year. 
On representations from the Home authorities that this latter sum 

was inadequate, the New South Wales Legislature (vide the "Governor
General's Establishment Contribution Act, 1900,"- copy herewith) agreed 30 
to raise the total amonnt to £20,000, but a similar measure introduced to the 
Victorian Parliament was 1·ejected. 

This circumstance is only cited to still further demonstrate that New 
South Wales has at all times evinced a readiness to bear her share of the 
expenses associated with the Governor-General. 

The cost annttally of the establishments of the various State Governors 
are as under :-

New South "\iVales (" Cranbrook" and "Hill View ") £12,368 
Victoria 8, 732 
Queensland 7,132 40 
New Zealand 7,000 
South Australia 4,250 
Western Australia 4,000 
Tasmania . . 2,750 

E. B. HARKNESS. 

6 /5 /05. 
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[Enclosure.] 

Act No. 78, 1900. 

RECORD. 

No. 13. 
Informant's 
Exhibit F., 
Copy 

An Act to authorise certain annual payments to be made towards the Pa.rliimen

maintenance of the Establishment of the Governor-General. [ Assented ;:[!tin;iorthe 

to, nth December, 1900.] . residence of 
"lXTh . . h h d . bl J h' C 1 h ld 'b t . theGovernor-
H ereas 1t JS t oug t esna e t 1at t lS O ony S OU contri ute O raise General in 

the annual amount to be received by the Governor-General to twenty Nwew1 South 

M 
a.es, 

thousand pounds: Be it therefore enacted by the Queen's ost Excellent printed lst 

Majesty, by and with the advice and consent of the Legislative Council and ~~:;;I;J5 

10 Legislative Assembly of New S,>'Uth Wales in Parliament assembled, and -
by the authority of the same as follows :- Preamble. 

1. This Act may be cited as the "Governor-General's Establishment Short title. 

Contribution Act, 1900." 
2. It shall be lawful for the Governor, with the consent of the Goverhor- Contribution of this 

General, acting with the advice of tht Federal Executive Council, to-cause to be Colony 

paid annually from the Consolidated Revenue Fund t:)wards the maintenance to~~rcls 

of the establishment of the Governor-General, an amount which bears the :~~~:~t 
same proportion to the difference between twenty thousand pounds and the rteh~,eGived by 

. . e overnor-
amount appropriated by or under the Commonwealth of Australia Con- Ge:ieral to 

20 stitution Act for the sala.ry of the Governor-General as the number of people !:!~!Ind 

of New South vVales bears to the number of people of the Commonwealth, pounds. 

excluding in both cases aboriginal natives. 

The Premier of New South "\¥ales to The Prime Minister of the 
Commonwealth of Australia. 

Premier's Office, Sydney, 12 July, 1905. 
Sir, 

I desire to invite your attention to the important question of the 
residence of His Excellency the Governor-General. 

In this matter not only has the larger constitutional right of New South 
30 \Yales to the permanent establishment of the Vice-regal head-quarters 

within the State been withheld, but the agreement entered into with respect 
to his residence in Sydney dnring recess has never been fairly honored. 

At the inauguration of Federation it was universally admitted that 
the Mother Colony's right to the seat of Government involved as a necessary 
consequence the permanent residence of the Governor-General in New 
South ·wales, from which he should depart only for the purpose of convenient 
consultation with his Ministers during the sessions of Parliament, and for 
periodie visits to the other States of the Commonwealth. This, which was 
a matter of genera.I public expectation, was confirmed by Interstate negotia-

40 tions, and by the publicly expressed opinions of Federal Ministers. 
In a despatch to Lord Beauchamp, dated lOth August, 1899, the Secretary 

of State for the Colonies admitted the convenience or His Excellency remain-
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ing in Melbourne during the 3ittings of Parliament, but clearly recognised 
that, during recess, other arrangements must be made by asking what pro
vision Ministers proposed to make for his establishment in New South 
,vales. 

Sir '\Villiam Lyne, in reply to this request, while pointing out that the 
Constitution Act did not provide that the Governor-General should reside i11 

Melbourne, concurred in the assumpti·Jn that he would probably remain there 
<luring sessions, and informed ':\Ir. Chamberlain that this State would make 
arrangements for his re5idence in Sydney at other times. Following up this 
reply, Sir ,Villiam addressed the Premiers of Victoria, South Australia, Queens- 10 
land, anrl Tasmania, asking for their concurrence in this understanding, and 
received from them communications indicating their recognition of this State's 
right to the permanent head-quarters, with a proviso in one instance for 
periodic visits to the other States. 

New South Wales, moreover, has always been ready to make any 
sacrifice or incur any expense involved in the discharge of its obligations in 
this matter in the firm expectation that the compact would be respected. 
,Vhen the question of increasing the statutory allowance of the Governor
General to £20,000 wa5 suggested, om· legislature immediately passed an Act 
for the payment of our share of the extra amount, whereas a similar pro- 2<• 
vision was rejected by the Victorian legislature; and, moreover, while New 
South ,vales has to bear its share of the cost of the Vice-Regal establishment 
in Victoria, the surrender of t.he State Government House for the Governor
General imposes on us the whole burden of making other provision for the 
Sfa.te Governor. 

Such being the history of the matter, and such the nature of the Inter
state compact, it is but natural that this State should feel profoundly dis
satisfied wi~h the continued violation during the five years of Federation 
of the understanding arrived at, and that the fact that the Vice-Regal residence 
has for all practical purposes been permanently fixed in Melbourne should have 30 
aroused a widespread feeling that the rights of New South Wales have been 
entirely disregarded. 

From the establishment of Federation up to the present date, the 
Governor-General has, on the average, spent only eighty-nine days per 
annum in Sydney. That is to say, fo1~ the greater portion of the year the 
costly State Government House which we, in the discharge of our part of 
the compact, made available for the Governor-Genera], is empty and unused, 
while for the purpose of providing other quarters for the State Governor we 
have to incur a large expense, for which we receive no adequate return. 

vVe think the time has now arrived at which a clear and unmistakable 40 
understanding must be arrived at with respect to the following points : -

1. Are arrangements to be made making Sydney or any other 
place in New South Wales, the permanent head-quarters of the Governor
General? If not, what place is to be selected for that purpose? 

2. If the rights of New South vVales in this matter are not to be 
honoured, are the Federal authorities prepared to hand back Government 
House, Sydney, to New South Wales, and accept other arrangements 
for the occasional residence of the Governor-General in this State? 
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This offer is not be construed as a surrender of the State's claims, but RECORD. 

merely as an act of necessity under compulsion on its part (and not an No. 13. 

act of option) until some tribunal enforces our rights. Informant's 

I have, &c., 

J. H. CARRUTHERS. 

Exhibit F., 
Copy 
Parliamen
tary Pa per 
relating to 
the residence 
of t he 
G-Overnor
General in 
New South 

The Prime Minister of the Commonwealth of Australia to The Prcmjer of Wales, printed l st 
New South ,vales. August, 

Melbourne, 13 Jvly, 1905. 
Sir, 

10 I have the honor to acknowledge the receipt of your letter of the 12th 
instant, with reference to the question of the residence of His Excellency tbe 
Governor-General, and to inform you that your communication will receive 
consideration. 

I have, &c., 

ALFRED DEAKIN. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South \Vales. 

Melbourne, 24 July, 1905. 
Sir, 

20 . VVith reference to your letter of the 12th instant, on the subject of the 
residence of the Governor-General, 1 have the honor tc inform you that 
the papers in the possession of this Government bearing upon the question 
have been perused. They do not seem to be complete, but those which we 
have belonging to the pe1·iod after the acceptance of the Commonwealth 
Constitution by the People of Australia do not disclose either the nature of 
the interstate arrangements to which you allude, or the authority for makjng 
them . 

. 2. The only despatch from the Secretary of State, of lOth August, of 
which we have a copy, is marked "confidential," but appears to have been 
laid before Parliament. After calling attention to Clause 124 of the Consti-

20 tution, providing that " the Parliament shall sit at Melbourne until it meets 
at the seat of Government," Mr. Chamberlain there said, "I presume that 
during this period the Governor-General of Australia will mainly reside at 
Melbourne.'' 

3. As far as can be ascertained, the Commonwealth Government has 
not yet been furnished with particulars of any interstate negotiations 
mentioned by you, though there are illusions to them at the time in cable
grams to and from London. 

1905 
--continued. 
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4. Under these circumstances, I am, as you will see, unable to folJow 
the preliminary part of your letter relating to " the history of the matter 
and . . . the nature of the interstate compact." 

5. I am also unaware of any proof "that the Vice-regal residence has 
for all practical purposes been permanently fixed in Melbourne." As you 
are aware, the sessions of the Federal Parliament have been extremely 
prolonged, and the stay of the Governor-General in Melbourne has of necessity 
been correspondingly extended. This contingency, of course, cannot be 
provided agaim,t. 

6. Unfortunately, there is no record in this office of the periods spent by 10 
previous Governors-General in the several States, but I find that since Lord 
Northcote's assumption of office, until the lst instant, he had spent 179 days 
in Sydney and 182 days in Melbourne. As you are doubtless aware, Lord 
Northcote had arranged to remain in your State for a further period of 
fourteen days, but the recent political crisis demanding his immediate return 
to Melbourne reduced it by that period. 

7. Although the present session is only just commencing, His Excellency 
proposes, if possible, to pay a visit during September to Western Australia, 
the only State which he has not yet made himself personally acquainted. 
As a consequence, for the greater part of this year the remarks which you 20 
have made as to your Government House will apply with at least equal force 
to the condition of Government House, Melbourne, which is made available 
for His Excellency on exactly the same terms. Such absences ftom the 
capitals of the two most populous States must continue while the Governor
General visits all the States in order to keep in touch with the whoie of the 
people of the Commonwealth. 

8. In reply to the questions raised in the latter part of your letter under 
reply, allow me to say (1) that this Government is of opinion that the Federal 
Capital, when created, will be the permanent head-quarters of the Governor
General; and (2) that, in the meantime, while there are no permanent 30 
head-quartffi's, it is the wish of this Government to retain Government 
House, Sydney, for the use of the Governor-General. I therefore invite 
your concurrence to an extension of the present arrangement, which for 
reasons submitted by me to Parliament in August, 1902, appears to be highly 
desirable. 

I have, &c., 

ALFRED DEAKIN. 

The Premier of New South Wales to The Prime Minister of the Common
wealth of Australia. 

29 July, 1905. 40 

Sir, 
In replv to your letter of the 24th instant, on the subject of the residence 

of the Gove'rnor-General, I have the honor to say that I intend to lay before 
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Parliament on Tuesday next, the enclosed document, whi.ch shows the RECORD. 

correspondence, interstate and otherwise, relating to this matter. I under- No. 13. 

stood that copies had been furnished to you as therein is recorded. 1~::nt 
I need only, at this stage, refer to the eighth paragraph of your letter, ~0 P{ 

wherein you state ,(1) that your Government is of opinion that the Federal ta~'i,1!;~~ 
capital, when created, will be the permanent head-quarters of the Governor- ret~~ng totr 

General, and (2) that, in the meantime, while there are no permanent head- ~:~ ence 
O 

quarters, it is the wish of this Government to retain Government House, t vcrn
1
or· 

Sydney, for the use of the Governor-General. In reference to statement Ne: ,rso~ih 

10 N~. 1, I wish to s3:y tl:iat, whilst the proposition put forward therein is self- :;f~:,d l st 

evident, the Constitut10n under which your Government and the Governor- August, 

General are called into existence distinctly provides in section 125 (inter alia) ~ !ntinued. 

that "the seat of Government shall be in the State of New South Wales." 
The head-quarters of the Governor-General, it will be admitted, I presume, 
must be at the seat of Government. On this subject I invite yom· attention 
to the opinion of l\1r. R. E. O'Connor, now one of the Justices of the High 
Court of Australia, dated 18th JuJy, 1900, wherein he states that "to fix 

. "the seat of Government, even temporarily, outside New South Wales, 
" would be as much a breach of the Constitution as to fix it permanently 

20" outside New South vVales." The despatches show that, pending a decision 
of Parliament as to the permanent seat of Government, it is a matter for the 
Federal Executive to determine the temporary or provisional seat of Govern
ment, and Mr. O'Connor says, "The power to make ~his selection must 9f 
necessity be vested in the Federal Executive, but th3.t power must be 
exercised subject to the provision of section 125." 

I, therefore, beg most respectfully to ask you to clearly and definitely 
state if the Federal Executive has ever decided where the seat of Government 
and the Governor-General's head quarters arc to be pending the determin
ation of the permanent Federal capital site. If no such decision has ever 

30 been arrived at, it will be interesting to learn why so important a matter 
has escaped the attention which I now invite you to give to it in justice, not 
only to New South Wales, but to the whole Commonwealth, which should no 
longer be in doubt as to the place from whence it is being governed under 
the Constitution. 

In reference to statement No. 2, I ask for an assurance from you that 
the Federal Constitution and the compact made prior to its acceptance by 
the people of New South ·wales, as well as the arrangements agreed to by 
a majority of the States, will in future be duly respected, and, if in doubt, 
be better defined. Pending your consideration of this matter in all its 

40 bearings, and a more definite conclusion of our correspondence, the existing 
arrangements may continue, as I am sure neither Government wishes to 
precipitate events by any abrupt termination of arrangements affecting tlie 
personal convenience of the Governor-General. 

I have, &c., 

J. H. CARRUTHERS. 

0 H 
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Informants' Exhibit F. 

Copy Parliamentary Paper ordered by the Legislative Council of New South 
Wales to be printed, l 7th September, 1912, relating to the residence of 
the Governor-General in New South Wales, appearing as Exhibit G to 
the Affidavit of Thomas Henley. 

1912. 

Legislative Assembly. 

New South \Vales. 

The Residence of the Governor-General in New South \!Vales. 

(Correspondence and Papers Rela.tmg to.) 

Ordel·ed by the Legislative Assembly to be printed, 17 September, 1912. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South \Vales. 

Sir, 
Melbourne, 9 August, 1905. 

10 

Adverting to your letter of the 29th ultimo, with enclosure, I have 
the honour to state that I am advised that until the Federal Capital is estab
lished there will be no permanent headquarters of the Governor-General 
and no "Seat of Government" within the meaning of Section 125 of the 
Constitution Act. 20 

2. The Federal Executive Council has not decided, nor is it necessary 
for it to decide, where either shall be pending the determination of the 
permanent Federal Capital site. The Appropriation Acts make provision 
for two residences for the Governor-General-one in ~lelbourne and the 
other in Sydney-which are occupied by His Excellency at will, according 
to the exigencies of his office. 

3. At present Parliament meets in Melbourne, as provided in the Con
stitution, and while its deliberations are proceeding it is as a rule found 
desirable that His Excellency the Governor-General should reside there. 
Thi.s necessity was clearly recognised from the first (see despatch August 30 

lOth, 1900), and experience has since supported it. 
4. There are Federal offices and officers in every State, but the heads of 

Departments and their central staffs are inseparably associated with the 
transaction of Parliamentary business. These conditions will continue to 
exist until the permanent Federal Capital site is determined. 

5. When Parliament is not in session the Governor-General spends the 
greater part of the balance of the year in Sydney, but is free to visit, and 
does visit, the other States in the discharge of his official obligations. I 
see no manner in which these natural arrangements can re altered with 
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advantage, or why they should be altered at this juncture. They accord RECORD. 

with the Federal Constitution and with any compact of which I am acquainted No. 13. 
" made prior to its acceptance." Informant's . f . Exhibit F., 

6. The arrangements agreed to by the Mmisters o a majority of the Cop.y 
S~ates after ~he Constituti_on had been accepted_ by the people are upon a ~:~ia~~~ 
different footmg, but even m respect to these I fail to see that there has been relating to 

any departure from them when the prolonged sittings of the Federal Parlia- !~:idence of 

ment are taken into account. the 

I h b ffi · l] · f d h h · • f Governor-7. am appy to C O Cla y lil ·orme t at you ave no mtent10n O General in 
10 terminating the arrangements you have been good enough to make for the New South 

personal convenience of the Governor-General. :r~::i 11th 
I have &c September, 

' ., 1912 
ALFRED DEAKIN, -rontinued. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

M~lbourne, 6 December, 1905. 
Sir, 

I have the honour to forward herewith, at the instance of my 
colleague, the Minister for Home Affairs, copy of the agreement for the 

20 occupation of Government House, Melbourne, by His Excellency the 
Governor-General, which has been accepted by the Government of the State 
of Victoria, and to request that your Government will accept a similar agree
ment in respect of the occupation of Government House, Sydney, by the 
Governor-General. 

2. In a communication forwarded by your Government on the subject, 
dated 2nd April, 1902, the Premier stated that he would "place Govern
" ment House, Sydney, at the disposal of His Excellency the Governor
" General of the Commonwealth upon the same terms and conditions as 
" those offered by the Government. of Victoria in respect of the official 

30 " residence at Melbourne." 
Anticipating your courtesy in this matter. 

I have, &c., 
ALFRED DEAKIN. 

Agreement. 

An Agreement made the day of one thousand nme 
hundred and five between His Excellency the Governor of the State of 
Victoria in Council of the one part and the Commonwealth of Australia 
(hereinafte1· called the Commonwealth) of the other part for the use and 
occupation by his Excellency the Governor-General of the Commonwealth 

40 of the Government House, St. Kilda-road, Melbourne, with the buildings 
and grounds appurtenant thereto, and the furniture and other effects therein, 
witnesseth as follows : -

0 Hl 
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1. The Governor of the State of Victoria in Council under the powers 
in that behalf conferred upon him by an Act of the Parliament of the State 
called the "Commonwealth Arrangements Act, 1900," agrees with the 
Commonwealth that the Government House, St. Kilda-road, Melbourne, 
together with the buildings, offices, and grounds appurtenant thereto, which 
grounds are delineated in the Plan attached hereto and marked with the 
letter " A," and the furniture and other effects specified in the Schedule 
attached hereto and marked with the letter " B," shall be and are hereby 
let rent free to the said Commonwealth for the term of five years from the 
first day of January, one thousand nine hundred and one, and thereafter 10 
from year to year until this tenancy shall be determined as in Clause 9 of 
this agreement mentioned for the use and occupation by the Governor
General as a residence subject to the terms and conditions hereinafter 
appearing. 

2. The Commonwealth agrees that it will, during the continuance of 
this tenancy, and at its own cost, maintain the premises and all new fixtures 
and additions thereto in good and substantial repair, and will at the like 
cost keep and maintain the gardens and pleasure-grounds in proper order 
and condition. 

3. No alterations and additions shall be made in or to the fabric of the 20 
building or to the services, appliances, or conveniences connected therewith 
without the previous consent of the proper officer of the State Government. 

4. The Commonwealth agrees that it will replace with articles of a similar 
kind and of equal value such parts of the furniture and other effects as may 

. be, or may have been, destroyed or damaged during th_e occupancy of the 
premises by the Governor-Genera] of the Commonwealth. 

5. The Commonwealth will not, without the previous license of the 
proper officer of the State Government, permit any of the furniture or other 
effects to be removed from the premises. 

6. Any officers whom the State Government may designate to the 30 
Commonwealth for the purpose shall, at ·all reasonable times, be permitted 
to visit and inspect every part of the buildings and their appurtenances, 
for the purpose of viewing and inspecting their state of repair and condition. 

7. That the State Government shall, during the continuance of this 
agreement, keep the buildings, fittings, and furniture insured against fire 
in some company or companies, in the name of the State Treasurer, in the 
sums following-that is to say, the messuage, stables, coach house, lodges, 
and other buildings and erections, in the sum of £92, 750, and the furniture 
and other effects specified in the Schedule, or substituted for them, in the 
sum of £12,500 ; and the State Government shall lay out all moneys received 40 
under, or by virtue of any insurance so effected in rebuilding, reinstating, 
replacing, or repairing the premises, furniture, or other effects which may 
be destroyed by fire. The Commonwealth shall p~y to the State Govern
ment the amount of the premiums paid by it for keeping the buildmgs, 
fittings, and furniture insured as above provided; and shall not be liable 
to the State Government for any damage by fire to the said buildings, fittings, 
furniture beyond the repayment of such premiums as aforesaid. 
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8. At the expiration or other sooner determination of this tenancy, 
the Commonwealth will cause to be delivered up to the proper officer of the 
State Government the premises (including the furniture and effects specified 
in the Schedule, or substituted for the same), and all new fixtures and 
additions thereto, together with the gardens and pleasure-grounds in the 
like good and substantial repair, condition, and order and as they respectively 
were when taken over by the Commonwealth. 

9. This tenancy shall be determinable at any time after the expiration 
of the said term of five years by not less than twelve months' notice in 

10 writing given by either party to the other of the intention of such party to 
determine the same. 

In witness whereof His Excellency the Honourable Sir Reginald 
Arthur James Talbot, Knight Commander of the Most Honourable 
Order of the Bath, Governor of the State of Victoria, hath hereunto set 
his hand and the Seal of the said State, and the Attorney-General of 
the Commonwealth of Australia, for and on behalf of the said Common
wealth his hand and Seal the day and year first above written. 

The Schedule referred to. 

Signed, Sealed, and Delivered by the Hon. Isaac Alfred 
20 Isaacs, Attorney-General of the Commonwealth 

of Australia, for and on behalf of the said 
Commonwealth, in the presence of,-

The Chief Cle1·k, The Treasury, Sydney, to The Secretary to the Department 
of External Affairs, Melbourne. 

The Treasury, Sydney, 5 January. 1906. 
Dear Sir, 

Mr. Carruthers left last evening for the country, and, the Under Secretary 
being absent, he requested me to write to you with regard to the proposal 
to lease the State Government House to the Commonwealth Government 

30 as a residence for His Exce1lency the Governor-General when visiting 
Sydney. 

Since his return, Sir Harry Rawson has informed Mr. Carruthers that 
Lord and Lady Northcote are apparently desirous that h~ should enter 
into occupation of State Government House. In view of the proposals 
made by the Federal Government for a fresh lease of Government House, 
Mr. Carruthers ·will be glad to know, before taking any steps in the direction 
of giving effect to these proposals, whether the desire expressed by Lord and 
Lady Northcote is in accot·d with the views of the Commonwealth Govern
ment in respect of the disposition of State Government House. 

40 A complete understanding of the matter is desirable at as early a date 
as possible, as the lease of " Cran brook," the residence of Sir Harry Rawson, 
terminates on the 30th September next, and the lessors have i,ntimated that 
they are not prepared to renew the lease. 

0 H2 
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RECORD. Whatever may be final1y decided upon, Mr. Carruthers hopes there will 
No. 13. be no disturbance of existing arrangements with regard to the Governor

Informant's G 
Exhibit F., eneral's occupation of Government House before July next. · 
~ 0 P[ You might show this note to Mr. Deakin, as Mr. Carruthers would be 
ta~;~~;:; pleased to know whether it is intended to make any modification of the 
rel~dtingtotfhe proposals contained in the Prime Minister's letter of 6th December, with 
~~: a:;:!~Or- regard to the accommodation of the Governor-General when visiting Sydney. 
General m 
New South 
Wales, 
printed l 7th 
Septmber, 
1912 
--conti?tued. 

Yours, &c., 
J. BURT, 

Chief Clerk. 

The Secretary to the Department of External Affairs, Melbourne, to The 
Chief Clerk, Treasury Department, Sydney. 

Melbourne, 11. January, 1906. 
Dear Sir, 

As suggested, I have shown your unofficial letter of the 5th to l\lr. 
Deakin, who asks me to inform you that in any event the Government 
does not contemplate an alteration in the existing arrangements before the 
end of June next. 

10 

So far as Mr. Deakin is aware, Mr. Carruthers does not appear to have 
quite correctly expressed the desires of their Excellencies the Governor- 20 

General and Lady Northcote. He understands that they do ·not desire to 
be, or even to appear to be, the means of preventing Sir Henry Rawson from 
occupying the State Government House in the Domain at any time he wishes 
to reside there. 

So far as the Commonwealth Government may express an opinion, 
Mr. Deakin appreciates their Excellencies' anxiety to study your Governor's 
wishes in every way; but, in the event of Sir Harry Rawson prefer-ring not 
to reside in the Domain State Government House, he hopes that it may 
still be made available for the Governor-General on the same terms as Govern-
ment House, Melbourne. 30 

The situation has not been altered since Mr. Deakin's letter of the 
6th December, except that the Government have promised Parliament that 
the vote for the necessary expenses of upkeep wilJ not be again submitted 
in the Appropriation Bill. It will be the subject of a special measure to be 
brought before Parliament as soon as possible after its next meeting. An 
important element in framing such a measure will be a knowledge of the 
intentions of the Government of New South VVales in respect to this Govern
ment House, and, therefore, Mr. Deakin would esteem an early reply to his 
former letter. 

Yours, &c., 40 

ATLEE HUNT. 
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The Premier of New South Wales to The Prime Minister of the Common- RECORD. 
wealth of Australia. No. 1a. 

Informant's 
Exhibit F ., 

Premier's Office, Sydney, 13 January, 1906. Copy 
Parliamen-

Dear Mr. Deakin, tary Paper 
r«:lating to 

I · · h 1 f h h D b d "th f the residence n cohhect10n wit your etter o t e 6t ecem er, an w1 re erence of the 
to the negotiations which have been entered upon in relation to the con- Governor 

tinued occupancy by the Governor-General of Government House, Sydney, g::0s!utt 
I wish to emphasise the fact that the situation is one that necessitates the W~les, h 

furnishing of some information of a more definite character with regard to ~:~~tZr~ 
10 the intentions of the Federal Government in this particular matter than I I9I2nt. ed 

have hitherto been able to obtain. ---co •nu · 

It is a matter of general public knowledge that the State Government, 
in order to make adequate provision for the housing of the State Governor, 
in 1900, entered into a lease of the property known as "Cranbrook," at 
Double Bay. That lease will expire on the 30th September next, and 
information which I have received is to the effect that occupation of the 
premises after that expiration cannot be relied upon,-it being the intention 
of the owners to subdivide the property and sell. 

Recent happenings and expressions of opinion in the Senate are not 
20 ca.iculated to settle one's mind to a conclu ion that arrangements are likely 

to be continued for any lengthened period for the upkeep of Government 
House, Sydney, and you can doubtless well realise that if this State negotiates 
a hew tenancy of other premises than "Cranbrook" for the State Governor, 
and subsequently finds the Federal control unwilling or unable to continue 
the Sydney residence of the Governor-General, those responsible for the 
State action will be in a somewhat invidious position. 

The draft lease which accompanied your communication of the 6th 
ultimo, and which you ask me to sign, seeks the granting of occupancy of the 
Sydney Government House upon terms whereby the agreement can be ter-

30 minated by giving twelve months' notice at any time on and after the first 
of January of this year, and in that point would much uncertainty lie. 

It is admittedly a difficult matter to lease premises suitable for Vice
Regal purposes, and a short tenancy of this class of residence is out of the 
question. If I could have an assurance that it is the desire of the Federal 
Government to continue the arrangements at present in existence of a period 
of five years from say, the lst July next, then I should feel warranted in 
endeavouring to enter into a new lease of premises for the housing of our 
Governor; but in the absence of such an undertaking I am naturally diffident 
about the whole matter, for under existing proposals, I may enter into a new 

40 lease of State Governor's quarters for, say three or five years from the lst of 
October next, and a few months afterwards find that you no longer need the 
Government House proper. That is a possible case under the agreement 
you have forwarded, and a set of circumstances which I wish to avoid. 

You will realise that this matter is an awkward one to settle by means 
of correspondence, and I would prefer that we decide to let present arrange
ments remain as they are until 30th June next, with the intention that you 

O H3 
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and I shall meet-either in Melbourne or in Sydney-in the interval, for the 
purpose of arriving at a decision suitable to the convenience and require 
ments of both Commonwealth and State. 

Believe me, &c., 
J. H. CARRUTHERS. 

P.S. - I do not wish a special meeting arranged, but am prepared to 
trust to luck when you are in Sydney, or I in Melbourne, on other business. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Dear Mr. Carruthers, Melbourne, 20 January, 1906. 10 
Absence from town has prevented me from replying earlier to your 

letter of the 13th, with relation to Government House, Sydney. I recognise 
your difficulty in fulfilling the double obligation of arranging for the residence 
of your Governor and also of providing accommodation for the Governor
General on his visits to Sydney. 

Despite the expressions used during the recent discussion in the Senate, 
I have hopes that Parliament will adopt the view of the Government, but, 
of course, I cannot fail to perceive that the necessity of negotiating for a 
new State Government House before the expiry of the lease of " Cranbrook " 
makes it important that you should be fully seized of the Federal position as 20 
soon as possible. 

You suggest an agreement for five years, but the mention of that or any 
other specific period might imply that the Federal Capital would not be ready 
for occupation within the period named, an inference that this Government 
would be reluctant to draw. However, it is perhaps hardly worth while 
now discussing the matter in all of its aspects, as I cordially agree to your 
suggestion to let present arrangements remain until the 30th June, and in 
the meantime to take an opportunity of talking the matter over personally 
during the recess. If you happen to be coming to Melbourne soon, I shall 
be very glad if you will let me know, so that I may be in town to meet you. 30 

I am, &c., 
ALFRED DEAKIN. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Sir, Melbourne, 5 April, 1906. 
vVith reference to former correspondence on the subject of the occupancy 

of Government House, Sydney, I have the honour to inform you that this 
Government is prepared to make an agreement with the Government of 
your State for the lease by the Commonwealth of Government House for a 
period of five years, from the lst July next ; such agreement to be subject 4-0 
to ratification by the Parliament of the Commonwealth. I understand that 
this is in accordance with your desires. 

I have, &c., 
ALFRED DEAKIN. 
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The Prime Minister of the Commonwealth of Australia to The Premier of RECORD. 

New South Wales. No. 13. 
Informant's 
Exhibit F., 

Melbourne, 11 May, 1906. Copy 
Parliamen-

Sir, . ta.ry Paper 
I have the honour to invite your attention to my letter of the 5th ultimo, rel~ting to the 

N I ' ' · h h' G · d t t · t residence of o. 06 1222, mtimatmg t at t 1s overnment is prepare o en er m o an the Governor-

agreement with the Government of your State for the lease by the Common- i ene8a1 i~ 

wealth of Government House, Sydney, for a period of five years from lst w:ies,out 

July next-such agreement to be subject to ratification by the Common- ~ri°teted i!~th 

10 wealth Parliament--and to ask that I may be favoured with a reply thereto. 1;f2 m r, 

2. As you are aware that intimation was made in accordance with the --wntinued. 

following minute, which was agreed to at the interview which took place 
between you and my colleague, the Minister for Home Affairs, when the 
question as to the future occupancy of Government House was discussed : -

" As the tenancy expires on November lst, and will not be renewed 
"by the owner, who has determined to sell, the Premier of New South 
"Wales states that they are willing to negotiate for the purchase of 
"the present house occupied by the State Governor, but feel that they 
"are not justified in purchasing until they get an assurance from the 

20 " Government of the Commonwealth of their willingness to make an 
"agreement with the State of New South "\Vales for the occupation of 
" Government House for a further period of five years, subject to 
" ratification by Parliament." 

I have, &c., 

ALFRED DEAKIN. 

The Premier of New South Wales to The Prime Minister of the Common
wealth of Australia. 

Sir, 
Premier's Office, Sydney, 16 May, 1906. 

30 Adverting to your communication of the llth instant, No. P.M. 06 11856 
asking for a reply to your letter of 5th ultimo, in which it was stated that 
your Government was prepared to enter into an agreement with the Govern
ment of this State for the lease by the Commonwealth Government of Govern
ment House, Sydney, for a period of five years from lst of July next, I have 
the honour to inform you that negotiations are still proceeding for "Cran
brook," and I hope to be able to conclude them one way or another in a few 
days, when I will further communicate with you. 

I have, &c., 

J. H. CARRUTHERS. 
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The Premier of New South Wales to The Prime Minister of The Common
wealth of Australia. 

Sir, 
Premier's Office, Sydney, 5 June, 1906. 

From your communications dated respectively 5th April last and 11 th 
ultimo, I note that your Government is willing to enter into an agreement 
for the lease of Government House, Sydney, for a period of five years from 
lst July next, subject to ratification by Parliament, such intimation having 
been made in accordance with the terms of the following Minute which was 
agreed to at -an interview between your Colleague, the Honorable the 10 
Minister of State for Home Affairs and myself : -

" As the tenancy expires on November lst, and will not be 
" renewed by the owner, who has determined to sell, the Premier of 
"New South ,vales states that they are willing to negotiate for the 
"purchase of the present house (' Cranbrook ') occupied by the 
"State Governor, but feel they are not justified in purchasing until they 
" get an assurance from the Government of the Commonwealth of their 
"willingness to make an agreement with the State of New South vVales 
"for the occupation of Government House for a further period of five 
" ~ars subject to ratification by Parliament." 20 
"With reference to the above, I now beg to confirm the arrangement made, 

provided that a definite intimation of the decision of the Commonwealth 
Parliament be received from you prior to August next. This proviso is 
rendered necessary owing to the fact that this Government has only succeeded 
in having "Cranbrook" placed under offer until the date mentioned, and it 
will be very obvious to you that the negotiations for the purchase of a 
residence for the State Governor must be wholly contingent on the Common
wealth policy with regard to the residence in Sydney - permanently or 
otherwise - of the Governor-General. 

I have, &c., 30 
J. H. CARRUTHERS. 

Telegram from The Prime Minister of the Commonwealth of Australia to 
The Premier of New South Wales. 

6 June, 1906. 

Shall be glad to be favoured with the decision respecting lease by this 
Government of Government House~ Sydney. 

ALFRED DEAKIN. 

Telegram from The Prime Minister of the Commonwealth of Australia to 
The Premier of New South ,Vales. 

31 July, 1906. 40 
Referring your letter 5th June respecting Sydney Government House, 

have pleasure in informing you that Parliament has passed Bill authorising 
Government to make arrangement with your Government for occupation 
Sydney Government House. 

ALFRED DEAKIN. 
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The Prime Minister of the Commonwealth of Australia to The Premier of RECORD. 

New South Wales. N o. 1!1. 
Informant's 
Exhibit F., 

Melbourne, 8 August, 1906. Copy 
Sir Parlia.men-

' . . . ta. ry Paper 
I have the honour, at the mstance of my colleague, the Mm1ster for relatin~ to 

Home Affairs, to invite you to be good enough to intimate your acceptance of ~~et~: sidence 

the te1·ms of the draft agreement for the occupation of Government House, Governor.

Sydney, by the Governor-General, forwarded to you under cover of my letter ~ ! ! erS~uWi 

of the 6th December, 1905, No. 054815. W~Ieteds, h 
prm 17t 

10 J have, &c., September, 
ALFRED DEAKIN. 1912 

--comi11ued. 

The Premier of New South \,Vales to The Prime Minister of the Common
wealth of Australia. 

Sir, 
Premier's Office, Sydney, 17 August, 1906. 

In compliance with the request contained in your letter of 8th instant, 
06/3432, I have the honour to intimate the acceptance by this Government 
of the terms of the draft agreement for the occupation of Government 
House, Sydney, by the Governor-General, forwarded under cover of your 

20 letter of 6th December, 1905, No. 05 / 4815. 
I have, &c., 

J. H. CARRUTHERS. 

The Premier of New South Wales to ·The Prime Minister of the Common
wealth of Australia. 

Sir, 
Premier's Office, Sydney, 1 April, 1909. 

I have the honour to transmit, herewith, Agreement (in duplicate) signed 
by His Excellency the Governor of New South Wales, for the occupation 
of . Government House (Domain) Sydney by His Excellency the Governor-

30 General of the Commonwealth, and to request that the neces_sary steps may 
be taken, with a view to one of the Agreements being signed by His Excellency 
the Governor-General, and returned to me. 

A plan of the buildings and grounds (Annexure ''A") and an inventory 
of the furniture, &c. (Annexure "B ") also signed by the State Governor are 
forwarded, under separate cover, for the information of your Government. 

I have, &c., 
c. G. WADE. 
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The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Sir, 
Melbourne, 23 April, 1909. 

Adverting to your letter of the lst April, No. P.O. 09 /1353, on the sub
ject of the occupation of Government House (Domain), Sydney, by His 
Excellency the Governor-General of the Commonwealth, I have the honour 
to point out that the plan forwarded with that communication does not 
particularly refer to the land occupied in connection with Government House. 

2. I have, therefore, to return the plan to you under separate cover, and 10 

to invite you to be so good as to indicate by tint the actual land mentioned 
in the lease. 

I have, &c., 
w. M. HUGHES, 

(for the Prime Minister). 

The Premier of New South Wales to The Prime Minister of the Common
wealth of Australia. 

Premier's Office, Sydney, 7 May, 1909. 
Sir, 

Referring to your letter of the 23rd ultimo, No. 09 /1616, I have the 20 
honor to return to you, under separate cover, the plan of Government House 
Grounds, Sydney, indicating by tint, as desired, the actual lands mentioned 
in the lease. 

I have, &c., 
c. G. WADE • 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Melbourne, 2 June, 1909. 
Sir, 

Adverting to your letter of the 7th May, No. P.O. 09 / 1772 and previous 30 

correspondence, on the subject of the occupation of Government House 
(Domain), Sydney by His Excellency the Governor-General, I have the honor 
to return to you herewith the Agreement (in duplicate) and Plan and Inven
tory, and to point out that, although the Agreement and Inventory have 
been executed by His Excellency the Governor of your State, the Plan has not. 

2. It is stated by the Commonwealth Crown Solicitor that until the Plan 
has been so executed he is unable to certify that the Agreement is in order for 
completion by the Governor-General, and I have therefore to invite you to 
be so good as to obtain the necessary signature, and return the documents to 
this Government. 40 

I have, &c., 
ANDREW FISHER. 
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The Premier of New South Wales to The Prime Minister of the -Common- RECORD. 
wealth of Australia. No. 13. 

Informant's 

Premier's Office, Sydney, 16 June, 1909. ~:~bit F., 
Sir Pa.rlia.men-

' . . ta.ry Pa.per With reference to your predecessor's letter of 2nd mstant, 09 /2476, relating to 
pointing out that the plan of Government House grounds, forwarded under t~et~esidence 
cover of my letter of lst April, has not been executed by His Excellency the Gove~nor_
Governor of this State, I have the honour to state that the plan was not sub- g::0 s!u~~ . 

· mitted to Sir Harry Rawson for signature at the same time as the agreement w~1es, _ 
10 and inventory referred to, fo1· the reason that it could not be obtained prior t~nt~~~e~th 

to his departure from the State on 24th March last. 1912 ' 
I . d h H. E 11 , . b d --,;ontinued t 1s regrette t at 1s xce ency s s1gnat,ure cannot now e secure ; · 

and it would be ineffectual, for the purposes of the agreement, to obtain the 
signature of the present Governor of the State, inasmuch as Sir Harry Rawson 
is the lessor named in the agreement. In the circumstances, I trust that 
you will be so good as to waive this objection, and obtain the signature of 
His Excellency the Governor-General to the agreement which (in duplicate), 
together with inventory and plan, is returned herewith. 

I have, &c., 
20 c. G. WADE. 

30 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Melbourne, 24 August, 1909. 
Sir, 

With reference to previous correspondence on the subject of the occupa
tion of Government House, Sydney, by the Governor-General of the Common
wealth, I have the horror to forward he1·ewith the Document of Agreement 
in the matter, duly completed. 

I have, &c., 
ALFRED DEAKIN. 

The Acting Premier of New South Wales to The Prime Minister of the 
Commonwealth of Australia. 

Premier's Office, Sydney, 23 March, 1911. 
Sir, 

My attention has been drawn to the circumstance that the lease entered 
into between our respective G 1vernments in regard to Government House, 
Sydney, is drawing to a close, a.nd will, as a matter of fact, terminate on the 
7th August next. The present time, therefore, seems to be appropriate 
for the bestowal of consideration upon the question of the future disposition 

4:0 of the property. 
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I have been given to understand that the Federal Government would be 
pleased to be relieved of the occupancy of the premises, and, if I am correctly 
informed in this respect, I wish to place before you the fact that, notwith
standing that the tenancy is determinable at any time after the expiration 
by not less than twelve months' notice in writing by either party, my Govern
ment would be very glad to come to some understanding, without desiring 
strict adherence to the terms of the agreement in this regard. 

Perhaps you will not mind favouring me by furnishing, for the informa
tion of this Government, a statement of the Federal Government's views 
and intentions in regard to the future in this matter. 10 

I have, &c., 
"\IV. A. HOLMAN, 

Acting Premier. 

The Acting Premier of New South Wales to The Acting Prime Minister of 
the Commonwealth of Australia. 

Premier's Office, Sydney, 21 April, 1911. 
Sir, 

I have the honor to invite your attention to my letter of 23rd ultimo, 
on the s'u bject of the lease entered into between our respective Governments 20 
in relation to Government House, Sydney, and wish to say that I shall be 
favoured if the matter of a reply to the inquiries therein made can be 
expedited as much as possible. 

I have, &c., 
w. A. HOLMAN, 

Acting Premier. 

The Acting Prime Minister of the Commonwealth of Aw~tralia to The Acting 
Premier of New South Wales. 

Melbourne, 8 May, 1911. 
Sir, 

With reference to your letter of the 23rd March, on the subject of the 30 

occupation by the Commonwealth of the Government House property, 
Sydney, I have the honor to invite you to be so good as to concur with the 
renewal of the lease of such premises from the 8th August next. 

I have, &c., 
w. M. HUGHES, 

Acting Pri:µie l\{inister. 
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The Acting Premier of New South Wales to The Acting Prime Minister of the 
Commonwealth of Australia. 

Premier's Office, Sydney, 23 May, 1911. 
Sir, 

vVith reference to my letter to you of date 23rd March last, and to your 
reply thereto of the 8th instant (11 /2188), in which you extend an invitation 
to the Government of New South ,vales to grant, on the expiry of the current 
agreement on 8th August next, a renewal of the lease to the Commonwealth 
of Government House, Sydney, I have the honor to inform you that, as 

10 my colleagues and I propose to utilise the subject property for public purposes 
at an early date, it is regretted that we cannot see our way to sanction 
renewal of the agreement as desired. 

I have, &c., 
vv. A. HoLMAN, 

Acting Premier. 

The Acting Premier of New South vVales to The Acting Prime Minister of the 
Commonwealth of Australia. 

Premier's Office, Sydney, 6 June, 1911. 
Sir, . 

20 Following upon the correspondence which has recently passed between 
us, and in connection with our interview of the 2nd instant, I have now 
the honor to intimate that, as the result of consideration of the question 
in Cabinet to-day, it is felt by my colleagues and myself that, in view of the 
impending arrival of the new Governor-General of the Commonwealth, 
Lord Denman, coupled with our own anxiety not to be a cause of embarrass
ment to the Commonwealth Government, we should meet the necessities of 
the moment by at'.ranging to allow your Government to continue in the 
occupancy of Government House, Sydney, for some months beyond the date 
upon which the current agreement will expire (August next), in order to 

:;o afford time to enable inquiries to be made as to the most convenient arrange
ments for a vice-regal residence elsewhere. 

40 

My colleagues and I have, therefore, resolved not to renew the lease 
of the premises under notice, but we shall be very happy to put the house 
and grounds at your disposal for the purposes of the new Governor-General, 
if desired, until 3lst December next, or any earlier date convenient to the 
Commonwealth, upon the understanding that all the terms arid conditions 
governing the current occupancy shall be observed. 

I have, &c., 
W. A .... loLMAN. 

Acting. Premiei·. 
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The Acting Prime Minister of the Commonwealth of Australia to The Acting 
Premier of New South Wales. 

Melbourne, 8 June, 19ll. 
Sir, 

I have the honor to acknowledge the receipt of your letter of the 6th 
instant, from which I note with regret that yow.· Government is unable to 
renew the lease to the Commonwealth of the Government House, Sydney. 

2. The offer contained in the second paragraph of your communication, 
to p]ace the house and grounds at the disposal of this Government for the 
purposes of the new Governor-General until 3lst December next, will receive I o 
consideration. 

I have, &c., 
,v. M. HUGHES, 

Acting Prime Minister. 

The Acting Prime Minister of the Commonwealth of Australia to The Acting 
Premier of New South Wales. 

Melbourne, 23 June, 1911. 
Sir, 

Adverting to your letter of the 6th instant, with regard to Government 
House, Sydney, I have the honor to inform you that subject to the con- 20 

currence of Lord Denman, who will be consulted in the matter as early 
as practicable, this Government accepts the offer contained in the second 
paragraph of your communication now under reference to place the house. 
and grounds at its disposal from the date of the expiration of the present 
agreement until the 3lst December next, under the terms and conditions 
governing the current occupancy of the property. 

I desire, however, to state that the Commonwealth Government regrets 
the decision of your Government not to renew the lease of these premises. 

I have, &c., 
w. M. HUGHES, 30 

Acting Prime Minister. 

The Premier of N ew South vYales to The Prime Minister of the Common
wealth of Australia. 

Premier's Office, Sydney, 28 November, 1911. 
Sir, 

As you are aware, it was arranged by my colleagues (vide letter of 6th 
June last) during my absence in England, that possession of Federal Govern
ment House, Sydney, should be relinquished on 3lst December proximo, 
in order that the property might be available for other purposes. 

The question was reopened at a Cabinet meeting held to-day, when, 40 
with a view to according further consideration to it, it was decided that I 
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should seek from you information whether or not His Excellency the RECORD. 

Governor-General proposes to go into residence at Government House during No. 13. 

the approaching Christmas season. If thi~ be so, I shall b~ ~la~ to know ~~~[;:1t 
the date of Lord Denman's probable vacation after such a v1s1t, 1f made. Cor,y 
. As the date of termi"r~ation of the present arr3:n~ment is r~pidly approach- f!~1~1:~; 
mg, I shall be fav,)ured 1f yon can supply me with mformabon on the above rel~tingtothe 

lines as a matter of urgency, in order that my colleagues and I will have ~:t:;:ri!r
the benefit of it in devoting further consideration to the question, as desired General in 

b ~~ y you. Wales, 

10 I have, &c., printed 17th 

JAS. s. McGoWEN. ~~r ~ember, 

-ca;linued. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Sir, 
Melbourne, 7 December, 1911. 

I am in receipt of your favour of the 28th ultimo, desiring to be informed 
of the probable date of His Excellency Lord Denman's next visit to Sydney, 
and drawing attention to the termination of the present arrangement 
between this and your own Government in regard to Government House, 

20 Sydney. 
2. In reply I desire to say that so far as I am aware His Excellency does 

not intend to spend the Christmas vacation at Sydney. 
3. I shall be glad to hear at your convenience if you intend to make 

other arrangements in regard to Sydney Government House. 
I have, &c., 

ANDREW FISHER. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

30 Sir, 
Melbourne, 18 March, 1912. 

With further reference to the occupancy by the Commonwealth Govern
ment of the Government House, Sydney, I shall be glad if you will be good 
enough to reconsider this question with a view to extending the lease fo.c a 
term of twelve months from the 30th June next, when the present tenure 
expires. 

2. If you and your colleagues are able to see your way to grant this 
extehsion, the courtesy will be greatly appreciated by this Government. 

I have, &c., 
ANDREW FISHER. 

0 I 
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RECORD. The Premier of New South Wales to The Prime Minister of the Common-
No. 13. wealth of Australia. 

Informant's 
Exhibit F., 
Copy 
Pa.rlia.men-

Premier's Office, Sydney, 1 ~by, 1912. 

ta.ry Pa.per Sir' 
relating to In connection with the inquiry contained in your letter dated 18th 

March, whether or not Government House, Sydney, can be made available 
for purposes of His Excellency the Governor-General for a term of twelve 
months from 30th June, proximo, I have the honor to state that my Colleagues 
and I are prepared to sanction the premises being continued in the present 
occupancy until the conclusion of the period for which Lord Denman pro- 10 
poses to make Sydney his head-quarters during the current year. 

the residence 
of the 
Governor
Genera.l in 
New South 
Wales, 
printed 17th 
September, 
1912 
~ontinued, 

Ministers have been given to understand that His Excellency, after 
visiting South Australia in July, is desirous of retuming to Sydney for the 
months of August and September. The above decision, as will be seen, 
will render this possible. 

I have, &c., 

JAs. S. McGowEN. 

The Minister for External Affairs of the Commonwealth of Australia to 
The Premier of New South Wales. 

Commonwealth Offices, Sydney, 8 July, 1912. 20 

My dear Mr. Premier, 

If it were at all possible for your Government to meet the Federal 
Government re the continued residency of His Excellency the Governor
General in Sydney, it would be a matter of very great gratification to the 
Federal Government. . 

I am empowered to suggest to you that any land now connected wi~h 
Federal Government House, Sydney, which you desire to take for public 
purposes should be taken, leaving only an amount that might be deemed 
fair and reasonable to be associatea with the house. Any land so left, the 
Federal Government to keep in order, and that we shall also pay for the 30 
mamtenance and repair, etc., of Government House. 

The understanding would be that should your Government be prepared 
to meet the Federal Government to this extent, His Excellency the Governor
General should spend a certain portion of each year in residence in Sydney, 

I remain, &c., 

JOSIAH THOMAS, 

Minister for External Affairs. 
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The Minister for External Affairs of the Commonwealth of Australia. to RECORD. 

The Premier of New South Wales. No. 13. 
Informant's 

C l l Offi S d J 1 912 
Exhibit F., 

ommonwea t 1 ces, y ney, 9 u y, 1 . Copy 
My dear Mr. Premier. Parliamen-. s· . . h' . I h 1 l d 'f F' } l tary Paper mce seemg you t 1s mornmg ave te ep 1one to ~, r. 1s ier, t.1e relatin~ to 
Prime Minister, asking him if he would be good enough to let me know what !1et~: ndence 

was the proposal of the Federal Government in regard to a Governor- Governo~-

G 1, H t y C b . & General m enera s ouse a ass- an errn., c. New south 
I may say that, when I telephoned, Cabinet was sitting, and Mr. Fisher Wales, 

10 was enabled at once to see the members of his Cabinet, and I am authorised ~:;:!i!i~th 
to state that it is the intention of the Federal Government to build a residence 1912 ' 
for the Governor-General at Yass-Canbcrra with all reasonable expedition, -rontinued. 

and when the house is finished it is not the intention of the Government to 
ask for any residency of the Governor-General in the city of Sydney. 

I trust that this is the information that your Cabinet desire to obtain. 
If with this information you can now agree to the request as submitted to 
you in my previous letter, adding, if so desired, th'lt the present Government 
House is granted only to the present occupant, and that the Federal Govern
ment must notify the Imperial authorities that it will not be available for 

20 the incoming Governor-General, I shall be glad. 
I am leaving Sydney to-night, and if it be possible to obtain any definite 

reply from yom· Government before I leave I shall appreciate it very much. 
I remain, &c., 

JOSIAH THOMAS. 

The Premier of New South \Yales to The Minister for External Affairs of 
the Commonwealth of Australia. 

Premier's Office, Sydney, 17 Juiy, 1912. 
Mv dear Thomas, 

· I am directed bv the Cabinet to send vou the result of their consideration 
30 of the proposal contained in your recent letter, and amplified by certain verb-al 

<>omrnunications which were afterwards made to me. My Colleagues feel 
that, the finances of the Governments being now entirely separated, the 
State Government is bound to refrain from the expenditure of its funds 
upon, or the allocation of its assets to, purely Federal purposes, and that 
where State assets are used for such purposes the arrangement should be 
upon a satisfactory business footing. It has been their desire, as you are 
aware, to devote the house and grounds at present constituting Federal 
Government House to purposes within the scope of the power of this Govern
ment at as early a date as possible. They have learnt that it is the desire 

4.0 of your Government to postpone the point at which the house and portion 
of the grounds shall cease to be used as a residence for the Governor-General 
for a further period of years, and we are anxious to, as far as possible, meet 
the wishes of your Government. They understand, however, that the 

I 1 
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postponement is desired, not because you have in contemplation the pe1·
manent establishment of a residence for the Gove.rnor-General in Sydney, 
but because your Colleagues feel under some obligation to make this afra{lge
ment during Lord Denman's term of office, the Sydney residence being in its 
present use at the moment of his appointment, and he not having been 
adv1sed of the possibility of any change. My Colleagues, while disclaiming 
any responsibility for any misunderstanding which may have arisen on the 
part of Lord Denman, feel that they can yet meet the difficulty which 
presses upon your Government, and at the same time maintain the principle 
by which they have been guided by an arrangement of the following 10 
character : -

My Colleagues would be willing to resume control at once, or in October 
next as may be ·found convenient, of only a portion of the area to be agreed 
upon (approximately about 25 acres), and place the rest of the area and 
the house at the disposal of the Federal Government at an annual rental . 
equivalent to 3l per cent. upon the capital value of this portion, on condition 
that the period of its retention by the Federal authorities shall terminate 
definitely with the departure of the present Governor-General, and that 
the Imperial authorities shall be at once advised of the arrangement, and 
of the fact t' 1at the house and the portion of the grounds now let will not 20 
be available fo.r residential purposes after His Excellency's departure. By 
the adoption of such an arrangement the principle of State proprietorship, 
to which we are committed, would be maintained, while your Government 
would be free from any reproach of a failure in any obligations which it might 
feel itself under in connection with the Governor-General's residence in 
New South Wales. 

Yours, &,c., 
JAs. S. McGowEN. 

(Private and Confidential.) 

The Premier of New South Wales to The Prime Minister of the 30 
Commonwealth. 

Premier's Office, Sydney, 13 August, 1912. 
Mv Dear Fisher, 

· At a Cabinet meeting held to-day, I submitted to my colleagues a verbal 
report of our conversation yesterday upon the subject of Government 
House, Sydney. Ministers, however, are disinclined to recede from the 
position set fOl'th in my letter to your colleague the Minister of State for 
External Affairs, under date 17th ultimo, the main point of which is that, 
as the finances of our respective Governments are now entirely separated, 
the Commonwealth should pay rent for the property if it occupies the same 40 
during the remainder of the t erm of Lo.cd Denman's stay in the Federation. 

Ministers are pressing for an answer to my letter refer.red to, and I must 
say that this is essential before we can definitely decide the question. 
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My reason for focussing your attention on this is that the question is RECORD. 

rapidly reaching a state of urgency, if Lord Denman's occupancy i.s to No. 13. 

conclude with the termination of the present arrangement, viz. :-That he 1~:::~:s 
sha11 not be disturbed during his current visit (which it is understood will Copy ' 

t d · Q t b ) Parliamcn-come O an e~ lil C ? er . . . tary Paper 
If we fa1l to arrive at an agreement satlsfactorv to our respective relating to 

G f h · f h · · ~ "l h the residence overnments or t e retent10n o : t e property m 1ts present use untl t c of the 
end of the present Governor-General's service in the Commonwealth, and if Governor-

L d D h b h . . O b h · · General in or enman t ere y vacates t e premises m cto er next, t en 1t 1s, as New South 

10 I think will be obvious to you, necessary that the State should know as Wal~ _ h 

early as possible in order that plans may be matured for the utilisat10n of E:1;emb~~~ 

the property for State purposes. · 1912_,. d --co,uinue . 
Yours truly, 

J. S. McGowEN. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

Melbourne, 22 August, 1912. 
Sir, 

I have the honour to acknowledge the receipt of your letters of the 
20 l 7th July and 13th August [*] in which you state that your Government is ;:i;:ersonal 

unable to entertain the proposal made by my Government to undertake the e r. 

maintenance of Government House, Sydney, as a residence for the Governor
General, and ask that an early reply be given to a proposal put forward by 
your Government that the Commonwealth should pay a rental based upon 
at per cent. of the value of Government House, Sydney, and that portion 
of the grounds thereof which it is proposed to include as part of the Vice-
regal residence ; this arrangement to terminate at the expiry of Lord 
Denman's term of office. In reply I desire to say that my Government, 
after careful review of the present circumstances, and those in which the 

30 existing arrangement was made, is unable to accept the proposal of your 
Government. 

The arrangement under which the Governor-General has resided in 
Sydney during the recess was made at the direct request of the Government 
of New South Wales. 

On September 25th, 1899, Mr. Lyne, Premier of New South Wales, 
forwarded a minute to the Governor containing the following paragraph : -

" It is therefore suggested that the Governor-General be received 
"in the first instance in New South Wales, and during the session of the 
" Federal Parliament, reside mainly in Melbourne. This Government 

40 " will make ample provision for his residence in Sydney at other times." 
A despatch in the above terms was forwarded to the Secretary of State 

for the Colonies on 27th September. 

0 I 2 
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On 28th March, 1900, Mr. Lyne asked the Governor to forward a 
message to the Secretary of State containing the following passage:-

" Referring to the question of a permanent residence for the 
" Governor-General of Federated Australia, this Government offers 
" present Government House for such purpose, and is now arranging 
"for another residence for a future State Governor." 
This was despatched to the Secretary of State on 29th March. 
On 12th May, 1900, the Premier of Victoria telegraphed to the Premier 

of New South Wales as follows: -
" Referring to your telegram of 8th May majority ( of 10 

"Premiers) agree to residence of Governor-General in New South Wates 
"during recess, but consider that he should visit other Colonies." 
As it now appears that your Government is not desirous that His 

Excellency the Governor-General should reside in Sydney during the recess, 
the arrangement originally contemplated must be reverted to. In the 
circumstances therefore it will be for your Government to make such arrange
ments for the use of Sydney Government House as they think fit. 

I have, &c., 

ANDREW FISHER. 

The Premier of New South ,valec; to The Prime Minister of the Commonwealth 20 
of Australia. 

Premier's Office, Sydney, 28 August, 1912. 
Sir, 

In reply to your letter of the 22nd instant, I have the honour to inform 
you that this Government learns, with regret, of the inability which you 
and your colleagues feel to accept the settlement of this question suggested 
in my communication of l 7th July last. 

My co11eagues have noted the review of the history of this matter con
tained in your last letter. They would point out, however, that when Sir 
vVilliam Lyne and the New South Wales Government made the arrangement 30 
referred to of thirteen ye:i.rs ago, the circumstances were unlike those of 
to-day in at least two important particulars. There then prevailed a very 
general expectation that the Governor-General, before the year 1912 had been 
reached, would have been housed at the permanent seat of government, or 
that that event would be, at the time named, in early prospect. ·Guided 
by this expectation, the offer to which you refer was made and accepted in 
the belief that it would be an entirely temporary one, and the terms of the 
Federal Act of 1906 empowering the acceptance of the offer, which was 
renewed in that year, specifically limit such acceptance to a period not 
exceeding five years, a period it i~ unnecessary to point out, which has now 40 
expired. 

Further, when the 01iginal arrangement was made, the finances of the 
Commonwealth and State were so interwoven that the use of the State 
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assets for Commonwealth purposes wa<; a matter of no importance. The RECORD. 

subsequent entire separation of the finances of the two Governments has No. 13. 

obviously altered this aspect of the situation, and, in the opinion of my Infxr:.an;'s 
Government which I have previously commur1icated to you, has made it iPY ,t ., 

es-;entiaJ that in future the State Govel'nment should refrain from the ex- farli~men
penditure of its funds upon, or the allocation of its a<;sets to, purely Federal r!f!tin;i:: 
purposes without some satisfactory business arrang·~ment. the residence 

In view of these two important alteration<; in conditions, it is th..)ught ~o!~~nor: 

there is comparatively lit.tle ~dvantage in traversing th~ retrospect of the i::s~u~~ 
10 case which vour commumcat1on affords. At the same time my Colleagues W~Ies, 

are unaware ot any grounds for the concludrng observation of your letter §!~~~i!;th 
to the effect that it would Pppear that they are not desirous that His 1912 . ' 

Excellency should reside in Sydney during the recess. They join with me in -ront,11.i,ed. 

as<;uring you that they entertain the h ·)pe that His Excellency the Governor-
General may in future honor Sydney with his presence both in recess and on 
all occas~ons which his duties will permit, but they think that, si nee the 
separation of the finance5, previously referred to the Federal and not the 
State, Treasury is clearly indicated as the source from which the necessary 
acommodation fot His Excellency should be provided. 

20 I have, &c., 
JAs. S. McGowEN. 

The Prime Minister of the Commonwealth of Australia to The Premier of 
New South Wales. 

[Confidential.] 

• Melbourne, 9 September, 1912 . 
Sir, 

Your letter of the 28th August, in reply to mine of the 22nd, is in my 
hands, and my C'olleagues join with me 'jn expressing very sincere regret 
that your Government has been unable to accept the proposal in regard to 

30 the residence of His Excellency the Governor-General in Sydney made by 
my Government. 

· But as in your observatiom: upon the rt view of the history of this matter, 
which I hctd the honour to submit to you in my la&t letter, I have been unable 
to find anything which affects the position as there set forth, I still venture 
to hope for a more favourable deci&ion. 

The concluding sentence of your letter, in which you state that your 
Government thinks "that since the separation of the finances previom,ly 
" referred to the Federal, and not the State, Treasury is clearly indicated 
" as the source from wich the necessary accommodation for His Excellency 

jO" &hould be provided " strengthens me in the opinion I have formed that 
your Government has failed to appreciate the position outlined in the 
correspondence between Sir William Lyne, the State Premier's Conference, 
and the Home Authoritie&. 

Your referenc>e to the passage from your letter quoted above to "the 
"source from which, since the separation of the finances, the necessary accom-

o I 3 
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"modatjon for His ExceJiency should be provided" e:an only refer to such 
accommodation as the performance of the Vice-rt:.gal functions under the 
Constitution, ::md originally contemplated b_y its framers, and confirmed 
by the State Premier's Conference renders necessary. I need hardly remind 
you that no special provision for a residence for His Excellency in Sydney 
during recess was originally contemplated. It was, and. it is, quite obvious 
that in the performance of the Vice-regal duties there are no constitutional 
obligations upon the Federal Government to provide permanent accommo
dation anywhere save in tht Seat of Government. 

The temporary accommodation of His Excellency in the various States 10 

during recess is an obligation which the Federal Government recognises as a 
legitimate claim upcn the moneys of the taxpayers of the whole Common
wealth. But the present arrangement, which is quite extra-constitutional, 
and was entered into at the very strongly ~xpressed desire of the New South 
,vales Government, which offered the necessary accommodation, is of a quite 
different nature; and my Government is unable to see how the Federal 
Treasury can properl)' be charged with the cost of accommodation of His 
Excellency in any one State, which necessarily involves his absence from 
others. 

If your Government then, desires His Excellency to spend the recess in 20 

Sydney, it is only proper that arrangements for his accommodation should be 
ma.de upon the lines set forth in the proposals which I had the honour to 
submit to you. If, on the other hand, your Government is no longer desirous 
that His Excellency should make Sydney his headquarten, during recess, 
but merely include it in the Vice-regal itinerary, the Federal Government 
will, of course, make all arrangements from time to time for His Excellency's 
accommodation in Sydney. 

• I have, &c., 
ANDREW FISHER. 

Telegram from the Prime Minister of the Commonwealth of Australia to 30 

The Premier of New South Wales. 

11 September, 1912. 

Have you any further reply re Government House ; if not, could lay 
papers on table of House to-day, including confidential letters referred to. 

FISHER. 

Telegram from The Premier of New South Wales to The Prime Minister of 
the Commonwealth of Australia. 

11 September, 1912. 

Your telegram to-day. Am replying further re Government House. 
McGowEN. 40 
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The Premier of New South Wales to The Prime Minister of the Commonwealth 
of Australia. 

Rl..:CORD. 

No. 13. 

Sir, 

Informant's 
Exhibit F., 

Premier'~ Office, Sydney, 14 September, 1912. Cop_y 
Parliamen-

. . , tary Pa.per 
Your confidential letter of the 9th September, 1912, further 1n reference reta.tin~ to 

to the question of the continued occupancy by the Commonwealth of ~~eth:sidence 

Government House, Sydney, is now before me. Governor.-

My Colleagues, while entering wit:.h interest into the historical comidera- ~::r~u~~ 
tions therein contained, are unable to see how the present position is affeC'ted Wales, 

b d h h d . , fi . l d 1. · 1 printed l ith 
10 y arrangement1:. ma e w en ot er con 1t1ons - nancia an po 1t1c2 - September, 

admittedly pl'evailed. 1912 . 
Apart from these considerations, the only point in your letter which -continued. 

would appear to call for ob!)ervation is the reference in its concluding para-
graph to the attitude of this Cabinet towards che possible future residence 
of Hi& Excellency the Governor-General in Sydney. In this connection my 
colleagues, while repeating their previously respectfully expressed hope that 
His Excellency will frequently so honour Sydney are unaware that they have 
expressed any desire on the matter, and do not regard themselves as entitled 
to do so. 

20 The movements ot His Excellency, are, perhaps, to some extent guided 
by the views of his advisors, whose desires in that connection can, on due 
occasions, be properly expressed, and are no doubt duly regarded. My 
colleagues, howeve1·, do not regard themselves as standing in any relationship 
to His Excellency which would make any &uch impression of desires either a 
matter of propriety for them or of consequence for him. They accordingly 
wish me to make it clear that they do not express and have not expressed 
any desires as to His Excellency's periods of 1·esidence in Sydney. To do so 
would be, they feel, to trespass upon functions which they recognise as 
properly belonging to your Government. They have not ventured furthe1-· 

30 than to express the hope which concluded my letter of 28th August, a hope 
which they now unite in re-expressing. 

I have, &c., 
JAs. S. McGowEN. 

Telegram from The Premier of New South vVaJes to The Prime Minister of 
the Commonwealth. 

Sydney, 17 September, 1912. 

If you concur, I propose tabling in Assembly this afternoon Government 
House correspondence, including confidential letters from Thomas, 8th 
July, from yourself 22nd August and 9th instant, excluding my p1·ivate 

40 letter to you 13th August. Please reply early. 
McGowEN. 
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of the 
Legislative 
Council, 
printed 12th 
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Public Offices, Melbourne, 17 September, 1912. 
Cannot see any good reason for excluding your confidential letter, 

13th August. It is 1efened to in subsequent conespondence, and I really 
do not see anything in it that warrant~ its omission. 

ANDREW FISHER. 

Informants' Exhibit G. 

Volume of Notes and Proceedings of the Legi~fative Council of New 
South vVales, 1824 to 1837, containing copy report of the Committee of the 10 
Legislative Council of the 12th August, 1836, with appendix and sketch (the 
said report appears also as Exhibit C. to the affidavit of Sir ,Yilliam McMill~n 
at p. 11.) 

1836. 

New South Wales. 

Report from the Committee on the proposed New Government House, with 
the Minutes of Evidence. 

Orde1ed by the Council to be printed, 12 August, 1836. 

Committee appointed to examine and report upon the Plan and Estimate 
for a new Government House. 20 

The Colonial Secretary, 
The Auditor-General, 

The Chief Justice, 
Mr. Berry, 
Mr. McArthur. 

The Committee of the Legislative Council of New South vVales, appointed 
to examine and report upon the plan and estimate for a New Government 
House at Sydney, having assembled and sat for several days successively, 
from the 28th July, 1836, and having had before them an extract from the 
Secretary of State's Despatch to His Excellency the Governor, of date the 
25th March, 1835, No. 33, together with the plan and specification trans
mitted from England; and having examined Captain Barney, Commanding 30 
the Royal Engineers, and l\fr. Lewis, the Colonial Architect, (whose evidence 
will be found in the Appendix to this Report) .touching and concerning the 
s!lme and having considered the most suitable site for erecting the proposed 
New Gove1nment House, have the honor to report for the information of 
His Excellency the Governor, and the Honorable the Legislative Council,-

First. -That the plan and elevation of the proposed New House trans
mitted from England, is suitable for an official residence for the Governor with 
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the addition of a dining room for private accommodation, and of suitable RECORD. 

out-offices, for which last no provision has been made in the plan and No. 13. 

specification submitted to their consideration. 1~~f::C::s 
Secondly. -That the estimate made out in England, of the expense of Volume of 

erecting a Government House, agreeably to the said plan, is wholly inade- ~~J:e~fn~s 
quate, and that such a House, together with an additional dining room and of t~e . 

suitable out-offices, cannot be erected ·in this Colony for less than £25,000 ~!:!tt1;:n
sterling. taining copy 

Thirdly. - That taking all circumstances into consideration, and after ~~f<io!~ 
to a personal inspection of the spot, and taking the opinion of the scientific mit~e o~ the 

. . d h h f h l h 't bl 't Leg1slat1ve witnesses exanune , t ey ave urt er to report, t 1at t e most sm a e s1 e, Council, 

in their judgment, for the said House, is an elevated spot of land near f~ttf t 
Bennelong's Point, equidistant between the present Government Stables 1si6 ugus' 
and Fort l\facquarie. -continued. 

Before your Committee resolved upon recommending this site, they had 
under consideration the expedie;ncy of selecting a spot for this purpose, either 
to the southward or to the northward of the Government Stables, in the 
immedate vicinity thereof, but finding that such a selection would be attended 
with many disadvantages, without any compensating advantages, they 

20 deemed it expedient to direct their attention to the site now proposed. 
The other sites at first contemplated, possess few of the advantages, 

which they take leave to point out, as recommendatory of that now suggested. 
The site now proposed possesses the advantages of an extensive view 

of the Harbour of Port Jackson, and the adjacent scenery; it will present 
an imposing aspect from the Harbour and highest parts of the town of Sydney ; 
it is healthy in every respect, and will be sheltered from the effects of ob
noxious winds in the seasons of summer and winter; it is well adapted for 
adequate drainage, and an abundant supply of fresh water; it will have the 
advantage of about 50 acres of surrounding pleasure grounds, the natural 

30 shrubberies now growing thereon, recommending it for retirement, without 
interfering with a just proximity to the town for the purposes of public 
convenience, as an official residence of the Governor. Tl1e existing stables 
will be at a convenient distance, and taken together with Macquarie Fort, 
will harmonise admirably with the character of the proposed House, and the 
latter, together with the contemplated improvements in Sydney Cove, and 
parts adjacent, will present an attractive appearance to strangers visiting 
the Port. 

The plan of the House, transmitted from England, will, in the opinion 
of your Committee, require recasting, or some modifications, not, however, 

40 inconsistent with the general arrangement. Amongst these alterations, 
your Committee would recommend detached accommodations for the 
Governor's Staff and Suite, together with suitable out-offices in connection 
with the House. 

Although the estimate of £25,000 far exceeds the expense contemplated by 
the Right Honorable the Secretary of State, yet in recommending so large an 
outlay of Public Money, for such a purpose, your Committee beg leave to 
state, that they have had in view the probable proceeds of the sale of Govern
ment land, which will be thro"'rn into the town of Sydney, by selecting the 
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RECORD. proposed site of the New Government House. By this arrangement, about 
No. 13. 20 acres of land may be separated from the present inner domain (without 

~~~rbi:nJ'.s inconveniently abridging the comfort of the Government House), and may be 
Volume of dedicated to the improvement of that part of the town whi~h will abut upon 
:;!:e,t:!s the proposed new W'harves in Sydney Cove. By this arrangement Macquarie-
of ~he Legis-. street, Phillip-street, Elizabeth-street, Castlereagh-street, and Pitt-street, 
~:t~;:i~~ncil respectively, may be prolo!lged in a northerly line, so as to open on the said 
copy ieport ,,'harves, leaving abundant space for the erection of Public Offices, a Com
~i!t:'e~~~\~e mercial Exchange and a Public Library, on eligible sites. At the lowest 
Legisl~tive estimate, the street frontages, thus thrown into the market, will yield funds 10 

~~i:':f· 12th more than sufficient to cover the expense of erecting the New Government 
Augus~. 1zr House, the Government Offices herein proposed, and the Circular Quay. In 
-continu · this estimate your Committee do not indude the value of the allotments on 

the proposed new Quay, nor of the present public offices and the ground they 
respectively stand upon, which will doubtless yield a large return when sold. 

The proposed site for the New Government House will not abridge, nor 
interfere with the allotments on the proposed new Quay, whilst at the same 
time, the proximity of the Quay will not interfere with the retirement of the 
proposed House, a point which the Committee deemed it necessary to keep 
i:ri view, as it is intended, they understand, to restrict the Governor to one 20 
official residence as soon as the New Government House shall be erected. 

In recommending the proposed site, your Committee beg leave to state 
to the Council, that the communication with the outer Domain for foot 
passengers, as heretofore open, is to be still reserved for public recreation, 
by way of Fort Macquarie, but in a direction nearer to the water's edge, 
which will add to its length, salubrity, and beauty. 

In the immediate vicinty of Fort Macquarie there is a large quantity of 
stone, well adapted for building, which it is desirable should be removed. 
This may be used in erecting the New House, and when removed, the spot 
may be converted in to a promenade for gala days, or other public occasions, 30 
to which there will be an easy access by the line of Macquarie-street. 

The Committee do not at present recommend as necessary, but they would 
suggest, that hereafter, the edge of the shore, leading from Fort Macquarie 
to the outer Domain, may be converted into a carriage drive, for public 
recreation. 

In recommending this site, your Committee have had in view, not merely 
the suitableness of the spot for an oft1cial residence, combining style, health, 
convenience, and eligible locality, but have also contemplated public con
venience, both for business and pleasure, and have had an anxious regard to an 
economical expenditure of the Colonial funds, whilst at the same time they to 
have not been unmindful of the growing prosperity and importance of the 
town of Sydney, as the seat of Government. 

For further information on this matter, your Committee beg leave to 
refer to the Appendix to this Report, in which will be found a sketch of the 
site which they propose to your Excellency and Honorable Council for 
adoption. 

12 August, 1836. 
JAMES DOWLING, 

Chairman. 
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List of Witnesses. 

Thursday, 28 July, 1836. 
Mortimer "\-Villiam Lewis, Esq. 

Friday, 29 July, 1836. 
Mortimel' \Villi am Lewis, Esq. 
Captain George Barney 

Saturday, 30 July, 1836. 
Captain George Barney 

,Vednesd.ay, 3 August, 1836. 
Captain George Barney 

Saturday, 6 August, 1836. 
Captain George Barney 
Mortimer YVilliam Lewis, Esq. 

Minutes of Evidence. 

Thursday, 28 July, 1836. 

His Honor The Chief Justice in the Chair. 

Mortimer William Lewis, Esquire, called in, and examined:-

RECORD. 

No. 13. 
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--continued. 

I am the Colonial Architect. I have seen and considered the plan and ~ W. Lewis, 
estimate for the proposed New Government House at Sydney, transmitted 2s1~1y, 1836. 
from England. I am of opinion that the building proposed to be erected 
agreeably to that plan cannot be executed for less than £16,000, without 
including the kitchen and other necessary out-offices. The Plumber's work 
in the English estimate is valued at £16 per ton, whereas, that part of the 

:io work in this Colony cannot be performed for less than £45 per ton. The excess 
over and above the English estimate arises from the high rate which must 
be paid here for competent skill in workmanship. The ironmongery work 
necessary has been estimated in England at £97 10s. lOd. ; in this Colony it 
would come to six or seven times more. The painting work is set dovm at 
£178 8s. Od. ; and it would come to four times that amount here. I think that 
£16,000 would cover the expense of the House ; but that it would cost 
£3,000 in addition for kitchen and offices suitable for such an establishment. 
I think, that with the out-offices and items which cannot be foreseen, the 
work cannot be completed for less than £20,000. Good Joiners cannot 

30 be obtained under 7s. per diem. Stone-masons, competent to execute the 
cornices and ornamental work required for this building will not work under 
from 8s. to 10s. per day. There are but few Masons in the Colony who could 
undertake the work. Painters that can execute graining and ornamental 
work, get from 5s. to 9s. per day according to their skill. Plumbers and 
Glaziers get 5s.; Plasterers, 6s.; Quarrymen, from 5s. to 8s.; Stone-cutters 
the same ; Stone-setters the same. The chimney-pieces are proposed to be 
partly of stone and carved wood. Marble is to be procured here, but that would 
be more expensive. I have been in the Colony six years. The plan of the 
House does not exceed in style and accommodation what this Colony requires 

40 for a Government House. I think, prospectively speaking, it is sufficient 
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RECORD. for any period as a Government House. If the reception room were made 
No. 13. two feet wider, which would make the dining-room two feet longer, it would 

1n:r::~:s be an improvement. There is no provision made in the plan for sewerage 
Volume of and drainage, the expense of which might be covered by the £20,000. The 
::io:e;i:~ water closets are ill placed, in the plan, for this climate. I do not think a 
of the Legis- Government HO'l1se with less accommodation is adapted to this Country. 
lative Council I ld f h Old G H d. 1 h containing wou not answer or t e -.overnment ouse stan mg a twe vemont. 
copy report from this time. To perform the work proposed, first-rate hands must be 
of the Com- 1 d d I f d . . h . f h . mitteeofthe emp oye ; an see no prospect o · any re uct10n in t e pnce o t at species 
~egisl'\tive of labor. In this climate a verandah or colonnade is necessary for such a 10 

p~i::1· 12th building; I think ':Ln arcade, supported by slight iron pillars or rod.;, so as 
Augu!~· 18J6 not to interfere with the style of the building, but afford shade for the windows 
-con inue · might be added with advantage ; and it would be absolutely necessary on 
M:. W. Lewis, the north side, if the principal front is so placed. To import the materials 
:1"~1y, 1836 from Home, the expense would be covered by one guinea per foot, including 

the pillars. This plan is made with reference to the style of the present 
stables, but I am of opinion it is not necessary that the house be built on this 
plan, on account of the stables, as they are so much out of repair, that to repair 
them substantially would cost nearly as much as to build new stables. The 
castellated style in which this House is planned, I think the least adapted 20 

to this climate. The Venetian or Italian style is the best adapted, and the 
cheapest. I approve of the Venetian, because of its affording the greater 
shade. A Government House in that style, affording equal accommodation, 
would cost one-fourth less than the present estimate; but it would not be 
equally grand in appearance. It would be equally durable. All suitable 
timber, stone, and lime, can be procured in this country. The ironmongery, 
lead, glass, paint, plaster of Paris, and slates must be imported. Native 
marble can be procured. I think slates for roofing are adapted for this 
climate ; I think shingles, let them be ever so well made, will not answer so well 
as slates. Shingles require 1·enewing about every ten years ; slates will last 30 
as long as the building. If a house h1 the Venetian style were built on 
this scale, it would appear too paltry for a Government House. The pro
posed house is sufficient for a Governor and his ordinary suite, but not for a 
married Governor with a family. In this plan there jg only one dining room, 
and that a public one. There is no private dining room, no parlour for domestic 
convenience. A house in the Grecian style, with the like accommodations, 
would be somewhat less expensive; but the sculpturing of architrave~, 
cornices, pillars, &c., would be neal'ly equal to the octagonal towers and 
the Gothic heads of the windows. If the Governor is to have one house only, 
this house is not sufficient for his public and private residence. The utmost 40 

this is calculated for is an official house, without reference to the Govern.or's 
domestic accommodation. To render this fit for a residence combining both 
purposes, it is necessary to make considerable additions, such as private 
living-rooms. If not a library, there should be a private dining-room, a 
breakfast-room or parlour, and a private drawing-room. Perhaps, some 
of the rooms called in the plan the bedrooms might be appropriated to these 
purposes, as the approach to them by the noble staircase is good. Here, 
there is only one entrance, a public one, and there ought to be one for the .. 
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family. The plan has certainly a most imposing appearance, and, as an official 
residence, is suitable to the Colony. No style can have a grander effect; any 
other style is not so imposing. To employ as many men as we could put 
upon it, the building might be completed in three years. I was brought 
up in the Ordnance Department in England, and have had twenty-five years' 
experience of public buildings. 

Friday, 29 July, 1836. 

RECORD. 

No. 13. 
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Mortimer vVilliam Lewis, Esquire, re-called, and examined :- ~!~· 12th 

I h · d · h C · B h. · h d August, 1836 ave mspecte w1t aptam arney, t 1s mornmg, t e propose -continued. 

10 site for the New Government House. The highest elevation of the ground, as M wr" .. 
far as the stables are concerned, would be the most suitable for the building. E~ .• · .ewi~, 

The aspect of the principal front might be north-eastward; that is, the sea 2
sJuiy, 

1836
· 

view looking down the harbour. That is considered the best aspect for any 
house in this part of the Co~ony,. because the r_nost healthy; the coolest M. w. Lewis, 

in summer, and the warmest m wmter. By placmg the house to the south- Esq., 

east of the stables, some advantage will be gained by that building forming 29
Ju1y, 

1836
· 

a mask to the westward, and protecting the house from the hot winds. 
The approach to the house would be improved. I think the space between 
the house and the stables might be advantageously appropriated to out-

20 offices, without interfering with the unity and harmony of the plan. The 
originally proposed site being lower than the stables, the effect of the main 
building would be lost in some measure. I thi;nk some of the rooms upstairs, 
called bedrooms in the plan, might be appropriated to Jiving rooms for the 
GovernOl' and hi5 family. A drawing-room and parlour might thus be 
gained without adding any rooms to the ground floor. A private dining-room 
might be added on the ground floor without materially interfering with the 
plan. The best way will be t o reverse the plan, 50 as to have the public roornf! 
looking towards the north-east, and the public entrance to the south-east, 
unles-; this position is adopted, the whole of the rooms in the upper part of 

30 the building will be sacrificed in point of aspect and C·)mfort; without 
this, every bedroom window would look towards the Town. The objec
tionable water closets might be placed in the space between the house 
and the stables, if the latter, which 5tand in the way of the only good site 
for the building, are not to be removed. 

Friday, 29 July, 1836. 

Captain George Barney, R oyal Engineer Commanding, called in, and 
examined:-

I have b een in the Colony six months. I have been preparing estimates Ca.pt. George 

for work to be done in this country, and to be submitted to the Home Govern- ~~~i~· 1836• 

40 m,~nt. The English estimate for the New Government House i_; quite i ,1- ' 
adequate to cover the expense of the building, ~ hich forms only part of the 
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RECORD. plan. There is no provision made for out-offices. This plan is confined 
No. 13. to the main building. I think such a house could not be built for £12,000 ~~[::r;;,:s in this country. There is a great deal of very expensive work in the building. 

Volume of ! think it Could be built for £18,000, without including the out-offices-:
Notea and mcluding out-offices, it would not be less than £25,000. This buiJding would Proceedings 
of the Legis- be always cool from the thickness of the walls, and the interior constructicn. 
Ia.tivte.~uncil A verandah could not be added without destroying the eharacter of the con !l1D1Dg • • • • 

copy report bmldmg. The accommodat10ns upsta1rs are very good; downstairs they 
~it~~oth~ might be improved. There are no distinct retiring apa1tments for a Governor's 
Legisl~tive family ; as a mere official residence it is well adapted for the purpose. It is 10 
~~~':]_· 12th a better Government House than there is in any of the Colonies I have been 
Augus~. 1836 in; I have been in Jamaica, and in all the West India Islands. It would 
~ontinued. · t b 1 · · d d. · · reqmre wo more rocms e ow, a sitting-room, an a mmg-room, or a private 
Capt. George drawing-room. There is no provision made for the Governor's suite for :y:;: 1836. living and lodging, which are usually provided for. I think those additions 

might be included in the sum of £25,000 I have mentioned. A house in the 

Capt. George 
Ba.rney, 
30July, 1836. 

Grecian style of architecture I do not think would make any great difference 
in point of expense; the columns and pilasters would make up the difference 
A private entrance is indispensable. ,vith the additions proposed, I think it is 
well adapted for a public a-; well a-, a private residence. These addition_; 20 
might be introduced without injuring the plan. There need be no alteration 
in the plan except for the p!l.rticular objects proposed. It would only derange 
one angle of the plan. In my opinion, the house, out-offices, and alterations 
could not be completed for less than £25,000. The stables already built 
are out of repair, but not dilapidated. I think the stables would answer the 
house very well. I think the best course would be to revise the plan, and 
adapt it to the proposed site; which would not interfere with any interior 
arrangements of the plan, or the amount of estimate ; if the house wer-~ 
built on the proposed site, following the points of the compass as laid down, 
it would be a most uncomfortable residence, with reference to the prevailing ao 
winds in winter and summer, in this climate. 

Saturday, 30 July, 1836. 

Captain Barney, re-called, and again examined:-

I have been this morning viewing the ground, with some Members of the 
Committee, in the neighbourhood of the stables, for the purpose of forming 
an opinion as to the most eligible site for the New Government House. In 
my opinion, the most eligible spot, with reference to the proposed plan, and 
the stables, is to the southward of the stables, with the principal frontage to 
the north-east; whereby in summer, the inhabitants will have the advantag<' 
of the sea-breezes; and on the west, the house would be in some measure 

40 screened by the stables from the westerly hot winds, the most disagreeable 
in the Colony. The space which would be left between the house and the 
stables might be con".eniently applied to the erection of the necessary out
offices. The present plan ·would chime in with this site ; nor would it 
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interfere with the line of access from either side ; it would be also more RECORD. 
elevated and better capable of drainage, than that at first proposed. The No. 13. 
house must be completed before it could be made fit to receive the Governor. ~~:::nJ'.s 
There is good stone on Goat Island, suitable for the building. It would be Volume of 
as cheap to carry stone from Goat Island as from any quarry on shore. :rO:;:~~~s 
The workmen, supposing them to be convicts, would be more easy of control of ~he Legis·. 
on Goat Island, than on shore. The conveyance might be performed by ~~~;:i~~~ncil 
contract ; the distance would be no consequence as soon as the stone was copy report 

b k d I d h . ] b h b ·id· · of the Com-em ar e . o not t m { a asemcnt story to t e Ul mg 1s necessary. mittee of the 
10 The eKpense of sewerage and drainage enters into my calculation of £25,000. Legisl~tive 

I think it is possible that the house may be affected by the effluvia arising from ~~ii::;~~· 12th 
the beach at Farm Cove, in hot weather, durmg the efflux of the tide. That, Augus~, 1:r 
however, could be guarded against by piling across the Bay, at low-water -£Ontinu · 

mark ; and the intervening space would fill up of itself, or might be made Ca.pt. George 
an useful addition to the Botanical Garden. That would not be expensive ; rtT:i~: 1836 
a continuous row of piles would be sufficient. The great inconvenience 
of the originally proposed site is, that the frontage, in which are the public 
rooms, would be north north-east; and then the private accommodations 
would be exposed to the south-west, which is a]ways to be avoided if practic-

20 able. The entrance front of the building will now be to the south-east, 
instead of the north-west; by which means the objection, stated yesterday, 
as to the original site will be overcome, as being exposed to the hot winds. 
I propose the pL·ivate entrance to·be made to the north-west. That portion 
of the stables which faces to the eastward might be appropriated to out.
offices, and still leave sufficient accommodation for the stabling. This 
might be easily accomplished. By this arrangement the stables come 
remarkably well in, in connexion with the proposed site. It appears to me, 
that the ground in question, wm be wanted for the purpose of the Town in 
the course of a few years. I see no advantage (looking to a few years hence) 

30 in having the seat of Government near the centre of the Town. I think it 
would be desirable to send for slates from England. I have used them in 
the "\Vest Indies, and they bear the heat well. I have recommended to the 
Government at Home, the use of slates for Government Buildings in this 
Country; eventually they will be cheaper than shingles. The Welsh slates 
are the best ; they may be imported and ]anded at £11 a thousand. If 
commenced at once, the work might be completed by contract in three 
years. 

vVednesday, 3 August, 1836. 

Captain Barney, re-calJed and again examined:-

-4.0 Two sites for the proposed New Government House, in the neighbourhood ~J!~;,00

rge 
of the stables, have been pegged out for the inspection of the Committee 3Aug., 1836· 
-one to the right, and the other to the left of the stables; on the whole, 
I think that pegged out on the south side of the stables is the most eligible, 

0 K 
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being the higher ground. The objection to the left or lower side is, that, 
in ~n architectural point of view, it will be overpowered by the stables, 
which show a frontage of nearly two hundred and twenty feet, an<l the 
proposed house is only one hundred and forty feet. If it should be deemed 
advisable to build on that spot, it will be necessary to raise th~ foundation 
eight or ten feet ; which would not be necessary on the other site. It would 
Rlso he close to the proposed line of Quay anrl Street, which will become 
the noisiest part of the Town; it would not, in that aspect, be much affected 
hy the hot winds, as regards the principal entrance. The other site, being 
so much above the stables, gives it a comman<l of -_ricw, as well as a showy 10 

appearance from the Harbour, and a better and more extensive view alto
gether of Port Jackson. The lower side will afford a better lawn immediately 
fronting the sea ; but it will have a much more limited view of the ,vater 
than the other. I don't think the locality of the stables would affect the 
house, with reference to effluvia, on either site ; though the lower one would 
be more likely to be affected in that way than the upper one. The main 
vie"',· of the house will be towards the sea, and the other views might be 
confined or extended, by planting in any way which might be thought most 
desirable. The building will be then north and south, and the pTincipal 
front will be exactly east; the public entrance will be on the south. The 20 

neighbourhood of the higher site, is susceptible of being converted into 
ornamental shrubberies. I think, decidedly, that the upper site is the most 
eligible in every point of view; the lower site will be always more susceptible 
of moisture than the upper. During the late rains, the flooring of the 
stables was under water. It is not practicable to convert the present 
stables into a Government House. The stables interfere with the best 
adapted site for a house in that neighbourhood. New stables, suitable to 
this house, could not be built under £3,000, including all accommodations ; 
the present stables cannot be put into sufficient repair for less than £1,500. 
If pulled down, the materials would be available for re-building them, 30 

which, in my mind, -would be the best arrangement. Under all present 
circumstances, I would rather build on the higher site. I should, however, 
propose to pull down the stables, and select a better site than either of those 
proposed. I have not examined the foundations of the stables with a view 
to ascertain whether they are worthy of repair. Pulling down the stables, 
:1nd building others instead, would be cheaper in the end. Being stuccoed, 
they would not require constant repair. I think when the house is built, 
the stables must come down. The present stables will overpower the 
house ; the view of the house will be merged in the stables ; they are of too 
great magnitude for the proposed house. The great advantage of building on 40 
the higher ground is in remedying this, for then the house will look over the 
stables. I do not approve of a basement story; I would raise the foundation 
about three feet for ventilation under the floors. The best foundation is 
small brick arches, one brick in thickness. " 'hen the plan is revised, these 
will appear. It would be no great expense, and insure perfect dryness, and 
prevent mischief from rats and insects. The bricks should be made on 
purpose. There is as good brick earth here as in any part of the world. 
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Saturday, 6 August, 1836. RECORD. 

No. 13. 
G d f 

Informant's 
Captain eorge Barney, re-called an urther examined:- Exhibit G. 

Volume of 

I have seen another site for the house, near Bennelong's Point, which Notes and l'roceedings 
I think better, in every point of view, than either of those before described. of the Legis-

I would fix the house about 1,000 feet to the northward of the stables, lative Council containing 
with a frontage looking north-east. There would be an area of 200 yards in copy rec°rt 

f.r.ont, and 150 yards to the rear, about 400 yards from Macquarie's Fort. :itt!: ot°th~ 

It will be about equi-distant between the Fort and the stables. I would Legislative 

connect the out-offices to the southward of the building. The advantages ~~~:i· 12th 

10 of this site over the others are, first, it does away with all objections in Augns~, 1836 
f h bl . . . d ff d b . f h --continued. re erence to t e sta es ; 1t 1s more private, an a · or s a etter view o t e _ 

Harbour; it also does away with the objection with reference to the mud-bank Capt. George 

at Farm Cove ; it is susceptible of adequate drainage ; it will not require ?r;;.:·1sa6. 
higher foundations than the former site; I think it will not be subject to 
so much inconvenience from the noise which may be produced by exten<ling 
the Quays in Sydney Cove; it is equally capable of improvement as an 
ornamental site, and with as good an access; it is equally well situated for 
public business, and will be more so when the public offices come to be 
erected, the site for which may be fixed on the vacant ground near the 

20 Old Mill, jn continuation of Bent and Macquarie streets. This site does 
away with the strongest objection I had to the other sites, inasmuch as it 
affords a considerable portion of ground, which may be thrown into the 
Town, and that in a most essential position, still leaving about 60 acres fo,r 
the home park. There will, by this position of the house, be a saving of 
about £5,000 in respect of the enclosing wall ; a.nd the additional frontage 
afforded to the Town, will realise upwards of £60,000, at the rate of only 
£10 a foot -that is the lowest valuation ; but in all probability, being the 
most valuable part of the Town, it will raise £30. This is independent of 
the Quay frontage in Sydney Cove. It will admit of Castlereagh-street, 

SO Phillip-street, and l\facqua1ie-street being opened directly upon the Quay. 
None of the land proposed for water frontage need be withdrawn by choosing 
this site, judging by the ground as it now appears on paper ; but I would 
recommend a more accurate survey of the ground, and the line of Macquarie
street to be picketted out on the spot. I am not aware of any disadvantages 
likely to arise from this site. It may be readily supplied with water. By 
placing the house in the spot I mention, it would harmonize with Macquarie 
Fort and the stables. The view from the sea will be greatly improved. It 
will be a better object in approaching the Harbour. In every respect, I 
think it is a better site than either of those proposed before. By the con-

(O tinuation of the line of Macquarie-street, it will terminate at the landing 
place near Fort Macquarie, and the eastern line of that street will form 
the western boundary of the Inner Domain. I would stop all communication 
with the Outward Government Domain from the Town in that direction by 
Fort Macquarie, for, by reason of its privacy, it has become the resort of 
disorderly people, and in the proposed site would be highly objectionable. 
Probably a road could be formed for foot passengers by scarping the rock 

0 K 1 
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RECORD. upon the water's edge, by which means the road would not be so great 
No. 13. a nuisance to Government House; or, with a view to the more ready access 

1~~f~:0J:s to the Outer Domain, an ornamental road might be made to open near 
Volume of the principal entrance, and pass to the Botanic Garden by the south of the r:

0
~:e;i:~s stables. The other entrances will not be interfered ~ith ; they will remain 

of _the Legis-. as at present. The whole of the Outward Domain 1s, I understand, to be 
Iative_ ~ouncil reserved for public recreation An eligible site might be C'.hosen on the contammg · 
copy report ground surrendered to the Town for the erection of a Commercial Exchange. 
:it~! ~0

:~ I think the present site of the house lately occupied by Chief Justice Forbes 
Legisl~tive would probably be the best for that purpose, and which the proposed arrange- 10 
Council f . ld f ·1· A 1 . . 1 h. k printed'i2th ment or new streets wou ac1 1tate. s a genera proposition, t m 
Augus~, 1836 the proceeds of the sale of the land given up to the Town by this arrangement 
-continued. will more than cover the expense of the new Quays in Sydney Cove, the 
Capt. George building of the new Government House, and the building of new Public 
Barney, • Offi 6 Aug., 1836. Offices. The sites of some of the present Public ces, and the buildings 

M. W.Lewis, 
Esq., 
6 Aug., 1836. 

already thereon may also be thrown into the market, and will realise a large 
sum. Great advantage will be derived by concentrating the public offices, 
in every point of view. The ground reclaimed for the new Quay at the 
head of Sydney Cove will be most eligible as a site for a Custom House, 
and be easy of access from the other public offices. The present Bathing 20 
House is well situated with reference to the site, and a private landing place 
may be made there. The principal entrance should be to the north of the 
building. The House from the lower part of the Town would be invisible; 
but from all the higher parts of the Town it would be a. beautiful object as 
seen through the trees. 

Saturday, 6 August, 1836. 

Mortimer William Lewis, Esquire, re-called and further examined : -

I have seen and examined the ground at Bennelong's Point, with a view 
to fixing another site for the new Government House. I think it is more 
eligible than either of those I have already mentioned, if the present stables 30 
are to remain standing. The new site possesses all the advantages of the 
building being seen from the Harbour and higher parts of the Town, and is 
free from all the annoyances the other sites would be subject to. The ground 
is complete in itself as a domain. I think it is more private than the other 
sites, but sufficiently public with reference to access as any Government 
House need be. It is quite as healthy as the others. The approaches by 
land and water will be good. The approach by water will be by the present 
steps at Fort Macquarie. The nature of the ground is such as to admit 
of every improvement being made consistent with a building of that character. 
The elevation if> suited to the proposed new site, and would harmonise with 40 
Fort Macquarie and the stables. The level of the house would be such as 
to admit of a supply of water from the new aqueduct to the highest story 
in the building. The situation would be still sufficiently commanding, with 
reference to the adjoining ground and the Harbour. The site is capable of 
being well drained, and affords an excellent foundation. I know of no 
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disadvantages. To enclose the ground round the house it would not cost 
one-fifth of what was originally proposed. It will leave about 50 acres for 
the Domain or pleasure grounds. A considerable quantity of land can be 
given up by chom,ing this site, without any injury to the new building. The 
quantity will be about 20 acres. This will admit of the northern prolongation 
of Macquarie-street, of Phillip-street, and of Castlereagh-street, all termin
ating on the New Quay in Sydney Cove. It would also admit of the eastern 
prolongation of Bridge-street, inter&ecting the beforementioned &treets, and 
extending with a sweep to the entrance of the Outer Domain, or road in rear 

10 of the Council Chambers. The north-east corner of Macquarie-street and 
Bent-street would form a good site for a range of public offices, and sufficiently 
capacious to embrace all that is required, and to concentrate the whole on 
that spot. The estimate of the frontage on the streets named that would 
be available to public sale is about 6,300 feet, which at £10 a foot, being the 
least value that could be put upon it, wou,ld realise £63,000. This is exclu
sively of the frontage on the Quays. The cross-streets may be taken at 
the same rate of valuation. I should say that the proceeds of the land so 
given up to the Town, would pay the expense of building the New Govern
ment Hou,se and Offices, the New Quay in Sydney Cove, and the New 

20 Government Offices for public business, provided the present public offices, 
and the ground they stand on, were thrown into the market as part of the 
same fund. This plan will not interfere with the new Quay, but on the 
contrary will render the frontages to it muoh more valuable, by bringing so 
many leading thoroughfares to it, and throwing sufficient space open for 
merchants to build their dwellings and warehouses upon, which otherwise 
could not be procured nearer than one mile from the spot. By this change 
of site nearly treble the quantity of land wiJl be given up to the Town, than 
what was proposed with reference to the former sites of the Government 
House. The eastern side of the line in prolongation of Macquarie-street 

30 will form the western boundary of the Inner Domain. Several good sites 
might be chosen for a Commercial Exchange in the ground given up. About 
Macquarie-place is the best spot. There would be a good position afforded 
for the proposed Library and Museum, affording good access for the public. 
The Government stables will be well situated for the new site, and the House 
will be free from the nuisancei:; arising from the stables. For the privacy 
of the building it would be necessary to exclude the public from entrance 
into the Domain by Fort Macquarie. There cannot be a more healthy 
place for a site than the one now selected. The ground possesses every 
advantage of comfort and ornament. There need be no sacrifice of the 

tO Allotments on the original plan for the Quay in Sydney Cove. 
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Informant's Exhibit H. Informant' 
Exhibit H., 
Map, dated 

Map dated 1894, showing the then present state of land with red line l894. 

showing su bse-quent diversion of Botanical Gardens. 

(Copy sent herewith.) 
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Informants' Exhibit J. 

Letter from Crown Solicitor of the State of New South Wales to Messrs. 
Cope & Co., showing total cost of the Government House Building at about 
£25,000. 

Dear Sir, 

Crown Solicitor's Office, 
Sydney, 

12 February 1913. 

Williams (nominal Defendant) ats Attorney General (on -relation). 

In reply to your letter of the 11 th instant herein I am prepared to admit- 10 

(1) That Plan No. 370, Old Roll, dated 3lst October 1807, was prepared 
by James Meehan Assistant Surveyor of Lands by order of Governor Bligh. 
I have asked the Under Secretary for Lands to supply you with a helio thereof 
for your use in connection with the Case. 

(2) That the amount of the cost of building the present Government 
House was approximately £25,000 ; that this sum was supplied by the sale of 
portion of the land originally set apart by Governor Phillip for public purposes 
and by a Grant of £10,000 voted by the Legislative Council. 

I am instructed to make any admissior1s which the Crown can properly 
make with a view to shortening the case and to save the Relators the trouble 20 

of formal proof. 

Yours trulv, 
(Signed) JNo. V. TILLETT, 

Crown Solicitor. 
Messrs. Cope & Co., 

Solicitors, City. 

Defendant's Exhibit 1. 

Sample of Grant of Class mentioned. 

Victoria, by the Grace of God of the United Kingdom of Great Britain 
and Ireland, Queen, Defende1· of the Faith and so forth. 30 

To all to whom these presents shall come, 
Greeting 

Know ye that in pursuance and conformity with an Act of the Governor 
and Council of Our Territory of New South "\,Vales, made and passed ·in the 
Fourth Year of Our Reign (No. 2) intituled" An Act for enabling the Principa) 
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"Officers of Her Majesty's Ordnance to hold Estates and Property in the RECORD. 

"Colony of New South Wales for Military Purposes and for Granting certain No. 1a. 
" other powers to the said Principal Officers and Respective Officers resident Defe_n<;ta.nt's 

. d d f U Exh1b1t 1, 
" in the said Colony " We of Our Special Grace have grante an or s Sample of 

Our Heirs and Successors do hereby Grant unto the Principal Officers of Our ?i::t of 

Ordnance in Great Britain for the time being and their Successors in the said menti~ned 

Office all that piece or parcel of Land in Our said Territory containing by --co1&tmued. 

Admeasurement Seven Acres Two Roods and Eleven Perches be the same 
more or less situated in the City of Sydney Parish of Saint Philip and County 

10 of Cumberland-Bounded on part of the South West by the North Eastern 
boundary line, of William Walker and Company's land being a line bearing 
South fifty degrees twenty minutes East two hundred and thirty five links 
commencing on the shore of Port Jackson, at the North corner of vValker's 
land, on part of the West by three links of the Eastern boundary of 
Walker's land, bearing South four degrees West, on part of the South by a 
line bearing East two degrees South forty five links, again on the West by a 
line bearing South four degrees west three hundred and forty links ; again 
on the South West by a line bearing South fifty two degrees ten minutes 
East, ninety four links; again on the West by lines bearing South 

20 twenty three degrees twenty minutes ,vest fifty five links ; South 
thirteen degrees thll'ty minutes West fifty links ; South nine degrees twenty 
minutes ,vest sixty links; and South six degrees fifteen minutes \!Vest 
one hundred links to the North West corner of R. D. Cunynghame's land; 
on the South East by the Northern boundary of Cunynghame's land, being 
lines bearing North fifty two degrees fifteen minutes East three hundred 
and ten links and North sixty six degrees East twenty five links to the 
High \!Yater mark of Port Jackson; on the remainder of the South East, 
on the East, North East and North vVest by the Waters of Port Jackson 
to the North corner of Walker's land aforesaid- Exc1uding from the above 

30 described land the Public Road, which is Bounded on part of the South by 
a line bearing East thirteen degrees South forty seven links commencing on 
the shore of Port Jackson, at a point bearing "\Vest thirteen degrees 
thirty minutes North, distant forty seven links from an Iron Pillar marked 
Gipp's ,vard; on the West by lines bearing South, two degrees East five 
hundred and twenty eight links ; and South four degrees VVest three links ; 
on the South by a line bearing Rast two degrees South forty fi vc links ; 
on the East by Jines bearing North four degrees East fifty six links; 
and North two degrees ,,rest six hundred and sixty four links to the 
shore of Port Jackson; on the North and North West by the Waters of 

40 Port Jackson to the point bearing ,vest thirteen degrees thirty minutes 
North distant forty seven links from the Pillar aforesaid (Being the land 
on which Dawc's Battery is erected and Granted for the purpose of Defence for 
the Harbour of Port Jackson; and Advertised as No. 9 in the Government 
Notice dated 19th June, 1844) with all the rights and appurtenances thereto 
belonging To Hold unto the said Pi·incipal Officers of Our Ordnance in 
Great Britain for the time being and their Successors in Office for ever for 
the Use and Service of the said Ordnance Department or for such other 
Service or Services as the said Principal Officers or their Successors in the said 

0 K 8 
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Office shall from time to time order and direct. In Testimony whereof We 
have caused this Our Grant to be Sealed with the Seal of Our said Territory. 

Witness Our Trusty and "Tell-beloved Sir George Gipps, Knight, 
Our Captain General and Governor-in-chief of Our said Territory and 
its Dependencies at Government House Sydney in New South ,vales 
aforesaid this Thirty first day of July-in the Eighth Y car of Our Reign; 
and in the Year of Our Lord One Thousand eight hundred and forty four. 

(Seal.) (Signed) GEo. GIPPS. 

Entered on Record by me in the Registry of Grants No. 80 Pages 353 to 
356 inclusive this Twenty third day of August One thousand eight hundred 10 
and forty four. 

(Signed) E. DEAS. THo IPSON, 
Colonial Secretary and Registrar. 

Enrolled in the Registrar General's Office at Sydney in the Register 
of Grants G. No. 2 pages 277 to 279 inclusive this Twenty sixth day of 
November 1844. 

(Signed) WrLLM. CARTER. 
Registrar General. 

Entered in the Register No. 2 of Sydney Town Grants, Folios 210 and 
211, No. 547, in the Surveyor General's Office, 29th January 1845. 211 

(Signed) HENRY HALLORAN. 

Defendant's Exhibit 2. 

Imperial Order in Council. 

At the Court of Balmoral, the 26th day of October, 1899. 

Present: 
The Quern's Most Excellent Majesty. 

Duke of Fife. Mr. Akers-Douglas. 
Sir Fleetwood Ed",ards. 

· vVhcreas under and pursuant to the provisions of an Act of the Legislative 
Council of New South '\Vales passed in the 4th yeg,r of Her Majesty's reign 3C 
intituled "An Act for enabling the Principal Officers of Her Majesty's 
"Ordnance to hold Estates and property in the Colony of New South ,i\1ales 
" for Military purposes and for granting certain other powers to the said Princi-
" pal Officers and respective Officers resident in the said Colony " the several 
pieces or parcels nf land described in the First Schedule hereunder written 



149 

including the areas excepted out of the pieces or parcels of land sixthly RECORD. 

and ninthly described in the said Schedule were by divers Deeds Poll or N~3. 

Grants granted by Her Majesty unto the said Principal Officers of Her ~e~~~ait's 

Majesty's Ordnance in Great Britain for the time being and their successors in 1;~rl!1 · 
the said Office to Hold unto the said Principal Officers of Her Majesty's &,rder Jn 
Ordnance in Great Britain for the time being and their successors in Office da~:f 26th 

for ever for the use and service of the said Ordnance Department or for such Oct.,J89~ 

other service or services as the said Principal Officers or their successors in the ---c01 inu · 

said Office should from time to time order and direct : 
10 And whereas at the date of the passing of the Imperial Act 18 and 19 

Viet. cap. 54 certain lands situated in the City of Sydney and then known 
respectively as " The Commissariat Stores " and " Fort Phillip or Flagstaff 
Hill " of which the pieces or parcels of land firstly and secondly described in the 
Second Schedule hereunder written form part and the piece or p':lrcel of 
land thirdly described in the said Second Schedule with the Fort thereon 
erected known as "Fort Macquarie" were reserved appropriated 01· used for 
Military or Naval purposes but have never been granted for Ordnance 
purposes: 

And whereas under the provisions of the "Crown Lands Alienation Act 
20 of 1861 "the piece of parcel of land described in the Third Schedule hereunder 

written was duly dedicated by the Governor with the advice of the Executive 
Council for the purposes of a Naval Depot by two several Notices of Dedica
tion published in the New South Wales Government Gazette bearing date 
respectively the lOth day of January 1865 and the 5th day of June 1866 
the one comprising portion of the said piece or parcel of land described in the 
said 3rd Schedule hereunder written and the other comprising the remaining 
portion thereof : 

And whereas negotiations have for some time past been pending between 
the Colonial and Imperial Governments with regard to Sydney being the head 

30 Naval Depot of Her Majesty's Ships on the Australian Station and an arrange
ment respecting the Naval Depot was finally agreed upon between the said 
Governments on the following terms as embodied in the Colonial Secretary's 
Minute of the 16th day of April 1883 that is to say:-

(1) That immediately on getting the Commodore's formal approval 
the Colonial Government would proceed to rriake the necessary re
clamations and wharves and to erect the necessary buildings upon 
Garden Island according to plans to be approved of by the Commodore. 

(2) That the said Colonial Government would provide by purchase or 
building on the mainland a suitable residence for the representative of the 

40 Navy in these seas and to the satisfaction of the Commodore. 
·(3) That to make more effectual provision for the working of the 

Naval Station, a convenient office or depot with small receiving store 
would be erected on the mainland and connected . by telegraph or 
telephone with the Garden Island Depot and with the Commodore's 
residence so as to give every facility of intercommunication. 

( 4) That as soon as these works were carried out to the satisfaction of 
the Commodore and the sites of the receiving depot and of the said 
residence should be conveyed granted or dedicated in perpetuity for the 
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use of Her ~fajesty's Navy in the same way as Garden Island had been the 
Imperial Government would surrender all the lands known as the 
Ordnance Reserves and all other lands or buildings in the Colony to 
which it might have any claim or title. 
And whereas the receiving depot referred to in paragraph 3 of the hercin

before recited agreement has at the request of the Lord Commissioners 
of the Admiralty been erected on Garden Island: 

And whereas the terms of the said Agreement as to the erection of build
ings and carrying out of other works by the Colonial Government have been 
fulfilled to the satisfaction of the Admiral and the site of the aforesaid IO 

residence has been purchased by the Colonial Government and duly tnms
ferrcd to and is now vested in Her Majesty subject to the condition that the 
Colonial Government shall maintain the said residence and the lands thereto 
appurtenant and belonging in proper condition : 

And whereas by an Act of the Imperial Parliament passed in the 40th and 
4lst years of Her Majesty's reign intituled " An Act to make better provision 
" respecting fortifications works buildings and lands situate in a Colony and 
" held for the defence of the Colony " it was amongst other things enacted 
that it should be lawful for Her Majesty on the representation of one of Her. 
Majesty's Principal Secretaries of State and of the Commissioners of Her 20 

Majesty's Treasury that it was expedient so to <lo by Order in Council to vest 
any fortifications works buildings or land in any Colony held in trust for the 
defence of that Colony (whether vested in Her Majesty or in one of Her 
Majesty's Principal Secretaries of State or in the Principal Officers of the 
Board of Ordnance or in the Commandjng Royal Engineer or other Officer) 
and the care and disposal of such fortifications works buildings or land in the 
Governor of the Colony for such estate and jntcrcst and upon such terms and 
conditions and subject to such reservations exceptions and restrictions as were 
specified in the Order. And the Governor for the time being of the Colony 
should by virtne of that Act and the Order take and hold (subject to the 30 

provisions of the Order) the premises transferred to and vested in him 
accordingly and that every representation to Her Majesty proposed to be 
made in pursuance of that Act should be laid before both Houses of Parlia
ment and should lie for not less than 40 days on the table of both Houses 
before it was submitted to Her Majesty: 

And whereas it has been represented to Her Majesty by one of Her 
Majesty's Principal Secretaries of State and the Commissioners of Her 
Majesty's Treasury that jt is expedient to vest in the Governor of the Colony 
of New South v\'ales the lands described in the lst and 2nd Schedules 
hereunder written with the buildings and wo1·ks thereon to be taken and 40 
held by the Governor for the time bejng of the said Colony upon the trusts 
and for the purposes hereinafter declared on condition that if at any future 
period troops are sent to New South vVales at the request of the local 
Government or in furtherance of the interests of New South , ;Vales the 
Government of New South Wales shall provide for such troops free of all 
charge to Her Majesty's Government barracks or lodging to the satisfaction 
of Her Majesty's Government : 
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And whereas the representation so made to Her Majesty as aforesaid was RECORD. 

laid before both Houses of Parliament and lay for not less than 40 days on the No. 13. 

table of both Houses before it was submitted to Her Majesty and it is ex- ~:~tbf:ts 
pedient that such Order should be made by Her Majesty in respect of the Imperi_al 

lands described in the First and Second Schedules hereunder written and the g:.!:~it 
buildings and works thereon as is heteinafter contained : dated 201,11 

Now Therefore Her Majesty by and with the advice of Her Privy Council ~ 1~!!~d. 
in pursuance of the said lastly recited Act and of all other powers enabling Her 
Majesty in this behalf and on consideration of the premises is pleased to 

10 order and it is hereby ordered as follows : 
(1) The Lands described in the First and Second Schedules hereunder 

written with the buildings and works thereon shall subject to the before 
mentioned condition henceforth be and the same are hereby vested in 
Our Right Trusty and Right ~Tell-Beloved Cousin William Earl Beau
champ Knight Commander of Our Most Distinguished Order of Saint 
Michael and Saint George the Governor and Commander-in-Chief of 
the Colony of New South Wales and its Dependencies to the intent that 
the Governor for the time being of the Colony of New South ,vales shall 
by virtue of the lastly recited Act and this Order take and hold the said 

20 lands and the buildings and works thereon upon the trusts and for the 
purposes hereinafter declared. 

(2) The Governor for the time being of the said Colony shall take 
and hold the s.:iid lands and the buildings and works thereon upon such 
trusts and for such purposes and shall deal with the same in such man
ner as the Governor with the advice of the Executive Council of the said 
Colony shall by Order in Council direct appoint and determine. 

(3) For the purpose of giving effect to any Order which shall be 
made bv the Governor with the advice of the Executive Council of the 
said Colony in respect of the said lands and the buildings and works 

:so thereon the Governor for the time being of the said Colony is hereby 
empowered to make and execute all such Deeds of Grant surrenders or 
other assurances as the Governor with the advice of the said Executive 
Council may direct. 

(4) This Order may be cited as the New South Wales Military 
Lands Order in Council 1899. 

A. w. FITZROY. 

The First Schedule Before Referred to. 

Firstly. -·All that piece or parcel of land in Our said territory containing 
by admeasurement 16 acres 1 rood and 15 perches be the same more or 

40 less situated in the County of Northumberland Parish of Newcastle Town of 
Newcastle commencing on the eastern extreme of the South boundary line at 
the sea beach and bounded on the South by a ·west line of 12 chains on part 
of the vVest by a line bearing North seven degrees East 9 chains and 40 links 
on part of the North by a line bearing East seven degrees South dividing jt 
from the parsonage ground 2 chains and 45 links on the residue of the West 
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by a line dividing it from the Parsonage Allotment bearing North 10 degrees 
East 2 chains and 65 links to the South side of Church Street on the residue ·of 
the North by the South side of Church Street being a line bearing East 7 
degrees South 16 chains and 85 links to the Sea Beach and on the East by the 
Sea Beach Southerly to the Eastern extreme of the South boundary line afore
said being the land authorised as the ite of the Military Barracks. 

Secondly. - AJI that piece or parcel of land in Our mid terri t.ory contain
ing by admeasueement 14 acres 3 roods and 24 perches be the same more or 
less situated in the County of Bathurst Parish of Bathurst Town of Bathurst 
commencing at the North-East corner at the South-"'est intersection of 10 

George and Stanley Streets and bounded Northerly by a line bearing South 
41! degrees West 16 chains 15 links dividing it from George Street Westerly by 
a line bearing South 48~ degrees East 10 chains dividing it from Durham 
Street part Southerly by a line bearing North 41-~- degrees East 8 chains 50 
links dividing it from 1Villiam Street part Easter]y by a line bearing North 
481 degrees West 2 chains dividing it from Correy's Allotment again Southerly 
by a line bearing North 411 degrees East 8 chains dividing it from the same 
a]Jotment and Government land and again vVesterly by a line bearing North 
48} degreei, ,vest 8 chains dividing it from Stanley Street to the North-East 
Corner as aforesa1d beng granted for Militaey purposes and advertised as 20 

No. 10 in the Govrrnment Notice dated 6th November 1844. 
Thirdly. - -All that allotment or parcel of land in Our said tenitory 

containing by admeasurement 1 rood and 9 perches be the same more or 
less situated in the Town of Vverpool Parish of Saint Luke and County of 
Cumberland bounded on the North by the present ,~.:all that divides it from 
Moore Street being 1 cha.in and .53 links on the East by the present wall that 
divides it from the Goal being l c>hain 991 links on the South by the present 
wall that divides it from the old Court House AJlotment being 1 chain 
55 links and on the West by the p1esent wall dividing it trom Blacket's land 
being l chain 99! links being the site of the Miltary Barracks and advertised 30 

as No. 2 in the Government Notice dated 2nd August 1843. 
Fom·thly. -All that allotment or parcel of land in Our &aid territory 

containing by admeasurement 3 roods and 39 perches be the same more or le&s 
situated in the Town of Windsor Parish of St. Matthew and County of 
Cumberland bounded on the Soutb-"Test by the present wall dividing it from 
Bridge Street being 3 chains l 3 Jinks on the South East by the present wall 
dividing it from Court Street being a line 3 chains 4! links on the North
East by the present wall dividing it from Crown land being 3 chains 3,! 
links and on the North-1Vest by the present wall div.iding it from the School 
Allotment being 3 chains 13 links to Bridge Street being the site of t.he 40 

Military Barrack& and advertised as No. 5 in the Government Notice dated 
2nd Aup-ust 1843. 

Fifthly.-All that allotment or parcel of land in Our said territory con
taining by admeasurement 1 acre and 13 perches be the same more or less 
situated in the Town of Parramatta Parish of St. John and County of Cum
berland bounded on the North by the present wall and the outside wall of 
the Barrack building which divide it from George Street being a frontage 
ot 5 chains 81 links on the East by the present wall being line bearing South 
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4 degrees 30 minutes East 2 chains 58 links on the South by the present RECORD. 

wall being first a line bearing West 4 degrees 41 minutes North 58! links No. 13., 
and then a line West 21 degrees 37 minutes North 5 chains 89 links being ~:~1:~~ 8 

the site of the Military Barracks and advertised as No. 3 in the Government Imperial 

Notice dated 2nrl August 1843 as described in the Deed of Grant but now 8:~~t 
more correctl v described as follows that is to say :-All that piece or parcel dated 26th 

of land containing by admeasurement 1 acre and 13 perches be the same ~~t~!!~. 
more or less situate m the Countv of Cumberland Parish of St. John Town 
of Parramatta commencing at the.North-Eastern corner of the wall enclosing 

10 the Military Bal'l'acks being a pl)int bearing South 12 degrees 49 minutes 
East 2 chains 47 links from the North-Eastern corner of Queen's \V'harf 
and bounded thence on the North by the said wall and the walls of the 
Barrack buildings being lines bearing North 84 degrees 5 minutes West 1 
chain 3 links North 6 degrees 36 minute East 28 links North 83 degrees 
53 minutes West 57 links South 6 degrees 36 minutes ,vest 28 links North 
83 degrees 24 minutes ,vest 70 links South 6 degrees 6 minutes ,vest 5l 
links and North 83 degrees 54 minutes vVest 3 chains 50 links thence on the 
\Vest by the wall bearing South 6 degrees 5 minutes West 89 links thence 
on the South- \iV est by the wall bearing South 68 degrees 10 minutes East 

20 5 chains 90 Jinks and South 84 degrees 12 minutes East 58! links and thence 
on the East by the wall bearing North 4 clegi'ces 12 minutes vVest 2 chains · 
58 Jinks to the point of commencement as shown upon plan catalogued Ms. 
142 Sy. in the Department of Lands. 

Sixthly. - All that piece or parcel of ]and in Our said territory containing 
by admeasuremcnt 7 acres 1 rood and 18 perches be the same more or less 
situated in the County of Cumberland Pari h of St. John Town of Parramatta 
bounded on the North by the present wall on Macquarie Street bearing East 
5 degrees 10 mmutcs South 7 chams 68 lmks on the East by a line bearing 
South 9 degrees East 8 chains 71 links on the South by a line South 67' degrees 

30 12 minutes \Vest 6 chains 86! links and on the West by a line bearing North 
12 degrees 30 minutes vYcst 12 chains 2.5 links to l\focquarie Street aforesaid 
authorised as the site for the Military narracks and advertised as No. 12 in 
the Government Notice dated 3lst December 1845 excepting thcrcout 2.Jl that 
piece or parcel of land containing 1 acre 2 roods 1 perch be the s:> me more 
or less situate in the County of Cumberland Parish of St. John Town of 
Parramatta commencing on the South_ ,,r estern side of Macquarie StreC't :.t the 
North-Western corner of an area of 7 acres 1 rood 18 perches aranted to the 
Principal Officers of Her Majesty's Ordnance 30th January 1846 and bounded 
thence on the W C'St by the \Yes tern boundary of the Grant Southerly to 

40 its South-\iVestcrn corner thence on the South by part of the Southern 
boundary of the said Grant being a line bearing North 67 degrees 12 minutes 
East 2 chains 60 links to the North-Western corner of John Harris' Grant 
of 110 acres thence on the North-East hy a line bearing about North 53 
degrees 45 minutes West about 2 chains 43 links thence on the East by a line 
bearing North 12 degrees 30 minutes ,vest about 7 chains .50 links to the South
Western corner of &n area of 37! perches rC'surned for Public School purposes 
19th May 1882 thence again on the South by the Southern boundary of 
that land Easterly to the South-Eastern corner thereof thence again on the 
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East by the Eastern boundary of that land Northerly to Macquarie Street 
hefore-mcntioned and thence on the North by Macquarie Street aforesaid 
bearing Westerly to the point of commencement as shown on plan catalogued 
Ms. 1188 Sy. in the Department of Lands. 

Seventhly.-All that allotment or parcel of land in Our said territory 
containing by admeasurement 1 rood 31! perches be the same more or less 
situated in the Town of Parramatta Parish of St. John and County of Cum
her1and bounded by the present wall dividing it from l\lacquarie Street being 
3 chains 70 links On the East hy a line along the East wall of the Surgeon's 
quarters being 1 chain 21 links On the North by a line bearing "\,Vest 4 10 

degrees 45 minutes North 3 chams 70 links to a lane on the West side 
of the Lumber yard and on the ,vest by the present wall dividing it from 
that lane being 1 chain 21 links to Macquarie Street being the site of the 
Military Hospital and advertised as No. 4 in the Government Notice dated 
2nd August 1843. 

Eighthly.-All that piece or parcel of land in Our said territory con
taining by arlmeasurement 7 acres 2 roods and l 1 perches be the same more 
or less ituated in the City of Sydney Parish of St. Philip and County of 
Cumberland bounderl on part of the South-West by the North-Eastern 
houndary line of ,villiam Walker & Co.'s land being a line bearing South 20 

50 degrees 20 minutes East 235 links commencing on the shore of Port Jack
son at the North corner of Walker's land on part of the West by 3 links of the 
Eastern boundary of ,valker's land bearing South 4 degrees West. On 
part of the South by a line bearing East two degrees South 45 links again on 
the ,vest by a line bearing South 4 degrees ,vest 340 links Again on the 
South-"\,Vest by a line bearing South 52 rlegrces 10 minutes East 94 links 
again on the vVest by lines bearing South 23 degrees 20 minutes ,vest 5.5 
links South 13 degrees 30 minutes West 50 links South 9 degrees 20 minutes 
"\Vest 60 links And South 6 degrees 15 minutes "\Vest 100 links to the North
,v est corner of R.. D. Cunynghame's land on the South-East by the Northern 30 

boundary of Cunynghame's land being lines beal'ing North 52 degrees 15 
minutes East 310 links and North 66 degrees East 25 links to the high water 
mark of Port J aekson On the remainder of the South-East on the East 
North-East and North-,Vest by the waters of Port .Jackson to the North 
corner of ,valker's land aforesaid Excluding from the above described land 
the Public Road which is bounded on part of the South by a line bearing East 
13 degrees South 47 links Comrnenc.ing on the shore of Port Jackson at a 
point bearing vVest 13 degrees 30 minutes North distant 47 links from an 
iron pillar marked Gipps Ward on the \!Vest by lines bearing South 2 degrees 
East 528 links and South 4 degrees "\Vest 3 links On the South by a line 40 

bearing East 2 degrees South 45 links on the East by lines bearing North 4 

degrees East 56 links and North 2 degrees West 664 links to the Shore of 
Port Jackson On the North and North-,Vest by the ,vaters of Port Jackson 
to the point bearing "\Vest 13 degrees 30 minutes Nort.\t distant 47 links from 
the Pillar aforesaid: being the land on which Dawe's Battery is erected and 
granted for the purpose of Defence for the Harbour of Port Jackson and ad
vertised as No. 9 in the Government Notice dated 19th June 1844. 
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Ninthly.-AJl that piece or parcel of land in Our said territory containing RECORD. 
by admeasurement 29 acres 2 roods and 17 perches be the same more or No. 13. 
less situated in the County of C?-mberland and Parish ?f Alexandria on the tt~1:;~·s 
Old South Head Road near the City of Sydney Commencmg at the North-vVest Imperi.al 
corn~r of the boundary wall distant 2 chains 58 links and bearing South g;!:~r 
10 degrees 45 minutes East from the Southernmost corner of the boundary dated 26th 
line of Hill and " 7est's properties and thence bounded on the \Vest side by lines ~~t!!~d. 
along the external sides of the said wall bearing South 9 degrees 15 minutes 
East 2 chains 83 links East 1 degree 15 minutes South 19 links South 47 

10 minutes East 2 chains 2 links ,vest 9 degrees 15 minutes South 19 links South 
1 degree 15 minutes \Vest 2 chains 83 links South 7 degrees 44 minutes East 
2 chains 68! links East 2 degrees 40 minutes South 19 links South 2 degrees 
35 minutes East 2 chains 7 links \Vest 7 degrees 44 minutes South 19 links 
and South 2 degrees 40 minutes \Vest 2 chains 67{ links to the South-\iYest 
corner of the boundary wall on the South side by lines along the external 
sides of the said wall bearing East 2 degrees 20 rnmutes North 2 chams 
77 links North 7 degrees 36 minutes East 19 links East 2 degrees 42 minutes 
South 2 chains 13 links South 2 degrees 20 minutes East 19 links East 7 
degrees 36 minutes South 2 chains 70,! links East 26 minutes South 2 chains 

20 71! links North 10 degrees 32 minutes East 19 links East 5 degrees 35 minutes 
South 2 chains 12 links South 26 minutes ,vest 19 links East 10 degrees 
32 minutes South 2 chains 71! links East 8 degrees 42 minutes North 2 chains 
74!- links North 1 degree 15 minutes East 19 links East 4 degrees 4 minutes 
South 2 chains 14 links South 8 degrees 42 minutes East 19 links and East 1 
degree 15 minutes South 2 chains 75! links to the South-East corner of the 
boundary wall on the East side by lines along the external sides of the said 
wall bearing North 3 degrees 36 minutes East 5 chains East 3 degrees 36 
minutes South 19 links North 3 degrees ll minutes East 65f links vVest 10 
degrees 4 minutes North 19 links North 6 degrees 55 mmutes East 3 chams 

30 24 links east 3 degrees 11 minutes South 19 links and North 10 degrees 4 
minutes East 1 chain 69! links to the North-East corner of the boundary wall 
distant 2 chains 60 linki from the South-,Vcst corner of Cooper Unde;wood 
and Forbes' Grant of 100 acres on the North side by lines along the external 
sides of the said wall and dividing the same from the Old South Head Road 
bearing \Vest 6 degrees 58 minutes North 3 chains 30f links South 16 degrees 
40 minutes ,i'\7est 19 links ,vest 11 degrees 46 minutes North 2 chains 19f 
links North 6 degrees 58 minutes East 19 links West 16 degrees 40 minutes 
North 3 chains 2-! links V\Tcst 6 degrees 54 minutes North 3 chains 4 links 
South 16 degrees 43 minutes \Vest 19 links \Vest 11 degrees 45 minutes 

40 North 2 chains 17 links North 6 degrees 54 minutes East 19 links West 16 
degrees 43 minutes North 3 chains 3} links ,vest 6 degrees 38 minutes North 
3 chains 3 links South 17 degrees 5 minutes ,vest 19 links "Test 11 degrees 
32 minutes North 2 chains 18 links North 6 degrees 38 minutes East 19 links 
and \Vest 17 degrees 5 minutes North 3 chains.33i links to the commencing 
corner: Being the site of the Victoria Barracks being also the land advertised 
as No. 40 in the Government Notice dated 28th June 1850 excepting thereout 
All that piece or parcel of land containing 1 rood 4 perches taken for Green's 
Road situate at Paddington in the County of Cumberland Parish of Alexandria 
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commencing at the South-Western corner of an area of 29 acres 2 roods 17 
perches granted to the Principal Officers of Ordnance 31st July 1850 being 
the site of the Victoria Barracks and bounded thence generally on the vVest 
by part of the ,v estern boundary of the said Grant being lines bearing North 
2 degrees 40 minutes Rast 2 chains 67f links North 82 degrees 16 minutes 
East 19 links North 2 degrees 35 minutes '1Y est 2 chains 7 links North 87 
degrees 20 minutes "\Vest 19 links North 7 degrees 44 minutes vYest 2 chains 
681 links North 1 degree 1.5 minutes East 2 chains 83 links and North 80 
degrees 45 minutes East 19 links thence on the East by a line bearing South 
3 degrees 24 minutes East 10 chains 29 links to the Southern boundary of 10 

the aforesaid Grant ; and thence on the South by part of the last mentioned 
boundary bearing South 87 degrees 40 minutes "\i\T est 2 chains 23 links to 
the point of commencement as shewn on Plan catalogued S. 175,858 Depart
ment of Lands. 

Tenthly.-All that piece or parcel of land in Our said terntory known 
as Pinchgut Island situated in the County of Cumberland and Parish of Alex
andria bounded on all sides by the waters of Port Jackson being granted for the 
purpose of defence for the Harbour of Port Jackson and advertised as No. 7 
in the Government Notice dated l 9th October l 843. 

Eleventhly.-All that piece or parcel of land in Our said territory being 20 

part of Goat Island situated in the County of Cumberland and Parish of 
Petersham bounded on the North South and "\i\rest by waters of Port Jackson, 
and on the East by the Cut dividing it from the \Yater Police Station being 
granted for magazines and ordnance stores and advertised as No. 8 in the 
Government Notice dated 19th October 1843. 

The Second Schedule before referred to. 

Firstly-All that piece or parcel of land containing 1 acre 1 rood 30 
perches be the same more or less situate m the County of Cumberland Parish 
of St. Phillip City of Sydney commencing at the intersection of the Southern 
side of Argyle Street with the Eastern side of Lower George Street and 30 

bounded thence on the North by Argyle Street Easterly to a former high 
water mark of Sydney Cove thence on the North East by the said high v,rater 
mark South-Easterly to the Eastern corner of an area resumed for wharfage 
and other public purposes under the Circular Quay Land Act of 1890 (~4 
Victoria No. 24) thence on the South by the Northern boundary of the said 
land 1i\1esterly to the original alignment of Lower George Street thence on part 
of the \Vest and South by that alignment being lines beari~g North 3 degrees 
East 3 chains 44 links and South 87 d<"grces West about 22 lmks to the present 
alignment of Lower George Street and thence again on the vVest by that 
Street Northerly to the point of commencement as shown on plan catalogued 40 

Ms. 1186 Sy. in the Department of Lands. 
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Also all that piece or parcel of land situate as aforesaid containing one RECORD. 

rood be the same more or less commencing on the Eastern building line of No. 13. 

Lower George Street at the North-Western corner of A. R. Huntley and ~t~~:~t's 
J. Le G. Brereton's .5} perches allotment 4 of Section 83 and bounded thence r~per:a1 · 
on the West by Lower George Street Northerly to its intersection with grder \n 
Bethel Street thence on the North-west by the latter Street North-Easterly tl~i;:t26th 
to its intersection with the Northern boundary of the Reserve for Naval ?~,/ 
and Military purposes thence on the North by part of the Northern boundary --continued. 

of the said Reserve Easterly to a former high water mark of Sydney Cove 
10 thence on the East and North-East bv that high water mark Southerly 

and South-Easterly to the North-Easterii corner of John Solomon's 6 perches 
allotment 7 of Section 83 and thence on the South-,Vest by the North
Eastern boundaries of that allotment and of allotment 4 before-mentioned 
North-Westerly to the point of commencement as shown on plan catalogued 
Ms. 1186 Sy. in the Department of Lands. 

Also all that piece or parcel of land containing 15 perches be the same 
more or less sih,ate as aforesaid commencing at the North-Eastern corner 
of an area of land resumed for wharfage and other public purposes under the 
Circular Quay Land Act of 1890 (.54 Victoria No. 24) and bounded thence on 

~O the West by the Eastern boundary of that land Southerly to the Southern 
boundary of the Reserve for Naval and Military purposes thence and on the 
South by part of that boundary Easterlv to a former high water mark of 
Sydney Cove and thence on the East and North by that high water mark 
Northerly and Westerly to the point of commencement as shown on plan 
catalogued Ms. 1186 Sy. in the Department of Lands. 

Secondly. - All that" piece or parcel of land containing 10 acres be the same 
more or less situate in the County of Cumberland Parish of St. Phillip City 
of Sydney commencing on the Eastern side of Kent Street at the South
Western corner of Allotment 11 of Section 95 John Terry Hughes' 20 perches 

30 and bounded thence on part of the West by Kent Street Southerly to Agar's 
Street thence on parts of the South-East South-West and West by that 
Street Easterly Northerly South-Easterlv and Southerly to the North
Eastern corner of E. Flood's Special purchase of 6 perches thence again on the 
West by the Eastern boundaries of that land and of allotments 16 and 17 of 
Section 66 Southerly to the Northern boundary of Allotment 10 thence again 
on the South by part of the Northern boundary of that Allotment and by a 
Northern boundary of Allotment 12 Easterly to the ,vestern boundary of 
Allotment 13 thence on the East by part of the Western boundary of that 
allotment and by the Western boundary of Allotment 14 Northerly to the 

40 North-West corner of the latter allotment : thence by a line Northerly to the 
intersection of the South-Western side of Essex Street with the Western side of 
Upper Fort Street and thence by the latter street Northerly to Watson Road 
thence on the North-East by Watson Road North-Westerly to its inter
section with Argyle Street and by the latter street \Vesterly to the North
Eastern corner of an allotment of 6! perches occupied for Police purposes 
thence again on the ,,:-est bv the Eastern boundaries of that land and of 
Allotments 1 to 5 of Section 95 Southerly by part of the Southern boundary of 
Allotment 5 "'. esterly the Eastern boundary of Allotment 6 Southerly the 

0 L 
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Northern boundary of William Higstrim's Special purchase of 1 perch Easter
ly the Eastern boundaries of the said Special purehase and of Allotments 
14 and 15 Southerly part of the Southern boundary of Allotment 15 ·westerly 
the Eastern boundaries of Allotments 16 and 17 Southerly part of the Northern 
boundary of Allotment 18 Easterly the Eastern boundaries of Allotments 
18 and 19 Southerly the Southern boundary of the last mentioned 3.llotment 
" Testerly to Kent Street before mentioned thence by that street Southerly to 
the North-Western corner of Allotment 10 thence by the Northern boundary 
of that allotment Easterly the Eastern boundaries of Allotments 10 and 11 
Southerly and by the Southern boundary of the latter alJotment Westerly to 10 
the point of commencement as shown on plan catalogued Ms. 1187 Sy. in 
the Department of Lands. 

Also all that piece or parcel of land containing I rood be the same more or 
less situate as aforesaid commencing at the intersection of the Western 
side of Upper Fort Street with the Southern side of Argyle Street and bounded 
thence on the North by the latter street Westerly to its intersection with 
,vat.son Road thence on the South--West South and South-East by that 
road South-Easterly Easterly and North-Easterly to the Western side of 
Upper Fort Street before mentioned and thence on the East by the latter street 
Northerly to the point of commencement as shown on plan catalogued Ms. 20 
1187 Sy. in the Department of Lands. 

Thirdly. -All that piece or parcel of land situate in the County of 
Cumberland Parish of St. James City of Sydney at Bennelong Point area 
about 3 acres and 20 perches commencing on the higµ water mark of Sydney 
Cove at a point bearing approximately South 46!- degrees West and distant 
about 4 chains 70 links from the centre of Fort Macquarie and bounded thence 
on the South-·west by a line bearing about South 17 degrees East 4 chains 
80 links thence on the South-East by a line bearing about North 42 degrees 
East 64 links thence again on the South-West by a line bearing about South 70 
degrees East 70 links to the Waters of Farm Cove and thence on the East 30 
North and West by those Waters and the Waters of Sydney Cove Northerly 
vVesterly and Southerly to the point of commencement as shown on plan 
catalogued O 3. 1208. 

'The Third Schedule before referred to. 

All that piece or parcel of land known as Garden Island containing an area 
of 15 acres 1 rood be the same more or less situate in the Harbour of Port 
Jackson County of Cumberland and lying about 30 chains Easterly from 
Mrs. Macquaries Point as surveyed and shewn on plan catalogued Ms. 1152 
Sy in the Department of Lands. 
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Defendant's Exhibit 3. 

Copy Proclamation by Governor Macquarie of 7th September 1811, 
bringing Garden Island within the domain. 
Historical Records of N. S. W. 

Vol. VII. 
Page 585. 

Government and General Notice, 
Secretary's Office, Sydney, 

7th September 1811. 

10 It being deemed expedient that the island situated in the harbour of 
Port Jackson, and near to Farm Cove, called " Garden Island," should be 
romprised in and considered in future as forming a part of the G'overnrnent 
Domain, notice is hereby given that all the growth and produce of said 
island, whether timber or grass, is to be appropriated m future to the ex
clusive use of His Excellency's establishment. ; and all persons are cautioned 
not to cut grass or timber there, as any persons detected in so doing after this 
public notice will be prosecuted and severely punished. Persons detecte<l or 
convicted of having set fire to any wood or grass in Garden Island will he 
most severely punished for such wanton mischief. 

20 No. 14. 

Decree of the High Court of Australia. 

Thursday the 19th June 1913. 

"\'Vhereas by an information dated the 9th January, 1913 the Respondent 
commenced a Suit in the Supreme Court of New South \Vales in its Equitable 
.Jurisdiction against the Appellant a Nominal Defendant And ·whereas upon 
motion for injunction made in the said suit on behalf of the Respondent on the 
20th March last it. was by consent ordered by the said Supreme Court that the 
said motion be turned into a Motion for decree And ,\Thereas the said suit 
came on to be heard accordingly upon motion for decree before the Honorable 

30 ,villiam Portus Cullen, K.C.l\1.G., Chief Justice, The Honorable Archibald 
Henry Simpson, Chief Judge in Equity and the Honorable Philip Whistler 
Street, Judge in Equity on the 24th, 25th and 26th February last And 
Whereas on the date last. mentioned it was ordered by the said 
Supreme Court that the said Suit should stand for Judgment .And 
\Vhereas the said Suit standing for .Judgment accordmgly on the 
20th March last the said Supreme Court did adjudge and declare 
that the House and Grounds in the said Information referred to 
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were vested in His Majesty the King, dedicated to the public purpose of a 
residence of His Majesty's representative in New South ~'ales: and that the 
action or concurrence of His Majesty's Imperial Government was necessary 
to divert the same from such purpose and did order that the Appellant as 
Nominal Defendant for and on behalf of the Government of New South "\Vales 
and the officers and servants of the said Government be restrained by the 
Order and Injunction of the said Supreme Court from any unauthorised inter
ference with that purpose and did further order that the Appellant should 
pay the Respondent's taxed costs of the said suit as in the said Decree men
tioned And ,Vhereas on the 2nd April last the Appc11ant filed a Notice of 10 

Appeal in this Court against the whole of the said Decree And the said 
Appeal coming on to be heard before this Court on the 5th, 6th, 7th, Sth and 
Dth May last Whereupon and upon reading the certified copy of the documents 
transmitted by the Master in Equity of the said Supreme Court to the 
New South Wales Registry of this Court And upon hearing what was alleged 
by The Honorable David Robert Hall, His :Majesty's Solicitor General 
for the State of New South ,vales with whom was Mr. Blackct of King's 
Counsel and Mr. J. A. Browne of Counsel for the Appellant and by Mr. 
Knox of King's Counsel with whom was Mr. Bethune of Counsel for the 
Respondent This Court did order that this Appeal should stand for judg- 20 

ment And the same standing for judgmcnt this day accordingly in the 
presence of Counsel for the Appellant and the Respondent This Court doth 
order that this Appeal be and the same is hereby allowed and that the 
Decree of the said Supreme Court of the 20th March last be and the same 
is hereby discharged and that the said Suit be dismissed out of the said 
Supreme Court of New South Wales with costs And this Court doth further 
order that it be referred to the proper officer of this <;:ourt to tax and certify the 
costs of and incidental to this Appeal and to the proper officer of the Supreme 
Court of New South ,vales to tax and certify the costs in the said Supreme 
Court of the said Suit and that the costs of this Appeal and of the said Suit 30 

when so taxed and certified respectively be paid by the Respondent to the 
Appellant or to Mr. John Varnell Tillett, his Solicitor within fourteen days 
after service upon the Respondent of an office copy of the respective certificates 
of such Taxabons And all parties are at liberty to apply as they may be 
advised. 

By the Court, 

c. R. vY ALsH, (L.S.) 
District Registrar. 
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No. 15. RECORD. 

No. 15. 
Reasons of Reasons of the Judges of the High Court of Australia. the Judges 
of the High 
Court of 

Barton A.C.J.: t:i:af;th 
This case comes before us as an appeal from a decree of the June, 1913· • Barton, 

Supreme Court of New South " 7ales, by which, on 20th March last, A. c. J. 
it was declared that the house and grounds mentioned in the Respondent's 
information are Yested in the King and dedicated to the public purpose of a 
residence for His Majesty's representative in New South ,vales, and that 
the concurrence of the Imperial Government is necessary to divert them 

10 from that purpose, and it was ordered that the nominal Defendant on behalf of 
the Government of New South ,vales, and the officers and servants of that 
Government, be restrained from any unauthorised interference with that 
purpose. 

The Respondent's information was filed on the relation of three citizens. 
The object of the Suit is to preserve the house and grounds in question, 
usually called the Inner Domain, for the purpose of a residence for the King's 
representative in this State. 

It was first objected on the part of the Nominal Defendant that the 
Crown represented by the Attorney General cannot proceed against the 

20 Crown represented by the Nominal Defendant, and that, m effect, the King 
is in this case suing himself. Thi objection, however, seems to me to fail. 
The rights represented by the Attorney General and those represented by the 
Nominal Defendant are distinct rights, and in such a case it cannot be said 
that the Courts give no remedy for the invasion of one such right by the 
wrongful assertion of another ; see Attorney Genera] v. Dean and Canons of 
vVindsor 24 Beav., 679 at pp. 694, 703; Attorney General v. Mayor of 
Bristol 2 Jae. & W., 294 at pp. 309-311: Attorney General v. Duke of 
Richmond, Gordon and Lennox (No. 2) (1907) 2 K.B., 940 at p. 971. In 
the present case the Attorney General sues as representative of the King as 

30 parens patrice, claiming redress for an alleged grievance of some of his 
subjects and the Nominal Defendant opposes as representative of the Execu
tive Government. These are different rights, and I think the Courts are open 
to the assertion of them respectively in such a suit as this, nor do I think that 
there is anything in the Claims against the Government and Crown Suits Act 
which prevents the Courts from entertaining uch a suit. It is sairl that 
the relators have no interest. But the Attorney General can proceed on 
information, even though it appears in the cause of the case that the relators 
have no interest in the subject matter of the suit: Attorney General v. 
Vivian 1 Russ, 226; see also Attorney General v. Logan per Vaughan Williams 

40 J. (1891) 2 Q.B., 100 at p. 106. Beyond doubt, also, the Attorney General 
can, either on relation or by himself, maintain an action to restrain an illegal 
act which in its nature tends to the injury of the public, and an injunction 
will be granted in his favour in such a case, though no evidence of actual 
injury be given ; Attorney General v. Shrewsbury (Kingsland) Bridge Co. 
21 Ch. D., 752, and cases there cited; see also Attorney General for New 

L2 
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South "\Vales v. Brewery Employees Union of New South ,vales 6 C.L.R. 
469 at p. 499. vVhether the act complained of is illegal in the present case, 
is another matter. It is for the Attorney General alone to decide in what 
cases he ought to sue on behalf of relators, though it is for the Court to say 
whether his action is maintainable, see London County Council v. Attorney 
General (1902) A.C., 165. 

But with regard to the competency of the suit there is a far more sub
stantial question which requires close consideration. It is the informant's 
case that the house and grounds in question are vested in the King in right 10 
of the Crown of the United Kingdom-that is to say, that they are not 
subject to the executive action of the Crown as the Government of New 
South ,Vales. That is equally the informant's case, whether the Crown 
of Great Britain and Ireland is regarded as owner or as trustee, and the 
decree appealed from recognises that the case is in that position. Are, 
then, the right of the Crown of the United Kingdom to be determined ih the 
Courts of New South ,vales in a suit to which it is not a party? Since, in 
launching his action the Attorney General recognises the Crown as a ptoper 
Plaintiff and a proper Defendant in the same case according to its several 
rights, it becomes more apparent that when his information discloses rights 
of the Crown in respect of the sovereignty of Great Britain and Ireland, those 20 

rights are ignored unless it is made a party to the suit. The Attorney 
General of New South Wales as informant represents only rights of the 
Crown as parens patriae in New South ,Yales. The nominal Defendant 
asserts opposing rights of the Crown in this State. It is inherent in the case 
made by the informant that the rights alleged to have been invaded 
are rights of the Crown of the United Kingdom, and, to qubte the 
information, " that it is not within the powers of the Government of New 
South ,Vales or the Governor-in-Council to interfere with or alter " the 
purpose for which the house and grounds are alleged to have been set apart. 
The Attorney General of New South vVales cannot usurp either the owner- 30 

ship or the trust of the Crown in respect of an Imperial right, and, for the 
reasons stated, it is my opinion that it is a fatal defect in the suit as launched, 
that the Crown of the United Kingdom is not represented either as Plaintiff 
or as Defendant, and I prefer the view that it is in the first of these capacities 
that it should have been represented. 

Although the defect pointed out is a matter of substance, I do not think 
that such a suit as this should be disposed of on that ground alone. The tnerit~ 
disclose other grounds for dismissing it. It is reasonable to suppose that it 
may be carried beyond this Court, and I propose therefore, to state my 
views on a question which goes to the root of the matter, and which was the 40 

principal subject of argument. The information submits that Government 
House and Grounds had long before the matters complained of become 
" permanently dedicated to the public purpose of a residence for the Sove
reign's representative in New South ,vales," a public purpose from which it 
denies the right of the Government of this State to divert them. The 
decree appealed from declares that the house and grounds are dedicated 
to this public purpose. On the argument before us Counsel for the informant 
repudiated altogether any intention to rely on dedication in its technical 
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sense, as applied, for instance, to the creation of a highway, and he pointed out RECORD. 
that on the hearing he had not put the case on that ground. ,Vhat he con- No. 15. 
tended was that the land ha<l been dedicated in the sense of a setting apart Rea.sons of 
for a public purpose, an appropriation permanent as to all parties but the ~~0tifeu~~; 
owner, but revocable by him. I shall consider the case as if that were the Court of 

d f th · f t' 1 · Australia, 
groun o e 1n orman s c aim. dated 19th 

Jn Gpvernor Phillip's Commission, bearing date 2nd April 1787 the June, 1913, 
f 11 

. Barton, 
o owmg pa.ssage occurs :- A. c. J., 

" And ,v e do herehy likewise give and grant unto you f1ill power and --continued. 

10 " authority to agree for such lands ten rnents and hereditaments as shall be 
" in Our power to <lispose of and grant to any person or persons upon such 
" terms and under such mo<leratc quit rents services and acknowledgments 
"to be thereupon reserved into Us according to such instruct10ns as shall 
"be given to you under Our Sign Manual which said grants are to pass 
"and be sealed by Our Seal of Our said Territory and its <lependencies and 
" bei~g entered upon record by nch olTtcer or officers as you shall appoint 
"thereunto shall be good and effectual in la"" against Us Our heirs and 
" successors." 

The instructions first issued nre silent on the matters now involved, but 
20 the Additional Instructions issued in 1789 contain this paragraph:-

" You are also to cause a proper place in the most convenient part of each 
" townsh1p to be marke<l out for the building a town sufficient to contain such 
"a number of families as you shall judge proper to settle there, v"ith Town 
"and past1ire lots convenient to each tenement, taking care that the said 
" Town be laid out upon or as near as conveniently may be to some navi
" gable river or the sea coast ; and You are also to reserve to Us proper 
" qmmtit.ies of ]and in each township, for the following purposes, viz., for 
" erecting fortifications and b2,rracks, or for other military or naval 
"purposes, and more parbculad/ for the building a Town Hall and such 

30" other public edifices as You shall deem necessary, ai1d a]so for the growth 
" and production of naval timbers, if there are any woodlands fit for that 
" purpose." 

There is not in either document any specific power given to reserve land 
for a Government residence and gronnds, but it seems difficult to resist the 
implication of such authority ; and for the purposes of this case I will assume 
it to ha.ve existed. 

Counsel for the informant relied on three acts as evidencing an actual 
setting apart of lands, including provision for the Governor's place of residence. 
The first was an indorsement by Governor Phillip in 1792 upon a plan of the 

40 settlement which he had caused to be prepared. On the plan there had been 
traced a lipe running from the head of what is now known as Darling Harbour 
to the head of Woolloomooloo Bay, then calJcd Garden Cove, along this line, 
part]y above it and partly below it, are these words : " the boundary line of 
"Sydney Common, within which (as all the ground is retained for the use 
"of the Crown, and is common land for the inhabitants of Sydney) no land 
"can be granted." Immediately below that indorsement is the following in the 
handwriting pf Governor Phillip : - " This line, which is the boundary line, 
"is intended to run from the head of the cove which is to the west of Sydney 

O L 8 
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" Cove to the head of Ga-r:den Cove -Garden Cove is the second cove to the 
" Eastward, Farm Cove being between the two-of this the Lieutenant 
"Governor was informed before I left the country, and the boundary line was 
"traced by the surveyor when the map was made. A. Phillip, Sydney, 2nd 
"December 1792." Captain Phillip sailed for England on llth December, 
and on 23rd July in the followjng year he resigned the Governorship Settle
ment, which had begun in the neighbourhood of Sydney Cove, was extending 
Southward, ,and by 1807 the town, as appears by a map, presently to be 
mentioned, contained numerous buildjngs of which the original Government 
House and Garden, and various official residences and stores. were in an area 10 

of no great extent due south of the cove ; and west and south of these were 
the residences and places of business of the people, which had obviously been 
placed on land granted or leased by the Crown, with the exception of a few 
intrusions. 

The second setting apart was, as the informant contends, made by 
Governor Bligh on 26th July 1807 by proclamation or "general order" in 
the Government Gazette, which recited that Governor Phillip had by in
structions from His Majesty's Ministers drawn two lines of demarcation 
in the vicinity of Sydney, within which no leases or grants of land or buildings 
were to be given, the said land being the property of the Crown. This pro- 20 

clamation extended to the 5th of the ensuing. November a notice to the 
occupiers of a number of houses adjacent to Government House, "which 
" had been built on land particularly marked out as making part of the Domain 
" of the Governor's Residence," to quit possession of the houses and remove 
the materials, " the said ground being wanted for Government purposes." 
A tracing, made by James Meehan, assistant surveyor of land, by order 
of Governor Bligh, and dated 3lst October 1807, was also put in evidence. It 
purported to be made from a Government plan of Sydney. On it are two 
lines which the informant maintains are those referred to in the proclamation, 

· and this does not seem to be disputed. The outer or southernmost one of 30 
these corresponds, and is, I think, identical, with the outer boundary line 
already referred to as appearing on Governor Phillip's plan. Along the 
upper side of this line are the following words: - " Boundary line within 
which all the ground is reserved for the Crown and for the use of the Town 
of Sydney," and below the line are the following words:-" N.B. -It is the 
"orders of Government that no ground within the boundary line is ever 
" granted or let on lease, and all houses built within the boundary line are 
"and are to remain the property of the Crown. 

" Dee;ember 2nd 1792, 
"Sydney. 

(Signed) A. PHILLIP." 

Having regard to ~he descriptions of this line as found on the plan of 
Phillip and the tracing prepared by Meehan, it seems that the land north of the 
line not occupied by roads, houses and other buildings, and lands already 
granted or leased, was originally intended as a common for the townspeople 
with the exception, as will be seen, of the land used or reserved for the 
purposes of Government House. 

41) 
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The other or inner line begins at the top of a street running south of RECORD. 

east, which intersects the ends of two other streets. Evidently these latter No. 15. 

are O'Connell Street and Bligh Street, and the first mentioned street is Bent !~J~~~~fof 
Street. This line pursues for most of its length the direction still held by the the High 

path which intersects what i& now the Domain Cricket Ground, and passes i~~~;a.~fa 
down towards VVoolloomooloo Bay. Along its course are the following dated lOth 

words:-" DitC'h marked out by Governor Phillip and now made by Governor ~~~:~0

1913
• 

Bligh." Across the land to the north of this, which extends to the west A. c. J'. 
· G C h h f h --£ontinued. side of arden ove or "\Voolloomooloo Bay, and embraces t e s ores o t e 

10 Harbour round to and including the east side of Sydney Cove, are the words 
" Ground absolutely necessary for the use of Government House, but leases 
improperly granted on it, it is now improving." 

The tracing shows upon the area thus described several rectilinear 
numbered portions, no doubt representing the "leases improperly granted 
on it," and buildings are indicated on a few of them. Probably these build
ings are some of tho&e referred to in Governor Phillip's proclamation of 26th 
.July 1807, and which were to be removed by the 5th of the ensuing 
November. The area is to the back or east of that then occupied by the 
first Government House, garden and shrubbery. There were no buildings 

20 east of the western end of the ditch marked out by Phillip and made by 
Bligh. 

In the course of a despatch of 3lst October 1807 to the then Secretary 
of State for the Colonies, Governor Bligh said: - " ·vrhen Governor Phillip 
"quitted this Colony he left a memorandum as may be seen in the plan of 
"the town sent herewith, that no part of Sydney should be leased away, 
" but the whole to be considered the property of the Government. In June 
"1801 Governor King issued a General Order that leases might be granted 
"for five years. After his departure and I had begun to make my remarks 
" as circumstances arose - I found several leases given and renewed in January 

30" 1806, for fourteen years, which were liable and wanted for Government 
" purposes." 

Mr. Knox urged the facts of 1807 as constituting a second setting apart, 
relating both to an outer and to an inner and more restricted area, which 
inner area was to be reserved for the purpose of a Governor's residence and 
grounds. 

The demarcation of 1792 included, but of course greatly exceeded in 
area, the land now in question, and, as pointed out it is evident from the plan 
of 1807 that the land intended for the use of Government House lay to the 
north of the ditch marked thereon. 

40 On 25th May 1825 Governor Brisbane drew the attention of Earl 
Bathurst, the Secretary of State, to the necessity for the erection of a suitable 
residence for the Governor in Sydney, the then Government House being 
dilapidated and unfit for its purpose. He pointed out that one-half of Sydney 
Cove had been reserved by the Government, and suggested that it was desirable 
to sell or let on building leases the whole of the water side of the Domain along 
the Cove as far as Fort Macquarie, the revenue from the sale of this part of 
the Domain being applied towards the erection of a suitable Government 
House. Earl Ilathm·st, before he could have received this despatch, gave 
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to Governor Darling, who was then on the point of departure to the Colony 
as Governor Brisbane's successor, an authority by despatch of 30th June 
1825 to construct a new Government House, or to convert into a permanent 
residence the Gothic building which had been erected by Governor Macquarie 
for stables. It may be mentioned that this building, which has ever since 
been used as the stables belonging to the house, is the structure which it is 
now proposed to convert into a conservatorium of music. On l 9th 
February 1826 Lord Bathurst sent to Governor Darling a copy of Sir Thomas 
Brisbane's despatch, and expressed the opinion that the views entertained by 
that Governor on the subject were judicious. No action was, however, 10 

taken on the anthority contained in the despatch of the previous June. 
On 8th .June 1829 Governor Darling notified m the Gazette a list of 

"certain parcels in the town of Sydney which have been heretofore reserved 
for certain public purposes." This list contains, as paragraph 4,3, a descrip
tion of part of the lands marked off upon Governor J>hillip's plan and by a 
corresponding line on l\leehan's plan, the remainder, being roughly the portion 
west of Elizabeth Street, having apparently been cut out of the public 
reservation. 

Another portion of the Government Domain was soon afterwards devoted 
to public recreation, for in the Gazette of 13th September 1831 appears the 20 

notification of Governor Bourke dated 9th September, stating that the 
grounds in the Government Domain near Anson's Point (now known as Mrs. 
l\facquaric's Chair) have been laid out in walks for the recreation of the 
public, and " the Domain will be open for caJTiages on Tuesday next the 
13th instant." Carriages and horsemen, it was not1fied, might enter the 
Domain near the School of Industry (that is, by the present gate at the 
top of Bent Street) or at the '\Voolloomooloo gate at. the southern boundary of 
the Domain. It thus appeared that the portion of the Domain reserved for 
Government House and Grounds was exclusive of all the grounds mentioned 
in this notice. 30 

On 2nd November 1832 Governor Bourke, in a despatch to Lord 
Goderich, had recommended the erection of a new Government House and the 
enclosure therewith of an area of about 47 acres, and the reply of the Earl of 
Aberdeen, dated on 25th March 1835, nearly 2-t years latrr, conveys the 
consent of His Majesty's Government to the proposal. Governor Bourke 
was accordingly authorised to dispose of the land of which Governor Bris
bane had in 1825 recommended the sale, and to apply the proceeds towards 
the erection of a new Government House, and the fencing in of the portio4s 
of the Domain immediately adjoining it. 

It is the transactions from 1835 to 1845, however, on which the 40 

informant mainly relies. 
On 12th August 1836 a Committee of the Legislative Council, consisting 

of the Chief Justice, the Colonial Secretary, the Auditor-General, and 
two other members, reported to the Governor and the Legislative Council 
on the plan and estimate for a new Government House. They recommended 
the site on which the present Government House has since been built, and 
pointed out that it would have, among other advantages, " about 50 acres of 
surrounding pleasure grounds." This estimate of the area of the grounds 
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to be allotted to the new residence did not include the land on the cast side of RECORD. 
the Cove, which was about 20 acres in extent. Action was taken on the No. 15. 

report. Building was commenced on the new site, and the 20 acres including !ea}o~s of f 
the site of the old Government House, was sub-divided and sold as sites for th: Higtes 

O 

business premises. Court ~f 
. . . f Australia, 

Two other alterations had been made smce 1807 m the area o · the dated 19th 
Government reservation In 1810 part of the area had been taken bv June, 1913· 

• J Barton 
Governor Macquarie for the erection of a general hospital; and about 1816 A. c./ 
another portion had been taken by the same Governor for the establishment -continued. 

10 of Botanical Gardens. (It is still used for that purpose, with the addition 
of about 5 acres of the grounds of Government House, thrown into the area 
of the Botanical Gardens in 1900 by the Government of the Colony.) 

The new Government House having been completerl, Governor Gipps 
appears to have occupied it in 1845; for a despatch of his to Lord Stanley, 
written on the point of moving into it, is elated 15 June in that year. Gover
nor Gipps and succeeding representatives of royalty appear to have occupied 
with the house an area of 47 acres. The occupancy now in question is shown 
<?n a Government Lands Office plan of 1894, put in evidence, as about 35 acres, 
portion of the Inner Domain having been taken in 1879 for an exhibition 

20 building and grounds. Mr. Knox contends that the appropriation of the 
47 acres, which included the site of the new Government House, was a third 
setting apart, this time by itself, of this area, which had been included in the 
two reservations of 1792 and 1807, and even irrespective of these earlier acts, 
he says, that which was clone after the Report of the Select Committee, to
gether with the uninterrupted user up to 1912 of the house and grounds for 
the public purpose stated in the information, is sufficient to establish the 
right in respect of which the information has been filed. 

On the part of the State Government it is maintained that the lands in 
question never lost their character of Crown lands, or, as they were termed in 

30 the early days of the Colony, "waste lands of the Crown." '\tVhat Counsel 
for the Informant calls the setting apart for a particular public purpose, per
manent save for the Crown's right of revocation, is called by the Defendant's 
Counsel a mere application of Crown land to a particular use of the Crown for 
its own purposes, lasting merely so long as the Crown did not choose to alter 
the use of it or to sell or lease it. It is altogether denied that there was any 
purpdse for the benefit of the public as distinguished from what 1s commonly 
called a public purpose, such as the purpo e of building a Government office. 
For the Informant it is said that the setting apart for the particular public 
purpose asserted by him was tantamount to a trust in favor of the aggrega-

40 tion of people resident in New South ,vales. Indeed, he likened it to a 
charitable trust, for it was created, he says, for such a public purpose as falls 
within the fourth class of Lord ~facNaughten's category of such trusts : see 
Commissioners for Special Purposes of Income Tax v. Pemsel (1891) A.C'. 
531 at p. 583. If the Informant's view is correct and the lands are not Crown 
lands in right of New South ,vales, the Government of this State may not 
have any right to divert them from the purpose for ·which they were set apart. 
That is a separate question, and I will consider it at a later stage in this 
opinion. If, on the other hand the Defendant's contention is the right one, 
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the land, on the passing of the Constitution Act in 1855, passed out of the control 
of the Crown of the United Kingdom and may be used by the Executive 
Government of this State for any purpose which is not in contravention of the 
Crown Lands Acts. 

Up to the passing of the New South ,vales Constitution Act in 1855 
(18 & 19 Viet. c. 54) the successive grants of legislative power to the Colony 
carefully reserved to the Crown of the United Kmgdom, subject of course to 
any Imperial Statute, the lands belonging to the Crown within the Colony, 
and their entire control and management. In 1855 there were enforced two 
Acts of the Impe1·ial Parliament 1·elating to the waste lands of the Crown in 10 
the Australian Colonies. The first of these, 5 & 6 Viet. C. 36 (1842) restricted 
the disposing authority of the Crown to" conveyance or alienati.on by way of 
sale," under regulations to be prescribed and it made various provisions for 
the disposal and management of such waste lands. It also enacted that the 
gross proceeds of sale, less the expenses of carrying the provisions of the Act 
into effect should be applied to the public service of the respective Colonies 
in such manner as Her Majesty or the Commissioners of her Treasury should 
direct, with proviso that half of such proceeds was thereby appropriated 
towards defraying the expen e of bringing immigrants to the respective 
Colonies. But even such funds were to he expended by the Lords Commis- 20 
sioners of the Treasury or persons authorised by them. Thus it was in
competent to the Legislature of the Colony or any person authorised by it to 
appropriate any part of the money arising from the sale of Crown lands. Sec. 3 
reserved the right to Her Majesty, or any per. ons acting under her authority, to 
except from sale and either reserve to her or dispose of in the public interests 
snch lands as might be required for any of the specified purposes, which 
did not include a residence for the Governor. Sec. 20 provided that nothing 
in the Act shonld affect any contract. promise or engagement made by or on 
behalf of Her Majesty with respect to any lands before the time at which the 
Act should take effect. This section was not altered or referred to by the 30 
Amending Act of 184,6. Sec. 23 provides that " by the words 'waste lands 
"of the Crown,' as used in the present Act, are intended and described 
"any lands situate therein, and which now are or shall hereafter be vested in 
"Her Majesty · . and which have not been alrearly granted or 
"lawfully contracted to be granted in fee simple, or for an estate 
"of freehold, or for a term of years, and which have not been dedicated 
" and set apart for some public use." 

This Act was amended by 9. & 10 Viet. C. 104 (1846), which empowered the 
Queen to demise any waste lands of the Crown in New South \Vales, South 
Australia, or Western Australia, for fourteen years or less, or to grant for 40 
like :periods licences to occupy waste lands for rents or services and upon 
conditions to be authorised, but subject to rules and regulations to be pre
scribed. This Act made various provisions regarding the occupation of 
waste lands, the ejection of intruders, the protection of officers, etc., and em
powered the Queen, to delegate to the Governor of any of the Colonies named 
alJ or any of the powers thereby vested in Her Majesty, with necessary 
exceptions. The Governor, therefore, could not exercise any control over 
Crown Lands under the authority of local legislature. This Act by Sec. 9 
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provided :-" The words ' waste lands of the Crown,' as employed in this 
"Act, are intended to describe any lands in the said Colonies 
"which now are or hereafter shall be vested in Her Majesty and 
"which have not been already granted or lawfully contracted to be granted 
" in fee simple, and which have not been dedicated or set apart 
"for some public use." 

It will be seen that these two Acts differ in the meaning they give to the 
term "waste lands of the Crown." The difference most material to this 
case is in the use in the Act of 1842 of the words "dedicated and set apart," 

10 and in the Act of 1846, of the words " dedicated or set apart " ; but there 
is another difference. In the earlier Statute lands granted or contracted 
to be granted for an estate of freehold less than the fee, or for years are in
cluded in the meaning of waste lands. It is to be especially noted that the 
definition is in each case only for the purposes of the Act. Coming now 
to the Constitution Act of 1855 we find a marked change in the attitude of 
the Imperial Parliament to the People of the Colony. They were no longer 
to be held in tutilage as to the use or disposal of the lands of the territory which 
they had colonized. They had themselves, through their legislature, framed 
a Constitution (17 Vic. No. 41) giving themselves ample powers of self 

20 government. They were to have two Houses of Parliament, one of the:rn 
elective, with power to make laws "for the peace, welfare, and good govern
ment of the said Colony in all cases whatsoever." And they were no longer 
to be excluded from dealing with the lands of the Colony. Sec. 43 em
powered the legislature of the Colony" to make laws for regulating the sale, let
" ting, disposal, and occupation of the waste lands of the Crown within the 
"said Colony." And Sec. 58 provided that the Act should have no force 
or effect until certain enactments relating to the Colony and repugnant 
to "this Act" should have been repealed, "and the entire management 
"and control of the waste lands belonging to the Crown in the said Colony . . . 

30 "and also the appropriation of the gross proceeds of the sales of such lands, and 
"of all other proceeds and revenues of the same, from whatever source arising,'' 
should have been vested in the legislature of the Colony. The Bill was 
reserved for the Royal assent, and it was found that it was not competent 
to Her Majesty to assent to it without the authority of Parliament for that 
purpose. Accordingly the Act 1819 Vic. C. 54, giving the Queen the necessary 
authority, was passed by the Parliament and the reserved Bill was appended 
to it as a schedule. Sec. 2 made certain repeals, and vested in the Legislature 
of New South Wales the entire management and control of the waste hnds 
in the terms of Sec. 58 of the reserved Bill. But Section 2 concludes with 

40 this proviso :- ·" Nothing herein contained shall affect or be construed to 
" affect any contract or to prevent the fulfilment of any promise or engage
" ment made by or on behalf of Her Majesty, with respect to any lands situate 
"in the said Colony, in cases where such contracts, promises, or engagements 
"shall have been lawfully made before the time at which this Act shall take 
" effect within the said Colony to nor disturb or in any way interfere with or 
"prejudice any vested or other rights which have accrued or belong to the 
"licensed occupants or lessees of any Crown lands within or without the Settled 
"Districts," etc. The Acts of which the local Legislative Council had required 
the repeal were repealed accordingly, with the temporary exception of the 
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two vVaste Lands Acts already cited. At this time the lands of the Colony 
were being administered under Imperial Authority by virtue of Orders 
in Council made under these two Acts. The Acts were, in view of Sec. 2, 
no longer operative to withol<l the management or control, or the disposal 
of the proceeds of Crown lands from the local legishture, or to prevent it 
from making laws on the subject. But the Acts themselves were specifically 
repealed before the Constitution came into force, in terms of 17 Viet. Number 
41 Sec. 58; and the Orders in Council ceased to have effect in 1861, upon the 
passing of two local Statutes of that year- the Crown Lands Alienation Act 
and the Crown Lands Occupation Act- see the second section of each Act. 10 

I have already pointed out that the definitions of "waste lands of the 
Crown "found in the Acts of 1842 and 1846 were given for the purposes of those 
Acts alone. Those purposes differed. The first Act was to authorise sales, 
the second to authorise leases and licences to occupy. Both the 18 & 19 
Viet. C. 54 and the 17 Viet. No. 41 are destitute of any definition of the term, 
and although the high authority of two eminent law officers of the Crown in 
England is adduced for the position that the term " waste lands " as used 
in the New South \Vales Constitution and the covering Act, is to be inter
preted by the definitions in the Imperial Acts of 1842 and 1846, we have 
to consti·ue this legislation for ourselves, and, in doing so, we cannot regard 20 

any such opinion as a binding authority. If the term " waste lands of the 
Crown" were in any way a cryptic expression as applied, in a territory which 
the Crown has acquired by possession, to lands with which the Crown has not 
parted, there might be some need of a definition. The reason for 
which the term was defined, though differently, in the two Imperial 
Acts dealing with waste lands was evidently that it was considered 
necessary to limit the meaning of the term in each case for the 
immediate purposes of the legislation. Similarly, Crown lands have 
been defined in the Colonial Acts dealing with them as a subject matter. 
But in this legislation as to the Constitution the definition was not of 30 

such primary necessity. The definitions in the Acts 1842 and 1846 were 
restrictive, for the purpose of preventing lands from being dealt with 
as waste which had been made the subject, to put it broadly, of disposal or 
contract for a freehold or chattel interest or had been dedicated or 
set apart for some public use. But the proviso to Sec. II of the Act of 1855 
covers all the cases in which lands of any kind, including waste lands, are not 
to be dealt with by the Colonial Legislature by way of disposal, contract or 
otherwise. It is a provision similar to that of Sec. 20 of the ,vaste Lands Act 
of 1842, and in view of it, the absence of the restrictions imposed by the 
definition in the latter Act is the more significant. It is the sole limitation 40 

upon the power of the Colonial legislature to deal with "any lands . . . 
situate in the said Colony." If in the result the term " waste lands " has 
been used in the law of the Constitution in a less restricted sense than in the 
Acts of 1842 and 1846, that is only what might have been expected. It must be 
remembered that the Grant made in Sec. 2 of 18 & 19 Viet. C. 54, was in the 
terms of the demands of the colonists made in Sees. 43 and 58 of the Bill they 
had presented for the Royal Assent, and it was natural that they should 
formulate them more amply so far as the Crown lands were concerned than 
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would have been the case had they been ready to accept the restrictions imposed RECORD. 

hy the definitions in the Acts of 1842 and 1846. They were prepared to No. 15. 
hcnor the contracts and engagements of the previous regime, but no reason !':J~~~e~fof 
seems to exist why they should have been content to leave the management the High 

of lands set apart for public purposes in any other hands than those of the ~~~:a1fa, 
new Government to which they were entrusting the execution of public dated 19th 

purposes generally. "r aste lands of the CrC'wn, wheie not otherwise defined, 1:~:~;,913
' 

are simply, I think, such of the lands of which the Crown became the absolute A. c. r 
k . . f h" " h C h d d --continued. owner on ta mg possession o t 1s country, as t e rown a not ma e 

10 the subject of any proprietary right on the part of any citizen. It has not 
been, nor can it be, contended, that the land in question has been made the 
subject of any such proprietary right, and as it docs not come within the 
proviso to Sec. 2 of the 18 & 19 Viet., it seems to me that it passed under 
the control of the Legislature of New South ,vales on the institution of res
ponsible Government. 

But if I am wrong in my view of the meaning of "waste lands of the 
Crown," and if the term is to be interpreted as including lands " dedicated 
or set 2.part for public purposes," and assuming also that these lands have been 
set apart for public purposes in the sense contended for by the informant, 

20 I am of opinion that in that case also they passed under the control of the 
Legislature of New South ,vales. In the first place, it docs not seem to 
me that the argument of Mr. Knox establishes any right enforceable 
by the Attorney General as representative of the parens patriae. I 
cannot think that in respect of this particular area as a place of residence 
for the King's representative in New South " ~ales the people of New South 
,vales can look upon themselves as entitled to some beneficial right or 
interest. It is of course not asserted that they have any proprietary interest. 
How then is their interest defined? If it is not proprietary, how can it be a 
right to have the Governor's residence located there and nowhere else ; 

30 and, if it is not proprietary, under what hPad docs it fall? It seems to me 
both undefined and undefinable, and I cannot sec that it is the subject of 
any trust, the position for which Attorney General v. Eagar 3 S.C.R. 
(N.S.,V.) 234 was cited. The case resembles that of Dominion of Canada 
v. Province of Ontario (1910) A.C. 637, in this respect-that the informant 
here, like the Appellants there, fail to bring the claim within some recognised 
legal principle." See per Lord Loreburn L.C. (1910) A.C., 637, at p. 645. 
It may be that a wrong is threatened, or has even been begun. On that it 
is not for this Court to pronounce an opinion unless it is an- invasion of some 
right recognised by the law, for we can deal only with legal rights and wrongs. 

40 Throughout the case for the informant it seems to me that insufficient weight 
has been given to the first section of the Constitution, which prescribes 
that within New South ,vales "Her Majesty shall have power, by and with 
the advice and consent of the " Legislative " Council and Assembly to make 
laws for the peace, welfare, and good government of the said Colony in all 
cases whatsoever." There is no restriction. True, it was thought necessary, 
because of the previous exclusion of the Legislature from the control of the 
Crown lands, to provide specially that such control should be given to the 
new Legislature to which for the first time the Executive Government W8~ 
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to be responsible. I question whether the first section would not have been 
amply sufficient in that behalf, if coupled with the repeal of the Imperial 
Waste Lands Acts which did take place. No one doubts that Sec. 1 has 
empowered the local legislature to deal with other lands held by the Crown 
for public purposes. And, acting under responsibility to the Legislature 
and subject to Statute, the Executive Government has managed, controlled, 
and used them. Yet, beyond Sec. 1, there is nothing in the Constitution 
which provides for the taking over of public departments, or of the lands held 
in connection with them, or for the taking over of any other lands still 
vested in the Crown but applied to public uses. The right to deal with all 10 

these properti s was granted in the right to legislate " in all cases whatso
ever." It is impossible to suppose that while the legislative power became 
vested in the Colonial Authority the executive control remained intact in 
Imperial hands. I fail to sec how any distinction can be drawn between 
the land in question and the other land and buildings whi.ch at the time 
of the Constitution were used by the Crown for public purposes and which 
have ever since been administered by the Government responsible to the 
local legislature. That I believe to be the position in this case, and I am 
of opinion that the Executive Government of this State is entitled to put 
the house and grounds in question to any use not expressly or impliedly 20 

forbidden by the terms of the Crown Lands Acts or any other of its laws. 
For these reasons I think that the appeal must be allowed and the suit 

dismissed. 

ISAACS, J :-

(A) Parties. 
I entertain no doubt that it is competent to the Crown as representing 

the rights of one set of persons to sue the Crown as reprcsentmg another 
set of persons. The Crown as guardian of charities may sue the Crown as 
claiming Jure coronae a right adverse to a charity. The principle on which 
the Crown sues as parens patriae is stated by Lord C!anworth L.C. and 30 

Lord ,V'ensleydale in St. Mary Magdalen College, Oxford v. Attorney General 
6 H.L.C. 189. It is that the objects of the charity are cestui que trustent, 
and the suit by information of the Attorney-General is, in truth, a suit by 
them, and he is only an instrument to enforce their rights. In that case 
the House of T.or<ls held that the Attorney-General suing for the King as 
parens patriae was bound by the Statute of Limitations. 

It simply means that m such case he sues on behalf of persons having 
their own distinct rights. A suit by the Crown on behalf of one portion of 
the King's Dominions, or of one aggregation of his subjects, against the 
Crown on behalf of another portion of the King's Dominions, or of a different 40 

aggregation of his subjects, 1s now fam1har, and rests on the same prmciple. 
Not only 1s it more in accord with the theory of our law to regard the matter 
so, rather than appeal to the conception of separate juristic existences of the 
same Sovereign ; but neglect to observe the principle may lead to obscurity 
and confusion both in the formal and the substantive branches of the present 
case. 



178 

The real foundation of the informant's claim is that the IGng in right RECORD. 
of New South "\Vales has not and never had any property in, or right of No. 15. 
disposal in respect of, the land upon which Government House stands, and the !~j~0Jg~; 
47 acres round it; that the land belongs to his Majesty in his Imperial right of the High 
only, that is, as King of the United Kingdom of Great Britain and Ireland ; ~~~;11?{a., 
and that in that right His Majesty has long since devoted it as a residence Isaacs,. J. 
for the Governor of New South vValcs. Upon that foundation, the contention -«mtmiied. 
is based that any attempt by His Majesty, in right of his State of New South 
"\Vales, to apply the land to any other purpose is unlawful, and should be 
restrained. Strictly speaking, and here we must speak strictly, it means that 

10 
the Crown as representing New South V\Tales has no right of ownership 
whatever in respect of the property not even as a Governor's residence. 

As a technical cause of action there is in that contcnti.on the allegation 
of a right, which entitles the King to sue the King-provided always the 
right claimed is properly represented. The proper representation of necessary 
parties is substance, not form: See and compare Kharagmal v. Daim (1905) 
L.R. 32 I .A., 315, Chan IGt San v. Ho Tung Hang (1905) A.C., 257, at p- 261, 
and Ponnamma v. Arumogam (1!)05) A.C. 383 at pp. 389, 391. 

But to assert that the exclusive title and right of disposal rest in the 
20 Imperial Government is to exclude any interest in the Colonial Government, 

and to deny its competency to complain of invasion of ownership. 
Once assume the right is Imperial, and therefore beyond the sphere 

of power belonging to the King in his local ·~haracter, I am unable to perceive 
any legal justification for the King in his local character, whether suing jure 
coronae or as parens patriae (that is, of the local patria), to pursue the 
right and claim its vindication. The passivity of the true owner, where wrong 
is being done to him, gives no warrant to a stranger to that right to inter
fere. The matter seems to me quite clear; but the contrary view entertained 
by the Supreme Court, and the earnestness and ability of the argument by 

30 which that view was maintained in the appeal, require a close examination of 
the position. 

The authorities cited at the bar, and referred to by the learned Judges 
of the Supreme Court, doubtless establish that in respect of differing rights 
the Crown may be on both sides of the record. Nevertheless, there always 
remains the fundamental requirement of a competent Plaintiff-a Plaintiff 
legally interested in the rights set up and the belief claimed. 

To take a recent and interesting example : - Suppose while the 
Governor General of Australia resided in this Government House by arrange
ment between the Federal and State Governments, the latter acting 7'ure 

4u coronae, the Attorney General of New South Wales suing, as here, on behalf 
of the public of the State claimed a declaration of illegality, and an injunction, 
as he does now, what would the answer have been? Either that the State 
Government had the power it professed to exercise, or that the Imperial 
Government alone could validly complain. The illegality of the use for the 
Governor General, if the informant is right in his present contention, would 
be clear, for it is as much a diversion from the only lawful use as the con
templated use by the Defendant. It is nothing to the point to assume 
the Home Government assented-there may or may not be grounds for 

0 M 
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the assumption; but, to test the point of parties, we have to assume the 
contrary. 

The only possible suggestion to support the presence of the informant 
was that advanced by Mr. Knox, namely, that the land was- s3y in 1835 
or 1836- set apart and devoted by the Crown to the use of the Governor 
of the State for the benefit of the people of New South Wales and that this 
suit is maintained by the King, not fnre corona,e, but in right of the aggrega
tion of the people called the public of New South Wales. But that suggestion 
only adds further complication. It at once destroys the notion of any 
" Imperial purpose," because it excludes the public of the whole Empire, 10 
other thiin of New South Wales, from the trust it virtually asserts. The 
purpose so limited is one of a Colonial public nature. 

And then one has to inquire what is the trust- how to reduce it to a 
recognisable legal form. The respondents- to use the words of Lord Lore
burn L.C. for the Privy Council in Dominion of Canada v. Province of Onhrio 
(1910) A.C. 637, at p. 645- " must bring their claim within some recognised 
legal principle." I said substantially the same thing in State of South 
Australia v. State of Victoria 12 C.L.R., 667, at p. 715. vVhat, then, is 
the supposed trust? It is not a right of property, for that, ex hypothesi 
remains intact in the Crown. It is not a right of enjoyment of the res, 20 
because it implies exclusion of the public except by permission. It is not 
a right of usufruct. It is not the right of compelling the Governor to live 
there ; nor is it a right to prevent the State Government from providing 
him with a residence elsewhere- otherwise his present occupation at Cran
brook is unlawful. It is, in fact, nothing but a supposed surrender by the 
Crown of the right to use its own public property, if used at all, in any but 
the one way- a surrender based on no consideration, accompanied with no 
easement or servitude, or grant of any fragment of ownership. I am utterly 
unable to classify the alleged right, or to identify its position in our system 
of law. 30 

Nor, with great respect, am I able to accept the view presented by the 
learned Chief Justice of New South Wales. His Honour says 13 S.R. (N.S.W.) 
295, at p. 309 :- " In the case of a residence, provided for the King's 
" representative, the public are only benefited in the same sort of way as 
" they ar~ in the case of officers or residences provided for the carrying 
" on the ordinary executive Government of the State or Commonwealth, any 
" difference being only one of degree. When such lands and 
"buildings have once been provided, I conceive that the public would 
" have an interest in seeing that they are not diverted from that purpose 
" without lawful authority." 40 

In a sense no doubt, the public are inte1:ested in seeing public property 
lawfully dealt with; but unless the interest is of a special nature, it is an 
interest the protection of which resides in the Crown as the representative 
of the whole community, "1.nd not in the Crown in its pa.rental character, 
but in the Crown as Sovereign, and as the legal owner of the property, and 
the only owner whom the law can recognise. Indeed, the view of the learned 
Chief Justice passes by- I say it with all deference- the radical distinction 
underlying the subject. The public interests in Crown property may be 
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collectively national, as, for instance, in the Co11solidated Revenue Fund RECORD. 
or in Parliament House; or they may be of an individual though general No. 15. 
character, as in the right of passage along a highway or in the entrance to a ~~~Jg: 
building or park, or in participation in a charitable fund. In the first class of the High 
the public interests are identical with and indistinguishable from those of ~:~!aif! 
the Crown : no differentiation can possibly be imagined. In the second, Isaacs,. J'. 
the interests are diverse from and possibly in conflict with the claims of the --contmued. 
Crown. It is only for the mutual ascertainment and protection of competing 
rights that the Crown is admitted to sue the Crown. It is obvious that to 

10 extend the doctrine of parens patriae to cover the whole field by including 
also the first class would obliterate a well established distinction founded 
on substance and reason, and would introduce aimless and indescribable 
confusion into the law. For individual injury by the Crown, for the individual 
injury to the Crown, the protection of rights which the public enjoy as 
against the Crown as well as against individuals, there are ample means of 
redress. But to provide redress for a supposed wrong done by the Crown 
to itself in the same right, for ::i. violation by the Crown of its own fura regia, 
is an unprecedented and unthinkable proceeding. 

Indeed His Honour's doctrine appears to me to prove too much. If it 
o be a sound view that Crown property appropriated for the local residence of 

the Governor, or for a gaol or a railway station is ipso facto dedicated to the 
local public fo1· that use and purpose, then equally is it true that Crown 
property appropriated for an Imperial purpose as distinguished from a local 
purpose, is dedicated to the Imperial public. It cannot be that the appro
priation of territory in a Crown Colony for an Imperial purpose, as distinct 
from a local purpose, is thereby dedicated for · that purpose to the local 
public. If dedicated at all, it must be to the public of Great Britain and 
Ireland. As this property is taken to have been dedicated to an Imperial 
purpose, in that distinctive sense, and retained in Imperial lands for that 

30 purpose, it follows from the doctrine enunciated that it is the public of 
Great Britain and Ireland who are the persons really interested. If they 
are not, then it must be because the basis of the litigation- the Iµiperial 
purpose- is a mistaken one. 

The dedication is said by Mr. Knox to be in the nature of a public 
charity-to be really in law what m other words, I would term a trust. 
If it be so, then it is necessary to consider its full nature when constituted, 
say, in 1835 or 1836. 

At that time, if dedicated or devoted or clothed with a trust, to hold the 
land as a Governor's residence, the trust must have been commensurate with 

4.0 the purpose; and as the purpose of sending Governors was and still is un
limited in point of time, so also must we consider the trust. It is, therefore, 
irrevocable even by the King regarded Imperially: it wonld be a breach of faith 
or a breach of the trust to depart from the purpose. And in that event 
the Imperial King, unless admitting the irrevocable trust must be, at least, 
a Defendant. 

To condense, then, the informant's position as to parties, it is this:
The Crown of England has from 1835 or 1836 held, and it still holds, this 
land in trust for a purpose which is in the legal nature of a public charity, 

o M l 
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the objects being the public of New South ,Vales, and th<" purpose being the 

non-user of the premises unless by the State Governor. And, further, 

though the Imperial Government stands by observant, but inactive, and 

though the State Governor is contentedly, and perhaps preferably, occupy

ing another rcsirlencc, the local Government is, even in the absence, and 

without the consent, and perhaps against the will, of the real owne:r, charged 

with the parental duty of enforcing the rights of the objects of this novel 

and negative charity, because the property is impressed with the trust. 
I can oniy sa.y, with the deepest respect for the contrary opinion, that I 

am wholly unable to perceive any right of complaint resident in the present 10 

informant, even assuming the unlawfulness of the local Government's 

interference with the property as against the Imperial authorities. 
Before passing from this branch it is not unimportant to inquire : 

(1) Is the Imperial Government, though absent from the suit regarding its 

own alleged property, to be now cons1dered bound by the assumption of a 

public trust affecting it, which is necessarily involved in the decision of the 

Supreme Court? and (2) , iVould the Imperial Government have b{;en bound 

by a decision adverse to its proprietorship at all-an issue lying at the root 

of the whole proceedings? 
These are questions the palpable answers to which go far to show that 20 

the absence of the Imperial Government is of itself fatal to the respondent's 

cause. 
The inquiry, therefore, as to the substantive right of the Executive 

Government of New South Wales to do the threatened act is, in my opinion, 

futile so far as the present action is concerned. But my opinion as to the 

informant's competency may be wrong, and for that apd other obvinus 

reasons it is desirable to express our opinions upon the main issue. Though 

an opinion adverse to the informant's assertion of Imperial title could not 

bind the Imperial Government in its absence, yet it would bind the informant 

in this action. 30 

B. The Substantive Right. 

(1) Formal Executive Act :-In view of some of the earlier arguments, 

and of some observations in the judgment of one of the learned Judges 

of the Supreme Court, it is necessary to clear the ground of one miscon

ception. The absence of what has been called " executive authority " 

for the determination of Ministers to apply the lf'.nd to the new purposes, 

has no relevance whatever. It might have been of importance had the suit 

been against individuals. But it is not. No individual is made Defendant. 

It is a suit against the Crown, whom, and whom alone, the nominal Defendant 40 

docs or can represent; and in the third paragraph of the prayer for relief, 

as well as in the formal decree, the intention to so regard him is placed 

beyond controver y. The distinction between an individual Defendant 

and the Crown Defendant is dear from Nireaba Tamaki v. Baker (1901) 

A. C., 561 at pp. 575, 576. 
(2) The Decree :---The decree (1) declares that the house and grounds 

" are vested in His Majesty the Kmg, dedicated to the public purpose of a 
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"residence for His :!\fajesty's representative in New South ,¥ales;" (2) de- RECORD. 
clares "that the action or concurrence of His Majesty's Imperial Govern- No. 15. 
"ment is necessary to divert the same from such purpose;" and (3) orders Rea.sons of 

. . . . h D f d . 1 D f d f d the Judges of an mJunct10n agamst t e e en ant as nomma e en ant or an on the High 

behalf of_ the Government _of New South ,~Tal~s and the _officers and ~ervants ~:!a.~~. 
of the said Governmen\-- m other words, agamst the Kmg representmg New Isa.a.cs, J., 
South '7Vales and his servants in that character-against any unauthorised --i:Ontinued. 

interference with that purpose. It is a decree denying the substantive 
right of the Crown on behalf of New South ,Vales to divert the land from 

10 the stated purpose. But nothing turns on the question of execut1Ve authority. 
The decree assumes the contemplated Act to be that of the Crown 

itself, so far as it can act locally. The Crown is in law the executive ; the 
Governor is the administrator of the Government (Sec. IX of 18 and 19 
Viet. C. 54.) He has a council to advise him in executive matters called 
the Executive Council, but, as it is assumed the contemplated Act will be done 
by him though advised by his Executive Council, we must either assume 
that a formal order is unnecessary or that it will be made. This case, 
then, cannot be determined on the absence of executive formalities. The 
real question is: Can the decree be substantially supported in law? 

20 The first declaration consists of two parts: (a) That the house and grounds 
are vested in His Majesty the King-I take that to mean by virtue of his 
Imperial right ; (b) that they are dedicated to the public for the purpose of a 
residence for the Governor of New South ,Yales-that, of course, means the 
public of New South Wales. The rest of the decree is consequential on those 
two findings. And the problem here is: Are those two findings correct? 

(3) Grounds of the decree :-The conclusions of the learned Chief 
Justice and Street J. certainly, and perhaps of Simpson C.J. in Eq. also, 
were founded upon two considerations which, taken together, are thought 
to cover the whole ground. 

30 One is-that when about 1835 or 1836, or at all events before 1842, 
the land in controversy-say 47 acres-was "dedicated or set apart" 
for the purpose of a Government House, the Imperial Government, which 
controlled the Colony, and the Governor, as its agent, dedicated or set apart 
the land for what was then and still is an Imperial purpose, and therefore
therc is much virtue in the " therefore "-for the Imperial Government. 
That it is said, vests the land definitely in the Imperial Government to start 
with, and, unless it is divested from that Government either by Statute 
or grant or despatch, it remains vested in the Home authorities. · 

The second consideration is of a negative character. It is that, not-
40 withstanding the Grant of responsible Government in 1855, the Colonial 

Government obtained no right to or control over this land. It is said that 
the Act 18 and 19 Viet. C. 54 did not by the General plenary Grant of legis
lative jurisdiction confer proprietary rights; so that those rights, if then 
granted, must be sought elsewhere: that the Act gave the Colony the entire 
management and control of " the waste lands belonging to the Crown in the 
said Colony," preserving cel'tain rights, but not of any other Crown lands; 
that the expression " waste lands " there used must be understood as it 
is defined in the Acts 5 and 6 Viet. C. 36 and 9 and 10 Viet. C. 104, and that, 

0 ~ 2 
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consequently, as this land was not within that definition, because dedicated 
or set apart for a public purpose, it was never placed under the proprietorship 
or management or control of the local Government and still remains Imperial 
property. 

On these two considerations, the Executive "setting apart "of the land 
while New South Wales was still controlled from the Colonial Office, and 
the effect of the legislative grant of responsible Government- together with 
a third consideration, not adverted to in argument, viz. the present New 
South Wales Constitution-the matter depends. 

In my opinion, it is quite impossible to arrive at a just appreciation 10 
of the position, whether of fact or of law, unless the circumstances are viewed 
as they occurred with the contemporary surroundings. Attorney General 
of British Columbia v. Attorney General of Canada, (1906) A.C. 552, which 
is much relied on by Cullen C.J. and by Mr. Knox, is a signal example of the 
necessity of following this course; and, for that and another important 
reason, that case is a valuable precedent for the present cRse. 

Before summarizing the various events one or two introductory obser
vations must be made, because they indicate, so to speak, the soil upon which 
the events themselves were to operate. 

(4) The Crown's Title to Colonial Lands :-It has always been a fixed 20 
principle of English law that the Crown is the proprietor of all land for which 
no subject can show a title. ·when Colonies were acquired this feudal principle 
extended to the lands oversea. The mere fact that men discovered and 
settled upon the new territory gave them no title to the soil. It belonged 
to the Crown until the Crown chose to grant it. Professor Jenks, in his 
History of the Australasian Colonies, at p. 59, observes that this purely 
technical and antiquarian fiction settled a question of the first magnitude. 

There was, as he says, "no statute, no struggle, no heated debate. 
The Crown quietly assumed the ownership of Australian land." I should add, 
this doctrine received very practical application when the Crown, by Governor 30 
Bourke's proclamation, approved by the Colonial Office, refused to recognise 
Batman's treaty with the native chiefs in 1835, and notified that persons 
found in possession of the lands would be treated as trespassers and intruders. 
So we start with the unquestionable position that, when Governor Phillip 
received his first Commission from King George III. on 12th October 1786, 
the whole of the lands of Australia were already in law the property of the 
King of England. 

It follows that no act of appropriation, or reservation, or setting apart, 
was necessary to vest the land in the Crown. 

The effect of any specific reservation or setting apart must depend 40 

upon the purpose and object with which it was made. This receives 
illustration in the British Columbia case (1906) A.C. 552. 

( 5) ·vv aste Lands of the Crown :- Then the expression " Waste Lands " 
of the Crown, apart from legislative definition, appears to have been under
stood long before Phillip's time down to 1842 to designate Colonial land not 
appropriated under any title from the Crown. It is found in a despatch 
in 1800 from Lieutenant Governor Milnes of Lower Canada to the Duke of 
Portland (Egerton and Grant's Canadian Constitutional Development 
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p. 115); in 1829 in the New South " Tales Act 10 Geo. IV. No. 6. In 1836 RECORD. 

Mr. Wakefield, in giving evidence to the House of Commons Committee, No.15. 

on whose report the Act 5 and 6 Viet. C. 36 was framed and passed, con- !t!t!r°u~g~ 
stantly referred to the "waste lands " of Australia as opposed to the of the High 

land appropriated, that is, by settlers : See, for instance, questions 995 t:!a~~ 
and 1006 (printed by order of the House ot Commons, lst August 1836). Isaacs,_J' 
I need hardly say my reference to these and similar materials is not for the --wntinued. 

purpose of construing the Acts, but to ascerta in the prior sense in which 
terms used in the Acts were used, and, particularly, in materials before 

10 Parliament when the Acts were passed. See also the term " waste lands " 
in question 1002 in relation to the public lands of the United States. In 
Mr. l\ferivale's lectures on "Colonization and Colonies," delivered in 1839, 
1840 and 1841, a critical period so far as this case is concerned, the term is 
freely used in its full g .'!neral sense---see, for instance, pp. 107 and 432, 
which will be referred to later in another connection. 

Finally, the term is used in Earl Grey's despatch to Governor Fitzroy 
of 29th November 1846: See House of Commons Papers 1847, Vol. XXXVIII., 
p. 497. 

(6) "Set apart," its meaning and effect :--Another expression found 
20 in the Act of 1842 requires reference. I mean the words "set apart" 

After full consideration, that term appears to me to denote merely a segrega
tion in fact, a laying aside from the general mass. It does not necessarily 
involve the creation of a right in another, though in many cases it is the 
preliminary step to the creation of such a right. 

But the setting apart is complete before and independently of the creation 
of any rights. The term as will be seen was used as early as 1763. 

Before the Act of 1842 was passed, the term was freely used before the 
Select Committee referred to, in the sense of setting aside in fact : See, for 
instance, questions 1711 to 1724 in the evidence of Mr. Kelsey of the Colonial 

30 Office. Indeed, it is shown in that evidence that in some cases after reserves 
had been "set apart" for various purposes, as for villages or clergy, the 
reservations were abandoned, and the land fell, in the language of Sir George 
Grey (question 1720) "into the mass of general undisposed of land in the 
Colony "-which is only a comprehensive definition of "waste lands of the 
Crown." And the importance of that evidence is that it was material before 
Parliament in framing its enactments. 

I have looked at various decisions, among which I may mention In 
re Ponsford and Ne·wport District School Board (1894) 1 Ch. 454, the British 
Columbia Case (1906) A.C. 552, at p. 556, and the Attorney General for the 

40 Province of Quebec v. Attorney General for the Province of Ontario (1910) 
A.C. 627; and I feel quite convinced that to satisfy the words "set apart," 
as used in 1842 and since, no creation of an adverse right is necessary. 

Turning now to Governor Phillip's Instructions of 25th April 1787, 
we find they directed him to reserve to the Crown proper quantities of land for 
named purposes, not including any mention of a Government residence. 
Those that were mentioned were not peculiar to Australia, except so far 
as they were necessary to a perfectly new country. Most of them find 

M3 
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their counterpart in Sees. 46 and 54 of the Instructions of 7th December l 763 
to Governor Murray of Quebec: Egerton and Grant pp. 15 and 16. 

Phillip had also, by a clause towards the end of his additional Instructions 
of 20th August 1789 directions to " set apart "land for a Church (see Histori
cal Records of New South Wales, Vol. 1 part 2, p. 259). This followed clause 
47 of Murray's Instructions of over 25 years before. 

There i& no doubt that jn 1792 Phillip set apart a large tract of land 
for public purposes generally; in 1807 Bligh enclosed a portion of this from 
the rest; and in about 1885 or 1886, or at all events before 1842, the 47 
acres now in question were " set apart " in fact as a residence for the Governor 10 
of New South Wales, and so they have remained until recently. 

The first point made by the informant is that the 47 acres were reserved 
as Imperial property, and are still so; or, even if Colonial in title, were im
pressed wifh a trust in favour of the public fo1· an Imperial purpose. 

It is a mere truism to say that the title of the King to the lands of the 
Colony was in right of his Sovereignty of the Colony, in other words in 
right of the Colony. They were His Majesty's Colonial lands. To transfer 
land to him in 1·ight of the United Kingdom only must depend on some overt 
act, and the onus of proving this lies on the informant. The setting apart 
is said to be this overt act. But it is necessary to ask what object the 20 
Crown had in view in so setting apart the land. Was it set apart from all 
other Colonial lands, and as the special property of the Mother Country, 
attached so to speak, specifically to the Colonial Office, in the same way as in 
the British Columbia Case (1906) A.C. 552, Deadman's Island, as the· facts 
were held to show was specifically attached to the Home Government, the 
War Office, for the purpose of defending the Empire ? The facts there 
were -that the reserve was for Military purposes ; that the history of the 
country was one of conquest and of special solicitude from a military and 
naval standpoint ; that .an Imperial Officer, Colonel Moody R.E., was 
specially detailed to serve there with a party of Royal Engineers, though he 30 
acted also as Commissioner of Lands; that, in selecting the site of a capital, 
he reported on the necessity of protecting it; that his plans were laid by the 
Home Government before the Admiralty and the War Office, and approved; 
that he was in direct communication with the War Office ; and that the 
Colonial Office had to turn to the War Office for a schedule of the reserved 
Lands for transfer; and the Home Government shewed they regarded the lands 
as theirs specially by transferring them. In these circumstances-not 
merely because the reserve was of a military nature - the Judicial Committee 
concluded that the object of the original reservation was to secure the land 
to the Home Government for Military operations operated or directed by the 40 
Imperial Government. 

But, with great deference, it is a great fallacy to say that the local 
habitation of a Governor, which is as purely incidental to his official presence 
as is his daily sustenance, is an Imperial purpose in the same sense as the 
site of a naval base or fortification to defend a Colonial capital from foreign 
foes. On the latter, the safety of the national fleet or the defeat of an 
enemy may depend ; the protection of a military station may involve the 
honour of the Empire or determine the fate of war. 
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Even between Military posts there is a difference. Had the Military RECORD. 
reserve been one intended merely to guard against the Indians, there would o. 15. 
have been no necessary conc~usion that the title of the la~d. was inte1;1ded !:tj:Jg~ 
to be vested, so to speak, m the "\,Var Office. The Judicial Committee of the High 
treated the question as a pure question of fact dependent on the special t:a.ffa., 
circumstances, and so I treat the present one. Isa.ea, _J. 

(7) How Government House Lands were Set Apart : - I have carefully -=ontmued. 
examined the evidence with a view of ascertaining (a) whether this re&n·va-
tion or setting apart of the 47 acres was in order to appropriate them to the 

10 Home Government as such or merely to allot them as part of the Colonial 
Domain to the Governor as an official residence ; and (b) whether there was 
any dedication or trust in favour of the public contemplated. 

I have come, unhesitatingly, on both points to a conclusion adverse 
to the Informant. The salient features of the documents are all that are 
necessary to mention. 

In 1792 Governor Phillip under special instructions from the Home 
Government - for no general instructions on this subject appear - reserved 
by marking on a plan a large tract for "Public purposes," specially indicating 
a portion for the Governor's residence. 

20 In 1807 Governor Bligh issued a proclamation notifying persons who 
had built houses on what he termed "part of the Domain of the Governor's 
Residence" to remove, "adding the said grounds being wanted for Government 
purposes." I will only observe that there is so far nothing indicative 0f what 
one would have expected to find if the Informant's case were correct, namely, 
a special appropriation to the Home Government; but, on the contraTy, 
the expression " Government purposes " would ordinarily suggest local 
Government purposes. 

In 1811, 7th September, a public notice was issued stating that Garden 
Island should be comprised in and considered in future as "part of the 

30 Government Domain." 
In 1816 Governor Macquarie gave public warning against trespassing 

by injuring the trees, shrubs etc., on the " Government Domain," but 
intimating there was no objection to innocent recreation. There is still 
no sign of specific approp11ation to the Home Government, and no dedication 
for any purpose. The recreation appears to be permissive only. 

On 25th May 1825, Governor Brisbane wrote to Lord Bathurst on 
"the very important subject of the Government. Domain as it is called 
in Sydney," and the want of a suitable "Government House and Pu,blic 
Offices." Note the conjunction of the two sets of buildings. The writer 

40 states that "it will be perceived by ref erring to Captain King's Chart of 
"Port Jackson that one half of Sydney Cove in which Sydney Harbout· is 
"situated has been reserved by Government." He manifestly means reserved 
from sale. He proceeds to &ay it affords a pleasing prospect; but that the 
other half of the Cove is needed for commercial purposes. He then suggests 
disposing of the whole of the waterside of the Domain, and applying the 
revenue from the sales to erecting a suitable residence for the Governor in 
Sydn~y, instead o! the then present. Govern~ent House, which was very 
dilapidated and m1ght be converted mto pubhc offices; the suggestion in-
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eluded a proposal to convert the Gothic stables into a Government residence. 
He adds it would be a great gain tothe public and to commerce, and a saving 
of expense to the Government. 

Now, I attach much importance to this document. It betrays no 
suspicion of any differentiation of title between the site of the then Govern
ment House and the rest of the Domain; its suggestion to sell parts and to 
turn the then existing site of Government House into public offices, is in
consistent with any notion of dedication for Imperial purposes, or in any way 
to the public. The transfer to public offices does not appear to be any radical 
change of title or object-they are both " Government purposes " ; and 10 

the final words indicate that the arrangement, including the new Government 
Hou.se, will be of great local advantage. 

It is obvious that if the original site of Government House was reserved 
for "an Imperial purpose " in the distinctive sense conten<led for, that fact 
would have been known and referred to by the Governor and, as it was not, 
it would be very unlikely that the new house would be treated differently 
from the first. 

On 30th June 1825 Lord Bathurst authorises the construction of a 
new Government House, as he deemed it very "essential to the public 
" service that His Majesty's representative in that distant quarter of the world 20 
"should be accommodated with a convenient and suitable residence." That 
is the strongest expression I can find in informant's favour, but it is con
sistent with either view. Lord Bathurst there speaks not of land but of the 
condition of the building, wherever it may be, he is stating the reason opera
ting in h1s mind, not for vesting land in the Home Government but entirely 
alio intuito, for authorising expense in building a new house. 

On 8th June 1829, Governor Darling published for general information 
a list of land reserved for " public purposes," and included this land. 

On 2nd November 1832 Governor Bourke reports on the existing Govern
ment House, and suggests erecting a new house on a different site and" giving 30 
up to the public" a portion then enclosed in Government gardens for quays, 
&c. 

He says:-" I considered in what way a new house might be built 
with least expense to the public "-language extremely unlikely if he knew 
that the site had been or was intended to be taken away from the public, 
and specially veste<l in the Home authorities. 

He says, further, that "the land about 47 acres to be enclosed as the 
Government grounds " are, with a small exception, not fertile, and that 
Grose Farm, containing about 200 acres, should be allotted also for the 
use of the Governor. So that the genesis of the enclosure of the 47 acres 40 
is here found with no intimation of vesting in the Home Government, and 
with the mention of Grose Farm in such a connection that, if the 47 acres 
were intended to be so vested, Grose Farm was similarly intended, and if the 
public were to be cestuis que trustent of the 47 acres, they could hardly 
P.scape the same fate with respect to the 200. The Imperial purpose would 
be poorly served by providing a fine house for the Governor and leaving him 
to starve. But the Governor says of the farm:-" The expense of labour 
., and implements for the management of this farm should be borne by the 
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''Governor; that of supporting the new farm buildings now upon it should RECORD. 
be charged to the public."-Again, the" puQlic," not as the objects of a public No. 15. 

charity but as persons paying for important services rendered Jocally by ~aj~0Jg~; 
His Majesty's representative. of the High 

In August 1836, the Committee of the Legislative Council report favour- t:i!affa 
ably, and, inter alia, state that £25,000 will be required and may be provided Isaacsi / 

by the sale of Government land, and 20 acres, part of the Inner Domain, may -rontinued. 

be" dedicated to the Improvement of part of Sydney for streets, etc. "Dedi-
cation" there first makes its appearnnce; and, as to 20 acres other than these, 

16 the Chief Justice would scarcely have signed a report in those terms had 
there already been a dedication of land for any other purpose, or if he had 
heard of any specific appropriation to the Home Government. The whole 
proceeding so far as "Colonial," with, of course, the necessity, in the then 
mode of Government, of the Home Authorities' approval. 

The new house was finished in 1845, just as Governor Gipps was on the 
point of leaving for England, and in his parting despatch to Lord Stanley 
there appears no trace of Imperial owneeship in the special sense, and no 
suggestion of a trust for the public exceptirtg that, as is said in Calvert on 
Parties, p. 26, " according to the principles of our law the interest of the 

20 public is vested in the Crown." 

(8) How the lands have been since treated by both Governments:
From that time onwards to 1855 no indication is given that the position 

is altered as to title 01· trust. During all that time the property was treated 
as if it were Colonial property. 

In the Appropriation Act 1832 (No. 17), among the ordinary Colonial 
purposes, appears an item of £500 for the furniture for the reception rooms 
of Government House, Sydney, in the Appropriation Act 1834 (No. 5), we 
find a significant item, " not exceeding £600 to defray the expense of furniture 
for Government House and the several public Offices." These buildings 

30 arc thus chssed together. 
In the Appropriation Act 1835 (No. 5) the language is to my mind practi

cally decisive. Unckr the General heading for "Miscellaneous Services for 
1836 " there is an item indicated by the marginal note "£1,500 for repairs 
to Public Buildings." The item is, "not exceeding £1,500 to defray the 
expense of casual repairs to Government Houses Courts of Justice and other 
Colonial Public Buildings." It is to be noted, too, that the Parramatta 
House was nev~r considered, according to the argument, an Imperial pro
perty. Yet 1t was a Government Domam. See Appropriation Act 1836 
(No. 5), in which a sum of £676 Os. lOd. was voted for it. In the same Act 

4:0 appe9.l'S the vote of £10,000 to defray in part the expense of building a new 
Government House at Sydney. The item appears under the head of 
"Miscellaneous Services for 1837," and is included in Colonial purposes, 
being inserted between a vote for Sydney firemen and one for accommodation 
for Botanic Garden workmen. A noticeable item is the last, namely, £600 
for the Royal Engineer Commanding "whilst employed upon Colonial 
Services." In the Act of 1837 (No. 4) the same important phraseology occurs 
as above italicized in the Act of 1835. 
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In 1838, while the old Government House and the Parramatta House 
continued, the Appropriation Act of that year (No. 15) provided £500 "to 
defray the expense of furniture for Government Houses and Public Offices," 
drawing no distinction between them, and mingling them with other ordinary 
public buildings as Courts, lunatic asylums, &c. So in 1839 (Act No. 24), 
1840 (Act No. 20) and 1841 (Act No. 7). In 1842 (Act No. 12) there is 
under the heading of "Department of Public \Vorks and Buildings" and 
wedged between the "Colonial Architects' Department" and "New Gaol 
and Court House, Darlinghurst," the item £2,500 towards defraying the 
expense of building the new Government House, Sydney"; in 1843 (Act 10 
No. 20) under" Public ,Yorks anrl Buildings," and inserted between" Colonial 
Architect" and "New Custom House," we find the "further sum of £1,000 
towards defraying the expense of building the new Government H~use, 
Sydney"; in 1844 (Act No. 13) between the" Road over the Blue Mountains" 
and "Removing and repairing the Clock and Carters' Barracks," there is 
" the further um of £500 towards completing the new Government House, 
Sydney "; in 1845 (Act No. 24) £450 for erecting a Guard-house at the new 
Government House, Sydney and £250 for providing iron enhance gates to the 
new Government House. That was the year when Sir George Gipps was 
to move in. Succeeding Appropriation Acts provided similarly for sums 20 
for the enclosures, fences, and ornamental shields of arms down to 1853. 

It is history that the Home Government ceased before 1850 to contribute 
to the expenses of the Colonial Government: See Jenk's History of the 
Australasian Colonies, at p. 229, and Earl Grey's Colonial Policy of Lord 
John Russell's Administration, Vol. 1. p. 43. It would be, indeed, a strange 
notion that the Home Government distrustfully insisted on remaining 
the owner of the property for the purpose of ensuring a proper home for its 
Imperial servant, and yet abandoned the cost and responsibility of the 
matter to the Colonial Government. 

That is certainly not characteristic of the British Colonial Office, and is 30 
not supported by anything the Home authorities ever did or ever said. 
It is noteworthy that, with reference to the present controversy, the Home 
Government has not-so far as we have heard-given the least sign of a 
claim to this property. If there had been any impression of title in the 
Colonial Office, one would have expected to have some direct evidence of it; 
in this regard the absence of such a claim is significant. It is notorious, and 
the Appropriation Acts of New South ,vales show, that the Colonial Govern
ment hl:l.ve always maintained the premises as if they were their own: See 
for instance, the early Act of 1856-1857 (No. 42), the Supplementary Service; 
the Act of 1858, under Establishments of Secretary for Lands and Public 40 

vYorks. 
(9) Responsible Government :-In 1855 responsible Government was 

obtained by New South ,,rales. There had been a protracted and heated 
struggle between the Home authorities and the colonists as to the grant of full 
powers of self-government. By successive steps the local powers had 
widened- first direct Crown rule, and then in 1823 a limited legislature, 
in 1828 a further advance, in 1842 representative institutions, but a denial 
of any right to interfere with the land question, and in 1850 a further grant, 
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with a denial of the same right. The insistence of the public for complete R ECORD. 

powers, added to the revolutionary change on the subject of emigration, No. 15. 

which took place on the discovery of gold, led to the final concession. !_:j~:g~sf 
No one can read the despatch of Lord John Russell to Governor Denison of the High 

of 20th July 1855 (printed by command 24th July 1856, and see New South ~~:!aif! 
Wales Parliamentary Handbook, 7th Ed., p. 195), transmitting the ne\v Isaacs,. J.' 
Constitution of that year- and more especially the last paragraph of that --continued. 

despatch-without the deepest conviction of the confidence, the unrestricted 
confidence, which the mother country reposed in the people of her distant 

10 possession. I say this because the suggestion was made throughout the argu
ment that the Home Government took care to hold in its own hands the 
residence of its Imperial representative, for fear the local authorities should 
leave him without appropriate shelter. And it is said that this was so not
withstanding the change to responsible Government. 

(10) The Land Sales Act, 5 & 6 Viet. c. 36 :-Until 1855 the Home 
Government held these 47 acres, together with all its other Crown lands, 
jealously in its own power. This was not by reason of any mistrust, but as a 
matter of high policy. To briefly elucidate this, is to clear the way to a proper 
understanding of the Acts 5 & 6 Viet. c. 36 and 9 & 10 Viet. c. 104, which 

20 have been strangely misunderstood. That would be trifling if it did not lead 
to a misconstruction of the Constitution of 1855. 

As a matter of history the land of the Colony down to 1831 was entirely 
administered by the Governor at his discretion or according to directions 
received from the Colonial Office. 

In that year Lord Ripon's regulations introduced the principle of 
public sale and certain principles of action. At that period, and for some 
years afterwards, a serious question of public policy was agitated in England 
and more and more strenuously contested in the Colony, namely, how far the 
Crown should pursue the notion prevalent among Imperial Statesmen of the 

30 time that the Colonies should be developed, not merely with a view to their 
own advantage, but also, and largely, with a view to find a home for the 
surplus population of the United Kingdom and a market for its manufactures. 
The right of disposal of the public lands was most carefully preserved as an 
Imperial means of effecting the desired object. In 1836 a Select Committee 
of the House of Commons investigated the problem of how best to secure 
this composite purpose. Its report was followed by a principle formulated in 
1840, namely, that " the Crown lands in the Colonies are held in trust 
not merely for the existing colonists, but for the people of the British Empire 
collectively." At the same time it was admitted that public local claims 

40 should be the first charge, and emigration projects should come next. 
These matters were before Parliament when it undertook the new legis

lation, and it is apparent that it was for the purpose of definitely laying.down 
these principles that the Act of 5 & 6 Viet. c. 36 was passed in 1842. Sec. 19 
appropriates the gross proceeds of the lands less certain expenses to " the 
public service of the . Colonies," provided one-half is applied to 
emigration from the United K1ngdom to the Colony. This Act (see Sec. 2) 
was a Parliamentary fetter on the existing absolute power of the Crown 
It fixed the policy by prescribing the method of sale and application of 
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proceeds. But it strictly maintained the Home Government's conttol 
of the undisposed of lands, termed" waste lands" as against Colonial control. 

Parliament defined "waste lands of the Crown " but expressly added 
" as used in the Present Act," and said that by those words so used were 
intended and described any lands situate therein then or thereafter vested 
in the Crown ; which was not already granted or contracted to be granted, 
or "dedicated and set apart for some public use." 

It is extremely material to bear in mind that the Act was a restriction 
on the power of the Home Government to d~spose of the waste lands and 
apply the proceeds but it did not in any manner profess to confer any such 10 
power on the Colonial legislature. It was intended as a just and permanent 
settlement of a much vexed question which received at the time great public 
prominence. See, for instance, Merivale's Colonization and Colonies at p. 433 
and Earl Grey's Colonial Policy of Lord John Russell's Administration 
Vol. 1 p. 303 letter VII. 

The Colony obtained fixed rights with regard to the proceeds, but the 
exclusiveness of the Home Government's powers of disposal was maintained. 
At the same time provisions of mandatory character were inserted, requiring 
the Governor to convey and alienate in fee simple to the purchasers thereof 
"any waste lands of the Crown" in the Colony, subject to the prescribed 20 
regulations (Sec. 5) 

So sweeping and compulsol'y a clause needed qualifications, and such 
were inserted in Sec. 3, which pl'esel'ved the discretionary right of the Crown 
to except lands for public uses, and in Sec. 23, which was not discretionary, 
but binding, and which gave the definition of the expression " waste lands 
of the Crown " as used in that Act - so as to prevent inter alia any demand 
being possibly made as a statutory right, by a would be purchaser, for 
lands reserved or set apart for public purposes.". It is to be remembered 
that there was no detraction in the Act from the power of the Crown to 
abandon the public purpose for which any waste lands were set apart - 30 
provided always no adverse rights had arisen. A tract of waste forest land 
marked out on a map, and formally set aside for a future township, or 
reservoir, or police station, was still waste land of the Crown in fact and in 
ordinary parlance, but it ,vas reserved ·waste land. If, however. the reserva
tions were formally revoked, and the purpose abandoned, the land naturally 
fell back into the general stock of Colonial waste lands. Instances of this 
have been already mentioned in connection with Mr. Kelsey's evidence in 1836. 
It was altogether in the discretion of the Crown to reserve, or to cancel a 
1·eserve, and thus throw the particular lands into the purchaseable mass. 
There was nothing in the Act 5 & 6 Viet. c. 36, so far as I can see, to prevent 40 
the Crown from abandoning its purpose in respect of the 47 acres, and then 
selline them as ordinary waste lands; though until abandonment no claim 
could he made to purchase them. See per vVise J. in The Attorney-General 
v. Eagar 3 S.C.R. (N.S.vV.) 234, at p. 268, lines 8 to ll. Such a right has 
never been parted with, except under specific provisions in New South ·wales 
Lands Acts. The prohibition to sell except under the statutory regulations 
and conditions extended only to waste lands within. the definition ; but 
while these lands were set apart they were outside the definition and were also 



187 

outside the prohibition, which latter was immaterial, but what was material 
was that they were outside a would-be purchaser's reach. 

If the Crown chose to make them available by bringing them within 
the definition, just as private lands subsequently surrendered to the Crown 
would be, there was nothing to cut down the Royal right to sell subject to the 
Statute. 

The all important consideration, in fine, with respect to the Act 5 & 6 
Viet. C. 36, which it may be mentioned was passed in June of 1842, is that 
it represented a distinct line of policy-that of maintaining under regulation, 

10 the exclusive Home right of disposing of waste lands. 
This fact of exclusive right was emphasised in the following month of 

July when the Act 5 & 6 Viet. c. 76 was passed enlarging the constitutional 
power of the Colony. Sec. 29, enabling the legislature to enact laws for the 
peace, welfare and good government of the Colony, forbade any interference 
with the sale or other appropriation of the lands belonging to the Crown 
within the Colony or the revenue thence arising. Note, the prohibition is not 
merely as to " waste lands," as defined previously, but as to the lands 
belonging to the Crown, all of which might - in the opinion of Parliament
have otherwise come within its purview. 

20 (11) The Act 9 & 10 Viet. c. 104. : -One well known result of the Land 
Sales Act (5 & 6 Viet. c. 36) was that squatters could not afford to buy, at 
the price, the necessary tracts of land for their runs. They simply occupied 
the land illegally. Difficulties arose, and these were met by the Act of 9 & 10 
Viet. c. 104, which was the complement of the earlier statute and part of the 
same policy. See Earl Grey's statement in a despatch to Governor Fitzroy 
dated 29th November 1846 (House of Commons Papers, 1847 Vol. XXXVIII, 
pp. 499, 500), and Merivale's Colonization and Colonies, pp. 470, 471. 

Observations similar to those addressed to the principal Act apply to 
this amending Act, and particularly may I refer to Sec. 1 which speaks 

30 of " any waste lands of the Crown," and this necessitates the strict definition 
in Sec. 9 of the words, "waste lands of the Crown, as employed in this Act." 
When in 1850 the Act of 13 & 14 Viet. c. 59 was passed, the prohibition on the 
Colonial legislature was continued (Sec. 14) against interfering with the sale 
or appropriation of "the lands belonging to the Crown" -not the "waste 
lands as defined by the existing Acts." It will be seen, therefore, how revolu
tionary a change was effected by the Constitution of 1855. 

(12) Constitution of 1855 :-The long struggle for complete self-govern
ment had ended in the Colonial legislature itself. framing a new Constitution 
and providing a civil list, but it was stipulated-as is recited in the pre-

40 amble of the Imperial Act-that the new Constitution should not come 
into force until the Acts of 5 & 6 Viet. c. 36, and 9 & 10 Viet. c. 104 and 13 & 
14 Viet. c. 59 and other Acts restricting the Colonial power over the Customs 
and otherwise affecting the Government of the Colony were repealed, g,nd 
" the entire management and control of the waste lands belonging to the Crown 
"in the said Colony . and also the appropriation of the gross proceeds 
"of the sales of any such lands sb,all be vested in the legislature 
f' of the said Colony." 
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Sec. II. did so vest the required powers with certain exceptions. I 

stop there, for a moment, to observe that there is no syllable in that recital 

or in Sec. II. to cut down the inherent meaning of the phrase "the waste 

lands belonging to the Crown in the Colony." It meant all the waste lands. 

The s11ggestion is that the definition contained in the two Acts 5 & 6 Viet. 

c. 36 and 9 & 10 Viet. c. 104 governed the \vords in the Act of 1855. '''ith 

very great deference to such eminent men as Sir ,villiam Atherton and Sir 

Roundell Palmer, in their opinion dated l 7th January 1862, I am forced to 

think otherwise. Their vie\v that the definition did govern the later Act 

v,ras not necessary to their opinion, and the history of the legislation and the 10 

events surrounding 1t do not seem to have been drawn to their attention, 

but the Acts were apparently collocated as if the Statutes in the case laid 

before them were all successive steps in the same process. 

On the contrary, the last was a complete reversal of policy; it was the 

deliberate and final abandonment of a system of political control with 

reference to which the Acts had been framed, and it was the adoption of an 

entirely new line of action, a complete transfer of political power, and all the 

local control of the subject matter which that political power required. 

Not only was there no repetition of the definition contained in the former 

Acts, but the Imperial legislature, when transferring all legislative power 20 

ovet the waste lands of the Crown in New South Wales, was careful to state 

expressly what limitations it intended once and for all to place upon its 

grant of power. In Sec. II it set that out in the proviso in the words:-

" That nothing herein contained shall affect or be construed to affect any 

" contract or to prevent the fulfilment of any promise or engagement made 

"by or on behalf of Her :Majesty with respect to any lands situate in the said 

" Colony nor to disturb or in any way interfere with or prejudice 

"any vested or other rights which have accrued or belong to the licensed 

"occupants or lessees " under the repealed Acts or any Order in Council-

the latter referring to the squatters. 30 

It is abundantly plain to me that, except fo-r vested interests and the 

proceeds of lands already sold (see sec. 3 of 18 & 19 Viet. c. 56) the whole 

control and management. of waste lands of New South ,vales and their 

proceeds were parted with absolutely by the Crown as well as all other powers 

of local Government not expressly excluded as in sec. 45. The old Acts 

passed away with the policy of which they formed part, and the Colonial 

Government succeeded to control as if those Acts had never been passed. 

In accordance with this plan, sec. l of the Constitution displayed a 

marked alteration. The power to make laws was now to be " in all cases 

whatsoever," and there was no longer any restriction as to Crown lands. 40 

Sec. 43 of the Constitution says :- " Subject to the provisions herein con-

" tained it shall be lawful for the legislature of this Colony to make laws for 

"regulating the sale, letting disposal, and occupation of the waste lands 

"of the Crown within the said Colony." 
The only limiting provisions material to this case are contained in the 

prov1so to sec. 58, which arc those in the proviso to sec. II of the covering 

Act. Those limiting provisions long ago became exhausted, and sec. 8 of 

the Constitution Act 1902 significantly contains no limitation whatever. 
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C RECORD, 
In Attorney-General v. Eagar 3 S.C.R. (N.S.W.) 234, the Supreme ourt _ 
of New South VVales held the Crown bound on the ground that the land No.15.£ 

was dedicated to charity, and, th<."refore, was really not land belonging to !t:asJi!1~~ 
the Crown: See per Stephen C.J. 3 S.C.R. (N.S.,i\T.) 234 at p. 260, and ~ the /gh 

Milford J. 3 S.C.R. (N.S.,V.) 234 at p. 265. The proviso to sec. 58 of the A~;a.~a. 
Constitution of 1855 operated 3, S.C.R. (N.S.W.) 234- at p. 265, per ~Tise J. Isa.a:,.J· d 

3 S.C.R. (N.S.W.) 234 at p. 271. These were the real and substantial --£0 inue · 

grounds. It was not argued that the lands in controversy were not waste 
lands within the meaning of the Constitution, except on the ground that 

10 they were affected by a trust, ann therefore ~ere not really the property of 
the Crown. This, said the learned Chief Justice 3 S.C.R. (N.S.W.) 234, 
at p. 254, was the real question. An obiter dictum of Wise J. 3 S.C.R. 
(N.S.W.) 234 at p. 271 lines 2 et seq. as to the meaning of "waste lands" 
in the Constitution, is not definite. That learned Judge, when Solicitor
General, did not, when giving his opimon m July 1857, think it necessary 
to refer to that. The reference by Stephen C.J. 3 S.C.R. (N.S.W.) 234 at 
p. 259, to the 20th section of the Act 5 & 6 Viet. c. 36 appears to rest on a 
misapprehension of the purview of that section. It was to enable the 
Crown, notwithstanding the prohibitive vigour of the enactment, to sell 

20 lands on other terms if so promised to settlers or intending settlers pre
viously. 

(13) Effect of New Constitution on Control of Lands.-Now, it is true 
that the grant of legislative power contained in sec. 1 of the Constitution 
does not confer proprietorship. If it did, it would make the State the 
owner of ail private property and of ail persons in the tenitory. 

But the fact that carries importance is that the King al ways owned 
the Colonial land in right of his Colony, that even when the local legislature 
regulated public conduct in most things, there were reserved for Imperial 
control such departments of Colonial government as lands, and, to some 

30 extent, Customs, because trade was· long considered an Imperial interest too 
(see Lewis's Government of Dependencies, pp. xliii. (n) and li., and Merivale's 
Colonization and Colonies, pp. 192-193), Merivale p. 107, refers to "the 
" control exercised by the Mother State over the sale of all other waste 
"lands" (that is, other than church reserves), as "perhaps the most im
., port.ant function of government in new countries." 

The express Statutory control of the sale and other disposal of the waste 
lands (sec. 43 of the Constitution) was transferred to the Colony not as a matter 
of title-as has been tacitly assumed-but as a matter of governmental 
function. It was given, not to the King in his Executive capacity, but to 

!O the legislature, which doubly evinced that it was not as a matter of title 
. or property. If, indeed, it were necessary to be considered as a gift of 

property, and if, according to Mr. Knox's arguments, the maxim empressio unius 
e,xcli1,sio alterius is to apply, then, if he is right also as to the definition of 
5 & 6 Viet. c. 36 still continuing, it follows that not a single piece of land 
set apart for public purposes ever passed to the Colonial Government. The 
Supreme Court buildings, the Post Offices, the Treasury buildings, the 
Gaols, &c., if that argument prevails, would all have remained Imperial 
property. 

0 N 
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(14) Nature of Governor's O:ffice. - Pressed with that difficulty, :Mr. 
Knox declared he was not bound to contest it, though he declined to admit 
it, because he relied also on the Imperial nature of the Governor's office. 
In the end, that is all that can distinguish the matter from any other case of 
land reservation. Said learned Counsel, the land was analogous to a 
military reserve, and, indeed the Governor was Captain-General of the 
forces, and so the reservation for his residence must have been to the ex
clusive use, and therefore as the exclusive property, of the Home authorities. 
I have already indicated to some extent the distinction between a local 
residence of a Governor and a military reserve, but the differences are 10 

numerous and vital. First, let me observe that " though he may be styled 
" commander-in-chief, he is not the1·eby invested, without a special appoint-
" ment from the Sovereign, wit11 the command of the regular forces in the 
"Colony." Todd's Parliamentary Government in the British Colonies, 
2nd ed. (1894) p. 41 ; see also p. 375 ; and Colonial Regulations, reg. 4. 
(Colonial Office List 1912 p. 646.) 

It must be further borne in mind that the Commonwealth now has 
exclus1 ve military powC'r in Australia. 

As to the general nature of a Governor's position : He is, of course, an 
Imperial officer in the sense that he receives his commission direct from the 20 

Sovereign. But the Lieutenant-Governor-though a citizen of the Colony-
1s in the same position, and the Chief Justice or Senior Judge acting under 
a dormant commission is in no different. situation. 

Dr. Todd's work contains numerous and scattcrrd references to the 
position of a constitutional Govrrnor, as, for instance, at pp. 32, 33, 36, 52, 
132, 626, 630, 679 and 819. From these, and from common knowledge and 
experience, it is undoubted that while the Governor is an Imperial officer 
of exalted rank and the local rep.,:esentative of the Sovereign, not as Viceroy, 
nor as even generally representing the King, but with authority limited 
by his commission and instructions and any relevant Act of Parliament 30 

(sec Musgrave v. Pulido, 5 A.C. 102): He is selected by, and owing a duty 
to, the Crown ; his duty is as constitutional Governor of the Colony to 
which he is accredited. From the moment he anives, he is also controlled 
by those practical constitutional understandings not reducible to written 
law which go to form responsible Government. He is, in fact, a part of the 
Colonial Government, he is incorporated into its working system as an 
indispensable, and in theory the chief, element of its mechanism, and, though 
he is an Imperial officer, he is an officer whose primary function is to regard 
himself and to act as the head of the Colonial Government. His principal 
and daily duty is to folio,,, his Ministers' advice in conducting the political 40 

life of the community-the exceptions being exceptions only, and confined 
to Imperial interests, the responsibility for which he may transfer to his 
principal, or to transparent improprieties, the responsibility for which he 
may transfer to Parliament or the people. He is an integral part of the 
Government, not an outside element controlling it. 

Consistently with this, if questions of an Imperial nature present 
themselves, if matters of general Imperial policy or of the interests of other 
parts of the Empire are involved, he is warranted and may be bound to 
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consult with his sovereign through constitutional channels; and he is RECORD. 
always bound to obey his instructions so far as they are not oppose=d to the No. 15. 
~aw of t~e C~mstitution and of the Colony, w~ich law he is_P~esent to assi~t ~~asJ:g~ m carrymg mto effect. But the ove:rwhelmmg characteristic of a const1- of the High . 1 G ' f · . h h C 1 · 1 Court of tuhona overnor s unct1ons 1s t at t ey are o oma . Australia, (15) Constitutional Provisions as to the Governor.-Those general Isaacs,. J. 
considerations are verified in respect of New South Wales by reference to -rontmued. 
the Constitutions of 1855 an"d 1902. The former expressly made the Governor 
an organic portion of the legislature, and the executive officer of the Colony. 

10 The suggestion that for the protection of Imperial interests the land was 
required to be retained in the hands of the Home Government lest the 
Colonial legislature should refuse to provide any residence for him, is 
answered by the legal necessities of the Constitution itself. No vote, 
resolution or bill for the appropriation of revenue of any tax or impost, 
could be passed without a Governor's message (sec. 54); not a penny could 
be obtained from the Trciasury without the Governor's warrant (sec. 55); 
Parliament could not meet after a General Election until summoned by 
the Governor (sec. 24). No member of either House could sit or vote until 
he took oath before the Governor or someone appointed by him (&ec. 33); 

20 and, of course, no law could be passed without the Governor's assent, except 
the Acts reserved, which always need personal assent of the Sovereign. 

The Commonwealth Constitution, 1900, contemplated the Governor 
as an indispensable representa~ive of his State for certain federal purposes. 

The New South Wales Constitution of 1902 repeats the necessary 
functions of the Governor. Thus, though it is true the Governor's office 
is an Imperial purpose, still more must we recognise the existence, the 
welfare and the Constitutional Government of the State of New South 
Wales an Imperial purpose. If, however, it be,rcplied that "Imperial" 
means as distinct from " Colonial," the reply is wasted, because, as shown, 

30 the functions of a Governor are more distinctly Colonial than Imperial in 
that contrasted · sense. 

His legislative functions are not and cannot be performed in his official 
residence; his executive functions rarely are, and, unless he is to be under
stood as not required to visit other portions of his Colony, his residence 
elsewhere must be equally Imperial with his residence in the capital. 

The actual understanding of both legislatures, Imperial and Colonial, 
on the subject of the residence, is to some extent reached by a reference 
to the Governor's residence which was before the Imperial Parliament when 
the Act 18 and 19 Viet. c. 54 was passed. 

40 On l 7th September 1852 a Select Committee of the Legislative Council 
of New South Wales made a report in anticipation of the grant of responsible 
government. That was forwarded in a despatch by Governor-General 
Fitzroy to Sir John Pakington, dated lst November 1852, presented to 
the Imperial Parliament, and printed, by command, 14th March 1853. 
After referring to the Governor-General's new dignity and proposed salarv, 
the report quotec;, as applicable to the Colony, some observations by Lord 
Elgin relative to Canada, and this passage occurs: - " If the Governor
" General adheres faithfully to the principles of constitutional government 

0 
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"in the direction of public affairs, it becomes all the more necessary that 
"his residence should be open to leading persons of different parties, and 
"that he should be able by visiting different parts of the province, and 
"taking a lead in works of public utility and benevolence which a1·e not of a 
"party character, to manifest personal sympathy with all sections of the 
"community." 

It would be hard to indicate more effectually the view that his place 
of residence was closely bound up with Colonial interests and considerations. 
The salary fixed by the Colonial legislature on the basis declared in the 
report was accepted by the Imperial Parliament, and appears in the 10 

schedule to the Constitut:on. 
(16) Effect of Respons;ble Government. - The truth, then, is that when 

responsible government was introduced, a vital change was made. 
Lord Chancelior (then Mr.) Haldane, in his speech in May 1900, in the 

House of Commons, on the Commonwealth Constitution Bill, said:-" This 
"Bill is permeated through and through with the spirit of the greatest 
"institution which exists in the Empire, and which pertains to every Con-
" stitution established within the Empire-I mean the institution of 
" responsible government, a government under which the Executive is 
"directly responsible to-nay, is almost the creature of - the legislature." 20 

Now, whe'n New South ,vale's in 1855 received this" the greatest institution" 
in the Empire, and with it the full control of the waste l:mds and the full 
control of her Customs, which she had not before (see 7 & 8 Viet. c. 72) 
and, as part of all this, the uncontrolled management of all land oc<:upied 
by her public buildings, it would 'be marvellous indeed if there were refused 
to her the control of these 47 acres. Clearly that passed, not as specifically 
given over to the control of the legislature, but as part of the Gcvernmental 
means and property taken over by the self-governing community. 

And if it were to be assumed that the original nature of the Governor's 
office meant Imperial control of the land, the transition to constitutional 30 
government, by parity of reason, meant Colonial control. 

One word as to the Order in Council of 26th October 1899. This was 
apparently a clearing up of lands held for Imperial purposes. The lands 
in the first schedule had been granted to Ordnance Officers under 4 Viet. No. 2. 

The second schedule lands are stated to have been "reserved as appro
" priated or used for military and naval purposes but never granted for 
"ordnance purposes." 

Reading that statement with the recital of 40 and 41 Viet. c. 23, it 
appears that they were held in trust for the defence of the Colony within 
the meaning of that Act and that they were held by the Imperial authorities. 40 
That implies that the original reservation had, in fact, been practically 
to the Sovereign in his Imperial capacity ; and that is a question of fact 
dependent, as in the British Columbia Case (1906) A.C. 552, on the circum
stances. What these circumstances were we are not aware, and so the 
instance does not help, especially as to a reserve for civil purposes. 

The third schedule: Garden Island was dedicated by the New South 
Wales Government under its own Land Act 1861. 



193 

In any event the agreement and its resulting conveyance go no further 
than the lands actually concerned, and I do not think they help to any 
conclusion in this case. 

I am of opinion the appeal should be allowed, and the action dismissed 
with costs. 

Higgins J.: 
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The terms of the decree, which is the subject of appeal have been already Higgins, J . 
stated by the Acting Chief Justice. 

One of the grounds of appeal is that the property was not dedicated 
10 as declared in the decree, but I understand that in the Court below as in this 

Court the main argument has been on the other problems of the case. At 
all events the dedication has been treated as clear, and the inference has 
been drawn that, if dedicated, the land was not " waste land " over which 
the Parliament of New South "\Vales was given control under the Constitu
tion (18 & 19 Viet. c. 54, sec. II., 17 Viet. No. 41 (N.S.W.) ). 

According to the case of Attorney-General v. Eagar 3 S.C.R. (N.S.W.) 
234, and the opinions of the British Law Officers appended thereto, the 
meaning of the words " waste lands belonging to the Crown " used in sec. II 
of the British Enabling Act, is to be found in the definition contained in 

20 sec. 23 of the Act 5 & 6 Viet. c. 36, or, it may be, in that definition taken 
with the definition contained in sec. 9 of the Amending Act 9 & 10 Viet. 
c. 104. There is some ground for the opinion that the true meaning of the 
words is broader than the definitions contained in these Acts ; but, so 
far as the decision of this case is concerned, the narrower meaning may be 
admitted. 

The Act 5 & 6 Viet. c. 36, sec. 23, provides that the waste lands of 
the Crown shall be disposed of by sale only and in the manner prescribed ; 
but the rights of Her Majesty are saved to except from sale and either to 
reserve or dispose of the lands for roads and certain other public purposes ; 

30 and, by sec. 23 the words " waste lands of the Crown " as employed in the 
Act, mean any land situated in New South vVales and vested in the Queen, 
"and which have not been already granted or lawfully contracted to be 
" granted to any person or persons in fee simple, or for an estate of freehold, 
" or for .a term of years, and which have not been dedicated and set apart 
"for some public use." By the amending Act (9 & 10 Viet. c. 104) power 
was given to grant lands for 14 years, or licences to occupy; and, by sec. 9, 
it was provided that " the words ' waste lands of the Crown,' as employed 
"in this Act" (the Amending Act), "are intended to describe any lands 
"in the said Colonies whether within or without the limits allotted to 

40" settlers for location, and which are vested in Her 
"Majesty, . and which have not been already granted or lawfully 
"contracted to be granted by Her Majesty, . to any person or 
"persons in fee simple, and which have not been dedicated or set apart for 
"some public use." For some reason the word "or" is substituted for 
" and " in the second definition, but in all other respects, and for the purposes 
only of the amending Act the aim seems to be to enlarge rather than to narrow 

0 • 2 



194 

RECORD. the class of waste lands. But the principal Act, with its definition 0£ 

No. 15. " waste lands," still remains. One may conjecture that the draughtsman 
Reasons of of the amending Act felt a difficulty in applying the word " dedication " 
the Judges 
of the High to the appropriation of lands for purposes other than the purpose of high-
zi~ali~, ways; that he meant the words "set apart" to refer to the appropriation 
dated 19th of lands for recreation or for hospitals or for public purposes other than 
June, 1913• the purpose of highways. But, whatever may have been the motive for 
Higgins, J. 
-continued. the change of language, there is no doubt, to my mind, that both expressions, 

" dedicate " and " set apart " - " for some public use " - connote the 
giving to the public of some right in the land which subtract from the Crown's 10 

full ownership; the appropriation of the land for some definite public purpose, 
not for public purposes generally, and for some estate or interest better than 
at mere will. Probably- though this is not so certain- the appropriation 
of the land for the public use must also be permanent. In the case of 
highways there can be no dedication unless permanent (Corsellis v. London 
County Council (1907) 1 Ch. 704; (1908) 1 Ch. 13); and the words "set 
apart " should take their colour and force from the context. Lands granted 
in fee are exempted from "waste lands" which the Crown may sell or 
lease, lands contracted to be granted are excepted, and lands dedicated 
and/or set apart for some public use are excepted. The object clearly 20 

is to presume existing rights against the Crown, and there is no such existing 
right to ·be preserved unless the Crown has bound itself in some way to keep 
the land for some public use. If the Crown has built a house for one of its 
servants, there is nothing to prevent it from changing its intention at any 
moment, al1d letting in another servant, or pulling down the house. The 
servant has no right to the house as against the Crown, and what is more 
to the purpose-the public have no right that can be recognised in a Court 
of law against the Crown. 

Now, what evidence is there of any relinquishment of its full rights 
of ownership, on the part of the Crown ? A number of documents, inter- 30 

esting historically, have been collected from the time of the first settlement 
by Governor Phillip onwards ; and it is urged that, as the result of these 
documents, it is to be inferred that the land was permanently dedicated 
to the public use of a residence for the Governor. There has been no Act 
to that effect; there has been no proclamation to that effect; there has 
not been any matter of record or deed to that effect. There certainly has 
been a series of letters, covering several years, passi!lg between the Governors 
and the Secretary of State for the Colonies, as to the provision of a residence 
for the Governors ; and in 18,M Governor Gipps entered this residence. 
When pressed to say when the dedication was complete, Mr. Knox put this 40 

entry of Governor Gipps as being the latest date to which the dedication 
or setting apart could possibly be referred. But there is no evidence of 
anything in the nature of dedication. It is doubtful whether there can be any 
effectual dedication or setting apart, or appropriation by the Crown for the 
purpose of such a residence, except by matter of record : Chitty on Prero
gative, p. 389. In the case of Attorney-General v. Eagar, 3 S.C.R. (N.S.W.) 
234 the dedication to the purposes of religion and education was made by 
letters patent executed by the Queen ; and in these letters patent it was 
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expressly provided that, if the corporation thereby created to be trustee RECORD. 

should be dissolved, any lands granted to it should revert to Her Majesty No. 15. 

to be held and applied to the same purposes of religion and education. !!~~d~e~fof 
Successive Governors "reserved "-held back- from sale a large but the High 

diminishing area of the frontage to the harbour, and the land in question ~:!aITa 
was part of the area ; but no evidence has been produced to shew either that dated, 19th 

the Governors had power, or that they intended to bind the Crown as to the :irl;:;n~~Y.· 
purposes for which this land was to be used. The letters patent of the ---continued. 

Governors have not been pnt in evidence, nor the commission, nor the 
10 instructions; but, by consent of the parties, we have looked at the letters 

patent issued to the first Governor, Governor Phillip, as set out in a book 
of historical records of New South \Vales. Governor Phillip certainly seems 
to have had no power to dedicate, or even (with a few immaterial exceptions) 
to grant lands without valuable consideration ; and unless further power 
were granted to subsequent Governors, they had no power either. A 
Governor is a special, not a general, agent (ll1usgrave v. Pulido, 5 App. Cas. 
102); and the Governor of New South ~'ales had no such" autocratic power" 
with regard to Crown land as the Governor of British Colombia had ( see 
Attorney-General of British Columbia v. Attorney-General of Canada (1906), 

20 A.C. 552 at pp. 554, 555. But the solid ground on which to rest the decision 
of this case is, to my mind, this-that the royal will so far as it is indicated 
by the facts before us, was, as to this land as yet kept back from sale, not to 
give the land at all to the public any more than to private persons, but to 
retain it for the use of the royal servants, the Governors ; and the fact that 
the Governors are to be treated as useful to the public of the Colony should 
not blind us to the essential fact that their position is that of special deputies 
of the King. The transaction of building and enclosing this residence was 
approved by the Queen, not animo donandi but animo retinendi. By the 
very next mail the Queen could have directed that the residence should 

30 be used for an admiral or for an asylum. 
If this view is right, this land was" waste land belonging to the Crown" 

within the meaning of the Constitution ; and, under the Constitution, it 
became subject to the power of the legislature of two houses thereby created. 
vVe have not been referred to any provision in the numerous and complicated 
Acts of New South ~rales relating to Crown land that is in the nature of 
a dedication of this area of 47 acres, or that alters the rights of the King 
with respect thereto ; and it has not been made clear where the power 
over this land really rests pending legislation of the New South ~ Tales 
Parliament. By the Act 18 & 19 Viet, c. 54, sec. II, "the entire manage-

40 " ment and control of the waste lands belonging to the Crown in the said 
"Colony and also the appropriation of the gross proceeds of the sales of 
" any such lands and of all other proceeds and revenues of the same from 
"whatever source " are vested in the legislature of the Colony (and see 
sec. 43 of 17 Viet. No. 41, in the schedule). The Colonial legislature could 
make laws with respect to these lands; but what if there are no laws made 
applicable? It, by virtue of letters patent granted or other authority 
conferred before the Constitution, the Governor had power to manage the 
land, and to remove erections thereon (c.f. 9 & 10 Viet. c. 104, sec. 10) that 
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power was not af-fected by the Constitution, but remained. There is nothing 
in the Constitution to take away any power which the Governor had at the 
time of the Constitution (and see sees. 42 and 57 of 17 Viet. No. 41); but, 
under the instrnctions given by his principal, his duty was, in the execution 
of his powers legal and discretionary, to consult with his Executive Council. 
That is to say, the Governor in Council can exercise the powers of the 
Governor; and the Governor in Council is the Government of New South 
Wales; and the nominal Defendant Williams represents the Government. 
It is true that no evidence has been produced, no Act has been cited, to 
show that such a power of management was ever conferred on the Governor ; 10 

but there is no issue raised by the information as to the rights of the King in 
the absence of dedication; there is no issue to which such evidence, or 
such an Act, would have been relevant. The information is based solely 
on the allegation of a permanent dedication of the land to the public purpose 
of a residence for the New South Wales Governors (par. 8) ; and the allegation 
has not been proved. As there was no dedication, this case must fail. 
Besides, if the right of the King to this land, in his capacity as ruler of all 
parts of the Empire, were to be tested by litigation as against the King 
in his right of New South vVales, the Attorney-General for New South ·wales 
could not fitly represent the King in asserting the former right as against ::.o 
the Government of New South vYales-a Government of which the Attorney
General is himself a member, a Government which, as Appellant, now seeks 
to have the information dismissed. 

In this view of the merits of the case it becomes unnecessary to speak 
more at length as to the unusual framework of this information. ~ 7e have 
been relieved of some difficult questions by the Appellant's admission that 
the Government-including the Governor-intended to open the grounds 
to the public. But, so far as I am per onally concerned, I desire not to be 
taken as accepting the position that the Attorney-General for New South 
vVales, who is a Member of the Ministrv for New South "\Vales, can succeed 30 

in an information against the Government for an actual or threatened 
trespass to which, in the absence of evidence to the contrary, he must be 
taken to have been a consenting party. See Burt v. British Nation Life 
Insurance Association, 4 De G. & J. 158. Moreover, the Government of 
New South vVales is not a corporation; and if tfle name of the nominal 
Defendant is to be treated as a short expression for the names of the Governor 
and the Councillors who advise him, we find Mr. Holman, in his capacity 
of adviser of the Governor, suing himself in his capacity of adviser of the 
Governor. If the injunction granted should be discharged by the Gover11-
ment, Mr. Holman may be found in the position of moving for an attach- 40 

ment against himself. It is not a question of the King in one capacity suing 
the King in another capacity ; it is a question of the Attorney-General suing 
himself. But I am glad that the case is to be decided on its merits; and, 
on the merits, I concur in the view that the appeal should be allowed. 

Gavan Duffy a:r..d Rich, J. J.: 
The Judgment of Gavan Duffy and Rich JJ. was read by Gavan 

Duffy J. The Informant's claim in this case is based on the hypothesis that 
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there has been a dedication or setting a_8art of land by the Sovereign so as RECORD. 

to constitute something in the nature of ·a trust for the benefit of the public No. 15. 

?f New South ~Val~s, and t~at the right so created can be enforced, and any !tasJ:Jg~! 
mterference with its exercise can be prevented, by the Attorney-General of the High 

of New South \,Vales suing on behalf of the public of New South ,vales. ~~~~!Jl 
The Supreme Court of New South ,vales were of opinion that this claim dated I9th 

was well founded. The decree appealed against declares that the land in g:::,/913• 

question is vested in the King dedicated to the public purpose of a residence D~ffy and 

for His :Majesty's representative in New South ,vales, and that the action ~~tf~~~d. 
10 or concurrence of the Imperial Government is necessary to divert it from 

that purpose; it also enjoins the Government of New South \Vales, its 
officers and servants from any interference with that purpose. 

On a consideration of the evidence, we find no ground for saying that 
there is any such right in the public of New South "-ales. It is true that 
the land was reserved, and has long been used, as a residence and domain 
for the Governor of New South ,vales; but the reservation was not intended 
to confer on the public of New South \Vales any rights as against the 
Sovereign. Its intention and its effect were to retain the land for the purpose 
of the King's Government in the Colony. It created no right which could 

20 be enforced in a Court of Law by a;ny individual or set of individuals, or 
by the public of New South vVales; the Sovereign still retained complete 
and u11divided ownership and dominion, and he alone could complain of any 
interference with the land or with the method of dealing with it. The 
reservation gave to the public no more than it would have given had the 
land been reserved and used for a post office, a Court of Justice or a Custom 
house. Such purposes are commonly called public purpm,es, but the public 
has no right with respect to them which can be enforced in a Court of law, 
apart from the prcprietary right which the Sovereign c3n enforce and defend. 

This is enough to dispose of the case, for, if the public has no right which 
30 can be asserted in a Court ot law, it is unnecessary to inquire whether the 

Government of New South Wales has interfered with the rights of the 
Imperial Government. ,vcrc it necessary to decide the question we should 
be disposed to hold with our brother Isaacs, whose judgment we have had 
the advantage of reading, that the Imperial Government is no longer 
concerned with the land, and that the Government of New South ,vales 
is within its legai rights in all that it has done or threatened to do. 

In our opinion the appeal should be allowed. 

Powers J.: 

I cannot add, nor do I think it necessary to add any further reason why 
40 the appeal should be alJowed on the merits. I do not propose to repeat 

any of the reasons already given. I concur in the opinions expressed by 
all my colleagues, that the appeal should be allowed. 

Powers, J. 
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No. 16. 

Order in Council granting Special Leave to Appeal. 

At the Court at ,vindsor Castle. 

The 22nd day of November 1913. 

Present 

The King's Most Excellent Majesty. 

* * * * * * * * 
,V11ereas there was this day read at the Board a Report from the Judicial 

Committee of the Privy Council dated the l 7th day of November 1913 in 
the words following viz. : -

" ,vhereas by virtue of His late Majesty King Edward the Seventh's 
"Order in Council of the 18th day of October 1909 there was referred 
"unto this Committee a humble Petition of Your Majesty's Attorney-

10 

"General of and for the State of New South "\,Vales on the 1·elation of 
"Arthur Alfred Clement Cocks Sir ,villiam McMillan K.C.M.G. and 
" Thomas Henley in the matter of an Appeal from the High Court of 
" Australia between the Petitioner Appellant and James Leslie Williams 
" (Nominal Defendant) Respondent setting forth :-

* * * * * * * * 
" The Lords of the Committee in obedience to His late Majesty's 

" said Order in Council have taken the said humble Petition into con-
" sideration and having heard Counsel in support thereof and in 20 
"opposition thereto their Lordships do this day agree humbly to report 
" to Your Majesty as their opinion that leave ought to be granted to 
" the Petitioner to enter and prosecute his Appeal against the Decree 
"of the High Court of Australia dated the 19th day of June 1913 upon 
" depositing in the Registry of the Privy Council the sum of 300Z. as 
" security for costs. · 

" And their Lordships do further report to Your Majesty that the 
" proper Officer of the said High Court ought to be directed to transmit 
" to the Registrar of the Privy Council without delay an authenticated 
" copy under the seal of the said High Comt of the Record proper to be 30 
" laid before Your Majesty on the hearing of the Appeal upon payment 
" by the Petitioner of the usual fees for the same." 
His Majesty having taken the said Report into consideration was pleased 

by and with the advice of His Privy Council to approve thereof and to order 
as it is hereby ordered that the same be punctually observed obeyed and 
carried into execution. 

"\,Vhercof the Governor-General Lieutenant-Governor or Officer adminis-
tering the Government of the C,"'rnmonwealth of Australia for the time 
being and all other persons whom it may cor.cern are to take notice and govern 
themselves accordingly. 40 

ALMERIC FITZROY. 
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List of Formal Documents omitted from the Transcript R ecord. 

(Not p1·inted.) 

No. 18. 

Certificate of Acting District Registrar verifying Documents and as to 
Notices, &c. 

(Not printed.) 

No. 19. 

Certificate of the Chief Justice. 

(Not printed.) 
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April, 1914 



~n trre Jribll otnnnril. 
No. 47 of 1914. 

On Appeal from the High Court of 
Australia. 

BETWEEN 

HIS MAJESTY'S ATTORNEY, 
GENERAL OF AND FOR THE 
STATE OF NEW SOUTH ,v ALES Appellant, 

AND 

JAMES LESLIE ,vILLIAMS Defendant. 

RECORD OF PROCEEDINGS. 

CRAWFORD, CHESTER & SLADE, 
90, Cannon Street, E.C. 

Appellant's Solicitors. 

LIGHT & FULTON, 
1, Laurence Pountney Hill, 

Cannon Street, E.C., 
Respondent's Solicitors. 


