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LOED MACNAGHTEN‘ I am not putting any construction upon it--.

hbrii//&tm1 ) , . ‘ﬁ” ‘V 5'.

MR NEWCOMBE. My Lords, with regard to the 1nquiry vhich:ybur
Lordship, the Lord Chancellor, made as the Court was adaourn-'
ing yesterday as to Section 60 the direction of’ the Parlia—

ument is that questions of the character defined here may

:be referred by the Governor i Council to the Supreme Court.

'.for hearing and. consideration, and that it shall be the. dutyh
of the Court to hear and consider the reference, and to.
‘answer each question so'referred.l Then later on it. says..
“"The opinion Of:the'Court shall be,ﬁﬁiadvisory don"-=
‘that is that the Court are to adrise.upon these qdestions;:
"but it:never”occurred’to me, and it has‘neVer been‘suggested'”'

V‘jin any of these arguments or.. in this case-—-though the stagef‘

has not been reached--to argue that the Court, regardless"

of all considerations which might appeal to them to the con-- ’

'itrary,ﬁwere bound to answer categorically and in- substance |

fevery one of those questions.,;..;ﬂf“”

~

) :
LORD hACNAGHTEN But the Act says 80, "

! MR rwcomsr ln effect it says the Court shall ddvise upon _'

eV

I LORD MACNAGHTEN'U"Shall answer each question"”\‘ .
'fMR NEWCOMBE- It is a matter of. construction--if your Lordshinp

puts that construction upon it~-- -,'5§‘f‘p B f..fg‘ uitju

i)
L

those are the words. "4 '_;x;g

_"LR NEWCOMBE: Yes, those are the words. ‘ . ‘
'nLORD MACNAGHTEN' How do you propose to qualify them. DO

MR NEWCOMBE'}Simply havrng regard to the enactment that they

'ft‘shall advise——that it shall be amde1sory opinion. They deal f

;fwith each question and advise upon it and is it not com-<
npetent for them to advise that it is not eXpedient for them
to- answer this and that question in substance because it is
,coming up 1n a case .to be argued tomorrow in which 1t w111

be decided 1nter partes. It seems to me wrth submission, S

;my Lord +hat that would be a perfevtlv proper answer for ,
’_a Court to return to any question. That is my submission_
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'. upon it and that is I think appareﬁt although the question
'was not discussed because as 1 sav we have not reached .
g.‘that stagean this reference yet. Vet it is asserted, as
‘ ‘far as the views of the Judges are. stated and the Judges
l.,whose opinions hhve been read;:ggzgﬁgaes entertain ‘the- same .
) view because thev either held that in reserve or. they said
:“that in certain circumstances it would be open to them to
report that it was not desirable to return answers in sub-~
stance at the present time.. My Lords, all that has been
'.decided 80 far is-—and I submit it is the only p01nt before
?your Lordships--the pOint as to the’ power to make the refer-"
‘,ence and as to the Jurisdictoon of the Court to entertai&l
7,No one . doubts, I suppose, that the Imperial Parliament may
: fpass such a Statute as tbis with regard to’ the Court of
,3Appeal or. any Court in this country, and if such a Statute’
jwere passeé?%he court would have the power--whether it would
- enlarge the power of the Court I do not know - because it
Qiseems the Judges have from ancient times been summoned to
advise~-but suppose it confers an additional power the
‘79Court vould still remain,‘and the Court of Appeal would be ,
none the less a Court of Appeal in Emgland because this power
was conferred upon them by the Parliament., The effect of
tlmperial Legislation uould be preciselv the same, I submit
'v7 as to the Court of Appeal as the Canadian legislation lS
"w1th regard to the Supreme Court. In either case the Court
still remains. It may be said that it is not a good Court
:that the Judges are liable to Ye: biassed by reason of _:.'l
lr‘having previously formed op1nio@s° that 1t may be more’i
iidifficultf for a- suitor in an imaginable case to get the
‘*Judgment reversed than it would otherwise be, butthe Court :

remains and its power remains, and therefore there is still

. _a Court of Appeal. The Court of Appeal for Csnada is not

‘abolished or affected by this power which the Parllament
of Canada casts uppn it for the peace, order and good

'f.government of the country in respect of matters unquestion- 4:
B '
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' THE LORD CHAPCQLLOR. But that would be contrary tc/ the Act
: ‘Would 1t not9 ' B

, mB kLWCOMBn That might raise a question.‘

P PR S A .
ably not committed to the. locallegislature’e and the Parlia-

‘as the Imperial Parliament,'and it confers these powers
‘with the express declaratipn that they are not to affect
“the administration of Justics in the Province because it~
"if says the opinion is- to be advisory only.‘ it does not bind
'yIt has been interpreted and reported z%<by the Judges and 2
| gt:has:beea:hsi&.that it does not: bind any of the parties,

" and not even the Court. Therefore it seems to me that my

' :_learned friend's argument really comes to nothing beyond x

‘thlB, that the legislatiomn lS unWise and inexpedient.,

THEILORD CHANCELLOR' With that we have nothing to do.

MR NEWCOMBE. No, my Lord because it ‘has been said’ in the-
Fisheries Case by Lord Herscheél, reported in Appeal Cases
1898 "that the pover might be abused so as to amount. to a

practical confiseation of property does not rarrant the im~--,

"‘f‘ment has,Witnin the ambit of its powers/’authority as plenary}

TpOSition by the Court% , of any limit upon the absolute' ‘.:‘

j!fpower of 1egislation conierred. The supreme legislative

power 1n relation to any subgect matter is always capable o

of" abuse, but it is not to be assumed that it will be im— L

properly used if,it iu, the onlv remedy 1s an appeal to -

"‘those by whom the Legislature is elected"  And’ in another

'vfcase--ths case of the Union Colliery zaB;yﬂzn;Lordwatson .
3said thaththe exercise of the power need not be discreet.
The Court has nothing to do with +hat. ' , .in

THE LORD CHANCELLOR' I do not think you need labour that.

NR NEWCOMBE The constitution of the Court is for *he Parliament

in the broadest terms, and if the Parliament enacted fdr .

1nstance, that the Judges should hold office during plea urefu

" of course it would not ve very satisfactoryg ‘but ‘I take it

it would be wthin the power of the Parliament to ‘do so, and

wto constitute the Suprme*Count in. thaZ/ay.

4,
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THE LORD CHANCELLOR: It would be the reason of it. If it was

not ultra vires it would be because 1t was upsetting the

gonstitubion in one of the Articles.

MR NEWCOMBE: Yes, in one of the Articles. This is certainly

a side question. The Judges of the é:ﬁ:i;;;%ourts shall
hold office during good behaviour is supposed to refer to
the supreme provincial courts in 1§g§Kand not to qualify
the powers the Parliament has under Section 101 to consti-—
tute a‘Supreme Court. It merely illustrates this — that
although your Lordships may think it makes a‘vgry poor
Supreme Court, and that it is é'bad constitution, and very
unsatisfactory, still it is a Court and such a Court as

Parliament has in its Judgment seen fit to set wp. If,

. for instance, it were required here that the Judges of the

Supreme Court should be Members of the King'g Privy Council
for Canada, that would put them, I suppose, in the’same |
position as to the Governor General that your Lordships

are in with regard to the King, and'advice might be sought
independently of the Statute.

LORD SHAW: I cannot help feeling that all these illustrations,

each and all of them, may be accompanied with most delicate
constitutional principles. . I have the feeling that,by way -
of 1llustrafion, points may be raised of great delicacy,

and unless one is forced to consider them one would rather

not.

THE LORD CHANCELLOR: It seems to me that the point against you

comes ultimately to this — whether under this ampenins Iaw{
the British North America Act, in speaking of Judi cature
and Courts and Judges, +% takes with it a constitutional
rule that the Judges shall not be consulted otherwise than
openly. It seems to me that that is what 1t ultigately B

comes to.

‘MR MEWCOMBE: I think that is so, my Lord, hut how can that

I
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. be involved, haviné regard to the history of the Courts
" and the action of the Legislature in this country? May I
refer, before I close, to two other- Statutes?

LORD SHAW: Before dolng that, uﬁon the point you were on,
do I gather you agree that any answers given would be really
of no account judicially? | |

MR NEWCONBE: Yes, ny Lord..'

LORD SHAW: What I am interested to know from yoﬁ, on behalf
of the Attorney General-for the pominion, is if that were
80 why were all these provinces phrough their Attorneys '
General convened to this discussion if 1t was a matter
that was to have no judiecial effect in their provinces at
all? . You see on page 7 each of them by the Deputy Minister
.of Justice was convened, and my difficulty is, if 1t was
to be as it were blank cartridge with regard to all these
provinces, why set everybody in warlike array.

MR NEWCOMBE: Of course the rules require the Attorneys
General to be notified.

LORD SHAW: Do they? That may be the answer.

MR NEWGOHBE: It certainly has always'been the practice; bué
notwithstanding that, it only goes to this, I submit -
that the bringing in Jf the parties and the arguing and
discussing of the question only leads to the better opport—
unity to form an opinion but not to the quality or the
binding effect of the opinion. 2

LORD ATKIi\ISON: "I+ has no ;judic{ial’éfﬁact but has it not a
prejudicial effect? - f~ A

MR NEWCOMBE: That may be. |

LORD ATKINSON: As,provinces/have not they a right to'complain.
of the Court which is their Supreme Court being pdt to a
task which may afféﬁt their interest, altogether foreign

to the ordinary work of a Judge?
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MR NEWCOMBE: They may complain, I submit, as Lord Herschell

1< .
said, to thosgﬁwhcm'the Legislature has elected, but they

~

have no right to-compiainZ%a thé Court because the Court

is there. The same consfﬁgg;;ions might arise in this way —
the Supreme Court is made a Court also for the better
administration of the lawsof Canada independently of matters
of appeal altogether; questions come up, original or other—
wise, independently of appeal,and the Judges come to
opinions. Could the provinees have any constitutional
objection to that? Then on the same lines I was going to |
refer to Chapter 104 of the Revised Statutes of 1906, |
which is the Public and Departmental Enquiries Act. This
Statute authorises the Governor in Couneil, whenever he
deems it expedient, to cause enquiry to be made into any
matter connected with or concerning the good government of
Canadh or the public conduct of public business, to issue

a gommission of enquiry, and the Commissioners have power

to summon witnesses, take evidence and ieport, with their
recommendations. That power is not infrequéntly used by

appointing the Judges of the Supreme Court and Judges of

the Exchequer Court as Commissioners.

THE LORD CHANCELLOR: Here I see they take power t0 examine

MR

witnesses on oath by Statute: you'have to get power in
England to examine witnesses on oath on any Royal commission,.
and they appoint Judges on them.

NEWCOMBE: Yes. Quite recently the Judge of the Exchequer
Court held a very prolonged enquiry into one of the Public
Departments and reported with regard to official misconduct
and various matters. Actions might well arise out of that,
and they would come to the Courts for trial, and it might
have been a very undesirable thing to apppint any Judge as

a Commissioner; but I humbly submit he could not be

/



chalienged as disqualified to hear the case. Suppose the
learned Chief Justice. maintained: the view which he does, -
jhata}ndependently.of Statute the Governor has the right

to sumon his Judgés to give opinions, and any one were
summoned and gave his opinion, and a suitor came before

him the next day with an appeak which involved the vexry
point, is 1t possible he could object to the Chief Justice
sitting on the argument becausé he‘had tendered this advice;
and 1if he could not object, and if he is not disqualified,
Athen the fact that he does 1t under the direction of Par-—
liament does not any the more disquallfy him.

The other Statute is the Judges Act,,1906;
chapter 138, section 28 of the Revised Statutesg of Canada.
It provides for the removal of County Gourt'Jﬁdges, and '
it says in Subgection 4 that the Governor in Council may,
for the purpose of making enquiry into circumstances of mis-
behaviour, inability or incapacity of such Judge, issue a
Commission to one or more of the Judges of the Supreme
Court of Canada or any one or more of the Judges of the
inferior Courts and they may report for the information of
the Crown. Nothing happens — there is no adjudication --
it is merely for information; but the same prejudice might .
result.. '

Now, my Lords, 1 have.nothing further to say
except that there is a long line. of decisions here, advisory
only, still they have been'thought t0 have been pronounced
in the execution of the power under the Statute. .The con-—-
stitution of the country in many respects stands upon this,.
equally with the statutory words which they expound. \%

Hew legislation has been passed: itremendous changes weré' v
made in the local and provincial legislation having regard

to the .decision of youf Lordships in the Fisheries case,

&



and then, gs aﬁother ;11ustration, the Manitoba School -
case, pf}course, was attended with very great changes and
results; and here tﬁe other day your Lordshiﬁs entertained
an appeal upon-a question submitted on the construction of
‘an agreement involving a very large amount . of money. The
whole question waé considered and every question answered,
reversing in all points the Judgment of the Supreme COurti
THE LORD CgANGELLOR: There is a string of cases.

MR NEWCOMBE: Yes, my Lord, and I submit that it would be a
very gserious thing ig’at this stage in the dévelopment of

the country and constitutio§/we should have it declared

that all these proceedings have been taken in error.



MR ATPWATER: My Lords, I do not know that I can add anything
ugefully to what‘my leafned friend Mr Néwcombe haé‘éaid
in connection with this Bubdect and I will not detain
your Lordships longer than may be necessary, #ht Mr
Newcombe has concluded by remarking, the guestion which has
been raised on this appeal for the first timgais one ofl
very great importance, not only to the Doﬁinipn; but to .
the Provinces.‘;If your Lordships, as a body3xgéésage that
powers had not, and never were conferred upon the Provinces
by the British North America Acy t a11 events it is a ocus-
tom which has been in force ever since practically this
Act came into operation; it has been in force for. 35 years
without question or suggestion of question, and as my learn-
ed friend, Mr Newcombe, said, it has been the basis of
your Lordships decisions, and the Supreme Courts' decisions
on these .very references, and it'has been the basis ﬁo a
very larée extent of-our Constitution, and what has grown
out of these decisions. But referring to the question of
the Manitoba School Case, decided by the Supreme Court, to
the effect that the Government of Canada had nothing to do
with questions of education in the Province'of’ﬁanitoba, iﬁ
came to your Lordships, and your Lordships decidedyoontiary
to the decision of.the Supréme Court, that the Dominion
Government had power to iégialate. Acfing upon your
Lordships decision upon that very reference, the Dominion
of Canada took action, and 1egislate&, with the result that
the whole of the political features of the country, and the -
history of the country for the last 15 years has been changed.
In all this line of cases, the assumption has been at all
events, that the Governpi Géneral in Council has the ﬁower
to submit these questions to his Courts--to the only Court%
he could refer them to--that is the Supreme Court of Canada;

|
And a similar power of reference has been exercised, rightly,

/0
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or wrongly, ever since Confederation by the different
Lieutenant Gove;npré of the Provinces. If the power did
not exist in a Governor Géperal in Council to refer to his
MajJesty!s judges for Canada/ the questions for decision,

or for advice, then equally the power did not eiist for any

of the Lieutenant Governors to refer‘it. -Yet they seeeﬁo
. have assumed that they had that power urder the general

powers contained in sub-section 14, section 92, which your

"Lordships have been so frequently referred to--that is that

the Provinces have the right to pass_lawaéﬁ@étxgghgfthe ad-
ministration of justice in the Prblvince, including the
constitution, maintenance, and 6rganisatiop of provincial :
Couxtéil That ig the only leglslation which your Lordships
will find in the British North America Act which could
confer such a power on‘thé Lieutenant Governors of the
P:ovinces; fbt under the words "constitution of the Courts"
I presume, or under the inherent right which the Lieutenant
Governprs have considered they have/'tq refer questions

to the Courts of the Provinces, they have constantly referred

questions to these Courts, and that has been going on for a

great number of years, as far as the Province of Quebeo,

witqhhich I am most familiar, is concerneds In very recent

years the Lieutenant Governor in Council has referred some
of the most important questions as to his authority, and the
authority of the Legislature of the Province, to the Jjudges
to legislate on, as to certain questions whether it was |
intra vires or not to do so, and the Court has assumed, and
the Lieutenanthovernor has acted accordinglye. - Receﬁ%i&

a questién came up which involved the rights of the Legis-
lature of Quebec to pass an Aot authorising an investigation
into certain municipal affairs, and so on, and oné question

which was in issue was the administration of the affairs
of the City of Montreal, and on the decision of the Court of

74



the—firurt=cf Appeal that ihﬁ Legislature had power, they
took it, and an enguiry followed whicﬁ hdd the most fare
_ reaching resulis. _
LORD ATKINSON: I do not think our attention was called to
any Qase? in which this point had been raised and debated.
MR ATVATER: No, my Lord, I agree that the question never may
have been challehged, or the power may have been challenged
of the Government of the Dominion,'or of the Liegislatures
to do so, but I veryArespectfully submit that some cﬁstom
must prevail, particularly as any constitutional matters )
must be_regarded as having the force of law, and if we are
‘not bound by the strict limits of our charter, if I may call
it so, or of our constitution, and of the British North
America Act-- 1if we are fetteréd by that, and if we cannot
find any authority in it on thepart of the Governor, or of
any Lieutenant Governor; to refef*matters to his Courts, A
of oourse'the'quesfion must resolve itself, as my friend ;Fﬁﬁnﬂ
tries to make out, into a pure question of the interpretation
of the Statute. But I think there is a broader principle,
if I may submit it to youi Lordships,»than thate I respeot-
fully submit that the constitution of Canada, im in fact,
and was intended to be similar in principle, to that of
the United Kingdom. R
TLORD ATKINSON: Similar to what it was in tﬁe year 1867, or
| similar to what it was in the time of the Tudors and the.
Stuarts? | | | ,.
MR ATVATER: I should hardly think it was the intention of the
British Parliament in 1867 to subJect us to a‘constitutiop‘
so old as that. Would it have been impossible for a sovei;

eign through the house of Lords, or by his constitutional
advisers, to have referred a question to his judges? If it

were a question of the advisers of His Majesty wishing the

advice of his Judges, would it not be still constitutional®e= -

/5



4,

would it not be under your system, constitutional to do s0?
I am not arguing, nor do I think it neceasary‘for me to ‘
argue, the question of whether that would be advisable, or
whether such a course might not have the effect, as my

friend puts it so strongly, of influencing or prejudicing

the opinions of any Judge, if he subsequently was required
to sit upon the matter in a case inter ngggpﬂ. But, my
Loids, that 1s not the question as it seems to me. The
question ji® whether that would be a constitutional thing

to do or not. Now if it were a constitutional thing for
the sovereign, or his advisers, or the House of Lords advi-
sing the sovereign, to ask for the opinion of His Majesty's
judges,‘couldfhgxnot do so?

THE LORD CHANCEFLIOR: I think the question has to be put a

little differently-= whether it is an unconstitutional thing

_.for Parliament to pase an Act enabling it to be done. OFf

course it may be that it has not been done of late years

in Englard, and it has not, ﬂo doubt-«I mean by the sover-

eign-=but at the same time there is no case that I remember
which has been callcd to our attention, which says that it -
cannot be done. There are previous zases in which it has
been done, and I think 1760 or 1761 was the last occasion.
If that is so, does the mere fact that the Judicature has "
set‘uptlthe British Nerth America Act, carry with it a
negafi;; of the right of Parliament to lmpose duties,

other than judicial duties, on the judges. That seems to me
to be the way in which tﬁé question will have to be answered.
AIWATER; If I may answer that my Lord, it seems to me,
tha@lassuming that we have the principles of the British
constitution, and that there would be an inperent right 0;1

the part of the Governor in Council, which would exist we

will say in His Majesty--and suppose there is that saﬁe right

/3
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conferred on the Governor of Canada and his advisers, then

1t may come to be a questidn of what Judges he might refer

such questions to, and thc~qnestion tHen would be whethex
the Judges, the Statutory Court which was created under the
British North America Act or their functions would be
limited/ so as t0 exclude the possibility of such a
reference being made to them. DNow in that resped% I submit
tthey are not precluded from considering such a question,”
because if your Lordships will refer to the language of
section 101 of the British North America Act, it says that:
"The Parliament of Canadé may notwithstanding anything in -
this Act from time .to time provide for the constitution,
maintenance and organisation of a general Court of Appeal
for Canada, and for the establishment of any additional
Courts for the better administration of the laws of Canada'",
Now I submit that nothing could be more. fundamental on the
law of Canada, and the basic law of its constitution than
the British North America Act itself, and this is the only
Canndiah Court which has jurisdiction to be created by the
British NorthlAmerica Aot.><All the other Courts are pro-
vindial Courts. If the Governor:: in Council was to have
the right.to submit to any Judges any questions of import-
ance, or any constitutional questions on the interpretation
of the Act, e clearly could not submit them to the pro-
vincial Courts; he muét submit them only to his own .Courte-
fhat is to the Canadian Courtj and if your Lordships will
look at the third section of the Supreme Court Act of Cana-
da, it constitutes the Supreme Court not only an A@@aa&-%ﬁﬂﬂ%ﬁéj

Court, but it says, ﬁhat the Court of common law and equity
in and for Canada now exis%ij This Act came into force

in the year 1875, It says that the common law and equity

"Court now existing under the name of the Supreme Coﬁrt of

Canada "is hereby continued under tﬁat,namc'aé a general

-

14
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Court of Appeal for Canada, and as an additional Court for
the better administration of the laws of Canaaa,'and'shall
continue to be a Court of Record.” DNow it is quite frﬁe
that that Court has Jjudicial functions, but my submission
is that that does not exclude the Judges of it from rens
dering advice to the Governor in Council, If there is an
inherenf right'gn the part of the sovereign in Canada, as
represented ﬂ& the Governor General, to consult his Judges,
to refer to his judges, this is the only Court he could

come to. Bo that if my submiseion ie correct, it comes to

thig--that it is immaterial whether section 60 of the

Supreme Court Act were enacted or not--section 60 is merely
an assumption by ?érliament to impose a statutb;y duty.on
the Supreme Court. But even if that section weré not in:
the Supreé::f;t, my submission would be that the Governor .
in Council could refer constitutional gquestions upon which
he wished the advice of the Judges, to thg Jjudges of the
only Court in Canada to which he could refer such queetiong.
He could not manifestly subnit them‘to any provincial Cbuit,
They are all Judges in a sense, and all act as His Majesty!s
Judges, but he could not refer a question of grave consti=-
tutional importance for opinion to the Jjuidges of Saskatcpe-
wan or Quebecs he must refer?if he ig going to have

that right, to the judges of the only Canafiian Court. B

Nor, mw'Lordgfdoea that Court, and the lmpoeition of thesg_

powers on such Court, or the exercise of such rights on

" the part of the Gove;nment, take'away the judicial charactex

of the Court. I think one of your Lordships remarked
that the provinces were entitled to a Court of Appeali.

rattion
That, I submit, goesAfurthey than the Act sgys, All that

o
the Act says in section 101)that the Parliament  of Canada

"may from time to time provide for the constitution, main-

FrConads,”

tenance, and organisation of a general Court of Appealf. -
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It was:optional with Parliament ﬁhether they d;d 80 or

not. For eight years after the British Nortb Ame;ica Act
came into force in 1867, the Parliament of Canada did not .
avail itself of that Act, and there were great doubts, and
great discussion at tﬁe time whether such a Court might

not éerioué&affect the interestis of some. of His Majesty's
subjects. ,

% LOKD ROBSON: I suppose between 1867 and 1875, a Province, if
they had any conflict as to the Jurisdibtion, would have
only this body?

MR ATWATER: Yes.

LORD ROBSON¥ Then the Dominion of Canada placed in front of
this Court the Supreme‘Couxtl which is to deal with all
provincial questions.

MR ATWATER: No, not necessarily, my Lord.

LORD ROBSON: So far as they are in conflict with the dominion--

1.. ‘a8 between the Dominion and the Provinces,the Supreme '

"'Qourt is to decide, so that the éupreme Couft is to be
in a sort of arbitral position, if I may use the word,
between the Dominion and the Provinces. Under these
circumstances, have not the Provimees a right to insist .
that the Court, once established, and placed between them

)

and the King, shall preserve 1its functionq(and exercise

 J them, without any kind € prejudice towards the

Me Provinces?
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GS1 MR ATWATER: I do not know whether I answef your Lordship's
question by making this remark: there is no obliéation on
the part of a suitor in Canada, whether the matter be bet-
ween the Dominion and one of the provinces or betﬁeqn a.
private individual and the Dominion, to go to the Courf:
he can come here. For instance, if a conerete question .

& arogse as to their Juriscuctioh as between the Dominion

and one of the provinces of Canada, the matter would have -

to commence in the Court of one of the provinces, and from
there it would travel to the Court of Appeal of that pro—
vince. Then the losing party could appeal directly to
your Lordships. In very many cases, youi Lordsh1ps will
remember, which have come under your Lordships' considera-
tion there has been no‘refereﬁce or appeal made to the
Supreme Court of Canada at all —- that Court’has been

o 1gnored and the parties have come here directly, so that
there is no right conferred on the provineces to have such
a Court established. That Supreme Court in regard to
Canada cannot in any way be assimilated to the position of
the Supreme Court in the "mited States. There there is
a constitutional right on the part of the different States
to have a Supreme Court, and i1t was one of the essential
features of the Act by which the original States of the
Union came together, when they agreed to part with a certain

@ amount of their leglslative powers each to a ceéntral
authority, that they stipwlated as part of the bond that
an Appellate Court should be established, and that as part
of the constitution was established, and it was in connec—
tion with the character of that Court that I submit Chief
Justice Marshall was induced to give the ruling that he
did -~ that they had nothing but judicial funetions. If -

that argument was applicable to the Supreme Court of Canada
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I:could'quite understand your Lordships' :;;;sition, tﬁat
it would be to a certain extent depriving the provinces of
thé advantage of not having an Appellate Court which was
provided for by the constitution; but it is not provided
for by the éonstitution: all that the constitution saysl
under this head, in giving these powers, is that 1t may
from time to time. It may enlarge from time to time, 1t
may absolutely derogate if it was found to be nécessaxy.in
its working, and, as 1 éaid, at the time the Subreme Court
Act was enacted there were serious doubts and serious ob—
Jections as to whether the effect of having such a Supreme'
Court for all Canada might not operate in injustice to thq
inhabitants and the subjects of the provinece of Quebec.
Therefore one part of the Supreme Court Act provideé that
at least two of the Judges of the Supreme Court{éhall alwafé
be taken from the Bar of the province of Quebec in order
to,see that the rights gf his Majesty's subjects in Quebec,
which to a certain extent were guaranteed them by the Treaty
of %éssion, were protected by a proper representation'from
the Bar of that province 'on ‘the Bench. There is nothing,
therefore, in the British Norﬁh America Act which is‘tnz4‘
any way a sacrament that between the provinces or as a é,'
bond to the provinces they must have an Appellate Supremel
Court. whose functions shall be exclusively confined to
those of judicial functions only. It is created as a Court
’ not qnly of appellate jurisdiction but as a Court for the
better administration of the laws of Canada asﬂwell,and,

I submit, for the very grave and serious questions which |
may come up from time to time for the consideration of his
Excellency in Council. Your Lo:dshiﬁs muét.remember that
nis Excellency, the Governor General of Canada in Counecil,

has all the power qu?éd the provinces that, his Majesty has
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quobd Canada. He has powers of veto with regard to. pro—
vineial legislation under section 90 of the British North
America Act, and your Lordships will f£ind under this head,
applicable to the original four provinces which constituted
the Dominion: “The following provisions of this Act.res—
pecting the Parliament of Canada, namely, the provisions
relating to appropriation and tax bills, the Tecommendation
of money votes, the assent to Bills, the disallowance of
Acts, and the signification of pleasure on Bills reserved,
éhall extend and apply td the Legislatures of the peveral
provinces as 1if those prdvisions were here re-énacted and
made applicable in terms to the respective provinces and
the'Legislatures thereof, with the substitution of the
Lieutenant Goverﬁor of the province for the Govérnor General,
of the Governor General for the’Queen and for a Secretary
of State, of one yéar for two years, and of the province
for Canada'. Your Lordships will also find that under
seetion 57 of the British North America Act a B;;;ireserved;
for the signification of the Queen's pleasure L—a::a::i.m/wuzge—

di.alloved. So that the power of veto of & provincial legis—
lation rests on his Excellency in Council. The powers
of the Crbwn are vested by thetBritish North America Act
qugad the rest of Ganada in the Governor General.

Now, my Lords, I submit there may be _

questions of the very gravest and most serious importance

" upon which the Governor Geneial may wish the advice of hié'
Judges, and those questions he has the right, I respectfully
submit, to refer to the Courts, and, as I sald before, the
only Court to which he can refer them is the Supreme Court
of Canada. He cannot refer them to a provinelal Gourt
obviously. Therefore 1f a question comes Up as to whether
provincial legislation which is being passed is ultra vires

of the provinece or not, or whether as to their own legislatim
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it is intra vires of Parliament to pass a certain measure,

surely 1t is perfecfly'proper and wiseiiﬁ the‘administration
of the laws of Canada, which is the administration of the
British North America Act (and the question as to intra
vires of an Act 1s surely a question of the fundamental
basic constitutional Act of Canada) to test the question.

It is8 a question surely which affects very nearly the
proper administration of the laws of the country, and it

1s those questions which I submit the Governor General

should have a right to put before his responsible Judges.

THE LORD CHANCELLOR: It really comes to_this, that you say,

VR

agsuming %¥m administration alone meant judicial adminis—
tration, that the consulting of the Judges on a matter
of public importance, apart from the legal aspect, may not

be necessarily interApangfes.

ATWATER: I say 1t is not heceésarilv inter parties part—-
icularly on constitutional questions. The argument has
been used‘very ably that it is a disadvantage'to have a
Judge expressing himself upon a question which may here-
after come before him judieially, and that it would create
a prejudice in his mind and would disenable him from gi;ing

~an impartial Judgment later on if an actual conflict arises.

That may be so, but at thne sémé time the Act distinctly
says that their decisions are not to ﬂind them; and their
giving opinions of that nature would be very mich less
prejudicial, I submit, thah if they were restrained alto-
gether from expreésing any opinion., 1In gtﬁér words, it
seems t0 be more éimadvantageous that questions of consti-
tutional importance and so on should be settled 1ﬁ the
abstract and at once by references of this sort than to
wait until the concrete question arises. The mischief, if

mizchief there is to be, that would follow the putting
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into force of an unconstitutional Act by a province and

the allowinv of interests to be formed under 1t, would be

far greater than having a question decided once and for

all by the highest Tribunal in Canada, wﬁo would say whether

it was unconstitutional or not. ’
LORD SHAW: 1 see the force of that, but of course the con-~

stitutional point is a 1little broader than that — 1t is

whether the executive is entitlédjﬁp:have the judiciary

e

as ite standing COun991..‘, :

MR ATWATER: I think, my Lord, ‘one must leave a certain amount
to the discretion of the Governor and his advisers in the

. - way .of puttingf%i questions. I hardly think it could be

assumed that he would put before the court all questions
as your Lordship puts it, and constitute them as standing
Coungpl.

ILORD ROBSON: This, you know; Mr Atwater, is a tremendously
strong case. ' |

MR ATWATER: I admit that, my Loxd.

LORD SHAW: ,I have tried"to count the questions but I am afraid
I have quite lost count of them.

MR ATVATER: I am not attempting to defend them at all, and |
I do not think I should trouble your Lordships by discus-
sing the merifs of these particular questions. -

LORDROBSON: iIf you are right, you know, these quastions;are
not only admissible, but many more would be admissible of

| a worse character without any unreasonableness on the pait

of the Governor General or his advisers,but;w regérdipg
it as a donstitutional right. -

LORD ATKINSON: You must defend the Act, and the Act does not
define constitutional questions,but it say's "any questions
of law or fact" —— and that 18 the Act you have to defend.

MR ATWATER: Yes, my Lord, but I am using the constitutional

question argument in this way — if it i8 thne right of the
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Governor to put’to his Jﬁdges'questions at allynaturally
those which he would put wouid probably be constitutional
guestions, but if you take away all authority from the
Court —

LORD ATKINSON: You do not defend this Act py proving an.
anaiog& to the British constitution, and that he has power
to put some 1mportant questions of law. You,musf defend
the Act by shewing that he has power +0 put any important
question of law'br fact, because’those are the ﬁords of
the Act. | |

MR ATWATER: My submis?ion is -that even under section 60,
by which Parliament(imposes a certain duty on the Supreme -’
court, it ié.part of iﬁs constitution. Your Lordships will.k‘
notice that the wording of section 101, which provides for |
the constitution‘hifé general Court for Canada, is identio%}?;
in language with subsection 14 of section 93, which provides
for the establishment of provincial Courts. Subqectidn’14~£f
says thét the provineces have the right %aAthe a@ministratiﬁn“
of justice in the provinces, "including the constituticn,
maintenance, and organisation of provineial Courts, both
of eivil and of criminal jurisdiction", and then section
101 says that "the Parliament of Canada may,vhotﬁithstand-
ing anything in this Act, from time to time provide for
the constitution, maintenance, an&‘orgénisation of a
general Court‘of Appeal for Canada, and for the establish-'
Aﬁéﬁl:bf any additional Courts for the better administration
Qf the lawé,of Canada". There you have the same Qords,

, and taking it under the word "constitution" the Leglslatubes
‘have assumed to cast this burden upon the provineial Courts.

LORD ATKINSON: I thought this was defended on the ground
that they would have power t0 establish an additional Court

for this thing, and if they had power to establish an .
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additional Court there is norobjection to throwing the duty
they would throw on this additional COﬁrﬁ,if created, on

to the Court of Appeal. Thaf is certainly the érgument ih
the Judgments, because 1t was said there @hey could throw
it on an additional Court, and 1f they could throw it on

an additional Court they could throw it on an existing
Court. _

MR ATWATER: That was the language of the Judgment of the kemd
Chief Justice. He took that ground, if I might refe; your
Lodehip to it — ‘

LORD ATKINSON: It is in my mind, but the thing that is pres—l

" sing upon me is this — you might afgue that the.Governoi
General had power to.consult the Judgés on some points, but

e Aatunde ’
that will not holdﬁ you must say he hQS’power to consult
them on any question which may be an important question of
law or fact.

MR ATWATER: My submission, my Lord, is that even without
section 60 the right would exist to refer questions to the
Court. As to what those questions might be — whether
they were constitutional questions or whether they were
important questions — would be perhaps for the Court to
decide.

LORD ATKINSON: Do you admit that the Court would havevpower
to refuse to answer because they did not admit 1t to be
én important question? _ |

MR ATVATER: It is declafed to be 1mportant';f it is referred,

THE LORD CHANCELLOR: My difficulty is not in seeing that there
is powexr to ask particﬁlér questions or power to make and
authorise them to be askedybut my difficulty is to see
where, consistently with the Statute, you leave to the
Judges the right to say: "We do not decline the duty; we
recognise the duty, but ,we think in this particular‘questipn
on this particular point ofFact or law it would be
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inconsistent with the administration of Justice to answer
it." If you are to clog the powér with a right o% thaﬁ kind
on the part of the Judges one would understand it, but 1

do not see under the Statute that there is any loop-hole
left to the Judges to refuse. 1 do not say that it is so,
but it 18 not very apvarent.

ATWATER: I must admit, my Lord, that the Statuie so far

as 1t goes ——.8ectlon 66 and its subsectioné.—- of the
Supreme Court compels an answer — 1t imposes a duty on the
Judges of answeriﬁg any such questions: but would that‘be
anything more than this; - supposing Parliament assumed that
right, would they be doing anything more than imposing .‘
some thing ubon a Court of their own creation which would

be part of their constitution?

THE LORD CHANCELLOR: What strikes me is that 1t is not so much

MR

in the construction, but it is laid down that this is a
Parliament of plenary powers for‘the peace, order and good
government, and no Court of'Justice.is to assume that théy
are going to act unreasonably or'to say that thelir ﬁower
is limited in law because of anyAapprehension that they
may use it 1mpr0per1y.' We are boﬁnd.to assune as regards
the Parliament of Canada the same thing as we should assume
with regard to the Parliament of Great Britain, that it
is going'to do what is right and is not going to abuse any
power in it. I am not expressing any final obinion'at all
but 1t seems to me that that is the real answer to the
point. ' (
ATWATER: Of course if the Parliament of Canada has the

right to pass legislation imposing thése duties on the . .

ot

court, I submit that they have the right to require an

answer as well. | ' '

THE LORD CHANCELLOR: . The Statute undoubtedlfudoes because

)
it uses the word "shallt.
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MR ATWATER: Undoubtedly, and I think the Statute contemplates
" that the answer shall be not merely an answer saying they
will not[éenaﬁﬁha but an answer on the merits.

LORD ATKINSON: It seems to me the Governor would be the sole

"Judge of the question which should be put,.and if he thinks

*

1t is important he will put it. _

LORD MAGNAQHTEN: And the Court has no powerb\it has to answer
any questions submitted to ﬁhma.éf,

MR ATWATER: There is no doubt the intention of the Act was
to declare that any question that the Governor in council
Achose to submit to the Court was t0 be a question which
they were bound to consider — that, I think, must be
conceded.

LORD ROBSON: Practically any question?

MR ATWATER: Yes.

THE LORD CHANCELLOR: Then comes in the proposition that we
are to assume that what the Governor of.Canada will do is
right, and if the question be such as in the opinion of
thé Court upon a reference ought not to be ahsweredywe

~ are not t0 assume that the Governor of Canada will insist
upon their answering it.

MR ATVATER: Exactly. I1I{ seems to me that this 1anguage of
the sectioré}g by which it declares that any question shall
be an important question of fact, assumes a sort of defin-—
itive statement as to what are questions of law and fact
to try as distinguished from what are questions of law and
fact to leave open to the Court and to leave it open in
each case to state which it is. ‘ | |

LORD ATKI NSON: I cannot get my mind .away from this, that _
the question you have to attack here 18 that the Parliament
of Canada had a right to pass this Act —-.agax$=£=ﬁn=ihs
faat whether in particular the Governor General might or
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’

might not insist upon the Judges ansvzéring nﬁ&i/question
which they might deem it inexpedient to answer. Skt is
not really the question; the question is}had the Parliament
power to pass an Act which enjoins upon them a duty to
answex.

MR ATVATER: ' My submission with regard to that is that if 1t
is part of the constitution of the Court — if it is both
a Court of Appeal and an additional Court for the adminis—
tr;ation of Justice .——-‘

LORD ATKINSON: But does it not come back to the question whether.
this act i3 practically forbidden by section 101?

MR ATWATER: It might.

THE LORD CHANCELLOR: It really ¢omes to that.

MR ATWATER: But, my Lord, it might also come to the question
of whether these questions referred by the Governor might
not be questions. on matters connectéd with the pea'c'e,i_‘order
and good Government of Canada and the propen administi'atién
of the laws of Canada. Taking a question which his '
Excellency in Council considers of sufficient impqrtance
to get t%mw his Judﬁf/%upon, surely ‘that;a;l.g.‘n;—b'e
a mattexr whiek he wmatiy hage administration.

THE LORD CHANCELLOR: Really that is what 1t comes to, and
that is a reason for saying it is not prohibited by section
101. | |

MR ATWATER: Quite so. :

THE LORD CHANCELLOR: But the point is whether it is prohibited

_not by the Act but b}vrwthe effect of vsectiron 101.

LORD ATKINSON: Of course I do not suggest,if the Governor
General had these powers,he would abuse them. B |

MR ATWATER: I should hardly suppose they viou.ldj be abused by
any Governor, \bu”’c}" I submit not oniy does'.:-this c':‘ome within

the powers conferred by section 101,but that 1t is
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practically contemplated by 1t — that Canada may establish

. any courf which in 1ts opinion may be for the betfer ad-

ministration of its 1aw§,and that it may impose such duties

upon it as part of its constitution as it might see fit,

. Just as they gave o the .local legislatures the powers to

regulate the constitution of the local Courts or provineial

/ .

Courts. '

LORD ROBSON:. Let me put the question 'in this way. Does it

not come to this —— whether in enaecting section 101, which

gave the deihion Parliament powexr to create a Court of

" Appeal that might decide questions, the Imperial Parliament

initended to give 1t not only a power to decide questions
of law but to deal with purely provincial questions at

the instance of the Governor Generai, which 1s a more

extensive interference with subsection 14 section 92 ‘than -

is contemplated, I think, by section 101. Parliament might
very well say: "We will let the Dominion of Canada constitute

a Court of Law a Court of Appeal, and to that extent we

- quallify the provineial autonomy*. But has Parliament)in

MR

saying tha?/qualified provincia;'aufonamy'to the further
extent of enabling:the Gove?nof'General tolput questions
directly to the Gourt directly affecting the administration
of the Dominion? | |

ATWATER: I would not say 8o, and besides that, if your
Lordsﬁip4will allow me to remark, not only an Iﬁperial )
Parliament gave the right to Canada to constitute a Court
of Appeal but it may be done away with — it is.a permissive
right. There is no constitutional right on the part of the
province to establish a Court of Appeal, and besides that
the Supreme Court or any Court of ‘Appeal ﬁae appellate
Jurisdiction'Upon gquestions between. parties as well as
provineces. Then this Court is constituted, and Parliament

has given the right not only to create a Court of Appeal but
any additional Courts which may be required, and this Supreme

“Court is constituted not only a Court of Appeal but an .

additional Court, so that it has both functions.

L,ORD ROBSON: Does one function interfere with' the other in

such a way as t0 make an undue call or affect the rights of
the provinces when they ccme to the provineial Courts for
decision? I~ , L



- MR AIWATER: I submit that provincial autonomy would not

‘ be-affected by it, because on these questions which
might come up, asking that the Supfeme Court might give a
@eoision of tﬁ:}:onstitutional question between one of the
provinces and the Dominion on a concrete case which the
Province itself mightzyaise, if anybody considered himgelf
badly treated, or ignored by the Supreme Court entirely
they could come directly to your Lordahiﬁs’ Cdmmittge for a
decisions So that the-§gpremé Court is not a decisive
and conclusive tribunali‘whioh absolutely disposes, as a
finality, of all the rights and questions which may come up
between the frovinces and the Dominion., If Your Lordships
will allow me to refer for ® moment again to/the case
of Valin v Langlois, which has been 86 frequently referred
to here, reported in 5 Appeal cases,~it deals with this
question of an additionél Court, or the functions of the
Subreme Court as an additional Court. ¥Your Lordships

will remember that the Cgief Justice in his judgment on page
18\referrcd to this case'in these terms: "I presume it will -

- not be suggestéd that the Imperiai'Parliament could not
constitutionally xmxfmx confer”up;n the CanadianuLegislature
the power to establish a Court competent to deal with |
such references as we héve now before us; and, if not, how
could more apt words be found to express their intention
to confer that power? Could better words be used to convey
the widesf discretion of‘legiklétion with respect to the
all embracing subjeqﬁ ;the better"administration of the
laws of Canada'", That is what I waéicaliing your Lordships?
attention toi "It cannot now be doubted either in fieﬁ

.- of the decision of the Priv& Council in Valin v Langlois,

' Cﬁ Appeal Cases, page 115) %h;t if the Parliament of Canada

m;ght have created a new Court for the purpose of hearing

such references as are now subﬁifted, 1t could commit the
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exercise of this new jurisdiction to this Courte 'The
distinection between creating a new_Court,land conferring a
new Jurisdiction upon an existing Cogrt, is but a verbal
dnd non-substantial distinection'®. I think your Lordships
put the question as to whether that was’a quotation from
zour Lordsghips' decision in.the case of Valin v Langloise.
Now I referrmd to the judgment in Valin v Langlois, and to
the language of your Lordships at pages 120 and 12i of tpe
Report. On page 120. Lord Selborne in giving judgment,

. sayst "There is therefore nothing here to raise a doubt

about the power of the Dominion Parliament to immo se new

duties upon the existing provincial Courts, or to give them

which
new powers as to matters/ao not come within the classes of

subjJects assigned exclusively to the Legislatures of the

Provinces. But in addition to that, it appears that by the
Act of 1873, which, even by those Judges who are said to

have disputed the competency of the Act of 1874, is admit-
ted to have been compétent to the Dominion Parliament, what
appears to their Lordships to be exactly the same thing

in substance, and so very different even in form, was

done? Then'on page 121 his Lordship says: "Therefore
their Lordships see nothing but a nominal, a verbal, and

an unsubstantial distinction between this latter Act, as to
its principle, ard those provisions of the former Act which
all the Jjudges of all the Courts in Canada, apparéntly with-
out difficulty, held to be lawful and constitutional®

So that, my TLords, I submit the Chief Justice was Tight
when he said that there was an unsubstantial distinetion
between the creation of the new Court, and the imposing
upon the old Court of new powers. If, therefore, instead
of creating a New Courty which I think could be done, and

I think must 'be(oonceded could be done, to determine such

questions, they imposed on the Supreme Court,as they did in

T
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" the language of section 3 of the Supreme Court Act, the du-
ties of a new Court, there is no substantial distinction
to be taken in regard to it. '

Yy TLiords, I do-not think there is anything more I
can usefully submit to your Lordships, except as f?zid beforV'
the importance and far rgaching nature of your Lordships!
decision in this case; As tq the arguments upon this
question which.g;but_to your Lordships, or put to fhe Courtse”
rather, I again submit thét your Lordships have hoth;ng to
do with them. You have nothing to do with the argument that
these questions are creating alarm and apprehension, and
trouble., I submit that tthat is not a consideration which
should enter into your Lordships' judgment in the matter.

I personally am not aware of any such disturbance having
been creatéd, and 1t seems to me that if there isAdoubt as
to some of fhe powers of séme of the Legislatures or of
Parliament -that is suggested by the questions put,
it would be far better to have them decided at once, ﬁhan’
to have them left as an open and constantly recurriné
ratter. That was the course that ﬁés adopted ip the ques-
tions which bave come before your Lordships before. In
_the yanitoba echool case, in the Fisheries Case, and in
"the Licensing cqse,'there weie these questioﬁs wvhich involved
. the most imp;rtant considerations as toAthé'respectgve
authority of the Legislatures. They have beeh decided, and
they form really the basis of a great deal of our constitu;
tion. | 'A |
SIR ROBERT FINGLAY: The last observation which my learned friend

made was that it was d g:pat advantage to have questions

aELe
TN

x—which might arise decided at once, and deoideu with
ﬁexpcditio#. The opiﬁions expreésed are not binding, but
they are such that the.agswers to them are such as to
cause very graﬁé embérixassment, as I submit, to‘the
proper business of théHCou?t; Now Lord Shaw put to my
o 30
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frieﬁd Ur Newcombe the question why it vas that the

“-Attorneys General of all the prov1nceq%ere cited, ard my

friend Mr Newcombe replied that that was because the rules

'require: it. But the ‘question is only moved a etage further

back. Why do the rules require it’ It is because this case
ii% only one illustration of the principle that pervades
all these references--that matters are raised~in which
the central government, the DominionAGovernment and'the

provincial government are really opposing parfies, or-may

’ be‘Opposing parties, and therefore the rules must properly

provide that that should be done which was done in the

_present case. ‘The fact that the rules &0 provide really

adds cogency to the argument that arises on the fact

that the various provinces have been cited, It must have.
been left out of sightlin dea;ing_with this matter that .
this question arises oniy finally when the Governor

General, really the Dominion Government,may be on the

" one side, and the provinces or some of them on the other

side. T submit to your Lordships that the only mode of.
determining questlons of that kind is by a test action in -
which the matter is raised in a concrete form and determined

Judicially. It cannot be decided in any other way. To

.allow the Dominion Government, which may be so to speak,

one party to the dispute, to put a series of questions to

~ the Supreme Court of Appeal of Canada, would reelly have a

tendency to lower the confidence felt in that Court of Appea%,
end in o vast number of cases it might deprive Carmda of
:ecourse to their own Supreme Court of,Appeal. Time after

time appXitations would be made for leave to come direct to

your Lordships' BOard‘oﬁ the ground that the judges of the

'Supreme>Court of Canada_had already expressed their tpin-

ion in answer to such questions, and therefore it would be
| . S

mere useless expense to go to the Supreme Court of Canada,

)
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I submit to your Lordships that that is a very grave
consideration, and that if such a power exists it might be
exercised at the plezsure of the Domihion Government--any

: Questione may be put, and it might, ami probably would result

" in depriving éanada of its own Court of Appeal as an

- avallable tribunal for entertaining appeals from the
piovinpial C?urts.

LORD MACNAGHTEN: If section 60 had been confined to A, B and
C, would you have still séid it would be unconstitutional?

SIR ROEERT FIM.AY: I.should, my Lord, and I should respect- |
fully submit it is unconstitutional for this reason-- that
each of the questions under.A, under B, or under C may .
arise in an actual sult--in 1itigatiqn. They affect
the provinges of the Dominion Govermment, and of the .
provinéial governments and I put it to your Lordships that
no power has been conferred upon the Doﬁinion Government
to.send‘to the Jjudges for their views upon any questions,
including of course 2 questionsthat might arise under
A, Barmd C,

LOED SHAV: I cannot charge my memory, but I :athér think
that in the develppment of the constitution of the Unkted
States, all the dicta of Chief Justice Marshall were pro-
nounced with r?gard to limited cases--I think that is so.

SIR ROBERT FINLAY: Uhdoubtedly the Supreme Court of the
United States has no power whatever td declarg a Statute
unconstitutional unless it arises in the course of litiga-
tion. ‘

LORD SHAw; In reference to what my noble friend has‘put,
question A seems to be at the first blush a very natural
thing to ask-ethat in panada, the central Government, go &o

/

: &5
\“ speak chould ask ﬁheﬂ%(judges what constitution. means,

On the first blush that seems natural but on the other

hand you have across the bosﬁér an example of that having
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h“bgggqualt'wétb in a very ample waye.

SIR ROBERT FIMNLAY: Yes, my Lord, and my submission is th%B,
legislating with a knowledge of what had taken place in
fhe Uni?ed States, it is perfectly impossible to suppose,
that if anything of this kind had been intended by the framers
of the constitution, they would not héve expressed it. It
i8 a power that would certainly have been expréssed if
it had been interded to cohferAit, ard having regard to
fhe practice in the United States,vand in Englanq,on the
principles of which this constitution is stated o be
framed, I submit o your Lordships that it cannot ‘be possibe-
ly implied, and'the only proper inferéncg is that it
was intentionally left out. My friend Mr Newcombe referred
to the Revised Statutes of Canadau(%§£%;104, providing for
the issue of commiésions, but that is a very diffefentl
thing indeed, and I only mention it because I think
my friend said that jJudges of the Supreme Court had been
appointed on such commissions. Yy friend is of course more
likely to,be right than I am, but I have the assistance of
ry friend Mr Nesbitt, who ttells me that a judge of the
Exchequer Court'has be?P épﬁointed.on suchZ&ommission, but
the provinces have nothihg'tomdo with the Exchequer Courti.:

THE: LORD cmcm,r,on; ‘Surely that does not matter.

SIR ROBERT $INLAY£ No, it does note

THE LORD CHANCEITLOR: Judges have been appointed on commissions

here. 4
SIR ROBIRT FINLAY: Yes, my Dord, Lord Justice Vaughen Williams
sat as Chairman of the Commissionx which dealt with the

) £i£f=t“hlirhwrﬂfzof the Welsh Churche. As a matter of fact
I am told that they have abstained from apppinting on such
commissions, judges of the Suéreme Court'.~

lat NEMCOMBE; If anything turns mpon it;ﬂfhose commi ssions

are onjrecord,'and I can gét a certified copye.
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| STR ROBIRT FIMLAY: I am taking the statement from my friend
Mr Newcomhe, and if he has an opportunity of refreshing hie
memory he will do 80, but My friend Mr Ntsbctt is of quite
a dif{eren? opinion, and of course my mind is a blank upon it;{
LORD ATKINSQN& The judges sit there as individuals no doubt,
the same as,Jodges appointed~on Commissions in Englaﬁd.

‘SIR ROBERT FINLAY: Very well, my'Lord I will not say a‘word
. more on the point. Then ny friend Mr Newcombe referred
to the Revised Statutes of Canada 1906, chapter 138, section
- 28, As soon as that section is looked at, it iS'seen that
it'relates to a totally different matter. It relates to
enquiries intpecircumstanoes respeooing the misbehaviour,
inability.or incapacityvof a CountyﬂCourt judge .andl empoveps
‘the issue of a commission géfone or more Judges of the ;
Supreme Court or to any superior Court in any province, eme
powering them to make.such enquiries. T dismiss that secte
,’ _ ion as irreievant. Ephexi my friend referredto another
h | section rhich is much more relevant--section 33, which
providee "that no Judge of the Supreme Court of Canada,
shall either direotly or indirectly act as director or mana- -
ger of any corporation, company or firm, or engage’'in any
occupation or business other than his judicial duties,
but every such Judge shall devote himself exclusively to
such judieial duties". A Judge would be much more harmless-
1y employed as a director of a bank, I submit, than in
ii' answering questions of this sort, which wou1§4certain1y
interfere with the/discharge of his official duties., .

My friends have pressed your Lordships very much,
and from their point of view not improperly, with a ldng
series of cases in which such refereneee have taken
place. Now I submit that that is not emtitled to any weight

SO , ) ‘
in thiszaeﬁina. If it were the case of spelling out an
unwritten constitution, I agree a long series, of mmmEx

instances might be of great service, but here we have to

7e . : | : 3¢
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.deal with a written constitution of very recent date--only
in 1867«wand i submit to your Lordships that it is quite
iﬁpossible to say that a certain number of cases which we
have had-ethere are not more than a dozen at fhe very
outside-w«in which the parties desirous of having particular
questions settled, have submitted to the Jurisdictiomy have
invoked indeed the jurisdiction--T submit it is perfectly
impossible to say that sech a consideratioﬁ can properly
influence .the Court now that the quéstion is raised as to
the co?rect construction of the Wiitten constitution,

LOKD' SHAW: The odd thing remmins, and you will recognise the
force of it, that this Board has not only done it at the
request of the parties, but they have remitted to Canada
what were the proper answers the Canadian judges should
give} now it turns out that the whole of this was an

unconstitutional procedure.

SIR ROBERT FINLAY:' My Lord, is not the answer to that found
in considering how the question presented itself in any
one of these individual cases? A large number of parties
have come over from Canada to argue these questions which
they wanted answered at the time. They have presented
themselvgqht the Bar of your Lordships! Board, gié?i;ne of
%hzgg?;aise the question of Jurisdiction; indeed so far |
from raising it, they are all anxious that your Lordships
should.dealfwith the answexs.

LOFD» SHAW: They have obtained from this Board, and from the

ConoerdiD
Courts of Canada advice on which they both/nan:aé.to act.

SIR ROBERT FINLAY: Yes, ard in fact that is illustrated .'by '
the attitude of British Columbia ip the present litigation.
British Columbié’is ﬁ;party, as Défendant, and their attiﬁude
is shéwn by the létter which I read to your Lordships in |

opening this ease, and it is that such references may be

held with the consent of the provinces but not without their
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consent. That is the éttitudé assumed throughout in
ty:;;zpases where this question was not raised, but I say
thegicannot givé Jurisdiction, and above all, it cénnpt by
any possibility affect thg construction of the statute

now that the question is raised., _

ATWATER: ‘Will you pa:donf me for interrupting. Sir

Robert states that in thb questipns Whidh have come before -

your Lordships, and before the Supreme Court heretofore,

- there has been consent. ' There has perhaps in the case of

the particular province raising the.qﬁestion, takihg,the
Liquor Licensing Act for example, where there were questions

involving the constitutionality of Acts passed by the Pro-

vincial Legiélaturea with regard o licénsing.v The reference

in that case was consented to;by the Province of Ontario,
and the Attorney General of the Dominion, but the decision
of your Lordships in that case, and of the Supreme Court
affected not only the Province of Ontario, but every one of
the nine Provinces of the Dominion of Canada, none of the
other eight being present, or-goﬁsentihg at all. So

that I wantAthisabuse.your Lordships’minds 6f the idea

"that all the provinces were consenting parties to these

references which have come before your Lordships hereto-

fore-«it was only one province in each case.

SIR ROBERT FINLAY: When I said consent, I meant consent by

the parties who were before the Board, and desired to have
the questiong settled. But, my Lords, what my friend has
just said intensifies very much indeed the obJection to )
these references. He.now says tﬁax where one provihoce
appeared, and a quegtion'was raiged which affected not
onl&,that province iﬁ its rglatione*to_thg§Dominion, but alsé

affected all the other provinces, the other provinces were

’,no?.paities,,and not being parties of course they did not

consent; yet their interests would be affected as I

% .



submit by this veryx irregular prooedurq, because although
it has no authority, it is regarded by most people o od
having ﬁore weighﬁ than it has in point of law., Ard why
is it that they have provided that the opinions shall be
delivered as if they were Jjudgments in a 1itigation?

They are to be delivered in public as if the point arose

for judgment in the course of an ordinary litigation,

,‘ | - with the inevitable result which must have been contempiated,

10,

that the mindes of people would be impressed with the fact
that the jusges wereiggying Judgment. |

TOKD SHAW: And the dissenéiﬁg,Judge is to give his reasons for
dissenting -

SIR ROBERT ‘mm,Aﬂ Exactly. It is most carefully and
elaborately provided, so that there shall be all the pdmp

ﬁ{? and ceremony over Judicial deecision, when it is nothdudicial
67/ ' decision at all, but a great many people will be impressed
[ with the idea that it is. |

LORD ATKINSON: There is a list, and they have power to

appoint a particular persﬁn to represent any particular
- interest they may deem ad¥isable.

SIR ROBERT FINLAY: Exactly. geference hés been made by my
friend Mr Newcombe to one case arising in England, which
he says is an instance oandvisory functions being throwﬁ
upon the High Court. That is the case of E#Larte the
County Council of Kbnt,0;=d'the-££u:£y Council of Dover,

& which is reported in DLaw Reports 1891, 1 Queen's Bench, page

725, but I venture to‘think/when that case is looked

into, it will be found that 1% does not bear any such

colour at all. The passages which my friend referred to.
are at pages 728 and 729, Now reading the sectioqﬂ under
which these proceedings take place it will be seen at onoe

how different that case was from the pfésent oasé. The

section was section 29 of the Local; Govermment Act, 1886

.



and as your Lordships are aware that Agt entirely recoﬁsti-
tuted the local govermment throughout England, ahd all.
sorts of questions might arise as to what funotions; what
powers and what liabilities devolved upch the different
authorities created,Aparticulaé%;s fegérds the County
Councils, and Joint Committeea.( Here is the section
which provides for solving such difficulties, It isl
printeq in a note at the bottom of page 726vof the
Report: "XEX If any question qriées, or is about to arise,
a8 to whether any business, power, duty or liability, is
or is not transferred to any'counyy qouncil or joint committe2>
under this.Act, that question, without,prejudice to any other
mode of trying.it, may, on the application of a chairman of
quarter4sessions, or of the county council, qommittee,,
or other local authority conoerned,:bg-submitted.for deéi-
éion,to the High Court of Justice in such summary manner
as subject to any rules of Court may be directed by the
Court; and the Court, after hearing such parties, and
taking such evidence (if any) as it thinks Jjust, shall
. decide the question® That is not\advisory'at all as soon
as one looks at what the question was,
MR NEWCQMBEf The Lord Chance;loi sald it was a consultative
 Jurisdiction. :
STR ROBERT FINDAY: He used the words consultative :Juriadiction,
but I am going to shew in what sense he used them. They
were to decide the question, and the whole point Lord
Halsbury was dealing with was this--was the deoisibnédf -
the High Court final, or did an appeal lie to thé Court -
of Appeal; amd the opinion Lord Halsbury came to was that |

the High Court was selected to decide tke Question

finally; that is to say that it was provided that their

met”
decision should govern the matter-—that it wasKsent to the

High COurt as a branch of the Judicature but they were

&
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gicked out in order to decide this question without appeal.,
The Judgment will‘shew what Lo;d Halsbury intended to

decide. It begins at page 727: "The only thing With which
we have to deal is whéther in the form in whiqh‘the Quest&on
now arises before us there is an appeal to this Court. We VAA
aré of opinion that there is not. An appéhl must fe given,
and is not to be presumed. We do not of course mean that

it must be given in so many words. If the tt;i.ng appealedf
from becomes a Jjudgment, or order, a decree or rule of the

High‘Court, it would of course be appealable urder section

© 19 of the Act of 1873, and perhaps something which may £111 .

the character of a Judgment or orde:,'decfee or rule, althou-
gh not known by those names, may be subject to appeal as
belhg practically within the Wdrds‘by which a right of
appeal is given, although the words themselves be not used,
Now the language of section 29 of the Local Government
Act 1888, which we have to construé, provides that the. |
matter (whiéh we shall describe presently) is to be 'decided!
by the High Court of Justice. If those words are to be taken
by themselves, and without réference to the subject matter :
dealt withm in the section, the& certainly imply no right -
of appéal. In the case of Oversecers of Valsall v Tondon &'
Nor?h Vestern Railway Company, though the Court of Appeal '
was divided on:the-subject of'whethér-an appeal é?isted
in that case or not, no doubt was (nor, indeed, we think

_could be) expressed, that if the proceeding then in question

had been purely of a consultative character, no appeal
would lie; but for reasons partly depending upoh the
forms of the procedure, which involved a rule quashing an

order of Sessions, the House of Lords ultimately held that

“an appeal did lie. Now, in this case (again postponing the

consideration of the thing to be done under the section, and

confining ourselves for the moment to the mere words ). there

°7
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48 no rule;. there is no order; there’is no Judgment;

' there is nd'aécree.. The word used in the section is 'de=

cision's We think the Legislature must be taken to have

been aware 6f-the state pf'the law as pronbunced by. the

House of Lords in 1878" (That is in the Walsall case) "and

' if those who framed the Act of Parliament had intended

&

- intended to be pﬁrély:conéultativp"."”

that an appeal should li#z, they would have either given it

' byvexpreeé»words, or taken care to use language, the

impor tance of which had been poihted,QﬁtflqijeagéYbefore by

. the decisioh of the House of Lords in the case to which we

‘have referred. But the-Legislature has not done 80.

iﬁfhas used a popular, and not a teghnical'br 1ega1‘word;

and we are of opinion that it must be taken to have inten-
‘tionally used a word which would exclude the right of |
appeals And now, dealing with the subject matter‘tq_which o

the question relatés, we cannot doubt.that: the nature of ,:'

T
.
Al

Y v

L

« the matter referred to.is one which itééif"éuggests
that. the application t6 th “;gh Courtvqf'JuBtice is.- o
o T
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language is ‘subnmitted for decision,’ it is 2 gquestion which

/

That, of ‘course, does not ‘mean advisory: it is that this point

~was referred to them for decision and for final decision.. “In
.. the first place, .it is not necsssarily a guestion that bhas arisen,

but one which may be about to arise. It is to be a guéstion of

the transference .of the “‘business, powar”fduty, or liability’

from one set -of authorities to another,.and it appears to have

‘been thought convenient, witbout any existing legislation. jus-
.tifying the interventicn of a Court.of Jjustice, that the High .

Court of Justice might be .consulted. for their opinion as to

which local authority was.the proper authority for undertakiﬁg;

snch ‘business., power, duty, or liability.’ We have hséd the =

>

words, ‘might bs consulted,’ because, although the actual i

might be ‘abont to arise’: and can, therefore, only be decided
in the sense of expressing the opinion of the Court how it
ought to be decided.when it does arise,.:It’is to be ‘without

prejudice to any other mode of trying,it,i and it can only be

LT AN

submitted ‘on the apvlication of a chairman of guarter sessions,
- :

“

or of the county council, commiftee; or othsr local authority. .
concerned.’ So far as we can see, there is no obligation on
the High Court to bhear anyboﬁy who mightibe interested as a

ratter of fact in the decision of the question. And when one

.sees that the only parties to such a consultation are the

anthorities which may be charged with the administration of

the ‘business, power, duty, or kiability,® it is to our}mind§

- clear that the legislature did not contemplate an actuaIVQefér-'

. 4 i,
pination of an existing dispute in which a.private right was

involved, and in which the.owner of that private right would )

have all the ordiﬁafy rights of a citizen to maintain it in

\ N i
1
(S

a Court of  law, but.was_solely.dealing,with'the"question"dﬁ )

which set of avthorities should be charged with such and éﬁbh
) i i
portions of administration. The legislature sufficiently Y

<R LA'* “
N M.
'
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'Aguanded.private.rights by saying . that suéb.an‘applicétion.to
.themHigh»Courtlshouldzbe‘withoﬁt,pnejuéioeAto»anyuotherpmode.of
“trying .it. ~They.gave.discretion.tc.,tbeﬁourt.tmheaf.sdch ;
jparties.asatbe;Coprt;itself_sbould,thinkmjust. and.confining

Nthe"decision.:as;we,tﬁink;they.did;»touthegﬁigh Couryyof:JHStide.

they:appear,to.us~to,have.qanefully.avoiaed_tbe;usemofﬂany

language,. . or.any .forms. ol procedure which‘involve.a.riéht'of

.apreal.” .Fof.these;reasonsmtheyﬂwere~offovinion;that:theré

.Was no-.appeal. .

.My Lords, the :case is.one where as between the.suthorities

~theyAwere~toidecide:.it.Gid.notnaffect.private“rights.,andﬂa

guestion might be raised if it were.capabie of being again

‘raised in any .corpetent .procedure.

¥y Lords, there are other. illustrations of. the Sare thing.
Your .Lerdships.are.aware that.under the Artitration.Act an’

Arbitrator may_stateﬁa,case"ih—thencourse,of,the rroceedings

for the.orinion of the.Court. .Evidence.is.ctjected.to,.and
.the questionimay.be.ofnsuch.maénitude,tbat.ituis‘welluto"bave
. an.authoritative opinion expressed”in,tbe.case..ané.accordiﬁpiy
.there is power given by”theuAtbitratioh.Act*to.state.a.casq"in

‘this interlocutory way for.the .opinion . of.the Court.

_The LORD CHANCELLOR: - That is.s case.of.litigation. between

14

~A. and E.

Sir ROEBERT FINLAY: - Yes.
.The LORD CHANCELLOR: - It has nothing.to.do .with.this.
. 8ir .ROBERT FINLAY: - And;itnhashbeen;held_there.that“no”éppeal

.lies from what :is . cslled.the consultatiwe . judément . or.consultative

.decision.of.the High Court.

4

I submitﬁihatﬂso.far“from'helpingzmy.friend!s argunrent, as

soon .as the .true bearings of.that .case.are aprreciated, .it.tends

.very strondly the other.way.

Now .attention.was called by the Lord:.Chancellor.to the.very

)]

nimportant,duestiqnaof-bow.such;refereﬁces;in_England,would;be
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| ;regarded:‘ace.hhey'or.are;fhey;not;alien,to“the;ErﬁtishWConétitution
;as;it.eiistea,at,tbemdaté;of-thevEritishmNortb;America;Act? .I Bub-
;mitwto_yourmLoraships;tbatntheymdre“aksolutelyvalien. In Eneland
~there never.bas.at any time been anything. like.this. Tbere have
-been:cases.under. the Stuart.Kings.and.under.the.Tudors.where
-the: Juddes.were-consulted an -tehalf.of. the.Crown: in fact,.I
fememhermseeing,inma book.on.the. duties. of .Law:Officers. that .one
-of.the:privileges.of . a.Law Of ficer.was .to.confer with a Jﬁdée,with
reéard to any .case that. was. é:zgzjon and to.see.how.it _should. be
.handled. I certainly.was.never.aware.that . such a privilegde existed.
.and-I.think any- Judge would.probably. treat.any Law.Officer with
scant courtesy who . tried to.exercice. the suppcsa§$r1v1leée.,
 _LORD SHAW:- The- Juddes. in those. days were also. Farliament .wen.
~“Don’t tell.me,” sa1dwa“éreathudée.n?hOWgto;lnterpret,thls
.Statute: I made it.” 'Tbe.three.fﬁnctioné._judiciafy. legislative
.and“executivemuéne_all-mixed.qp.

_Sir. ROBERT. FINLAY:~ Yes. :iibat-I-do say.is tbis,.the idea.of
“suchAleéislatién as this,by.the:ImpehialnPanliament“isian”abSOﬁ :
.lutely irpossible.one. |

) AfTHE LORD CHANCELLOR: - That is onlyAbecause.Farlianentfyouisayf;
would not pass it?

'Sir'ROEEBT-FINLAY:— Yes.,my:Lord.Tbécause“it.woulé,be_uncon-
stitutional. |

-THE*LORD:CHANCELLOR:-:fou‘mean %ﬁvwould,be contrary to what is
.in the Constitution. |

_Sir ROBERT FINLAY:- Yes. .To see how alien putting_any.such -
naﬁties on.Juddes. is according. to”modern'ideas iﬁE%ETE“coﬁntry;~one

has only to endeavour to.realise.what_would.be. salq_if any Cerart-
.ment brought in a Fill to enatle.thenm.to send. a- serzes of‘questlcns
.such.as are now before your.Lordships.in.this.case to the: Judges
to decide.in;reference.to.legislation.nhich;migﬁt;be~contemplateq

or.questions of adminiétration.thatnmiéht.arise_bejweén_that;Depart-

.ment-.and:private individuals. :The thing.would.be.intolerable.
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The .LORD .CHANCELLOR: - No doubt,.but after all, it it._be.the
case to say that the House.of . Commons or_the House. of Lords. would
"not entertain.a.fRill.or.a- proposal of .that . kind,. is.not. really to
.settle the question. —

Sir ROBERT FINLAY: - No,.my. Lord.

.The .LORD CHANCELLOR: - The.guestion .is.as.to.whéther.in the.
Eritisthorth:AmericaAAct_there~is‘nothing.which in‘tenmé‘says
you may.do this,. or there.is nothing which in terns.says.yau

.may.not.do.this. .There:is on.the one . hand the.right:toAmakeuléns
for.the“peace.-ordenﬂAanp.Qood?@overnment;of:Canada:,on,the.other
“hand, there'is the establishﬁent of a.Judicature. It seems to re,
and it bas for sore. tirve, thaf it reallyAturns.upon.that."lookihg
.at.section 101, whether you can say that.the. 1nst1tut10n of .2

.Court. of Justlcekaéu“?@fggfégigz Constitution of Great. Eritain
or.of.Canada.imports the negdation.of the right to :consult the

- Judges.

o ‘Sir ROEERT FINLAY:- I entirely agrbe, and that is the way I
venture to. present it to your.Lordships. All I amr at rresent
sayinp;and I shall te.very brief indeed upon this head is.that
this Constitution states.that.it.is:to bte. according to the

.principles of the Eritish Constitution, and it is-so alien
.to the principles of the British.Constitution as.it is now

“undefstood|that there.should ke any such.use.made.of . the Judges
that)if.it had been intended to confer such a power,you.most
certainly would have had. it in/expresé terms. I submit.to |

ilﬂ. | ) .your.Lordshgﬁs.that althouéhutheulmaerial‘Pafliament,ma§.do

.anything. 1t 11kes the ‘introduction.of.a.:Fill cf ‘this. kind would

-te reéarded by . all part:es of.a2ll shades of. oplnlon as an
.outrage.

Now ynur;Lordship“yestefday.geterned tc Mr. Justice Story’s
book in which there is & .passade which,;hrows‘some light. upon

the princirles which should-govern such gquestions. . I found the

.reference to the 5th volume.of the:Life.of.ifashington. by -Chief .

.44
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”Justicenuarshall;ibimSelfbeief_Justice.ofuthe.Uniteﬂ~States. . The
referentes.given.in Stary are wrang, at all events.thay.are wrong

.according . to. the eflition.that I got from.the ¥iddle. Temple.library.

.THE 'LORD -CHANCELLOR:~ If you will give us the date of the _

~editiion, ‘perhays it .xay help.us.

~Sir. ROBERT FINLAY:~--It-is the edition of -4807. I should think

it rust be the first edition. The two pades are 366.and 365. The
‘qguestion that had arisen there .was-as to the rights:of the United

States under their. treaties_with.France. It .was .in 1763 at.the

tine of the'}irsthepublic,.andAa-Bnitish.nercbantman had.been

- .captured and.had.been taken into a.port:.in the .United.States,.and

-there .converted intc a.privateer, and wes about to.sail, .and. the

guestion was .whether that shpuld.be-pérmitted.
 THE LORD ‘CHANCELLOR: - Captured by whon? |
_Sir RORERT FINLAY:~- By the Prench. g
THE LORD CHANCELLOR: - Taken into an American port?
Sir RORERT PINLAY:~ Yes, my Lord. A series.of questions was

put to the Secretary cf State..and.gt.page,356"tbere;oocurs"this

spsssade: -“In answer to.this.letter. the: Secretary.stated.tbe

.assurances which had on.that;day.beeh.given”to.bim,by.Mohs.;Genet?
i~ : ' ,

.(that is.the. representative &£ the United States). “that.ibe .vessel

.would not. sail. before.the Fresident’s. decision respecting her

should be made., In consequence of .this inforration imrediate

_coercive. measures wers SUSpendea.an.the~Councik."thevnekt.day

it was deterrined to requestqthguanswers”of‘the;Judées.of.the o

Supreme. Court. of the United States to a series of guestions

comprehending all the subjects of difference.which existed

_between the"Executive.andAtbe,Minister;of:f#anoeﬁrelative to

“the exrosition.of the Treaties. botween the two -Countries and'{n,tbé |
‘mean time to retain in.port.such.privateers as.bad been bqpipped
~by.any .of the belligerant. powers.within. the Unitqd;étates. - This
_determination was immediately -comrunicated.to VMons.:.Geneb; buti

.in conterpt of .it, . the !IdttleuDemocrat’.proceeded“on.her:cnuizée”
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.The: “Little. Democrat” was.the name .which.was élven to. this.converted
vessel. .Then.at.rage.365 oocurs: this ragsage: “About. this.time,
;it.is. probtable, .that.the.difficolties.felt .by.the- Juddes of.the
.Supnene:CountQin.ekpressinéutheirjsentimehts.onuthe:poipts:referred
‘to them, were.comrunicated.to the Executive. .Considiering.themselves
.merely,as;constimuting;anleéal.tribunilufor;the.decision;‘6£;con-
.troversies.brought before.ther in. legal form. those, gentlemen
‘deewed it.improper to.enter.the.field.of politics,. by declaring
,theirmopinions‘on:questions.nothérowiné.cnt.of"theucase.beforeﬂﬁhem.
,This communication.beingtactually,recei§ed..bnrthe;épergencyLbaing
.too;pressiné,touadmit.of,furthér,éelay,the;ponsideratioqqof a
corrlete system of rules.to-be.observed.ty the.belligecé;ts.in.the
ports,of,thewUnited.statesrwas_takan.up“pénding the.delikerations
;on.tbe:official conduct .of Vons. Cenet.”  Then the other.refe§§§§e
~.in.Story -in. the note is.to Hayburn s case, reported 1n»2;Dallaéju
.Reports. of the Qupreme Court.at pages 408~ 10 -and .it. 1s,notzguch
.the.case.I think that is refarred to.as. the notes. .Therse. is an
.elaborate. note whléh runs ‘over.two. paée .I:do.not:bropose to
.read it all.to.your‘Lordshlpg.nbut.lt.relates.to.the;réésonsigiven
by the Judées of the’Circuit'Courts fof declining as. someJCf theb |
.did absolutely to. carry out an,‘ct which .threw upon the Juddes
~ | .as.to settllné clalms by. widows.and orphan< who . were barred- by
.some 1imitat10ns,that were established under . .previous legislation.
I will only read_g vé;y few seniences-juétﬂto.showathe.notevnhich
was. struck, ;Thesfirst;is froﬁ?%ﬁe.nesolutions.passed“by“the.
Circuit .Court. for New.Yerk. Dlstrlct .“That .by: the:Constitution
.of the:United States .the dovernment thereofpis;divided.into,?hreg
AAdistinctfand,independent.branches;.and thatuit”is‘thewdutyfof<eadh
° to abstain from and. to.orpose.encroachuents on ei@her. That neither .
the legislative nor.the executive:brsnchGS'can-constitutionally
;aséign'pc tﬁé~judicia173ny;dutieS'bpt;éuchﬂas~are rroperly- judicial
;ana:to~be.performed:in.aujudicialgmannéraﬁ :Then.theywéd;on to.give

~reasons- for.thinking. that.these .duties.were not-judicial. - “As
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“therefore the business assidned to,this:Court;by:thetAct:is:not
judicial ﬁor.directed to be'performea:judicially,.the;Aot.caﬁnonly
_be conSiderea'as-gproint{ng:Commissiéngrs;for;thenpuhposeS“mentioqed"
in . it, by official, .. inétedﬂ!of#pe:sonalldeScriptions;”\ Anh ihg
:Jndées;of.this;Cour%?%gat they;feltwat;lihprty to act.on.that. view
-of the Act as apgointing them. Commissionerp although.it . was.by
“theit.official-dascription:as;Judées:of_thexciébuit;Court. .The
‘Circuit . Court for.the.District.of Pennsylvania.expressed themselves
.on the general :rrinciple in this.way, .after referring to the}Con—
stitution: “It is a principle.imrortant. to.freedom that in
.governmenﬁ the judicial should ‘te distinet fror and independent
~of the legisletive departrent. .To thié)imﬁbrtanthrinciplé.the
_peoplelof.the:United'Stntes:in“forming their;Constitutién;héve
~manifested.the_highest. redard. aTheyahave;:15ded~their;judinié1
“power.not;in:ConEress but:in;?COuntsv’ ~The§.have ordained. that
_tﬁewijudges.of.those'Courts shallLbold:thair;offices-daringquod
‘bebaviour? and that-’dnringntheirscontinuance,inﬂpfficé.thenﬁﬁ
.salaries shall not be diminished:!” 1 an not.geading.the.wholé

of .this, --“Upon.due consideration.we have been unanimously.of.opinion

ZLLL . .that under this(Zacy the Circuit. Court beld for the Pennsylvania

.District could not proceed,first.because.the.bdsiness directed.by
.this.Act . is.not.of a . judicial nature” and.so.on. |
”THE:LORDACHANCEﬂLOR:-'As;Ifunders;andnit.Ltheﬁpfactice in the
United States is.not.tc make.these references. '
- .Sir ROEERT FINLAY: - Yes.
':THE LORD "CHANCELLOR: - Easediupon,tbe:theory:ﬁhat;the:judicature
.should“bs.independent“othhe“g;ecutive,.énd onlyﬁﬁudicialspouex.
‘sir ROBERT FINLAY:- Exactly, my Lord. .Then there is. the
opinion given. by. the Suf;emafCourt:of“North;Carolina. I am reading

.from.the éeprint of the Reports of the:.Suprewe. Court.from.what.is

-called thezlawyer's Editiqn!ppblishedwatuNewdYorkﬂinaIQOI,ﬂedited

© . by Dr Williars. 4Thé.notes;I.pfaSumefaréfin‘@heforipigal-report

-in Dallas:. anyhow of -course.whatever. suthority they heve.proceeds
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fronm tbggglbeing‘the.opinions-of these . judges.

Then.your;Lordships‘ha#e.EEeh:tclé;that;in,somezof“the

separate.States of.the‘United‘StatesithewConstitution;provides

for such:-references.to the Judges.esking answers to guestdons.

. The :LORD .CHANCELLOR: - Are.not we getting rather far? ' Thig.
is the Constitutien of the States of the Union.

- 8ir ROBERT FINLAY:~- I &id not prorose to go into it...I was

.only going¢ to .cite the opinion delivered.by;ur.Justice;Story;oq

‘a.prdposal-made.to strike out this .clause of.the Constitution.of

one of the States. and the reasons he.dave. for it.
.The LORD."CHANCELLOR:~ To strike.i$ out .in Court?
Sir: RORERT FINLAY:~ No, at a Convention. Your lordship-is

aware that as a -preliminary step.towards‘changine the Constitution

.of the individual States a Convention is held, and Mr.Justiﬁe.Story :

.at.this ‘Convention dave the reascns for thinking that.such.a

power ought not to exist, but-I will_notcread.it::it states -in

udifferent.lanéuaégn%/very;empﬁatically.what.is;implieé‘in.the
.extract from the Life of ¥ashington that .I have read and whaﬁ-has
-been stated in these passages-cited in the note. The quotations
.I have given -from the. report of the Massachussets -Convention.of

-1820 are set out in the '11ith Volume :0f the new .series.of. ihe

American Law Review for :1860 at pages 381-2.
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Then my Lords of coﬁrse I mentioned that this question had
been mooted in connection with the Australian Constitution, which
does not contain any such power, any more than'the South African
does, and I am not going to read to your Lordshipswhat has been '
sald there. It is a very fbrcible-dig;saé$ion as to the evile :
which attend the 1nsert19n of such a power}which it is pointed
out does not exist under the conatituﬁibn of Australia.

1Now,my Lords, my friend Mr Newcombe made reference to two
cases in the 9th and 123th Appeal Cases, Hodge v. Tha Queen and
the Bank of Toronto v. Lambe, and,as‘I'underetood my frien&,the
use he desired to make of these cases was to show ihat the power
to send sﬁch questions to the Supreme Court must be in some
legislative ﬁody in Canada. The short answer to that is that
it 18 not in either, 1f 1t is.inconsistent with any part of the
Constitution. Sir barne@ Peacook delivered the Judgment and all
that there is in Hodge v. The Queen (the passage which g?ltriend
cited is at page 133 in the 9th Appeal Gases) is a very emphatie
statement that the Parliament,of Canada and the Provincial
Assemblies are not acting as the delegates of the Imperial Parlia-
ment. They are acting as 1egielat1ve'aeqembliea supreme wi%hin’tnef
linits preserited by the Constitution. That throws no-light upon
the question which is what the linits ef_the Constitution are.
The Bank of Toronto v,.ﬂEmbe was cited for the sake of one
gentence on paée 588: “And they adhere to the view which hae
always been taken by this Committee, that the Federation Act

~ exhausts the whole range of 1egielatiYe power, and that whatever

is not thereby given to the provincial legislatiiwmes rests with
the parliament”. That of course,is so,but 1t is.all that is
given; 1t 1s all within the limite of the constitutio@uet be
within one or the other of these two authorities.

Now a great deal has been said on the question whether the

Judges could refuse to answer any.questions which they thought
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mischievous; and my friehd Mr Neﬁcdmbe for the . purpose of renderin|
this Act more tolerable in its operation has, if I rightly under-
stand nim, said that he holds the view that the Judges might
refuse to answer any questions #hich_they thought were dangerous
in their tendency or inconsistent with their judicial duties -~ I
80 understood my friend - inexpedient to answer. My friend puts
that argumeht forward.
¥Mr NEWOOMBE: Stating therreasons,which in themselves would

congtitute an answer to,the.question within the meaning of’
the Aot. _

| Sir Robert FINLA?: I do not'think a statement that you
decline giving any answer as.it is inexpedient would constitute
an answer within the meaning of an Act of Parliament or within
the neaning of the word'aa'used anywhere. It 18 a reason for not
answering; it is not an answer. The terms of the Act are
wholly inconsistent with my friend's view. ThévAct says: #and

any question touching any of .the matters aforesaid, 8o referred

by the Governor in Couneil, shall be conclusively -deemed to be an

important question”. It is not open for them to say it is not
important. «¥hen any such reference is made »o the courtlit
shali be the duty of the Court to hear énd consider it, and to
answer each question so feferred; and the Court shall cerﬁify to
fhe Governor in Council, for his information, its opinion ﬁpon
each such question, with the reasons for each such ansﬁer; and
such opinion# shall be pronounced in like manner as in the case
of a judgment upon an appeal to the Court”, and any dissentient
Judge is to give his reasons. I submit to your Lordships that
the Act is perfectly clear and that any attewpt to lighten, to
float, this Act, to get this Act over the bar by saying that it is
subjJect to the right of the. Judges to refuse to answer is totally
unsustainable. Thé words will not bear it. The words are
1mperat1ve,'and to take my friend's view would amount to inserting

a vital alteration in the terms of the section.
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Then my friénd sald: Oh, but the Dominion Government may
waive their righﬁa}.théy will act-reasonably; they will waive
their rightsa. How can a possibie waive? by the Dominiop Govern- .
ment of their rights-under this.gection affect the question of |

| whether the section itself is constitutional or not? |

Then I desire to add a very.few words upon- the point to
which, as the.Lord Chdncellor has indicated, the whole thing
comes back, the efféét~of section 101, Section 101 deals_ first
with the‘Supreme Court as a Court of Appeal. I am not certain
whether it has even. been suggestpd that in answering such ques-
tions this Court would.be acting as a Gourt of Appeal; I do not .
think 1‘ has. I say that 1t certainly?f;‘;ot A Court of Appeal
means enter;£§7hpneale from Judigments given by 1nferior courta
and I say not merelv that 1t .1s not acting as a Gourt of Appeal
but that it is inconsistent with the functions of a Court of .
Avpeal to be askéd‘to‘commit 1tgelf beforehand upon such &ueetidns;

Then, my Lords it was attempted to sustain thase references
by saying that it might’fali under the second branch of the sec-—
tion, which gives Dower to‘creafe additiqnél Courts for the
administratioh of the law of Canada. Theréfbre,in the. first
place it must be a Gourt, to fall within that. Secondly it must
be for the administrgtion of the law, and thirdly it must be
for the administration of the law of Canada — not one of the three.
It really reminds ma of what was once said of the “Holy Roman
Empire”, that it ﬁas neither holy, nor Roman, nob an Empire.

This is not a Court, it is not for the administration of any law,
-and it is not for the administration of the law of Canada.
4 My friend referred to a passage in the Judgment of Lord
Justice Fry in the/aw Reports 1892, 1 Q. B. at page 446..
The LORD CHANCELLOR: Surely it meaﬁa a Court of Justice.

There are all sorts of Courts.

Sir Robert FINLAY: Yes, but occurring in this passage it

X ol
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means what is defined in:Coke upon Littleton at page 58 “a place
where Jjustice isxjudicially,minist¢red”. Thét definition is.
perfectly right’énd it 18 not .vitiated by the absurd definition
which Lord Goke goes on to give. He says.gggig.comes'from_gggg,

_g;ia in curiie publicis curas gerebfant In substance it is .

all right although the etymology is defective.

/

Then the expression High Court of Parliament waS'used. That

~ is an expression which has-come down from the days when the Kiné_

administered justice in the aula Regia, which is.all that there
wasg of Parliament.then. ~ At present there are no judicial func-
tions except in the House of Lords, and the House of Lords is

one of the Courts and appears in any‘liét of Courts in any 1ega1:
treatise. The House of Commons is not a Court of Law. Lord
Coke. said that'if.anyone said that the House of commone was not a

Court of record he would that his tongue clave to'the roof of his

~mouth. Whet#er it has the.powers of'a court of record — of course

1t has the power of committing for contempt and so on - it is

not a Court 1A§he,ordihary sense. In the second place: “for the
administration of the law”. That,again, I think I have sufficiently
argue@ to answer such questiona.‘ Thirdly, it must be the law of
Canada. On that point,I submit that méans the administration
of the federal law, the Federal Statutes and hot of the Provincial
law. May I say in this comnection the case of Vgﬁlin v.
Langlois’ to which reference was made was the case of the cfaatipn
of an additional court. It was a Court to try election petitions
and it really.hae no analogy at all and no bearing on this point,
.Then something was said I think by Mr Atwateg,as\to the
Provinces of Oanada having passed Acts for such references for
their Provincial Courts. of course,there,may be different
considerations arising there/and I do not desire tq rlunge into
an argument upon that aquestion. I am not prepared to admit

that the Provinces have the right to do it, because I say it is’

He
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inconsistent with the idea of a court, ‘but you have not got in
that cgse section 101, the pivot on which the whole of this
controversy turns. -

May I in conelusion 'merely; say that this ease is one 'of-?”‘ :
great 1nportance having regard to the e;reat interests 1nvolved..
I submit it is also of vast importance as affecting the standing
in pwlic estimation of the Judges of the Supreme Court of |
‘Canada. ,

The LORD- GHANGELi,OR: Ve shall take time to consider.

A
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