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Sir Robert FINLAY: My Lords, this is an appeal brought 

by the Attornies-General of the.Provinces of Ontario, Quebec, 

Nova Scotia, New Brunswick, Manitoba, Prince Edward Island and 

Alberta, against the decision of the Supreme Court by a majority 

to hear and decide on a reference of certain questions to them 

under the Judicature Act of the Dominion. 

The Province of British Columbia, your Lordships will see, 

i s not an Appellant, but is entered as a Respondent. I believe 

no-one appears for the Province of British Columbia on the 

present occasion. 

Mr NEWCOMBE: No. 

Sir Robert FINLAY: A letter has been written by the agents 

for the Province of British Columbia saying that their attitude 

i s that they object to any such reference without consent of the 

Provinces interested. Our contention goes further than that. 

We not only share that view with British Columbia, but we say 

that the reference is in i tself unconstitutional. 

The motion, my Lord^ frhich was decided by the Supreme Court 

and to which this appeal relates will be found at page 7 of the 

Record. This i s the Motice of Motion: " In the matter of oertain 

references by His Excellency the Governor-General-in-Council to 

the Supreme Court of Canada pursuant to Section 60 of the Supreme 



"Court Act of certain questions for hearing and consideration, 

( 1 ) As to the respective legislative powers under the British 

North America Act of the Dominion of Canada and the Provinces of 

Canada in relation to the incorporation of Companies and as to 

the other particulars therein stated. ( 2 ) As to the powers of 

the Legislature of British Columbia to authorise the Government 

of that Province to grant exclusive rights to fish as therein 

mentioned. (3) Relating to The Insurance Act, 1910. Take 

notice that on the opening of the Court on Tuesday, the 4th day 

of October, 1910, a motion will be made on behalf of the Provinces 

of Ontario, Nova Scotia, New Brunswick, Manitoba, Prince Edward 

Island, and Alberta by way of protest against the Court or the 

individual members thereof entertaining or considering the / 

questions referred to it by the Executive Council and that the 

inscription thereof be stricken from the l i st , and that the same 

be reported back to the Executive Council as not being matters 

which can properly be considered by the Court as a Court or by 

the individual members thereof under the constitution of the 

Court as such nor by the members thereof in tlie proper execution 

of their judicial duties" . Your Lordships are aware that there 

have been a certain number of references of this nature, questions 

put not arising in any judicial proceeding, to the Supreme Court, 

and in some cases there have been protests by the members of the 

Court and in some cases the matter has come up before your Lord-

ships' Board on appeal. In some of these cases your Lordships' 

Board has expressed the opinion that the questions were of a 

nature which ought not to be answered, but the present reference 

is of such a nature that there has been a shrt of constitutional 

revolt by the Provinces, and I shall ask your Lordships to say 

that the attitude of the Provinces i s thoroughly justi f ied . 

Would your Lordships be good enough to look at page 3 of the 

Record, and there your Lordships will find what the questions 



sent to the Supreme Court are: " In the Supreme Court of Canada. 

P . C. 877 . A Report of the Committee of the Privy Council, 

approved by His Excellency the Governor-General on the 9th May, 

1910. The Committee of the Privy council have had under con-

sideration a report, dated 3nd May, 1910, from the Minister of 

Justice, stating that important questions of law have arisen 

as to the respective legislative powers under the British North 

America Acts of the Dominion of Canada and the Provinces of 

Canada in relation to the incorporation of Companies and as to 

the other particulars hereinafter stated, and it is expedient that 

these questions should be judicially determined. The Minister 

accordingly recommends that under the authority of Section 60 

of the Supreme Court Act, Revised statutes of Canada, 1906, Chap-

ter 139, the following questions be referred by Your Excellency 

in Council to the supreme Court of Canada for hearing and con-

sideration, namely: 1 . What limitation exists under 'The British 

North America Act, 1867 ' , upon the power of the provincial legis-

latures to incorporate companies? What is the meaning of the 

expression 'with provincial objects' in Section 92, article 11 

of the said Act? Is the limitation thereby defined territorial , r 

or doe3 it have regard to the character of the powers which may be 

conferred upon companies locally incorporated, or what otherwise 

is the intention and effect of the said limitation? 2 . Has a 

company incorporated by a provincial legislature under the powers 

conferred in that behalf by Section 92, article 11 of 'The Brit-

ish North America Act, lgS7 ' , power or capacity to do business 

outside of the limits of the incorporating province? I f so, to 

what extent and for what purpose? Has a company Incorporated 

by a provincial legislature for the purpose, for example, of 

buying and selling or grinding grain, the power or capacity, by 

virtue of such provincial incorporation, to buy or Bell or grind 

grain outside of the incorporating province? 3 . Has a corporation 



"constituted by a provincial legislature with power to carry on a 

fire insurance "business, there "being no stated limitation as to 

the locality within which the "business may "be carried on, power 

or capacity to make and execute contracts ( A ) within the incor-

porating province jump insuring property outside of the province; 

(B ) outside of the,incorporating province insuring property within 

the province; ( 0 ) outside of the incorporating province Insuring 

property outside of the province? Has such a corporation power 

or capacity to insure property situate in a foreign country, 

or to make an insurance contract within a foreign country? Do 

the answers to the foregoing inquiries, or any and which of them, 

depend upon whether or not the owner o f the property or risk 

insured is a citizen or resident of the incorporating province? 

4 . I f in any or all of the above-mentioned cases, (A ) , ( B ) and 

"(G), the answer be negative, would the corporation have throughout 

Canada the power or capacity mentioned in any and which of the 

said cases, on availing i tse l f of the Insurance Act, Revised 

Statutes of Canada, 1906, Chapter 34, as provided by Section 4 , 

Subsection 3? Is the said enactment, Revised statutes of Canada, 

1906, Chapter 34, Section 4 , Subsection 3 , intra vires o f the 

Parliament of Canada?" Your Lordships will find in a second 

order of the Privy Council that that fourth question is modified 

so as to have relation to a Statute of 1910 . 

Mr NEWCOMBE: Which was passed in substitution of this one* 

Sir Robert FINLAY: Yes. 

The LORD CHANCELLOR: Substantially the aame> 

Sir Robert FINLAY: Substantially the same. " 5 . Can the 

powers of a company Incorporated by a provincial legislature be 

enlarged, and to what extent, either as to locality or.objects by -

(A ) The Dominion Parliament? (B ) The legislature of another 

province? 6 . Has the legislature of a province power to prohibit 

companies incorporated by the Parliament of Canada from carrying 



"on business within the province unless or until the companies 

obtain a licence so to do from the government of the province, 

or other local authority constituted by the legislature, i f 

fees are required to be paid upon the issue of such licences? 

For examples of such provincial legislation see Ontario, 63 V. 

Cap. 24 ; New.Brunswick, Cons. S ts . , 1903, Cap. 18; British 

Columbia, 5 E . V I I . , Cap* I I . 7 . Is it competent to a provincial 

legislature to restrict a company incorporated by the Parliament 

of Canada, for the purpose of trading throughout the whole 

Dominion in the exercise of the special trading powers so con-

ferred or to limit the exercise of such powers within the province! 

Is such a Dominion trading company subject to or governed by the 

legislation of a province in which it carries out or proposes to 

carry out its trading powers limiting the nature or kinds of 

business which corporations not incorporated by the legislature 

of the province may carry on, or the powers which they may 

exercise within the province, or imposing conditions which are 

to be observed or complied with by such corporations before they 

can engage in business within the province? Can such a company 

so incorporated by the Parliament of Canada be otherwise res-

tricted in the exercise of its corporate powers or capacity, and 

how, and in what respect by provincial legislation?" Then the 

next order of the Privy Council makes the substitution to which I 

have referred of the Act of 1910 for. the Act of 1906 under the 

fourth question in the first Order. Then there is a further 

Order of the Privy Council making a verbal alteration. 

Mr NEWCOMBE: Merely to correct a clerical error. 

Sir Robert FINLAY: Yes. Section 3 i s erroneously described 

as Section 23. It i s merely a clerical error. My submission 

to your Lordships will be that answering such questions as these 

is really inconsistent with the functions of a Court of Justice. 



These Questions raise points of very great di f f iculty 

which materially affect business men throughout al l the Pro-

vinces and throughout the whole Eominion., and.points which 

certainly must coire before f irst the Provincial Courts and 

in a l l .probabi l ity aftetVards this same Supreme Court in the 

course of ordinary, l i t igation when they are. properly 

raised . 

I submit to your Lordships that , in the f irst place, the 

questions with.which we have to deal here are not the sorts of 

questions that ought to be sent to any.Court. They are abso-

lutely different from any questions that have ever been sent 

to your Lordships' Foard under the 3rd and 4th William IV. 

They require the Supreme Court to write a sort of treatise 

upon a number of questions, . hypothetical questions, with 

regard to incorporation of Companies, insurance bus iness , . the 

business of various Companies, and a number of otber points * 

which may be interesting, but certainly are wholly unsuited for 

discussion in this shape before a :Court, but I £c a great deal 

further than that, and I shall respectfully.submit to your 

Lordships that the whole of these refer ences of abstract 

questions to the Supreme Court is unconstitutional and that 

section 60 of the Supreme Couht Act of Canada which purports 

to authorise such references is ultra vires. 

LORD MACNAGHTE'N:- This Foard has often declined to answer 

hypothetical or academic Questions. 

Sir ROEEFT FINLAY:- Yes, my Lord, repeatedly, and I submit 

that these questions are of a class which no Court should answer. 

LORD MACNAGHTEN:- Eecause the answer binds nobody. 

Sir ROBERT FINLAY:- It binds no one. 

LORD MACNAGHTEN:- It may prejudice , but it does not bind. 

Sir ROBERT FINLAY:- And one point I shall submit to your 

Lordships is th is , i t may cause the greatest unrest amcng business 



men i f opinions are expressed by the Supreme Court on a point 

which v i t a l l y a f fects their interest . I t i s perfectly true 

that I suppose in theory the Supreme Court would not be bound 

by their own answers to these questions , but i t would be ex-

tremely disquieting i f there were a s e r i e s of answers given 

on the vast number of d i f f i c u l t points which are baised by these 

questions which I have just read , and i t appeared that these 

answers i f they proved ultimately tc be correct would very 

seriously a f fect business relations throughout all the Pro-

vinces . 

LORD MACNAGBTEN:- And if they were incorrectly answered 

might discredit the Supreme Court. 

Sir ROEERT FINLAY: - Yes. References of this kind are real ly 

inconsistent with the duties cf a Court of Justide : the refer-

ences to your Lordships ' Eoard under the Statute of William IV 

have been carefully guarded. To begin with they are under an 

Act of the Imperial Parliament. D e f i n i t e cuestions have been put 

which arose and your L-crdships have had no d i f f i c u l t y in dealing 

with them: but questions cf th i s kind belong to another category 

altogether and now that the attempt is being mace to use the power 

in .this way, the Provinces have had to reconsider the whole 

posit ion and although in the past they have in some cases not 

protested and in other cases consented to the ouestions being 

ra ised in that form, they now say that the jur isd ict ion really 

does not e x i s t , and they ask your Lordships ' Board tc say that 

the opinion of the minority cf the Supreme Court to that e f fect 

is the correct one. 

THE LORD CHANCELLOR:- What is the date of the Canadian Act 

under which the reference i s made? I see this Act i s 1906 , but 

was that the f i r s t , or was that a continuation of previous 

l e g i s l a t i o n ? 

Sir ROEERT FINLAY:- The f i r s t Act was in 1875. 

The LORD CHANCELLOR:- It is a very long time ago. 



Sir ROEERT FINLAY:- Yes. my Lord. 

Mr NEWCOMBE:- When the Court was constituted. 

Sir ROBERT PINLAY:- Then there have been two or three varia-

tions altogether I think in the form that was adopted in . 1875. 

Now I will call your Lordships' attention presently to these 

previous Acts and to the cases of reference which have occurred 

under their and to the occasional protests which have been.made, 

but I desire in .the f i rst instance to call your Lordships' atten-

tion to the Fritish North America Act. the Statute defining the 

constitution of the Dominion, with a view to throwing light on 

.the question whether this section 60 o'f the Supreme Court Act 

is constitutional at a l l . I think your Lordships will find the 

material sections set out in the Appellants ' Case at page 2. 

Sections 81 and 92 and then 66 to 101 are the material sections. 

Your Lordships have been very familiar within the last few days 

with sections 81 and 92 and to some parts of these sections I 

have again to call attention .tax Section 91 of the Eritish.North 

America Act is : " I t shall be lawful for the Queen, by and with the 

advice and consent of the Senate and House of Commons, to make 

laws for the feace , order, and good government of Canada, .in 

relation to all matters not coming within the classes of subjects 

by this Act assigned exclusively to .the legislatures of the Pro-

vinces ; and.for greater certainty, but not s o . a s . t o restr ict . the 

generality of the foregoing terms of t h i s . s e c t i o n , it is hereby 

declared that. (notwithstanding anything in this Act) the ex-

clusive legislative authority of the parliament of Canada^ extends 

to all matters coming within the classes of subjects next herein-

after enumerated; that is to say - . . . . 27. The Criminal Law, 

except the constitution of Courts of Criminal Jurisdiction , but 

including the Froceduee in Criminal Matters 29. Such 

Classes of Subjects as are expressly excepted in the Enumeration 

of the Classes of Subjects by this Act assigned exclusively to 
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the Legislatures of the Provinces.woiAnd any matter coming within 

any of the classes of subjects enumerated in this section shall 

not be deemed to come within the class of matters of a local 

or private nature comprised in the enumeration cf the classes 

of subjects by this Act assigned exclusively to tbe legislatures 

of tbe Provinces. " Then 92: " In each Province the Legislature 

may exclusively make laws in relation tc matters coming within 

the classes of subjects next hereinafter enumerated; that is to 

say - . . . . 11. The Incorporation of Companies with Provincial 

Objects. . . . 13. Property and Civil Rights in the Province. 

14. The Administration of Justice in tbe .Frovince, including the 

Constitution, Maintenance, and Organisation of Provincial Courts, 

both of Civil and of Criminal Jurisdiction , and' including pro-

cedure in Civil matters in those Courts . " Then 96 , under the 

head "Judicature" : "The Governor-General shall appoint the Judges 

of the Superior District and County Courts in each Frovince, except 

those of the Courts of probate in Nova Scotia and New Erunswick. 

97. Until the Laws relative to Property and Civil Rights in 

Ontario, Nova Scotia , and New Erunswick, and the Procedure of the 

Courts in those Provinces, are made uniform, tbe Judges cf the 

Courts of those Provinces appointed by the Governor-General shall 

be selected f®om the respective Pars ofthose Provinces. 98. The 

Judges of the Courts cf Quebec shall be selected from the Ear of 

that Provinoe. 99. The Judges of the-Superior Courts shal] hold 

o f f ice during good behaviour, but shall be removable by the 

Governor-General on Address of the .Senate and House of Commons. 

100. The Salaries , Allowances, and.Pensions of the Judges of the 

Superior,. D istr ict , and County Courts (exeept the Courts of Frobate 

in Nova Scotia and New Brunswick), and of the Admiralty Courts in 

cases where the Judges thereof ar.e for the time being paid by 

Salary, shall be fixed and provided by the Parliament of Canada. " 

Then comes section 101, which is perhaps the most material one 

in this connection: "The parliament of Canada may, notwithstanding 

10 



anything in this Act, from time to time provide.for the Constitution, 

maintenance, and.Organisation of a General Court of Appeal for 

Canada, and for the establishment of any additional Courts for 

the better Administration of the laws cf Canada . " 

Now your Lordships will see that that section has two branches: 

the subject of .the Court of Appeal for Canada is dealt' w ith . in the 

earlier lines of the section. The Farliament.may provide for a 

general Court of Appeal for Canada. It has been held and as I 

submit.rightly held that that means that the Court of Appeal for 

Canada was to take cognizance of the Provincial Laws. I f a case 

came from a Province they were to decide that case according to 

the Law of the province in their capacity as a Court cf Appeal, 

but then the second branch of the section is concerned with the 

law of Canada: the power to establish additional .Courts for the 

better administration of the laws of Canada cannot be exercised 

with regard to the "better administration" of any Provincial Law, 

that branch of the section relates to^ such.Courts as.Admiralty 

Courts, the,Exchequer Court, the Railway Eoard, and Courts for 

the trial of Election Fetitions with regard tc elections to the 

Dominion Legislature. There is a "sharp contrast tetwenn the two 

limitr^of the section, the f irst relates to the functions of the 

Supreme Court as a Court of Appeal, the second to.any functions 

that may be entrusted to it by way cf administering the laws of 

Canada which mean the.laws of the Dominion as distinguished from 

the laws of the Provinces, and what I shall submit tc your Lord-

ships i s that this section 101 deals specif ically with the con-

stitution and functions of the Supreme Court and in such a way 

as to shew that the.attempt which was made to impose upon that 

Supreme Court the duty of answering questions sent by the 

Governor-General in Council is .unconstitutional . I shall submit 

to your Lordships that having regard to the well.known fact that 

such a power was conferred on the King with.reference to your 

Lordships' Eoard by the section of the Act of 3rd and 4th William IV 



to which I haye already alluded, having regard to the fact that 

it was well known that the Supreme Court of the United States 

declined to.answer.questions of this nature sent to them on one 

occasion by a President on the ground that by the constitution 

they sat as a Court and not as an advisory Board, having, regard 

to the notoriousness of these facts , i t i s . impossible.to suppose 

that it was not intentional .that any power of this kind was 

omitted and i f the subject was considered i t would probably be 

thought that the power of the King here to refer, a question to 

your Lordships' Eoard might be called into play.in any. great 

question. No provision is.made and I am going to ask your 

Lordships to say that in the absence of any provision of that 

kind in the constitution the enactment which the Parliament of 

Canada has passed providing for such references was beyond their 

power. 

Now I pass to the Supreme Court Act of the Parliament of 

Canada. The ..extracts here given from the Supreme Court. Act 

are from the Revised Statutes of Canada for 1906, chapter 139. 

I have got the Revised Statutes here , .but I am reading from the 

Appellants' Case: «The Court of Common Law.and Equity . in .and 

for Canada now existing under the. name of the Supreme Court of 

Canada is hereby continued under that name., as a general Court 

of Aopeal for Canada, and as an additional court for the better 

administration of the laws of Canada, and shall continue to be 

a Court of Record.-" Your Lordships see the same 'distinction 

is "keo-t u p a Court of 'Appeal for Canada and an additional 

court for the better administration of the laws of Canada. 

Then section 60 is the section on which this case turns: 

"Important questions o'f law or fact touching- (A) The inter-

pretation of The Eritish "North America Acts , 1867 to 1886; or, 

( E ) The .constitutionality or interpretation of any Dominion .or 

provincial leg is lat ion ; or, (C) The appellate jurisdiction as 

to educational matters, by.The Eritish North America Act , 1867 , 
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or by any other Act or law v'este'd in the Governor in Council; or , 

(D) The powers o'f the .'parliament; of Canada., or of the legis-

latures of the Frovinces, or of the respective' Governments thereof , 

whether or not the particular power in question has been or i s 

proposed to be .executed ; or, (E) Any other matter, whether or 

not in the opinion of the. Court, ejusdem generis with the fore-

going enumerations, with reference to which the Governor in 

Council sees f i t to. submit any.such question; may be referred 

by the Governor in.Council to the Supreme Court for hearing.and 

consideration; and any- question touching any of the matters 

aforesaid , so referred by the Governor in Council , shall be 

conclusively deemed to be an important question. When any such 

reference is made to the Court i t .shall be the duty of the 

Court to hear and consider i t , and to answer each question so 

referred; and the Court shall certify to the Governor in Council., 

for h is information, its opinion ufon each such question, with 

the reasons for each such answer; and such ouinion shall be 

pronounced in like manner as in the case of a judgment uoon 

an appeal to the Court; and any judge who d i f fers from the 

opinion of the majority shall in l ike manner certify his opinion 

and his reasons. In case any such question relates to the 

constitutional validity of any Act whioh has heretofore been 

or shall hereafter be passed by the Legislature of any province, 

or of any provision in any such Act, or in case, for ary reason, 

the Government of any Frovince has any special interest in any 

such question, the Attorney-General of such.Province shall be 

notif ied of the hearing, in order that he may be heard i f he 

thinks f it . The Court"shall have power to direct that any 

person interested, or where there is a class of persons in-

terested, any one or more persons as representatives of such 

c lass , shall be notified of the hearing upon any reference 

under, this section , and such persons shall be entitlecto be 

heard thereon. The Court may, in its discretion, request any 

13 



counsel to argue the case as to any interest which i s . a f f e c t e d 

and as to which counsel does not appear, and the reasonable 

expenses thereby occasioned may be .paid by the Minister .of 

Finance out of any moneys appropriated by parliament for ex-

penses of l i t igation . The opinion of the.Court upon.any such 

reference , although advisory only, s h a l l , .'for all .purposes of 

appeal tc His Majesty in .Council , be .treated as a final judgment 

of the said Court between p a r t i e s . " Then section 67: "riben the 

Legislature of any Province of Canada has passed.an Act agreeing 

and providing that the Supreme Court of Canada shall have juris-

diction in any of the following cases., that i s to say: - (A) Of 

s u i t s , actions ,or proceedings in which the parties thereto by 

their pleading have raised the question of the validity of an 

Act of the parliament of Canada, when in the opinion of a judge 

of the Court in .which the same are., pending such .question is 

material ; (E ) Of suits , actions or proceedings in which the 

parties thereto by their pleadings have raised the question 

of the validity of an Act of the Legislature of such.Province, 

when in the opinion of a judge of the Court in which the same are 

pending such question is material" — 

The LORD CHANCELLOR:- This section 67 i s not in point of fact 

raised in this case. 

Sir ROEERT FINLAY: - No, my Lord, it is only printed for this 

reason, that it shows that provision is made in a regular and 

proper way for senlding any point that arises in litigation with 

regard to the constitutionality of any such Act;' That is the 

only reason, my Lord, why I refer to i t "the judge who has 

decided th3t such question is material shall, at the reqeest 

of the parties, and may^without such.request if.he thinks fit, 

in any suit, action or proceeding within the class or classes 

of cases in resDect of.which such Act so agreeing and providing 

has been passed, order the case to be removed to tbe Supreme Court 

for the decision of such question, whatever may be the vilue of 

14 



tbe matter in dispute, and the case shall be removed accordingly. 

The Supreme Court shall thereupon hear and determine the question 

so raised and shall remit the case with a copy o f . i t s judgment 

thereon to the court or judge whence i t came.to.te then and there 

dealt with as t o . j u s t i c e appertains . " 

THE LORD CHANCELLOR:- This section relates to actual l i t igation . 

Sir ROEERT FINLAY:- To actual l i t igat ion . 

THE LORD CHANCELLOR:- And concrete questions a r i s i n g . i n the 

particular l i t igat ion , so that it is on quite a different footing 

from the other sections. 

Sir ROEERT FINLAY:- On an absolutely different footing, and 

it is by /tieason of the contrast that I invite your Lordships ' 

attention to section 67. Then: "3 . There shall be no further 

appeal to the Supreme Court on any point decided by i t . i n . a n y 

such oase, nor, unless the value of the matter ijtdispute exceeds 

f ive hundred dollars , on any other point in such case. 4. This 

section shall apply only to cases o f . a c ivil n a t u r e . " Then in 

the next paragraph follows a l ist of the Statutes which were 

formerly passed and which have resulted with modifications in 

the enactment in the Revised Statutes .of 1906. I shall call 

your Lordships' attention to these earlier Statutes in their 

order and to any references that arose under them, but I desire 

in the first instance before going into details to submit to 

your Lordships broadly that the whole powers of the Parliament 

of Canada with regard to the Supreme Court are contained in-, 

section 101, and that these references are inconsistent with 

the duties of the Supreme Court as prescribed in section 1C1. 

It is a general Court of Appeal for.Canada. It cannot be 

pretended that it comes under that. It i s not an appeal from 

any Court in the provinces for the establishment of any addi-

tional Courts for the better administration of the laws of 

Canada I submit i t cannot come hnder that. In the f irst 

place, it is not the administration of law at all : in the second 



place, it is not the administration of the law of Canada so far 

as it relates to Provincial questions. The administration of 

the law means dealing with matters in the due course of law when 

they arise in a suit . A concrete question arises in a suit: 

that i s dealt with: the administration of the law proceeds on 

such lines as these and only on such l ines . This is asking that 

the Supreme Court shall write a sort of treatise cn a very great 

number of questions which it is apprehended may arise under the 

constitution. That is not the, administration of the law at all . 

Secondly, even i f the. f irst diff iculty could be got over .and it 

could be considered as in some way fal l ing under the head of 

administration of the law, which I .submit is not the case, it 

certainly would not be .the administration of the law of Canada. 

The"law of Canada"in .this section means the law of the Dominion 

as a whole; it dees not•mean the law of the various provinces 

which form the Dominion, and the references here relate very 

largely to the question of the Provincial Laws and the powers 

of the Provincial Legislatures and of the Provincial Governments 

with regard to the incorporation of Companies and other natters. 

So that on both these grounds I submit that i t cannot fall within 

this second limb of section 101. Eut I go further: I respectfully 

submit that section .101 shows that the Supreme Court was to be 

a Court and a Court only, and that to cast upon it such advisory 

functions as the Supreme Court Act purports to throw upon it i s 

inconsistent with the duties of a Court. The Court would be 

most grievously hampered in its functions as a Court, and I put 

it to your Lordships that to throw upon the Supreme. Court^the 

authority .for the creation of which is found in section 101 , such 

duties as section 60 of the.Suprene Court Act attemnts to impose 

up&Ti it is inconsistent with its duties under section 101. It i s 

not merely that the constitution, the Eritish North America Act, 

is silent as to the power to send questions of this kind. I submit 
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that any power to send such questions i s really inconsistent with 

the Eritish North America Act because it i s inconsistent with sec-

tion 101 which defines what the.Supreme Court i s to be and under 

which.the parliament of Canada proceeded when it .created this 

Suoreme Court. And, my Lords , .an attempt was made to justify 

the action of the Governor-General in Council in sending such 

questions by the authority of this section 60 by reference to 

the earlier words of section 91. Your Lordships will remember 

that in those words which were read, so often last week. i t . i s made 

lawful for the Sovereign "by,and with the advice, and consent of 

the Senate and House of Commons" that is for the Parliament 

of the Dominion — "to make laws for the peace, order,and good 

government of Canada, in relation to al l matters not coming within 

the classes of subjects by this Act assigned exclusively to the 

legislatures of the Provinces. " I am not here to deny of course 

that it would be perfectly competent for the parliament of Canada 

to provide that questions of this kind might be sent to any body 

of experts that they chose to nominate for the purrcse. They 

might provide for any advisory help that they thought desirable. 

What I do say is that they cannot in .face of section 101 turn the 

.Supreme Court into that.advisory body because i t is inconsistent 

with the functions which.the constitution, the Eritish North 

America Act, throws upon the Supreme Court. 

LORD ROBSON:- You do not suggest that the Frovinces would have 

power to make any such provision as that of which you now complain? 

Sir ROEERT FINLAY:- I submit not, my Lord. 

LORE ROPSON:- You say there is no such power in the Frovinces 

either? 

Sir ROEERT FINLAY:- No, that is to say to throw it on a Court. 

They might get any assistance that they thought f i t . I should 

think a power of this kind might be benef icially exercised,and i f 

exercised in the proper way might Drovide.for members of the g©*!=d 
A 
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who are lotually- engaged in Court but who are admirably qualified 

Aw 

to deal with constitutional matters, but I say that to throw it 

upon a Court so as to hamper that Court in its proper work — 

THE LORD CHANCELLOR:- You have to put i t , have you not, that 

CL 

to employ Court of Justice in this^is incompatible with it 

being a Court for the administration of the law? 

Sir ROBERT FINLAY:- Yes, that is to say, that it tends to 

hamper it in its functions and does hamper it in its functions 

as a Court of Justice and that it cannot be done because the 

constitution is net merely silent as to any such power but it.has 

made provision which tends to show that no such Dower was meant to 

be- exercised. 

LORD ATKINSON:- Paragraph (E ) of section 60 entitles the 

Governor-General to cut any question he likes on any subject 

whether or not in the opinion of the Court ejusdem generis with 

the foregoing enumerations. 

Sir ROBERT FINLAY:- Yes: the point upon that section, my Lord, 

is that that is ultra vires of the Parliament cf Canada. Nothing 

could be wider. 

LORD ATKINSON:- I do not see at present bow a question on any 

subject the Governor General chooses to submit can have anything 

to do with the better administration of the laws of Canada. 

Sir ROBERT FINLAY:- It cannot possibly. With regard to 

sub-head (E) to which your Lordship referred,a gallant attempt 

was made on one occasion I believe to maintain that although sub-

head (E) said that it might relate to any other matter whether 

or not ejusdem generis with the foregoing enumerations, the last 

words of the sub-head really brought it back to being ejusdem 

generis, because it goes on "with reference to which the Governor 

in Council sees fit to submit any such auestion , " and it was argued 

that that lifflited the astonishing generality of sub-head (E) by 

showing that it must be some such question and therefore i t would 

be after all ejusdem generis. 
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THE LORD CHANCELLOR:- "Such question" means a «question 

law or f a c t . " Section (E) may be open tc strictures on tbe 

grounds specified by Lord Atkinson, but your contention is 

a wider one. 

Sir POEERT FINLAY: - Yes, my Lord. 

The LORD CHANCELLOR:- You would not be satisf ied with 

the view, for instance, that sub-section ( E ) was ultra 

vires? . 
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Sir ROBERT FINLAY:- No I should not. 

The LORD CHANCELLOR:- You wish to preclude the ashing for 

advisory assistance from the Court in regard to abstract ques-

tions; that is your real point? 

Sir ROBERT FINLAY:- I do, my Lord, that is the first and 

broad contention. 

Lord ATKINSON:- Of lav; or fact; it is not confined to 

questions of law? 

Sir ROBERT FINLAY:- No; any important question of law or 

fact; any question of historical research. 

Lord ROBSON:- They might use the Supreme Court as a Com-

mission to make inquiries into quasi political matters. 

Sir ROBERT FINLAY:- Ye3, my Lord, a sort of standing Royal 

Commission. 

Lord ROBSON:- The question is whether they have power to 

do that under the words "peace, order and good government". 

That is the real question; it turns entirely upon Section 91 

of the British North America Act. 

Sir ROBERT FINLAY:- Under "peace, order and good govern-

ment", thay may appoint any Royal Commissionsto give assistance 

by way of advice, but I say they cannot constitute the Supreme 

Court which is formed under Section 101 into such a Royal Com-
< 

mission, and I say Section 60 is ultra vires. That is my 

first important broad contention. 

But, secondly, I shall submit to your Lordships 

that the questions in this particular case are of such a nature 

that the court ought not to answer them, and that is covered by 

the Notice of Motion on page 7 of the Record which I have 

read. 

The LORD CHANCELLOR:- Law of this kind has been in opera-

tion for 36 years? 
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Sir ROBERT FINLAY:- Yes, my Lord. 

The LORD CHANCELLOR:- Have matters so referred been appealed 

to this Board? 

Sir ROBERT FINLAY:- Yes, my Lord. 

The LORD CHANCELLOR:- And no question of jurisdiction has 

arisen? 

Sir ROBERT FINLAY:- No question of jurisdiction has arisen 

# or has been raised before this Board. The question of juris-

diction has more than once been raised by Members of the Supreme 

Court themselves but, all parties consenting, the questions have 

been answered and any objection that has proceeded has been 

jfcfyy^ltara the Supreme Court on its ovm account, or from this 

Board, pointing out that the questions were hypothetical or 

might affect private rights and that this Board declined to 

answer them. 

The LORD CHANCELLOR:- Has the attitude of this Board been 

# this. Notwithstanding the generality of the words applicable 

to the Canadian Court, that they shall answer, has this court 

said that they decline to answer them :unless they are appropriate 

to their functions? 

Sir ROBERT FINLAY:- Yes, my Lord, on more than one occasion. 

Lord SHAW:- Would you allow me to ash you, under this 

procedure which has been adopted, I presume that the opinion 

of the Court may be had upon subjects intimately affecting 

private rights? 

^ Sir ROBERT FINLAY:- Yes, my Lord. 

Lord SHAW:- Assume a litigation subsequent to that, and 

ignoring that opinion, what is the attitude of the Supreme Court 

in consequence of its having issued its ab ante opinion? 

Sir ROBERT FINLAY:- It was said by the Chief Justice in 

the Supreme Court that the opinions they express in answer to 

such questions bind nobody, not even themselves, so that 

theoretically the Supreme Court would approach an appeal raising 
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the very same point with its hands free, but in practice it 

would be far otherwise. 

Lord SHAW:- I f I do not interrupt you, the view which was 

occurring to me was this, that when it is^real litigation all 

contesting parties are, of course, fully heard out, but when 

it is not so, when it is a question in abstraction, or ex hypothesi 

then all parties may not be heard. 

Sir ROBERT FINLAY:- They may not. 

Lord SHAW:- That may be, of course, extremely awkward with 

regard to a question of law reaching down to the foundations 

of the Constitution, but it may also be still more awkward with 

regard to questions of fact. 

. Sir ROBERT FINLAY:- Certainly, my Lord. May I , in 

illustration of.what your Lordship has said, refer to a point 

that came up in a case which I am going to cite to your Lordships. 

There was a statute passed in the Parliament of Canada providing 

for trie punishment of bigamy although the second marriage took 

place outside the Dominion of.Canada, and it provided that 

in the case of persons, British subjects, resident in Canada, 

i f they left the Dominion for the purpose of contracting such 

a second marriage abroad they might be punished for bigamy in 

Canada. The point whether that statute was intra vires was 

raised by^question sent under this Section 60 to the Supreme 

Court. Nobody appeared on the other side. It was argued 

for the Dominion,and the supreme Court with some hesitation 

held that it was intra vires. One of the Judges pointed out, 

as I submit very shrewdly, that the real offence, Inasmuch as 

the power is only to legislate within the Dominion, is leaving 

the Dominion with the intention of contracting the marriage, 

and that was not the-indictment; but the inconvenience of this 

procedure i s , I am told, illustrated by the fact that that 

opinion so expressed, I think I am right in saying, without 

argument on the other side at a l l , and the Chief Justice 



dissenting, has been acted upon. Your Lordships are aware 

that a similar enactment in Australia was held to be ultra 

vires. There there was no clause limiting it to British 

subjects resident in Australia. 

The LORD CHANCELLOR:- Resident or domiciled. 

Sir ROBERT PINLAY:-"Resident" is the word of the statute, 

I think, Subsection 4 . Your Lordships' Board held in the case 

of McLeod, which I will refer to presently, that an enactment 

of tliat kind in general terms in Australia must be confined to 

cases of the second marriage occurring in Australia; 

otherwise it would be ultra.vires . Here it was held that 

such an enactment, applied to British subjects resident in the 

Dominion, was good although the marriage was outside the limits 

of the Dominion. That is a .question of enormous gravity7 and 

I submit anything more inconvenient than that the law should be ' 

supposed to be laid down by an opinion of that kind expressed 

without hearing both sides cannot be imagined. 

The LORD CHANCELLOR:- Of course it is not binding. 

Sir ROBERT PINLAY:- It is not binding. 

The LORD CHANCELLOR:- it illustrates the incongruity. 

Sir ROBERT FINLAY:- It . illustrates the extraordinary in-

convenience . 

The matter is of,so great importance that I was about 

to put your Lordships in possession of the successive enactments 

which have taken place beginning in 1875, and the cases that 

have arisen under i t . The first is the supreme Court Act 

which was passed on the 8th April 1875. By that Act there was 

established the Supreme Court by Section 1 . It is the 3,8^of 

the Queen, chapter 11 . The Act is entitled: "An Act to es-

tablish a Supreme Court and-a Court of Exchequer for the Dominion 

of Canada." The first section provides: "There are hereby 

constituted, and established, a Court of Common Law and Equity, 

in and for the Dominion of Canada, which shall be called 'The 
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Supreme Court of Canada', and a Court of Exchequer, to be 

called 'The Exchequer Court of Canada' . " Then there is pro-

vision as to, .the Judges and. so on, and then.comes Section 52, 

which is the material Section in this connection. It is 

under the heading: "Special cases referred to the Court." 

" ( 5 2 ) It shall be.lawful for the Governor in Council to refer 

to the Supreme Court for hearing or consideration, any matters 

£ whatsoever as he may think f i t ; and the Court shall thereupon 

hear and consider the same and certify their opinion thereon 

to the Governor in Council: Provided that any Judge or judges 

of the said court who may differ from the opinion of the 

majority may in like manner certify his or their opinion or 

opinions to the Governor in Council." And then Section 53 

contains a provision for reporting by the Court on private 

Bills or Petitions. With that we are not concerned at the 

present moment. 

Lord ROBSON:-"That last provision, Section 53, would 

equally fall within your objection. 

Sir ROBERT FINLAY:- I think it would, but that does not 

arise here. 

Lord ROBSON:- No. 

Sir ROBERT FINLAY:- It is an attempt to utilise the supreme 

Court for another purpose altogether. 

Mr NEWCOMBE:- Did you read Section 53? 

should read 
Sir ROBERT FINLAY:- My friend desires that I / section 53 , 

• I stated its effect but I will read i t . " ( 53 ) The said Court, 
of the 

or any two/judges thereof, shail examine and report upon any 

, or petition for a private Bill 
private Bill^presented to the. Senate or.House of Commons and 

referred to the Court under any rules or orders made by the 

Senate or House of Commons." That would fall under my objection 

but my objection would apply I am bound to say with far less 

force to that because you could not have on a private Bill 
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questions of such general and. far reaching importance and with 

so many ramifications as the questions which might he submitted 

under Section 52. relating to the constitutionality. 

Lord ATKINSON:- Does that limit at all the questions which 

may be put upon a private Bill? 

Sir ROBERT FINLAY:- No, i t . i s merely that they may report 

upon i t . 

Lord ATKINSON:- Whether it was desirable to have legisla-

tion in the manner proposed by the Bill would be a question of 

"good government". 

Sir ROBERT FINLAY:- However the objections would be much 

less forcible I think to reporting on private Bi l ls , though I 

do not think it would-be right, than to questions of this kind. 

Lord MACNAGHTEN:- The Judges do report on private Bills 

in this country, do not they — the House of Lords? 

Sir ROBERT FINLAY:- The House of Lords has always power,and 

I shall refer to that by and by)in connection with any legisla-

tion to ask the Judges their opinion upon a point of law. 
upon 

Lord ATKINSON:- Is not that/what the existing law is which 

i t is proposed to change? 

Sir ROBERT FINLAY:- What the existing law i s . Even with 

that 

regard to^limited power Mr Justice Maule expressed himself 

somewhat forcibly on the occasion of a reference of that kind; 

he pointed out the great inconvenience of questions in that 

abstract form; but a question as to the existing law is another 

thing altogether. This may be on any important question of 

law or fact. 

Lord ATKINSON:- That case you referred to established 

there that they would only answer on the question as to what 

was the existing law on the particular subject? 

Sir ROBERT FINLAY:- Certainly, my Lord. 

The LORD CHANCELLOR:- I am speaking from recollection and 



from general reading, my impression i s , that at one period, ques-

by the Executive Government 
tions of law were not unfrequently put^to the judges; and some 

of the answers are in the form of resolutions. 

Sir ROBERT FINLAY:- Yea, my Lord. 

The LORD CHANCELLOR:- I am under that impression. 

Sir ROBERT FINLAY:- I am sorry to. say at one time it was 

the habit of the Sovereign to ascertain beforehand what decisions 

the Judges were likely to give in cases which came before them. 

The LORD CHANCELLOR:- That was an abuse. I mean,not as 

an abuse, but it was the practice. I do not say it was necessar-

ily a good constitutional practice. 

Sir ROBERT FINLAY:- Perhaps it might be convenient i f at 

this moment I .gave your Lordships the references which I have 

with regard to that practice. It lies on the threshhold of 

this subject, I think it would be convenient to do it now. 

There is one case, Lord George Sackville's case, reported in 

2 Eden at-page 371. That was a case with regard to a court 

Martial proposed to be held in the very celebrated case of 

Lord George Sackville who had been in command of the British 

Cavalry at the Battle of Minden and who, for some reason, 

refused to charge when he was ordered to, and, when he after-

wards expressed his readiness, was very suavely informed by 

the Commander-in-Chief that it was now too late. Of course 

it was a very serious matter. His name was struck off the l ist 

of Privy Councillors, and the King himself said that the punish-

ment was worse than that of death. This was a case as to the 

power to hold a Court Martial upon him when he had resigned 

his commission. This is a certificate of the Judges respecting 

the Court Martial proposed to be held on Lord George Sackville, 

and there is a letter of Lord Mansfield to the Lord Keeper 

enclosing the Certificate in 1760 . "In obedience to your 

Majesty's commands, signified to us by-a letter from the Right 



Honourable the Lord Keeper, referring to us the following ques-

tion, 'Whether an officer of the array having been dismissed from 

his Majesty's service, and having no military employment, is 

triable by a-Court Martial for a military offence lately ,com-

ruitted by him while in actual service and pay as an .officer?' 

We have taken the same into consideration, and see no ground 

to doubt of the .'legality of the jurisdiction of a court Martial 

in the case put by the above question. But as the natter may 

several ways be brought, in.due course of lav;, judicially 

before some of us by any party affected Iffy that method of trial , 

i f he thinks the court has-no jurisdiction; or i f the Court 

should refuse to proceed, in case the party thinks they have 

jurisdiction; we shall be ready, without difficulty, to change 

our opinion, i f we see cause, upon objections that may be then 

laid before us , though none have occurred to us at present which 

we think sufficient. All which is .humbly submitted to your 

Majesty's royal wisdom.'' Then that is signed by the Judges. 

Then there is a note here: "A similar consultation took place 

a few years prior to it in the case of Admiral Byng, and another 

in the reign of George 1st , as to the right of the sovereign 

to the education and marriage of the children of the Prince of 

Wales . The proceedings upon the latter of these are in Lord 

Fortescue's Reports, 401: and more fully in 15 Howell's State 

Trials 1195. The.former of these works also contains several 

early precedents, in which this mode of proceeding has been 

resorted to, and authorities by which it is justified, page 

386 et seq. Mr Hargrave, however, in a note to his edition of 

Co. L it . 110 a , n . 129 , has, on the great authority of Lord 

Coke, expressed some serious doubts as to the propriety of these 

extra-judicial consultations: and, indeed, many of the precedents 

given in the books are extremely objectionable. As in the 

instances mentioned by Kelynge, 9 & 10 , preparatory to the trial 

of the regicides, the judges met at the request of the Attorney 
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General, to advise the King not only as to framing the indict-

ments, but in relation to overt acts and evidence, Fortescue 

390. So in the case of Francis Francia, in 1717 , a conference 

was held among the judges, three of whom who were to try the 

prisoner, at which the Attorney and Solicitor General, who were 

to conduct the prosecution next day, lent their assistance, 

Foster, 241; Fortescue, 390. Lord Bacon, in a letter to 

James 1st , gives curious account of his management in endeavour-

ing , according to the king's direction, to obtain the opinion 

of the Judges of the King's Bench separately and privately, 

previous to the trial of.Hr Peachman, a minister, indicted for 

certain treasonable passages in an unpublished sermon, and of 

Lord Coke's honourable reluctance to give the desired answer. 

Bacon's works, vol. 4 , 595; Kippis, Bio. Brit , vol . 3 , 682. It 

appears also not only from the guarded manner in which the 

present answer is expressed, but,-from Lord Mansfield's letter 

to the Lord Keeper, in which it was inclosed, and which is here 

subjoined from the original amongst Lord Northington's papers, 

that the Judges felt considerable disinclination to have their 

opinions called for in this mode. A similar degree of caution 

was exhibited in a great case which occurred in the reign of 

Queen Anne, in the year 1711. Upon the revival of the Arian. 

heresy by Whiston, doubts were entertained whether the convoca-

tion could in the first instance proceed against a person for 

heresy-; and the queen, in consequence of an address from the 

Upper House, took the opinion of the judges. Four of the 

judges thought that the convocation had no jurisdiction. The 

remaining eight (who, together with the Attorney and Solicitor 

General, gave their opinions in favour of the jurisdiction, & c . ) 

expressly reserved to themselves a power to change their mind, 

in case, upon an argument that might be made for a prohibition, 

they might see cause for i t . " Then here is the letter of 
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Lord Mansfield to the Lord Keeper enclosing the Certificate 

v/hich I have read in Lord George sackville's case. "My Lord, 

I laid his Majesty's commands before the judges. They are 

exceedingly thankful to his Majesty for his tenderness in not 

sending any question to them till the necessity of such reference 

became manifest and in? gent. They have considered the point, 

and they all agree. In general, they are very averse to 

giving extra-judicial opinions, especially where they affect a 

particular case; but the circumstances of the trial now de-

pending ease us of difficulties upon this occasion, and we have 

laid in our claim not to be bound by this answer. Mr Justice 

Clive is now at York upon the circuit, so that there was no 

opportunity to have his concurrence." It is subscribed by 

Lord Mansfield. 

There is a passage relating to the practice in the time 

of the Stuart Kings in England v/hich occurs in a volume of the 

Massachusetts Reports where historically this subject is dealt 

with at some little length. 
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It is in the 12th volume of Lathrop's Massachusetts Reports, 

volume 126 of the Massachusetts Reports generally, at page 561. 

I will just read a few passages. It is in the Supplement. 

It is the opinion of the Justices to the Senate and House.of 

Representatives. I only cite it for this historical passage: 

"The practice of the Stuart Kings in taking extra judicial 

# opinions of the Judges upon questions about to come before them 

judicially was an unconstitutional abuse of the Royal Authority 

in this respect. But since the Revolution of 1688, so sturdy 

an asserter of the independence of the Judges as Lord Holt joined 

with the other Judges of the time in opinions to King William I I I 

upon the extent of the power of pardon, and to Queen Anne upon 

the question a * whether a writ of error should be granted as of 

right; and as late as 1760 Lord Mansfield, Chief Justice Willes , 

and other Judges, gave an opinion to King George I I upon the 

w juri edict ion of a Court Martial to try an officer , after his 

dismissal from the Army for.a military offence committed while in 

actual service" . Then they go on: "We are not aware of any 

instance since 1760 in which the Grown has exdrcised the power 

of asking the opinion of the Judges" . That is Lord George 

Sackville 's case. "But the right of the House of Lords to put 

abstract questions of law to the Judges the answer to which might 

be necessary to the House in its legislative oapaoity has been 

often acted on in modern times". 

^ The LORD CHANCELLOR: " In i ts legislative capacity"? 

Sir Robert FINLAY: Yes, ray Lord, and I propose(to refer your 

Lordships now to the oases with regard to the power of the House 

of Lords to consult the Judges. 

The LORD CHANCELLOR: Judicially they can, obviously. 

Sir Robert FINLAY: Judicially, but also in a legislative 

capacity. This i s in the matter of the London & Westminster 

Bank in 2 Clark & Finnelly, 191 . In that case: "Certain persons 

having united themselves together under the name of the London & 
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"Westminster Bank Company applied to Parliament for a "bill to 

incorporate them under that name. The b i l l passed the House of 

Commons and on being brought up to this House was read as a matter 

of course a first time. When it stood for a second reading it 

was moved and agreed to that counsel should be heard at the bar 

of the House on the subject of the b i l l . It was then moved and 

agreed to that the Judges be ordered to attend the House". Then 

the order is set out. The Judges attended ;and at the bottom of 

page 192 Lord Wynford interrupting eounsei says: "That the Judges 

had communicated to him that they felt some difficulty as to the 

possibility of their answering the question which had been 

submitted to them by their Lordships". That was: "Are the 

provisions of this b i l l inconsistent with the Bank of England's 

rights as secured to i t / " under the acts enumerated. Lord 

Wynford "moved that they should retire , for the purpose of 

considering whether they could answer the question. The Judges 

having retired, remained absent above three quarters of an hour, 

when Lord Chief Justice Tindal, on their return, said, 'His 

Majesty's Judges, after considering the question which has been 

proposed to them, find it proposed in terms which render it 

doubtful whether it is a question confined to the strict legal 

construction of existing Acts of Parliament; and they therefore, 

with great deference and respect to your Lordships, request to 

be excused from giving an answer' . Lord Wynford intimated that 

he had before thought it doubtful whether the Judges could answer 

the question." That shows how strictly the Judges when consulted 

by the House of Lords confined their answers to the strict 

legal construction of existing laws. 

Lord ROBSON: But you do not dispute that, i f Parliament 

directed them by Statute to give answers to questions of this kindj 

that that legislation would be good. 

Sir Robert FINLAY: NO, I should not dispute that for a moment. 

Lord ROBSON: Is not the question here whether the Dominion 
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Parliament has the same power in relation to tthat subject matter 

as the BritiBh Parliament? 

Sir Robert FINLAY: Yes, my Lord. Of course the British 

Parliament is omnipotent. The Dominion Parliament can only act 

within the limits of the Constitution. 

Lord ROBSON: The whole question here is whether these come 

within the limits of the Constitution, as laid down in the 

British North America Act? 

Sir Robert FINLAY: Yes, my Lord. 

Lord ROBSON: The legislation may be very impolitic, and open, 

as it obviously i s , to great abuse. That may illustrate the 

problem but It does not decide i t . 

Sir Robert FINLAY: That is on my view a reason for thinking 

that it is ultra vires. The power is not given in express 

terms, and the very grave inconveniences which attend the 

exercise of such a power - and which really could not be better 

Illustrated than by the questions put in the present case - are, 

I submit, reasons for thinking that the omission from the 

Constitution was designed, and it was never intended that they 

should have such a power. 



Then my Lords, there is a note here from ITr. Coxe's 

Manuscripts to this case:"Michaelmas, 27, George 2. 

A question having "been started on occasion of the late 

Act of Parliament concerning the naturalisation of the 

Jews, which Act was repealed this session, whether Jews 

are entitled to purchase and hold lands in England, Lord 

Temple after the repeal of the Act, moved in the House of 

Lords that some method might "be taken to ascertain this 

question, and that for this purpose the Judges might "be 

desired to attend and give their opinions upon it ; which 

was opposed and the motion rejected for many reasons, "but 

particularly becJiuse the Judges are not obliged to give 

their opinions to the House upon such extra judicial 

questions, and where no Bill is depending.". 

LORD ATKI1TS0H : "where no Hill is depending". 

RIP P031F.PT TT1TLAY : Yes, my Lord. "And the Duke of Argyll 

mentioned a case in Queen Annds time where sucha question 

"being put, the Judges, Lord Chief Justice Holt in the 

name of himself and the rest, insisted that they were not 

obliged to give their opinions on any such question; and 

his objections thereto were allowed by the House"; so that 

it was really confined in that case between the House of 

Lords and the Judges to judicial pro/test, appeals pending, 

and pure questions of law. 



LORD ATKI1TS01T : I suppose the idea is i f you are about tc 

change the lav; you should first ascertain what the existing 

lav/ is . 

SIR ROBERT TT17LAY : Yes, my Lord. 

THE LORD CHANCELLOR : Apart froru any particular appeal ts± 
or not. 

SIR ROBERT PI1TLAY : Apart from any particular appeal or not. 

Eirst, that the case for putting the question must have 

arisen on an appeal pending; second, that the question 

must be a proper question of law. I think that is the 

result of the authorities. Then in M'Haghten's Case, 

v/hich is reported in 10 Clark and Pinnelly at page 200, 

where the rule as to the appeal pending and as to that 

being necessary was trenched upon because there had been 

a trial and an acquittal on the ground of insanity. 

Then at page 202 it is stated : "This verdict, and the 

question of the nature and extent of the unsoundness of 

mind which would excuse the commission of a felony of 

this sort, having been made the subject of debate in the 

House of Lords (the 6th and 13th March 1843; see Hansard's 

Debates, vol .67 , pp. 288, 714) , it was determined to take 

the opinion of the Judges on the law governing such cases. 

Accordingly, on the 2Ctli May, all the Judges attended 

their Lordships, but no questions were then-put. On the 

19th June, the Judges again attended the House of Lords; 

when (no argument having been had) the following questions 

of law were propounded to them" - then various instances 

as to what is the lav/ as to insanity excusing a man for 

a crime are given; and then on page 204 Mr. Justice Maule 

says this : " I feel great difficulty in answering the 

questions put by your Lordships on this occasion :- First, 

because they do not appear tc arise out of and are not 

put with reference to a particular case, or for a particular 
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purpose, which might explain or limit the generality of 

their terms, so that full answers tc them ought to "be 

applicable to every possible state of facts, not incon-

sistent with those assumed in the questions : this diffi-

culty is the greater, from the practical experience both 

o.f the bar and the Court bein& confined to questions 

arising out of the facts of particular cases : 4 Secondly, 

because I have heard no argument at your Lordships' bar 

or elsewhere, on the subject of these questions; the want 

of which I feel the more, the greater are the number and 

extent cf questions which might be raised in argument:-

.and Thirdly, from a fear of which I cannot divest myself, 

that as these questions relate to matters of criminal law 

of great importance and frequent occurrence, the answers 

to them by the Judges may embarrass the administration of 

justice, when they are cited in criminal trials. For these 

reasons I should have been glad i f my learned brethren 

would have joined me in praying your Lordships to excuse 

us from answering these questions; but as I do not think 

they ought to induce me to ask that indulgence for myself 

individually, I shall proceed to give such answers as I 

can, after the very short time which I have had tc consider 

the questions, and under the difficulties I have mentioned; 

fearing that my answers may be as little satisfactory to 

others as they are to myself." He then proceeds tc give 

his answers, with which I do not trouble your Lordships. 

Then Lord Chief Justice Tindal, at page 208, begins thus : 

"My Lords, Her Majesty's Judges(with the exception of Mr. 

Justice Maule, who has stated his opinion to your Lordships), 

in answering the questions proposed to them by ycur Lord-

ships' House, think it right, in the first place, to state 

that they have foreborne entering into any particular 



discussion upon these questions, from the extreme and 

almost insuperable difficulty of applying those answers to 

cases in which the facts are not brought judicially before 

them. The facts of each particular case must of necessity 

present themselves with endless variety, and with every 

shade of difference in each case; and as it is their duty 

to declare the law upon each particular case, cn facts 

proved before them, and after hearing argument of counsel 

thereon, they deem it at once inpracticable, and at the 

same time dangerous to the administration of justice, i f 

it were practicable, to attempt to make minute applications 

of the principles involved in the answers given by them 

to your Lordships' questions. They have therefore confined 

their answers to the statement of that which they hold to 

be the law upon the abstract questions proposed by your 

Lordships; and as they deem it unnecessary, in this peculiar 

case, to deliver their opinions seriatim, and as all concur 

in the same opinion, they desire me to express such their 

unanimous opinion Jo your Lordships." Then folU ov; the 

answers. 

R ITEWCOJJBE : Would you mind reading Lord Brougham's Judgment 

on page 212 ? 

IP. ROBERT ni.'LAY : Certainly; these answers having been 

given by the Judges, on page 212 Lord Brougham says this : 

"My Lords, the opinions of the learned Judges, and the 

very able manner in which they have been presented to the 

House, deserve our best thanks. One of the learned Judges 

has expressed his regret that these questions were not 

argued by counsel. Generally speaking, it is most important 

that in questions put for the consideration of the Judges, 

they should have all that assistance which is afforded to 
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them by an argument by counsel : but at the same time, 

there can be no doubt of your Lordships' right to put, 

in this way, abstract questions of law to the Judges, 

the answer to which might be necessary to your Lordships 

in 3rour legislative capacity. There is a precedent for 

this course, in the memorable instance of M r . F o x ' s B i l l 

on the lav; of l ibel ; where, before passing the B i l l , this 

IIou3e called on the Judges to give their opinions on what 

was the law as it then existed . " Then Lord Campbell says 

" M y Lords, I cannot avoid expressing my satisfaction, that 

the noble and learned Lord on the woolsack carried into 

effect his desire to put these questions to the Judges. 

I t was most f it that the opinions of the Judges should 

be asked on these matters, the settling of vhicA is not a 

mere matter of speculation; for your Lordships may be 

called on, in your legislative capacity, to change the lav; 

and before doing so, it is proper that you should be 

satisfied beyond doubt what the lav; really is . I t is 

desirable to have such questions argued at the bar, but 

.such a course is not always practicable. Your Lordships 

have been reminded of one precedent for this proceeding, 

but there is a st i l l more recent instance; the Judges 

having been summoned in the case of the Canada Reserves, 

to express their opinions on what was then the law on that 

subject . " Then what Lord Cottenham says is very short, 

but I think it is worth reading : "My Lords, I fully 

concur with the opinion now expressed, a3 to the obli-

gations we owe to the J u d g e s . I t is true that they cannot 

be required to say what would be the construction of a 

B i l l , not in existence as a law at the moment at which 

the question is put to them; but they may be called on to 

a ? 



assist your Lordships, in declaring their opinions upon 

abstract questions of existing law. " Lord V/ynford says : 

"Lly Lords, I never doubted that your Lordships possess the 

power to call on the Judges to give their opinions upon 

questions of existing law, proposed to them as these 

questions have been. I myself recollect, that when I 

had the honour to hold the office of Lord Chief Justice of 

the Court of Common Pleas, I communicated to the House the 

opinions of the Judges on questions of this sort, framed 

with reference to the usury laws. Upon the opinion of 

the Judges thus delivered to the House by me, a Bill was 
a 

founded, and afterwards passed into/law. " And the Lord 

Chancellor says:"My Lords, I entirely concur in the opinion 

given by my noble and learned friends, as to our right to 

have the opinions of the Judges on abstract questions of 

existing law. " So that there, my Lords, in that case 

the right was carried a step further. It was not confined 

to an actually pending appeal, but the House proceeded on 

the view that where legislation was probable, or even 

possible, they had the right as a preliminary before 

embarking upon an actual appeal, to have the view of the 

Judges as to what the law was. 

OR!) ATKIITR01! : It night be interesting to know what was 

proposed in the debate; was it proposed that the law 

should be changed ? 

IR ROBERT riULAY : I do not think it is stated. A refer-

ence is given to the debate in Hansard, but I do not think 

that that is stated. The reference will be found in 

Hansard, Volume 67, pages 288 and 714 of the debates on 

the 6th and 13th March 1843. 

Then of course,mry Lords, there is the well known case 

of O'Connell in 11 Clark and Pinnelly, page 156. 



THE LORD CHANCELLOR : That was strictly judicial . 

SIR ROBERT EI1TLAY : Yes, my Lord, that was strictly judicial. 

TIID LORD CHANCELLOR : I mean there is no douht whatever, 

SIR ROBERT EINLAY : Ho, my Lord, it never has been doubted, 

as far as I know. 

THE LORD CHANCELLOR : And that of course was a Court of law. 

SIR ROBERT EI1TLAY : That was a court of lava I think these 

are the cases at common law in England. Then I ought in 

this connection to give your Lordships the terms of the 

Section cf the Act of 3 and 4 Y/illiam IV. Section 4 of 

the Act of 3 and 4 William IV, Chapter 41, the Act of 

1883, is the Section which regulates the constitution of 

the^Judicial Committee, and what it says is this :"And be 

it further enacted, That it shall be lawful for His Majesty 

to refer to the said Judicial Committee for hearing or 

consideration any such other matters whatsoever as His 

Majesty shall think f i t , and such Committee shall there-

upon hear or consider the same, and shall advise His 

Majesty thereon in manner aforesaid." Your Lordships see 

that Section 4 provides for a reference of any other matters 

that His Majesty may think f it . That refers of course 

to Section 3 , which had provided that all appeals, or 

complaints in the nature of appeals, which may be brought 

before His Majesty in Council, should, after the passing 

of the Act, be referred by His Majesty to the Judicial 

Committee cf the Privy Council. 

THE LORD CHANCELLOR : Which Section is that ? 

SIR ROBERT EINLAY : That is Section 3, the immediately pre-

ceding Section. Section 3 deals with appeals to be referred 

to the Judicial Committee, and Section 4 is the Section 

which is repeatedly put into operation providing that any 

other matters may be referred by the King to the Judicial 

Committee. I am. citing from Safford and Wheeler's book on 



Privy Council Practice, and if I m y I should like to refer 

to the note in it upon Section 4 - it is Hote H, on page 

33 :"The Judicial Committee have no power to place any 

limit as to the matters which may he referred to them "by 

the Crown." (And for that Schlumberger's Patent in 1853 ' is 

cited. ) "Before this provision there was apparently a 

power in the Privy Council to place a limit (Ninth Moore, 

1) on the matters which would be considered by them.n 

(Tor that the case of the Army of the Decoan, 1833, in 

Z Knapp, is referred to.) "No judgment or report in 

open Court is delivered in matters referred for advice 

under this Section." 

Tin: LORD CHANCELLOR : You must rnmufaBr remember with regard to 

that Act, the Judicial Committee of the Privy Council 

consists of members of the Privy Council, and their 

judicial functions are regulated, but in their position fcs 

bound to give the advice. 
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SIR ROBERT PHIL AY : Exactly, my LDrd. 

THE LORD CHANCELLOR : And Section 4 only means that it shall 

be lawful for the King to apply to the Committee. 

SIR ROBERT H ITLAY : Precisely. 

THE LORD CHAHCETiLOR : I am not at all sure it was necessary. 

SIR ROBERT•PHILAY : I do not think it was, but it was 

thought expedient to enact that; by becoming members of 

the Judicial Committee, they did not necessarily become 

Privy Councillors for all purposes. That is what it really 

comes to. The omission of any such power from the 

. Canadian Constitution, from the British North America 

Act, I submit, was intentional. It was known that there 

was this power existing i f any question of great gravity-

arose affecting the Dominion or the Provinces, and that 

the King had power to ask the opinion of the Judicial 

Committee upon it . That is a power which has been exercised 

sparingly and has only been exercised in suitable cases. 

THE LORD CHANCELLOR : I suppose that the Dominion Parliament 

could pass a section analogous to Section 4 , saying that 

the Privy Councillors of Canada might be consulted even 

although they happened to be members of the Judicial 

Tribunal. 

SIR ROBERT PIIILAY : Yes; in their individual capacity. 

THE LORD CHANCELLOR : They do not seem to have a Court in 

Canada which con3ist3 of members of the Privy Council. 

SIR ROBERT PINLAY : No, I think not , my Lord. 

TIB-: LORD CHANCELLOR : That is the analogy, no doubt. 

SIR ROBERT HNLAY : I am told by my learned friend that the 

Judges are not members of the Privy Council, but I ought 

to queilify that by saying that some of the members of the 

Supreme Court have been members of the Government and 



sworn of the Privy Council and do not cea se to he 

members of the Privy Council on becoming members of the 

Supreme Court. 

THE LORD CHANCELLOR : But they do not constitute a Court of 

themselves. 

SIR ROBERT EI NLAY : No. Then I submit to your Lordships 

that the existence of this power exercised within the 

limits within which it has been always exercised in this 

Country to refer matters to the Judicial Committee might 

be a very good reason indeed for not inserting any such 

power in the Constitution of Canada - anyhow it lias not 

been inserted. 

Ky Lords, I resume the consideration of the successive 

Statutes. The Act of 1875 by Sections 52 and 55 made the 

provisions which I have read to your Lordships, and I 

might mention that under this Act it was dccided in 

Sproule's Case (12 Supreme Court Reports, page 140) that 

tliat Act did not constitute the individual members of the 

SjLj&sixXz. 

Court^ n-P ivniwn it was one Court under that Act of 1875. 

Now my Iiords, in 1883 there took place a Reference in what 

is known as the Thraser Case with regard to British Columbia. 

The only report I liave got of it in in Coutlay's Digest, a 

Digest of the decision^, of the Supreme Court of Canada, 

Folio 1, page 273. There was a Reference by the Governor 

General of questions as to the status of the British 

Columbia Supreme Court and the validity of certain Acts, 

and the questions were answered. No objection appears to 

have been taken at all . I do not desire to plunge into 

the particulars of all these cases, but your Lordships 

will see on glancing at the Report, columns, 273 and 274 of 

Coutlay'3 Digest, that the questions were of this nature : 

The first was : " I s the Supreme Court of British Columbia 

a Provincial Court within the meaning of the fourteenth 

sub-Section of Section 92 of the British North America 



Act ?" and the answer of the Supreme Court was that it 

was such a Court. I need not read the other answers. 

The only importance of it is that questions of that 

nature were asked and were answered. That was in 1883. 

LORD SHAW : What was the question ? 

SIR ROBERT UNLAY : The question was a question as to the 

status of the Supreme Court of British Columbia; that was 

the first question, and the second question was : "Has 

the Legislature of the Province exclusive authority over 

the procedure in a i l civil matters in the Supreme Court; 

i f not, to what extent has it such authority ?w There 

are five questions altogether. 

THE LORD CHANCELLOR : And they were answered ? 

SIR ROBERT EI 1TLAY : Yes, they were answered. Then the next 

Reference was not under the section that I have read from 

the Act of 1875, but was under a special enactment contained 

in the Liquor Licence Act of 1883. 

THE LORD CHANCELLOR : What year was that ? 

SIR ROBERT TTNLAY : 1884, my Lord. The report of tliat case 

will be found in the same Digest at page 797. The Liquor 

Licence Amendment Act contained a Section, Section 26, 

which gave an express power to refer questions as to the 

validity of the Liquor Licence Act of 1883. On page 797 

your Lordships will find the Section is sufficiently 

referred to and a Reference was made under that Section. 

Of ccursc the same question would arise qs to the validity 

of that Section 26 as I raised with regard to the validity 

of Section 60. That was a Secti on in special Act pro-

viding for a reference of certain questions to the Supreme 

Court, and i f it were material I should raise the same 

objection to the provisions as I should to the more general 

provisions contained in Section 60. 
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LORD ATKINSON : The S t a t u t e of 1883 w a s a Dominion S t a t u t e . 

SIR ROBERT EI1TLAY : Yes, it was a Dominion Statute. How that 

case cane up to your Lordships' Board. It is not reported, 

but I have here the Order that was made. The Judicial 

Committee reported to the King in reply to the two ques-

tions referred to them :"Do ultimately agree to report 

to Your Majesty as their opinion in reply to the two 

questions which have been referred to them by Your 

Majesty, that the Liquor Licence Act, 1883, and the Act 

of 1884 amending the sane, are not within the legislative 

authority of the Parliament of Canada. The provisions 

relating to adulteration, i f separated fcrcm^their oper-

ation from the rest of the Act, would be within the 

authority of Parliament, but, in their Lordships' opinion,' 

they cannot be so separated. Their Lordships are not 

prepared to report to Your Majesty that any part of these 

Acts is within such authority." 

THE LORD CHANCELLOR : Was that a Reference under Section 4, 

or under the Canadian Act ? 

SIR ROBERT EINLAY : It was a reference under Section 26 of 

the Liquor Licence Amendment Act. This came on appeal 

from the Supreme Court. 

THE LORD CHANCELLOR : That is what I meant. 

LORD MACNAfrllTEN : There was no formal Judgment given ? 

SIR ROBERT ETNLAY : There was no formal Judgment given. 

1 
Loru Kersche^S-, who was then Lord Chancellor, says in the 

«L 

volume I have containing the proceedings with regard to 

this Act : "Their Lordships will consider the matter; 

there will be no Judgment delivered here, but their 

Lordships will report to Her Majesty", and I have read 

the terms cf the report from the Order Council which 

is dated 12th December 1885. 



Then, my Lords, the next Act was the Supreme Court Act of 

1886—that 1B in the revised Statutes of Canada for 1886 , 

chapter 135 . In that Act, section 52 of the Act of 1875, 

was re-enacted as section 3 7 — i t is precisely in the 

same terms, ani it is a mere alteration of the number 
p^-t&jj-

, of the section. No cases, as fax as I am a ware laroBe//fz£tc 

under that Act, so that we have under the Act of 1875 , and 

the Act of 1881, which is identical really, only the one 

case, namely the Thrasher case. Then came the Supreme 

Court Act of 1891, 54 ani 55 Victoria (Canadian Act) ohapter 

25 . That Act repealed section 37 of the Act of 1886 , which 

represented section 52 of the Act of 1875, and substituted 

another section for i t . I t is the fourth section of this 

Act of!891 which contains the enactment in question: 

"Section 37 of the said Act is hereby repealed, and the 

following is substituted there foi;«f* 3R important questions 

of law or fact touching provincial legislation, or the 

appellate jurisdiction as to educational matters vested in 

the Governor in Council by the British North America Act, 

1867, or by any other Act or law, or touching the 

constitutionality of any legislation of the Parliament of 

Canada, or touching any other matter with reference to 

which he sees f it to exercise this power, may he referred 

by the Governor in Council to the Supreme Court for 

hearing or consideration, and the Court shall thereupon 

hear and consider the same. (2) The Court shall certify 

to the Governor in Counoil for his information, itB opinion 

on questions so referred, with the reasons there for, 

which shall be given in like manner as in the case of a 

judgment pending appeal to the said Court, and any judge 

who differs from the opinion of the majority, shall in like 

manner certify his opinion, and his reasons! Then there 

was a provision for giving notice to the Attorney General 



of any province which may he affected "by the questions 

and to parties interested for the appointment of Counsel 

by the Court, and there is a provision that the opinion of 

oJ^iot-y sJUll 
the Court, though advd^wttEy only^for all purposes of 

appeal to Her Majesty in Council, he treated as a final 

judgment of the said Court between the parties, and a 

provision that general rules may he framed. Your Lordships 

will see that that is much less detailed in its speoifica 

tion of the class of question which may be referred. 

THE LORD CHANCELLOR: I f you are right on one, you are right 

on the other, and i f you are wrong on one, you are wrong on 

the other—is not that what it comes to? 

SIR ROBERT EENLAY: Yes, hut I thought your Lordships should 

he in possession of that Statute, because one point made 

against me i8 that this has gone on for a long time. I 

say the fact that it has gone on for a long time, does not 

JUt 

make it constitutional for out side^ power • 

THE LORD CHANCELLOR: What strikes me is this , that the Act 

of 1875 began on the analogy of section 3 4 . 

SIR ROEERT EINLAY: I t ie similar. 

THE LORD CHANCELLOR: Then it seems that the Act of 1891 

was in the nature of a dilemna, and diminishes the width 

of the language of the Act of 1875 . 

SIP. ROBERT EINLAY: Now, my Lordfl, in the last edition, it 

has come round to being as extensive as anything can he, 

because although it enumerates a certain number of things 

specifically, it winds up hy saying: "Any other matter 
tt 

or thing, whether e.lusdem generis, or not. 

THE LORD CHANCELLOR: But it could not he more general than 

the 1875 Act. 

SIR ROBERT EINLAY: It could not. Now under the Act of 

1891, which I have just read, there have been nine cases 

of reference. The first was in 1892 , in a case reported 

in the 21st Volume of the Supreme Court of Canada reports, 



page 446 , That was a Special Case referred "by the Governor 

General in Council, in Re the County Courts of British 

Columbia, I t was a case in which the question was put as 

to whether^power given to the provincial governs®*/ to 

legislate, regarding the constitutionality and so on, of 

the provinoial Courts, included the power to define the 

jurisdiction of such Courts territorially, as well as in 

other respects, and to define the jurisdiction of the 

judges who constituted such Courts, The question was 

answered, and it was answered in the affirmative. At 

page 454 your Lordships will find that the Province of 

British Columbia appeared, and had been heard, Mr Justice 

Strong gave the answers of the Court, and he begins his 

judgment at the top of page 453, by saying that he is of 

opinion thatbboth the sections referred to were within 

the powerB of the Legislature of British Columbia, Then 

he prooeeds to answer, 

THE LORD CHANCELLOR: Does he do more than answer the 

questions? 

SIR ROBERT U N L A Y : No, my Lord, hut Mr Justice Taschereau 

did , at page 454 , Mr Justice Taschereau said: " I do not 

take part in this consultation, I have some doubts on 

the constitutionality of some of the enactments contained 

in 54 and 55 Eictoria, chapter 25 , and on the power of 
Court 

Parliament to make this/an Advisory Board to the Executive 

Board, or its officers, or as it seems to me to have 

done in some instances by constituting a Court of original 

jurisdiction!! Mr Justice Gwynn, and Mr Justice Patterson 

merely expressed their concurrence with Mr Justioe Strong, 

and did not say anything on the point which Mr Justice 

Tasohereau raised. 

The second case was in the year 1893, in the 

matter of certain statutes of Manitoba relating to educatiox 



The case is reported in the 22nd Volume of the Reports of 

the Supreme Court of Canada,at page 577 . That was a 

reference under the same section, raising certain points 

with regard to education. The Counsel for the Attorney-

General of Manitoba is stated to have appeared. Your 

Lordships will find the passage on page 625 . Mr Robinson 

says: " I appear under the Statute, by direction of the 

Court". The Court under the power which your Lordships 

know exists , had power to direct that Counsel should 

attend under any interest affected, and Mr Robinson said: 

" I appear under the Statute by direction of the Court. 

(MR JUSTICE TASCHEREAU) YoU represent Manitoba, Mr 
i 

Robinson; it is just as well to Enow whom you represent. 

(THE CHIEF JUSTICE) You appear under the Statute, Mr 
*

 1 

Robinson? (MR ROBINSON) I appear'under the Statute by 

direction of the Court". Then Mr Wade said : " I appear on 

behalf of the Province of Manitoba; I desire to state 

that while Manitoba appears here, it is simpljr to acknowledge 

that the Province has been served with a copy of the case 

by the Clerk of the Privy Council, and not to take any 

part in the argument. I appear out of deference to the 

Court to acknowledge that the Province has been Berved, 

I may say further my Lords, as to Mr Robinson, that the 

province does not know him in the matter"—he represented 
idio 

the minority, and ite^might have been affected by the 

Education Acts. 

MR NEWCOMBE: He represented a Province. 

SIR ROBERT U N L A Y : Then on page 652 the Chief Justice 

explains the procedure which had been followed. He .says: 

"The matter was brought before the Court by the Solicitor 

General on-behalf of the Crown, but was not argued by him. 

On behalf of the Petitioners and Memorialists, he had 

sought the intervention of the Governor General^ Mr Ewart, 

Q .C . appeared. Mr Wade Q .C . appeared as Counsel on 



"behalf of the Province of Manitoba, When the matter 

first came on he declined to argue the case, arid the Court 

then in exercise of the powers conferred by 54 and 55 

Victoria, ohapter 25 section 4 (substituted for the 

Revised Statute of Canada, chapter 635, section 37 ) 

requested Mr Christopher Robinson, Q«C. , the senior member 

of the Bar practising before this Court, to argue the case 

in the interests of/ManitcPba, and on a subsequent date the 

matter was fully and completely argued by Mr Ewart, and .Mr 

Robinson"• Then he prooeeds to deal with the questions, 

and onpage 677, Mr Justice Taschereau again expressed 

his doubts as to the jurisdiction. He said : " I doubt 

our jurisdiction on this reference or consultation, 

Jfls section 4 of 54 and 55 Viotoria, chapter 25,which 

purports to authorise suoh a reference to this Court for 

hearing 'or 1 consideration intra vireB of Parliament? 

by which section of the British North America Act is 

Parliament empowered to confer on this Statutory Court 

any other jurisdiction than that of a Court of Appeal, 

under section 101 thereof? This Court is evidently 

made in the matter a Court of first instance, or rather I 

should say an Advisory Board of the Federal Executive 

substituted pro hac vioe for the Law Officers of the Crown, 

andnot performing any of the usual functions of a Court of 

Appeal—nay, of any Court of Justice whatever. However, 

I need not at present further investigate this point. I t 

has not been raised, and a similar enactment to the same 

import, has already been acted upon. That is not conclusive, 

it 1b true, but our answers to the questions submitted will 

bind no one, not even those who put them—nay, not even 

those who give them—no Court of Justice*, not even this 

Court, We give no judgments, we determine nothing, we eni 



no controversies, and whatever ouf answers may he, should 

it he deemed expedient at any time by the Manitoba Executive 

to impugn the constitutionality of any measure that might 

hereafter be taken by the Federal authorities against 

the Provincial Legislation, whether such measure is in 

accordance with, or in opposition to the answers to this 

consultation, recourse in the usual way to the Courts of 

the country, remain open to them. That is , I presume, 

the consideration, and a very legitimate one I should say, 

uponwhich the Manitoba Executive acted, by refraining to 

take part in the argument on the reference" • 
4 

LOKD SHAW: I s there anything in any of the judgments equiva-

lent to an admission or a statement of any learned judge, 

that the equivalent of a res judicatur, would be ^/incurred 

by a pronouncement of the Court, 

SIR ROBERT FIND AY: No, my Lord. 

THE LORD CHANCELLOR: Mr Justice Taschereau is the only one 

apparently, who Bays anything about i t ; do any of the 

other judges say anything about it? 

SIR ROBERT UNLAY : They say nothing about i t , my Lord. Then 

he goes on: "That i s , I presume, the consideration, and a 

very legitimate one I should say, upon whioh the Manitoba 

Executive acted, by refraining to take part in the 

argument on the reference. A course that I would not 

have been surprised to see followed by the Petitioners, 

unless irxleed they are.assured of the interference of the 

Federal Authorities, should it definitely result from this 

reference, that statutory power to interfere with the 

provincial legislation, as prayed for, exists . I think i f , 

as a matter of fact of polioy in the public interest no 

action is to be taken upon the Petitioners submission, even 

i f the appeal l ies , the futil ity of these proceedings is 

apparent. Assume then that we had jurisdiction, I will try 



to give as concisely as possible, the reasons upon which I 

base rny answers to the questions submitted". Then that 

reference was brought on Appeal before your L o r d s h i p ^ 

Board, and is reported in Appeal Cases, 1895, page 202 , 

under the name of Brophy v The Attorney General of Manitoba. 

The head note i s : "Where the Roman Catholic minority of 

Manitoba appealed to the Governor General in Council against 

the Manitoba Education Acts of 1890 on the ground that their 

rights and privileges in relation to education had been 

affected thereby. Held, reversing the judgment of the 

Supreme Court on a case submitted to i t " . That is 

inaccurate, because it was not a judgment at a l l : "held 

(a) That such appeal lay under section 22,sub section 2 of 

the Manitoba Act 1870, which applies tc rights and privileges 

acquired by legislation in the province afteri the date 

thereof" . I need not go through the other answer8. No 

s 

point was taken as to jurisdiction, and nothing/said about 

i t . 

LORD ATKINSON: What foun did the appeal take to this Board? 

SIR ROBERT EENLAY: I t was an appeal from the answers of the 

Supreme Court to the questions submitted. 

THE LORD CHANCELLOR: But you see the dissenting judgment, or 

rather the criticisms of Mr Justice Taschereau were in 

the shape of a judgment in that case, and it therefore 

would have been before the Privy Council. 

SIR ROBERT U N L A Y : Yes. 
4 

THE LORD CHANCELLOR: But there the point was not raised 

before the Council, and it was not raised before the 

Board. 

SIR ROBERT EENLAY: I t was not mentioned at a l l , apparently, my 

Lord . I t was desired to get answers, and the answers given 

by the Supreme Court were dissented from by your Lordships1 

Board. 



THE LORD CHANCELLOR: On page 210 and on page 229 there ard 
most jdeuLAo î a^^M-^rs 

long and/elaborate^/ giving tyiw mphnnmy wh ir»Vi could only 

he given under the Statute which you now say is unconsti-

tutional, 
4 

SIR ROBERT UNLAY : Yes, my Lord . 

LORD CHANCELLOR: I t is a matter of observation. 
4 

SIR ROEERT IINLAY: It is a matter of observation, I admit, 

hut I submit that that observation is answered ty this 

consideration, that here there was a question of enormous 

importance, like all questions affecting education and 

religion; it excited intense feeling; it was felt that 

there was ground for reconsideration of the answers given 

by the Supreme Court, and that re-consideration was invited. 

Your Lordships did not decline to consider the question^ 

Bo one objecting, and came to the conclusion that the 

answers given by the Supreme Court had-he en quite wrong. 

So that I subxait not much can he said in the way of 
Ce^rt 

affirmance of the jurisdiction by that oo^rco. I t certainly 

could not confer jurisdiction, and I submit that it cannot 

he treated as a decision by your Lordships' Board that 

that jurisdiction exists . 

THE LORD CHANCELLOR: Certainly, hut not a decision; I have 

no doubt it was not raised, and i t was not held. 

SIR ROBERT IXNLAY: Nobody wanted it raised really; they 

wanted really to get this appeals/question reviewed in a 

calmer atmosphere. 

Then, my Lords, the third case is a case in 1894 

in Caxiada— and I am simply giving the order in which it 

took place. It is reported in the 24th Volume of the 

Supreme Court Reports, at page 170 . I t is headed: " In 

Re Provincial Jurisdiction to Pass Prohibitory Liquor Laws" 

There wasxa reference of that under the section by the 

Governor General as to the power of the provincial 



- legislators with regard to the prohibition of the sale 

of liquors, and Ontario, Quebec and Manitoba, were repre-

sented at the hearing. That appears at page 172 ; the 

District Counetl appearing for several parties, as well as 

for the Dominion of Canada, who appeared by the Solicitor 

General. The questions were answered; no question as to 

jurisdiction was raised, and Mr Justice Tasohereau was 

absent, so that the matter passed without any protest of 

any kind. The case was taken on Appeal to your Lordships* 

Board, and it is reported in Appeal Cases 1896, at page 

348 . This case was cited before your Lordships l a B t week 

in the railway case before you?, and it was in this case 

that Lord Watson delivered a somewhat elaborate judgment, 

a great part of which was read to your Lordships the other 

day. There again, my Lords, the questions were answered, 

no question being raised. 

The fourth case is the Fisheries case, reported 

in 26 Supreme Court Reports at page 444 . That was in 

the year 1895 : " I n the matter of jurisdiction over 

Provincial Fisheries" . There, as appears at page 449 , 

Ontario, Quebec, Nova Scotia and British Columbia were 

represented, and the Court answered the questions in 

conformity with a previous decision of its own given in a 

former case which came before it judicially. 

LORD ATKINSON: And there was no question -of jurisdiction? 

SIR ROBERT HNT.AY: No, I do not think there is a word raised 

about jurisdiction from beginning to end. That case 

came before your Lordships' Board, and it. is reported in 

Appeal Cases, 1898, page 700 . Again no question was raised 

as to the jurisdiction, and the questions were answered, 

but at page 717, there is a passage in which Lord HerschelX 

Btates refusal on the part of the Board to answer certain 

questions. 
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LORD SHAW: Before you go to that, will you allow me to express 

a certain difficulty which I have with regard to the 

previous case. I have been looking at Lord Watson's 

judgment on page 371, and sgeee/jzidda what- you say, that 

the question of jurisdiction was not raised, but this 

Board then advised His Majesty to discharge the Order of 

the Supreme Court, and to substitute there for several 

answers to the several questions submitted. So that this 

Board was as it were,s stepping into the shoes of the Privy 

Council of Canada, so that it is stronger than merely 

eaylng that the question was not raised. 

SIR ROBERT ETNLAY: Of course where the parties argue a ques-

tion,' and ask the opinion of the Board on the question, the 

form to which your Lordship refers follows really almost 

as a matter of course, unless the Board itself were going 

to say "We decline jurisdiction". Of course one can per-

fectly understand how these things go on in a particular 

case where great interests are concerned, which come to 

your Lordships, and are anxious to get an Opinion. There 

might be very natural^, and very properly, I submit, 

great reluctance to send them away empty, when they had come 

from Canada desiring to have reversed opinions which they 
i 

thought carried with them considerable injustice. 

LORD HACNAGHTEN: The point was never suggested. 

SIR ROBERT UNLAY: No, it was never suggested. Then, my 

Lords, in the case reported in 1898 Appeal Cases to which 

I was about to refer, the expression by Lord Herschell 

at page 717 is this : "Their Lordships must decline ^ ; 

to answer the last question submitted as to the rights of 

riparian proprietors. These proprietors are not paffti.es 

to this litigation or represented before their Lordships, 

and accordingly their Lordships do not think it proper 

when determining the respective rights and jurisdictions 



of the Dominion and Provincial Legislatures to express 

an opinion upon the extent of the rights possessed "by 

riparian proprietors". Now that ohservationAas a very 

great hearing indeed upon the questions submitted ,in the 

present case, and may I ask your Lordships again to xef-er 

\\ • • 

to the questions appearing in the Order of the Privy Council 

at page 4 , Your Lordships-recollect that in the British 

North America Act, by section 92, under head.11, power 

is given to the Legislature of each province exclusively 

to"make laws in relation to certain class of subjects, the 

"lltli^clause dealingwith the incorporation of companies with 

provincial objects,'' Now there are a great many companies 

incorporated in1 that way, and your Lordships will see at 

page 4 that we h&ve this group of questions: "First , 

under 'The British North America Act, 1867 'upon the power 

of the provincial legislatures to incorporate companies? 

What is the meaning of the expression 'with provincial 

objects' in section 92, article 2 said Act? Is 

the limitatioh thereby defined territorial, or does it 

have regard to the character of the powers which may be 

conferred upon'companies locally incorporated, or what 

otherwise is the intention and effect of the said limitation? 

. . (2) Has a company incorporated by a provincial legislature 

under the powers conferred in that behalf by section- 92 

Article 11 of 'the British North Amcrica Act 1867' power 

or capacity to do business outside of the limits of the 

incorporating province. " I f so, to what extent, and for 

• what purpose?". 

LORD SHAW: They embrace every kind of thing. 

SI^ROBERT FINLAY: Yes, my Lord, it reminds one of that 

most exasperating form of question which one has had jhut 

so manjr times "And to advise generally on behalf of the 

infants" . "Has a corporation constituted by a provincial 

legislature with power to carry on a fire insurance 



business". There there is a question about power or capa-

city to buy, grind, or sell grain outside the incorporated 

province. Then there is a series of questions about 

insurance companies, whether they have power or capacity 
. /A ) 
within the incorporator provinc e 

insuring property outside of the province (B) Outside of 

the incorporating province insuring property within the 

province. (C) outside of the incorporating province insur-

ing property outside of the province? Has such a corpora-

tion power or capacity to insure property situate in 

a foreign country, or to make an insurance contract within 

a foreign country? Do the answers to the foregoing 

enquiries, or any and which of them, depend upon whether 

or not the owner of the property or risk insured is a 

citir.en or resident of the incorporating province". Now 

my Lords, every one of these questions will vitally 

iffeet the rights of companies which have been incorporated 

by the Provincial Legislature. 

12. 
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LORD ATKINSON: I see it is asked whether a provincial corpora-

tion can insure foreign property; that is ^question which 

is not touched "by the law of Caaada at all . 

SIR ROBERT FINLAY: That is covered "by Head (e) . 

LORD ATKINSON: But it is not touched by the law of Canada. 

SIR ROBERT FINLAY: That is so, my Lord, and 'I desire particular 

ly to call your Lordship's attention tc the extraordinary 

inconvenience of adopting this course. Here you have a 

series of detailed questions which I venture to sajr it must 

be almost impossible to answer, but the answers if they are 

given, and it is said the Supjeri-OT Court is e ^ s ^ t o answer 

them, would vitally affect vast numbers of companies which 

are in existence and carrying on business. It is said it 

has no binding effect, but it is impossible not to realise 

what the effect on the prosperity of those companies, and 

on the value of their sfeares in the market would be i f the 

Supreme Court pronounced the opinion that they had no right 

to carry on a class of business from which most of their 

profits are derived. 

THE LORD CHANCELLOR: Referring to Page 717, what Lord Herschell 

there in fact said, was: "You have no right to ask the ques-

tion" , but he did say he was not bound to answer, and gave 

his reasons. 

SIR ROBERT FINLAY: Yes; I have read your Lordship the terms 

of the Motion. 

THE LORD CHANCELLOR: Section 60 says "Shall" . 

SIR ROBERT FINLAY: Yes. 

THE LORD CHANCELLOR: But you see without objection made, the 

Courts have hitherto answeredthe questions. 

SIR ROBERT FINLAY: Yes, they have, my Lord. 

THE LORD CHANCELLOR: It being thought that the answer had a 

constitutional result/Lord Herschell thought the Board had 

a right to decline. 

SIR ROBERT FINLAY: Yes. The Supreme Court is of course in some 

difficulty owing to the wording of Section 60. I was about 
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to say earlier in the argument on this same point that 

there may be a distinction between the case of .your Lord-

ships' Board and the case of the Supreme Court, because 

no Statute of Canada could possibly be binding on your 

Lordships' Board, and it could have no jurisdiction to say 

that your Lordships' Board shall answer, nor has it affedted 

to do so. The Statute however has enacted that the Supreme 

£ Court shall answer, and my first observation is that such 

an enactment is unconstitutional, and that they have no 

power to impose it ; secondly, that if the point arose? I 

should submit that with regard to questions fraught with . 

such very serious consequences, and so extraordinarily 

detailed in their character, it would be the duty of the 
SCvf 

Supreme Court, and I ask your Lordships to dô  sor i f the 

point arises—ts ^gt "We decline to answer". 

MR NEWCOMBE: May I interject this remark, that the only questio; 

% debated or raised in the Supreme Court mas raised, or 

raised by my friends in their case here, is the question 
w 

of jurisdiction. The question of the po^er of the Parliament 

to enact this zlausB section, the question as to the pro-

priety of the questions, and as to whether they should be 

answered or not, or what view the Court will take, is not 

before us. 

THE LORD CHANCELLOR: The point is that there is the word "shall 

in the Statute. 

# MR KEWCOMBE: Certainly. 
LOR 0 SUAW: 
si-R nfffir^w H'mporr ghon Am 1 not right in saying that a peru-

? 
sal ofthese questions shows at each stage the very factsM-i 

S/R QOBERT F/rH-M' 

^ They appear at every turn. May I refer my friend to the 

terms of our Notixce of Motion. I read it at the beginning 

of my opening, but I think I had better read it again having 

regard to his interposition. Your Lordships will find it 
* 

at the bottom of Page 7 of the Record. "Take notice that a 

motion will be made on behalf of the Provinces of Ontario, 



Nove Scotia, New Brunswick, Manitoba, Prince Edward Island, 

and Alberta by way of protest against the Court or the indi-

vidual members thereof entertaining i k or considering the 

questions referred to it by the executive Council and that 

the inscription thereof be stricken from the l i st , and that 

the same be reporrted back to the Executive Council as not 

being matters which can properly be considered by the Court 

as a Court or by the individual members thereof under the 

constitution of the Court as such nor by the members thereof 

in the proper execution of their judicial duties" . Of 

course my first point is that the whole thing is unconsti-

tutional, and my second point is that these particular 

questions are such that the Court ought not to answer them. 

THE LORD CHANCELLOR: In the argument before the Dominion XBHS 

Court was the question discussed as to whether thd Court 

could say consistently that these were questions of a &ind 

which they felt it their duty as Judges not to answer. 

» 

Was that point raised? 

( !">!> 



SIR ROBERT EINLAY: I think both my friends Mr Newcombe and 

Mr Nesbittwere present, but I do not know how far that was 

so; my friends I have no doubt will be able to agree about 

it . 

THE LORD CHANCELLOR: I want to know first is it constitutional 
-It tJys> urv-fd sJ^edLt 

to make such a law as Section 60 fct all,^and is it consti-

tutional to insist upon rs^depriving the Judges of the 

right of saying We think it is interfering with private 

rights". Was that discussed?. 

SIR ROBERT EINLAY: I cannot tell your Lordship how far it was 

touched upon. No doubt the first question, the hig ques-

tion of constitutionality bulked much more largely; whether 

and to what extent, if any, the second was touched upon 

iay friend Mr Nesbittwill be in a position to tell your 

Lordships. But your Lordships will observe the terms of 

Section 60 of the Supreme Court Act of Canada in the second 

paragraph are very imperative. "When any such reference is 

made to the Court it shall be the duty of the Court to 

hear and consider i t , and to answer each question so re-

ferred". It is very specific—when any questions are put 

Parliament says to the Supreme Court: " I t shall be your duty 

to hear and determine and answwr each question that is ptiit". 

The next case to which I refer is a very important 

case relating to the law of bigamy which I mentioned to 

your Lordships by way of illustration at an earlier period. 

It is reported in the 27th Volume of the Supreme Court 

Reports, Page 461 , and it is headed: " In the mafcsx matter 

of the Criminal Code, 1892, Sections 275-6 relating to 

bigamy. Special case referred by the Governor-General in 

Council". The point had arisen in two inferior courtd, 

in the King's Bench and Chancery Court%, and different 

views had been taken upofa the question, and then a question 

was sent by the Governor-General under section 60. It was 

held, or rather it was answxered that Sections 275-6 of 

CO 



the Criminal Code respecting the offence of bigamy are intra 

SttxmJ) 

vires of the Parliament of Canada. Krmrhj.gf^'Just ice/ dis-

sent^d. Section 275 your Lordships will see defines bigamy: 

"Bigamy is the act of a person who being married goes through 

the form of marriage with any other person in any partflr of 

the world". Then sub-section (4) agues says: "No person shall 

be liable to be convicted of bigamy in respect of having 

gone through a form of marriage in a place not in Canada 

unless such pwrson being a British subject resident in 

Canada leaves Canada with intent tcgo through such form 

of marrSage".. 

THE LORD CHANCELLOR: This is the basis of the decision. 

SIR ROBERT UNLAY: This is the basis of the decision, my Lord. 
2Aa -^Lo-i^t^X. T<-4LJJLy 

THE LORD CHANCELLOR: tfj»e«ma^rolatioii^irFs,ttre/r constitutional 

question was^/a question/asked as to the meaning of it? 

SIR ROBERT PINLAY: Exactly, my Lord. Of course I refer to this 

case in the first place as showing that it is another in-

stance of a reference being made. It was my duty to mention 

it in that connection, but I further mention it as showing 

the extraordinary importance of the question, and, as I 

submit, .the extraordinary inconvenience of allowing a ques-

tion ofthis kind to be, for practical purposes, decided in 
Hw 

this manner. Kre/Courts had differed; the point was not 

taken by way of appeal; Counsel were not heard, but the. 

Governor-General sent a question to the Supreme Court under 

the alleged powers of Section 60, and no Counsel appeared 

to oppose the validity of the said section. There was XEkdgc 

nobody interested, and the Court could not authorise the 

appearance of Counsel on behalf of any person who might 

possibly think of committing bigamy. I mean to say there 

was no class of persons who could appear, and the result 

was that it was argued without any cause being shown at all . 

THE LORD CHANCELLOR: Was the constitutional question raised 

and discussed?. 

SIR ROBERT UNLAY: No.' 
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THE LORD CHANCELLOR: The significande of it is the fa c t that X 

the question was answered, which you say illustrates the 

gravity of it. 

SIR ROBERT EINLAY: Yes, my Lord. Ey friend Mr Newcomhe was 

the only Counsel who appeared, "but he appeared for the 

Government of Canada, and, of course, did not question 

the validity of the reference which the Governor-General 

had made. I am not going to launch out into the subject 

of bigamy, but I mention EcLeod's case from Australia in 

order to illustrate the gravity of the question. 

(Adjourned for a short time). 
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Sir Robert FIHLAY: Before your Lordships rose Lord Atkinson 

called attention to the fact that in McNaghten's case the Lord 

Chancellor announced in his Speech in the House of Lords that 

he proposed to introduce a measure in a few-days dealing with 

the subject, and then he went on to say that i t would be a great 

advantage i f the law could be declared to the House by the 

Judges before that measure was discussed; so that that does not 

diverge very far from the rule which was supposed to have 

existed that it should be with regard to a pending B i l l . 

I was about to say a word or two with reference to the 

effect 

of the answer given in that case with regard 

to bigamy. Your Lordships are aware that in the case of 

Macleod a similar question came from Australia, and it was 

argued before your Lordships'Board. It is reported in the 

Appeal Gases for 1891 at page 455 . 

The LORD CHANCELLOR: I s that the bigamy case? 

Sir Robert PINLAY: Yes my Lord. It came from New South 

Wales, the Appellant being Macleod, the person who had been 

convicted of bigamy, the Respondent being the Attorney-General 

for New South Wales, and the point raiBed by the Appellant was 

that he could not be convicted in respect of a marriage outside 

of Australia. Section 54 of the Criminal Law Amendment Act of X* 

1883 of Australia provided that: "'whosoever being married marries 

another person during the l i fe of the former husband or wife, where-

soever such second marriage takes place, shall be liable to 

penal servitude for seven y e a r s ' . Held, that these words must x 

be intended to apply to those actually within the jurisdiction of 

the Legislature, and consequently that there was no jurisdiction 

in the Colony to try the appellant for the offence of bigamy 

alleged to have been committed in the United States of America". 

The LORD CHANCELLOR: This i s no more than a decision of what 

i s the state of the law relating toJbigaggr^^What your Lordships 

held on1 "appeal was1 * the Australian Statute must be construed 
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as relating to second marriages taking place in Australia; other-

wise it would "be ultra vires. Then in the question submitted 

to the Supreme Oourt in Canada they had to do with a Statute 

which contained a general provision of that kind, but qualified 

it by saying that it should apply, i f the marriage took place 

outside of the Dominion, only to persons resident in the Dominion 

who left the Dominion for the purpose of contracting the marriage • 

words to that effect - and I am told that that answer,given 

without argument on the other side, without there being any 

judicial proceeding whatever, there having been two conflicting 

decisions in the Courts before, has governed the subsequent 

practice. My friend to Nesbitt tells me that thAt i s so, and 

I submit to your Lordships very respectfully that it i s a very 

good illustration of the extraordinary inconvenience of thiB 

practice. I told your Lordships that in the Canadian case 

the Chief Justice dissented, and at page 478 occurs the expression 

to which I referred: "Had the offence created by the.act been 

confined to leaving the Dominion with intent to go through a 

bigamous marriage in a foreign country, in which case an act 

committed in a foreign state or without the jurisdiction would 

not have been essential to the completion of the offence, which 

would in that case have been wholly local, it would in ray opinion 

have been within the jurisdiction of the Dominion Parliament, but 

as I have shown above in the legislation before us the criminal 

act is the marriage without the jurisdiction preceded by the act 

of leaving the Dominion with intent to celebrate i t " . 

The Lord CHANCELLOR: That really relates only to the law o f 

bigamy. 

Sir Robert FINLAY: Gertainly ray Lord. I only read it by way 

of showing that an answer of that kind - the Chief Justice dis-

senting and no party having been heard on the other side - has 

regulated the practice 

The LORD CHANCELLOR: That i s obvious, on the practice you can 



ask a question on the law of bigamy and get an answer, but ^hat-

ever authority it has ( it does not show whether it is constitutional 

or not. 

Sir ROBERT FINLAY: The sixth case of reference under the 

statute of 1891 is in the matter of representation in the House 

of Commons, reported in the 33 Supreme Court Reports at page 475 . 

There there was a reference at the request of the Provinces of 

New Brunswick and Nova Scotia, the Provinces concerned. The 

dispute was as to the unit of representation, and whether the 

Provinces had ceased to have right to so many members in the House 

of Commons. The reference went ultimately to your Lordships' 

Board and is reported in the Appeal Cases for 1905 at page 37 . 

No objection was taken there, nor in the Privy Council. At that 

page in the Reports of the Appeal Cases i s reported the decision 

on appeal from the New Brunswick and Nova Scotia cases and also 

of the Prince Edward Island case on a similar point, which is 

reported in the same volume of the Supreme Court Reports, volume 

33 at page 594 . 

The LORD CHANCELLOR: That is another one. 

Sir Robert FINLAY: That i s another one, but they are both 

dealt with in the same Report in the Privy Council. 

Then my Lord the seventh case was a case relating to 

legislation with regard to abstention from labour on Sunday. It 

i s in the 35 Supreme Court of Canada Reports at page 581 . There 

a new question arose. Your Lordships will observe that in the 

Act of 1891 there are no words such as occur in the present Act 

with which your Lordships are concerned dealing with the right to 

refer questions as to legislation, whether it has been carried out 

or not, in other words to put questions regarding pending b i l l s or 

proposed b i l l s or possible b i l l s . There 1b no power to put such 

a question, although that is conferred by the section as amended 

in the Act now before your Lordships, and in this case with regard 

to abstention from labour on Sunday, at page 581 it was held that 
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that section that I have referred to of the Act of 1891 does 

not empower the Governor-Qenerall to refer questions as to 

possible legislation which may or may not be enacted, and the 

contention about head ( E ) as to cases ejusdem generis that I 

referred to before was disposed of in that case. Then the 

questions that were put were answered by Mr Justice Oirouard, 

Mr Justice Davies, Mr Justice Nesbitt, and Mr Justice Sedgewick, 

by the three former on account o f the practice of the past, but 

under protest, following the Attorney-General for Ontario and the 

Hamilton Street Railway Company. Now tiie protest your Lordships 

will find at page 591. g g 



This is the passage. "The Judgment of the Court was as follows: 

After the fullest consideration of the 37th Section of the 

Supreme and Exchequer Courts Act under which this reference is 

made to us and of the strong observations made by the Judicial 

Committee in the reference made by the Government of Ontario 

to the Court of Appeal of that Province in the matter of the 

Hamilton Street Railway Company reported on appeal to the 

Judicial Committee (1903 Appeal Cases 524)" 

The LORD CHANCELLOR:- You have not given us that. 

Sir ROBERT FINLAY:- No, my Lord, that was a Provincial 

reference. 

The LORD CHANCELLOR:- "to the Judicial Committee". 

Sir ROBERT FINLAY:- Yes, but it was a reference made not 

by the Government of Canada but by the Government of the Pro-

vince of Ontario to the Provincial Court, and then the answers 

of the Provincial Court were brought to your Lordships' Board 

on appeal under a corresponding Provincial Statute. "After 

the fullest consideration of the 37th Section and of 

the strong observations made by the Judicial committee in the 

reference made by the Government of Ontario to the court of Appeal 

of that Province in the matter of the Hamilton street Railway 

Company reported on appeal to the Judicial Committee at page 528 

as to the principle, convenience and expediency, of Courts of 

Justice answering hypothetical questions submitted to them as 

distinct from those arising in concrete cases, we are of the 

opinion, /that the questions submitted to us, as to whether certain 

supposed or hypothetical legislation which the Legislature of 

one of the Provinces might in the future enact would be within 

the powers of such Legislature, are not within the purview of 

the Section. Questions as to the Constitutionality of existing 

legislation are clearly within the meaning of that 37th Section, 

and the general words 'touching any other matter' must be 



considered as within the rule eJusdem generis and may well refer 

to Orders in Council by the Governor General, or Lieutenant 

Governors,as the case may be, passed pursuant to the Dominion 

or Provincial legislation the constitutionality of which may 

be in question, or to departmental regulations authorised by 

Statute. These Orders in Council cover a very large legislative 

area and include regulations on the subjects of navigation, 

pilotage, fisheries, Crown lands, forests, mines and minerals. 

For the first time this question of jurisdiction has been 

raised by one of the interested parties, and for that reason 

we feel bound to express the foregoing views from which Mr 

Justice Sedgewick dissents. As, however, the practice of this 

Court heretofore has been to answer questions similar to those 

now submitted as to the power to legislate vested in the Dominion 

or the Provinces/ and on appeals to the Judicial committee of 

the Privy Council answers have been given by that Board on the 

assumption that the questions were warranted by the Section 

to which we have referred, we will follow in this case,subject 

to the expression of the foregoing views,the practice of the 

Courts on similar references and proceed to answer the questions 

as follows." The protest there related to the fact that the 

questions related not to any existing legislation but to proposed 

legislation. Then there is one passage in the Judgnent of Mr 

Justice Idington at page 594 to which I desire to call attention. 

Mr justice Idington says: "The questions are raised here of the 

right of the Governor General in Council to ask and the juris-

diction of this Court to answer, questions of a speculative 

character touching the Constitutionality of proposed or possible 

future legislation by the Parliament of Canada or the Legislature, 

stfcfc of any of the Provinces of Canada and having no relation 

to actual existing legislation enacted by any of these bodies. 

I t is urged that the 37th Section of the Supreme and Exchequer 
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Courts Act gives this right to ask and this power to answer, 

and it is said that even.if this be not so it .has been the 

practice heretofore to answer such questions, and that such 

practice should be now .followed. I cannot find that such a 

practice has been so followed or followed for so long a time 

as to constitute it an established usage that has grown thereby 

to be lav; that inusrt govern the conduct of this Court. It must 

be admitted that the deliberate adoption by the Court of such a 

practice when that adoption could not be attributed to any ! 

authority but this Section 37 , or that for whicli it is substituted 

should be looked upon as an interpretation of these Sections, 

or one of them, which now should bind all the Judges of this 

Court.» And then Mr justice Idington reviewed the cases. I 

think I have mentioned the cases to which he referred, and at 

page 604 he says this : "I am not concerned here to lay down, 

nor do I try to lay-down, any course of duty to be pursued by 

Parliament in that -regard but it seems to m e ^ o adopt such an 

innovation it ought to be made clear beyond doubt as the will 

and intention of Parliament before I presume to attribute to it 

the innovating purpose that assuming jurisdiction here would 

clearly involve. I desire to abstain from,and to be understood 

as abstaining from, any expression of opinion as to the power 

of Parliament in Canada to exercise any such innovating power 

and tcs. establish in this or any other Coort such a jurisdiction 

as we are asked here to exercise in that regard." That all 

relates to future possible legislation, and then he refers to 

the practice in other countries, the United States and the 

separate States of the United states. Then the passage which 

was referred to in the Judgment of the Privy Council occurs 

in the report in the Appeal Cases for 1903 beginning at page 

524 . The Lord Chancellor, Lord Halsbury, says this at page 

529, and this is the passage I think to which the Supreme Court 



referred: "With regard to the remaining questions, which it 

has been suggested should be reserved for further argument, 

their Lordships are of opinion that it would be inexpedient 

and contrary to the established practice of this Board to attempt 

to giveany judicial opinion upon those questions. They are 

questions proper to be considered in concrete cases only; and 

opinions expressed upon the operation of the sections referred 

to , and the extent to which they are applicable, would be 

worthless for many reasons. They would be worthless as being 

speculative opinions on hypothetical questions. It would be 

contrary tojprinciple, inconvenient, and inexpedient that 

opinions should be given upon such questions at al l . When they 

arise , they must arise in concrete cases, involving private 

rights; and it would be extremely unwise for any judicial 

tribunal to attempt beforehand to exhaust all possible cases 

and facts which might occur to qualify, cut down, and override 

the operation of particular words when the concrete case is 

not before i t . " 

Then, my Lord, the eighth case, and there is only 

one other under this Statute, is In re The Railway Act in the 

36th Volume of the Supreme Court of Canada Reports at page 136 . 

The LORD CHANCELLOR:- In the case you last gave us this 

Board did answer the first question. 

Sir ROBERT PINLAY:- Yes, my Lord. 

The LORD CHANCELLOR:- it discriminated? 

Sir ROBERT PINLAY:- It discriminated. 

The LORD.CHANCELLOR:- It refused to.answer the others. 

Does not that look like an opinion that it was lawful to a3k 

but not imperative to answer? 

Sir ROBERT FINLAY:- The question had never been raised, 

and of course on the very face of the questions there arose 

was 
this further objection, that the question/of a speculative nature 
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on a hypothetical state of facts, and for that reason Lord 

Halsbury said it was very inexpedient to answer it and they 

would not answer it although the point was not raised at all 

as to the constitutionality of the reference. I submit that 

it does not amount to a decision. 

The LORD CHANCELLOR:- No, I do not say i t does. It looks 

like an opinion. 

Sir ROBERT PINLAY:- It i s passed by I must admit that 

i n many of these cases, where the parties consented, the matter 

has been allowed to go through. 

Lord ATKINSON:- I f they had jurisdiction to ask, were 

not the Judges bound to answer? 

Sir ROBERT PINLAY:- Section 60 of course could not apply 

to your Lordships' Board. 

Lord ATKINSON:- No. 

Sir ROBERT PINLAY:- But it would apply, to the Supreme 

Court, and that i s , as I submit to your Lordships, a very strong, 

reason for holding that the whole Section is ultra vires, because 

there is no limit to i t : Any question however complicated, 

however momentous the consequences to private individuals may 

be, i f the Governor General in Council puts it to the Supreme 

Court under the Statute, i f that statute be intra vires fthe 

Supreme Court is bound to answer. I submit, my Lords, it is 

a strong reason for holding that the enactment itself is un-

constitutional and ultra vires of the Parliament of Canada. 

Lord ATKINSON:- Because it says it shall be the duty of 

the Court to hear and consider it and to answer. 

Sir ROBERT PINLAY:- And to answer each of the questions. 

Lord ATKINSON:- Each of the questions. 

sir ROBERT PINLAY:- So that it is extremely specific. 

The LORD CHANCELLOR:- It is quite true the Statute says 

so. I f it be true that it is not imperative to answer 
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I do not say that it is it means that to that extent at 

least the statute Is ultra vires , it involves that, so far as 

it is an obligation which is unconstitutional it is ultra 

•vires, but that is not the same thing as saying that it is ultra 

vires to authorise the Executive Government to ask the question. 

Sir ROBERT FINLAY:- My submission covers the whole ground, 

I submit any reference of this kind'to the supreme Court is 

ultra vires . I quite conceive they might establish any body 

of experts they like to advise them on such points, but I submit 

it is ultra vires to ask any such- question in this way of 

the supreme Court. Further, there arises that question of 

whether it is ultra vires to impose the obligation as they have 

'affected to do on the supreme Court to answer. 

Lord ROBSON:- Your contention i s , Sir Robert, that nothing 

but questions as to existing law can be.referred by the Governor 

General of Canad^to the Supreme Court? 

Sir ROBERT FINLAY:- I should not concede even that, my 

Lord. That is the law here with regard to the Judges being 

consulted. 

Lord ROBSON:- I put it this way,that your contention is 

that they have no Constitutional authority to pass an Act 

which will entitle any questions at all except questions of 

lav; to be put? 

Sir ROBERT FINLAY:- No, not even questions of law. 

Lord ROBSON:- The Supreme Court must deal only with ques-

tions of lav; brought before it in the ordinary course. 

Sir ROBERT FINLAY:- In the regular way in the course of 

administration of-justice. 

Lord ROBSON:- I do not at present see I daresay you 

\vill deal with it vfhyjdo not the words "peace, order and 

good government" cover a power of that kind?- The English 

Parliament clearly way refer questions of that kind to the 



Privy Council; it has jurisdiction to do it within the Consti-

tution, but why has not the Parliament of Canada the power to 

do the same thing? I can understand this, that the Dominion 

Parliament would not have power to make the Supreme Court deal 

with questions that might be in excess of.the jurisdiction 

of the Dominion Parliament. For instance, I see among the 

heads put in Section 60 are the interpretation of Dominion 

Statutes, I can quite understand that there should be some 

limitation upon the power of the Dominion Parliament to submit 

this very wide range of questions to the Supreme court, but 

I do not at present see-why the Dominion Parliament should not 

have power in regard to matters well within its jurisdiction 

to refer them to the Supreme Court under the head of "peace, 

order and good government". It may be very impolitic legis-

lation I think it is — it is not only impolitic but open 

to the very gravest abuse. 

Sir ROBERT FINLAY:- The reason I submit for that contention 

is that the Supreme Court is constituted under the authority of 

Section 101 of the British North America Act. 

Lord R0BS0N:- Section 101 does not override the generality 

of Section 91 . Section 91 gives the jurisdiction to deal with 

"peace, order and good government", and i t gives that in the 

widest terras. It points out in that section that the generality 

of that power is not to be limited by the mere enumeration 

that follows i t . The doctrine of Sjuadem generis is expressly 

excluded, so that you have got to deal with nothing but the 

words "peace, order and good government" in their widest sense, 

and that sense is not to be restricted by any succeeding enumera-

tion, or by any succeeding Section. 

Sir ROBERT FINLAY:- But your Lordship will see in the 

first place that power as to "peace, order and good government" 

is to be exercised, according to the very terms of Section 91 , 
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only "in relation to all natters not catling within the classes 

of subjects by this Act assigned .exclusively to the Legislatures 

of the Provinces." 

Lord ROBSON:- Certainly; in other m>rds they cut out 

there an exclusive sphere of action for the Provinces. 

Sir ROBERT FINLAY:- But they are claiming by this Section 

to refer to the Supreme Court questions which relate to purely 

• Provincial matters. 

Lord ROBSON:- I put that a moment ago. I said I could 

understand that argument — I could understand that Parliament 

should not be empowered to refer questions like that in Section 

60 , (df course I am not expressing any opinion upon i t ) on 

the interpretation'of Provincial legislation. I can under-

stand an argument arising on that, which I say nothing about, 

that that is ultra vires, but I want to have your contention. 

Do you say as to matters not within the scope of Section 92 , 

^ matters which have nothing to do with Provincial legislation 

but merely to do with Dominion legislation ,the words "peace, 

order and good government" would not entitle the Dominion 

Parliament to refer such matters, matters within their own 

jurisdiction and competence, to the Supreme Court for advice? 

Sir ROBERT FINLAY:- I do, on account of Section 101 , 

because the supreme Court is specifically dealt with by section 

101 , and it is under Section 101 that the supreme Court has been 

erected. 

^ Lord ROBSON:- Yes, but how do you.get over the difficulty 

that section 101 is not to be taken to limit the generality 

of the power given under the words "peace, order and good 

government"? Section 101 undoubtedly specifies what before 

is merely general, in the words "peace, order and good govern-

ment", but i f the Dominion Parliament likes to constitute a 

Supreme Court and to take, i f it pleases, those veiy persons 
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and constitute them a Commission, and then, i f it likes to 

combine the powers of the supreme Court with a commission, 

why does not that power come under the heading of "peace, order 

and good government"? 

Sir ROBERT FINLAY:- There are two answers to that. In 

the first place they have not done that. Section 60 in terms 

says that the reference is to be to the supreme court, that 

they are to hear it argued, give Judgment and the reasons, and 

that it shall be a Judgment for the purposes of appeal; so that 

they have not treated it as a Commission at a l l . I f they had 

treated it as a Commission no appeal to the Privy Council would 

have been possible. Then secondly, I say Lhat the functions 

of the Supreme Court are defined and exhaustively defined in 

Section 101 , which is the Section under which it has been created. 

Nov; i f your Lordship would look at Section 101 you will see that 

its functions are two-fold. The first is a Court of Appeal, 

that is purely sitting as a Lav; Court to decide actual cases in 

which points have been raised, secondly to act as an additional 

Court for the better administration of the laws of Canada. 

Lord ROBSON:- They are both Law Court purposes. 

r 
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Sir ROEERT PINLAY:- Eoth law court purposes, and that i s . a l l . 

I say that i s an exhaustive definition of the functions of . the 

Supreme Court which by section 101 the Parliament of Canada.is 

.authorised to create. They cannot go outside t b a t , . 3 n d I go 

further and I say that the imposition of such duties 3s.answering 

questions in the abstract is repugnant to the functions.of a 

Court of Justice. The Supreme Court i f . i t is to.have questions 

of this kind sent to i t i s fettered in i t s discharge of i t s . d u t i e s 

.as a Court of Justice. And. I therefore say, in the f i r s t . p l a c e , 

that the exhaustive definition of the , duties. .of.the Court in 

section 101 .excludes such references: in the second place that 

such references are in their nature such as to hamper the effi-

ciency of the Court and, therefore., cannot be imposed. 

LORD ROBSON: - I was going to make another point rather in your 

favour. Your observations about the functions .of the Court being 

exclusive do not impress me at present very much, but there is 

t h i s . t o be considered: the Supreme Court is there authorised to be 

constituted for the benefit both of Dominion and Provinces. The 

Provinces have a right to have a Supreme Court. They have a right 

to have it merely to decide their questions of law, but to be there 

deciding apparently nothing but. auestions of law. I f the Dominion 

Parliament had the authority which.they contend for , it might.be 

said you are not giving the Frovinces what the Statute directs you 

to give them, that i s a pure and proper Court of Law. 

Sir ROBERT PINLAY:- Exactly. That is exactly my contention, 

and I was about to say and it bears direritly on that ..point and on 

what your lordEhip has said as to the.power to legislate for .the 

peace, order, and good government, of Canada: that I do not for. a 

moment question the ri^ht of the. Parliament of Canada to.appoint 

any commission or body of experts to whom they might refer such 

questions, rfhat I say is they cannot make the Supreme Ccurt that 

body. 
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LORD ATKINSON:- Does not your argument come t o . t h i s a l t h o u g h 

the "peace, order, and good government" provision may enable.you 

.to.supplement the things specially.enumerated, you cannot make use 

of i t to repeal the enumerated.clauses? 

Sir .ROBERT F1NLAY: - Exactly: that i s my. submission, and her.e 

you have two broad facts : f i r s t , that section 101 contemplates a 

Court of Law in the most proper sense of the term whether s itting 

in appeal or by way of original jurisdiction . 

LORD ATKINSON:- That is if one of the enumerated clauses sets 

up a Court of Law, you cannot make use of the "oeace., order, and 

good government" Drovisidn to turn it into an advisory body which 

would amount practically to a repeal cf this : indeed, it .would 

change its nature. 

Sir.ROEERT P I N L A Y : Y e s , my Lord, and it goes further because 

I submit such duties .are so inconsistent with the nature of a Court 

and so calculated to hamper i t , that it i s really setting the Act 

at defiance to impose i t . 

LORD ATKINSON: — practically a repeal pro tanto. 

Sir ROBERT FINLAY:- Yes. my.Lord. 

I was about to refer- to a case in the 36th Supreme Court of 

Canada Reports, at page 136. It is'.enough to say that the reference 

there was as to the validity of .an Act of the Parliament of Canada 

providing that Railways should not be relieved from l i a b i l i t y for 

personal injuries to any employee by any notice or condition. No 

protest was made. Tbe question was answered. -No objection was 

taken by anyone and with some difference of opinion the Court 

answered the question that the Statute was intr8 vires of the 

Parliament of Canada. That came up before your Lordships' Eoard 

in tbe Appeal Cases for -1607, at page .65 . It was held to be 

intra vires. Again, no point was taken. 

Then the last case under the Act .of 1891 i s tbe provincial 

Ferries case in the 36th Supreme Court of Canada .Reports .at .p3ge 206. 

There Counsel appeared for the Dominion of Canada and for the 
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Frovince. of Ontario, and the Act was held to be intra vires. 

Again, the point was not taken, and no protest was.trade. 

.Now these are a l l the cases that I am aware of With 

reference to the Act of 1891. 

Before I pass to.the new leg is lat ion .o f '1906 which intro-

duced words so as to enable the Governor-General to refer ques-

tions tc any possible future legis lat ion , the Act containing words 

to that e f fect , may I mention.one other case on.an incidental 

point which I think is not uniirportant in the construction of 

section 101? It is the case of I 'Association St. Jean-Eaptiste 

de Montreal v. Erault, in 31 Supreme Court of Canada Reports, at 

page 172. That was not .the case of a reference at a l l , 3nd the 

question was as to whether appeals could be entertained from the 

Provincial Courts.on questions of the Provincial Law. The point 

was taken, i t seems rather a startling one, and was rejected by 

the Court, that the Supreme Court could .only administer the Canadian 

Law, and that, therefore, an appeal on the Provincial Law was invalid, 

That was rejected of course by the Court: theypointed out that so 

v 
far as the Supreme Court is to act as a Court of Appeal, it must 

* 

of course administer the law prevailing in the province from which 

the appeal ar ises , but that so far , under the second limb of. sec-

tion 101, as it is to administer justice under the Law of Canada, 

it administers the Law of the Dominion not any Provincial Law, but 

that the Courts to be erected under that are Admiralty, Exchequer, 

and so on. Acts relating, to the administration of the general Law 

of the Dominion.I need only read a very few lines of t~h£%e. 

THE LOKD CHANCELLOR:- What is the point raised there? 

Sir ROEEHT FINLAY: - The point raised was that the appeal 

from the provincial Court was incompetent on the ground that the 

SuDreme Court was to administer the Law of Canada and that .this 

appeal related to the Provincial Law. That contention, of course, 

was rejected. 
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THE LCRD CHANCELLOR:- I understand that: I only meant, what 

is the bearing of i t ? 

Sir ROEERT FINLAY:- I only c i t e . i t . f o r this reason, that tbe 

second bead of section 101 as to original jurisdiction , power of 

any Court to be created under section 101, does relate to what 

is only tbe Law of Canada: that is tbe Law of the whole.Dominion. 

Your Lordships see section 101 f irst provides for a Court of Appeal 

The""LOPL CHANCELLOR:- Yes, besides that a general Court of 

Appeal for Canada is for all the Provinces of Canada. 

Sir ROBERT FINLAY: - And with reference to all . the Law., and 

under the second head i t administered the Law.of Canada.-

The LORD CHANCELLOR:- Canadian Law. 

Sir ROBERT FINLAY: - Canadian Law. That .is the only bearing of 

that case. 

Then I pass on to the Supreme.Court Act of 1906, which is the 

Act with which we have at present to deal. It was originally the 

6tb Edward V I I , chapter 50, section 2: now it i s re-enacted in the 

Revised Statutes of Canada for 1906., chapter 139., section 60 . 

That is the section which is before your lordships. 

LORD ATKINSON:- Is not the result cf all those authorit ies . tbi 

that the Judges have power to refuse to answer? 

Sir ROEERT F1NI.AY:- Yes, my Lord, at all events, that has been 

laid down most particularly by the Judicial Committee so far as 

their functions are concerned and their example was followed in 

that case to which I referred last but one by the Supreme Court. 

The Supreme Court did.assert their.independence to that eitent 

by saying tbat .tbey were, not bound.to.answer. 

LORD ATKINSON:- I did not catch as you went through the Acts, 
V 

were there any words in those other.Acts before tbe Act of 1906, 

section 60 , equivalent to.those words " i t shall be the doty o f . t h e 

Court to bear and consider it and to answer?? 

Sir ROBERT FINLAY:- I think so. 
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LORD ATKINSON:- They held that notwithstanding those words, 

they were not bound to answer. 

Sir ROEERT FINLAY:- I beg your Lordship 's pardon, tbe words 

are not exactly the fame: the words are these. I wi l l . read tbem. 

It i s . t h e second sub-section of ,section 37 as .enacted by.the Act 

of 1891: ffTbe Court shall certi fy to,the.Governor in Council for 

his information its opinion on questions so referred with the 

reasons therefor which shall be given i n . l i k e manner as in the 

case of a judgrrenyypn an appeal to the said Court and any judge 

who differs froir the opinion of the-majority shall in l ike manner 

certify his opinion and his reasons. " 

LORD ATKINSON:- Does it.come to t h i s , . t h a t al l . those authori-

t i e s establish that notwithstanding that imperative language, . they 

were s t i l l entitled net to answer? 

Sir ROBERT FINLAY:- In one case they did assert that. Of 

course that could.not have any binding effect.upon your .Lordships ' 

Eoard. I think I went a l i tt le too far my learned f r iend , Mr 

Nesbitk reminds me the point taken in that case to which.your 

Lordship is referring and \to which I referred specially was that 

the question did not refer to any exist ing legislation , but was 

a question merely as to what would be the effect of possible 

legislation .and what the Supreme.Court held was that that was 

not within the terms of the Act as it then stood which dealt 

only with existing legislation . That toas the precise decision , so 

that I ought to have limited my answer to what your Lordship asked 

to that extent. 

i 

LORD ATKINSON:- The ground was that it 'was outside the Act. 

Sir ROEERT FINLAY: - Outside the Act. .So t h a t . I cannot say 

.and I doubt whether the Supreme Court could s a y , i f this legis-

lation is intra vires at al l , that tbe command to answer is not 

binding upon it . 

THE LORD CHANEFLLOR:- I am not at all sure about that. 
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The use of the power must be constitution.] . , but there are certain 

constitutional rights in the Provinces. It is a Court of Appeal 

fro-a the® and in which they are interested . They nay say, You 

cannot depart from the constitutional position of judges and you 

% 

cannot compel judges to answer questions which would be contrary 

to the constitutional usage. In England, for instance, I 3hould 

have thought it would be regarded as what we call unconstitutional 

to compel the Judge to exercise any function inconsistent with 

his impartiality and with being able to discharge his duty. 

Sir ROBERT FTiJLAY: - Yes, my Lord, to exercise any function 

which would invdlve his publicly expressing an opinion o.n a point 

on which he might afterwards have to adjudicate in his judicial 

capacity. 

LORD RORSQN:- In short, the Provinces have a right to a real 

Court of Appeal, not a court of AoDaal performing non-judicial 

duties. 

Sir ROBERT FINLAY:- Yes, my Lord. The truth is that on all 

the most burning questions, the appeal to the Supreme Court sight 

become absolutely useless because by putting a series of inter-

rogatories to the Supreme Court on every point that was l ikely 

t*0 arise, the Dominion Government would have made sure of her 

ground. 

THE LORD CHANCELLOR:- Yes, but it seems that the Court including 

this Board have for a period of a good many years been in the habit 

of considering these questions, and notably this Board on at least 

two occasions -declining to answer questions because they thought 

they were not appropriate questions. In the Canadian Courts it 

may be they have not quite taken that attitude although they go 

i 

very near it. That is about asking questions and the convenience 

of asking them.ani it may be.to get answers. The other point is 

) K 

whether you can compel the answer. 

SIR ROBERT FINLAY:- That is so: the points are distinct to that 

extent. 
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THE LORD CHANCELLOR:- What is your proposition.as far as 

the first is concerned? The Frovinces as well as the Dominion 

have repeatedly availed themselves of i t without the least ob-

jection. 

Sir ROBERT FINLAY: - I say .that the whole thing is wrong, and 

that no convenience in particular cases leading to consent or 

acquiescence, can confer jurisdiction i f there i s no jurisdiction . 

That is my submission ;and that there is no indication of an opinion 

by your Lordships ' Eoard on the question. 

THE LORD CHANCELLOR:- It is a d i f f i cu lt thing rather to say 

that a thing is unconstitutional which has teen in practice acted 

upon by this Eoard for a good many years? 

Sir ROEERT FINLAY:- Not where you are, dealing with a written 

constitution, i agree if it were*the case of an unwritten con-

stitution long prabtice would be a most .valuable element. Here 

we have the constitution in .writ ing in a modern Act of Farliament. 

The LORD CHANCELLOR:- I f it can be made to depend on section 

SI that is an answer, but if you have tc invoke what .is a con-

stitutional position of a Court of Law in , the administration of 

Justice , it may be that it is not quite so easy. 

Sir ROBERT FINLAY:- I agree. Practice is valuable in deter-

mining what an .unwritten constitution i s , but in construing a 

written constitution of recent date, I submit it is no help. There 

are a hundred reasons why the point was not taken: it was convenient 

to get an opinion from your Lordships ' Eoard. The point was never 

argued, and it is not your Lordships' practice to raise points ishich 

are not taken by the parties who have come at great expense to get 

the opinion of this Eoard. My main point is that (consent or no 

consent by the Province or the Dominion or both of them, there is 

no power in the parliament of Canada tc pass such an Act as this 

authorising any reference of any question to the Supreme Court in an 

advisory capacity. 

LORD ATKINSON:- If they are compelled to answer, it makes the 



thing so much stronger. 

Sir ROBERT PINLAY:- It makes it so much the worse. It is 

another argument for holding the section ultra vires. That is 

my main proposition. The Provinces now are beginning to taste 

the fruitscof their acquiescence in having the points brought up 

in this way when they thought it .convenient to have these points 

so decided. Now they find themselves with this recoiling upon them 

and that a series of questions the answers to which would have a 

most vital effect upon Provincial enterprise and Provincial Legis-

lation are being nut which would really tie the hands for all 

nractical purposes "Of the Supreme Court as a Court Of Anpeal. It 

wo.uld be necessary in every such case if it arose judicially to 

omit going to the Supreme Court, because it would cease to be 

valuable for this purpose, and tc. go straight to your Lordships' 

Eoard. That was not the intention of the framers of the Supreme 

Court, and I say that this use- of the Suoremc Court is in violation 

of the very terns of section 101. 

The LORD CHANCELLOR:- That is the .end of the cases in the 

Supreme Court? 

Sir ROBERT PINLAY:- There are one or two mare under this 

later Act", but what I was about to call your Lordships' attention 

to was the fact that^in this Act the most recent Act, in the 

Revised Statutes of Canada 1906, chapter 139, as it is set out at 

• age 4 of the Appellants' case words, were introduced under head (D) 

"Important.questions of law or fact touching . . . . (D) The Dowers 

of the Parliament of Canada, or of- the Legislatures of the Pro-

vinces, or of the respective Governments thereof, whether or not 

the particular power in question has been or. is proposed to be 

executed. " 
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LORD SHAW: That completely r^mssfctes^ it . 

SIR ROBERT EINLAY: Yes, my Lord, absolutely, and dispels tbe 

difficulty which was experienced hy the Supreme Court in 

that case with regard to the proposed legislation. 

Low, my Lords, Under this Act there have been only 

two cases the first of which ia reported in the 43rd Volume 

of the Supreme Court Reports, Page 434; and the second is 

the present case. The case in the 43rd Volume of the Supreme 

Court Reports is headed: " In re the Criminal Code. In the 

matter of an Order of Council respecting section 873(a) 

of the Criminal Code, and Section 17 of the Lord's Day Act? 

The Albetta and Saskatchewan Provinces, which were interested 

in some of the questions, were represented< ea-^the question 

as to the validity of certain provisions. The Prcvinees were 

really moving in the matter, and they wanted to get a sort 

of informal trial in this way. 

IuR HEWCOMBE: The rqquest was made by His Excellency at the 

request of the Attorney General. 

SiB BSBiaBE FiHLAJf: Yes, sc that it could not he expected that 

there would be any objection; and the Dominion, cf course, 

raised no objection at alls. On Page 441 of the report— 

1 am not troubling your Lor •'Ships with the precise points 
Jlf. ZciaZUL tiM^tirv 

raised in these cases-^aid : "The creation of this Court 

has been generally supposed to have been expended as an 

exercise of the powers given by the British North America 

Act, Section 101, which is as follows: 'The Parliament of 

Canada may notwithstanding anything in this Act from time 

to time' "—and he reads the section. Then he goes on:-

"It was constituted as a Court of Law and Equity. It was 

given an appellate and other jurisdiction-in-fea? consequence 

of doubts expressed in re^legislation respecting abstention 

from labour on Sunday. (2) The Supreme Court Act v:as amended 

by 6 Edward V I I , Chapter 51 (now section 60) of the Act. I 

must be permitted to doubt if it can as suggested be made a 

Court or Commission of general inquiry, as the amendment 
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seems to read. The words used in Section 101, i . e . *the 

better administration of the laws of Canada' may, however, 

cover a pretty wide field. I f this inquiry extends beyond 

that field it probably is ultra vires. Assuming, but 

doubting, if in some such way the inquiry falls properly 

within the second part of the above section 101, it becomes 
t&a+tXo 

pertinent^at the threshold to try to understand what Parlia-

ment was about when amending the Criminal Cede by Section 

873(a) " and so on. Then Mr Justice Duff at Page 451 makes 

some observations on the same topic. "To^the questions sub-

i///^ mitted 1 answer 'ito'i f^or my reasons I cefer to the opinion 

of my Brohher Davies. I desire, however, to add one or two 

observations on the leggl quality and effect of these answers 

and the opinions upon which they rest. The practice of 

asking the extra-judicial advice of the Judges on questions 

of law is an ancient practice. Seemingly the last recorded 

instance in Engladd in which, without Statutory authority, 

such advice was sought by the Crown occurred in 1760 when 

a question arising out of the proceedings against Lord 

George Sackville was submitted tc/Lord Mansfield and an-

swered. In that case, as in many previous cases, the Judges 

expressly declared that if the question should afterwards 

be brought before them judicially they should be ready, 

though with difficulty, to change their opinion. It has 

long been settled that the House cf Lords is entitled to 

require the answers of Common Law Judges upon questions as 

to the existing state cf the law, whether arising cut of 

the litigation pending before the House or not. But in such 

cases the opinions cf the Judges have not in themselves the 

authority of judicial precedent.') 

THL LORD CHANCELLOR: 1 think we should remember in this connec-

tion that the House of Lords in theory is a judicial body 

in itself . 

SIR ROBERT FINLAY: It is. 
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THE LORD CHANCELLOR: The whole cf it . 

SIR ROBERT FINLAY: The whole of i t , my Lord, and of course the 

judicial functions of the House of Lords were discharged "by 

the whole "body. Very important cases were decidedat by the 

House of Lords--cne 1 think was Ashbv v Wood which was decid-

ed by the House generally acting on the opinion of the 

C^ief Justice. 

THE LORD CHANCELLOR: 1 only wanted to point that out to you. 

SIR ROBERT FINLAY: At the same time, I suppose, the judicial 

functions of the House of Lords are. separate from its legis-

lative functions. It might be sitting judicially ot legis-

latively, but it could not necessarily, because it had the 

right e ^ g e t the opinion of the Judges in a judicial matter, 

take the opinion of the Judges in a legislative matter. 

THE LORD CHANCELLOR: No, they are distinct powers. 

SIR ROBERT KINLAY: Then Mr Justice Duff goes on: " In Head v 

Head, at Page 140, Lord Eldon said?- 'The answers given 

by the Judges therefore, although entitled to the greatest 

respect as being their opinions communicated to the highest 

tribunal in the Kingdom, are not to be considered as judi-

cial decisions' . LordEldon is here speaking of opinions 

given in answer to questions arising out of contentions 

litigation actually pending before the House, and given 

after full argument. The view of a very able and experienced 

Judge touching the value o? such opinions, where there is 

no cause and no argument, may be gathered from the following 

passage in the opinion of Maile, J . , in Lie Naghten's case. 

Then he reads what 1 have already read and says:^/"In more 

recent times it has been held that the Jurisdiction of the 

High Court of Justice upon questions submitted to it under 

Section 29 of the 'Local Government Act' is consultative H 

only and not judicial, (hxparte County Council of Kent and 

the Council of thB Borough of Dove^.^ With regard to ques-

tions submitted under the Domini on Statute the course of 

the Judicial Committee has, 1 think, been very instructive. 



The authority conferred "by the Statute has been sometimes 

used for the submission of specific points in controversy 

between the Dominion and the Provinces upon the construction 

of the British North America Act which, as bearing upon the 

validity of specific Statutes it was thought desiirable to 

have determined; both sides to the controversy having accept-

ed the issue, and the tribunals having the benefit of the 

fullest argument upon it . Evefc in such cases the Board has 

usually refused to pass upon questions touching private 

interests not represented (the question relating tc the xt 

rights of riparian proprietors for example), or to answer 

questions, the replies to which might properly be influenced 

by the circumstances in which the questions arise for actual 

judicial d e c i s i o n . T h e questions submitted in this case 

relate to the construction of Statutes governing criminal 

procedure, and the ahsvers to which could not well be affect-

ed by the circumstances of any particular case in which they 

might arise; and they are therefore not open to the same 

objections as may be tahen to purely hypothetical questions. 

But the Court is called: upon tc answer flavin having heard 

argument from one point of view only; ana in those circum-

stances it iS clear that the opinions expressed in the 

answers given cannot have the weight attached either to a 

judicial delivcrance, or tc an extra-judicial opinion 

pronounced after hearing the possibly diverse views of the 

questions presented in argument. Indeed there is not a 

little danger that such answers may, as Maule, J . said 

in the passage already quoted, tend 'To embarrass the ad-

ministration of justice' (not only in this Court i f , as is 

most likely re should hereafter be called upon to answer 

the same questions when raised litigiously) y but in other 

Courts also, wheih may naturally feel greater delicacy 

than this Court on a proper occasion would feel in treat-

ing the questions passed upon as re lovae notwithstanding 
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such opinions". 

Then Mr Justice Anglin refers to this point also in 

the course of his Judgment on Page 454: "Parliament has 

advisedly denied to the Crown the right of appeal to this 

Court in criminal cases from Judgments of the provincial 

Courts in favour of Defendants. Because the review of 

the Judgment of the Supreme Court of Saskatchewan in the 

case of The King v Duff is unavoidably involved in the 

disposition of the present case, and also "because of the 

strong disapprobation expressed by the Judicial Committee 
.judicial 

of the Privy Council of the practice of procuring/opinions 

upon abstract questions,Xthe Court answers now with reluc-

tance and diffidence solely in obedience to the imperative 

provisions of the Statute (Supreme Court Act, Section 60) 

and in defereone to the Order of the Governor General in 

Council". 

LORD SHAW: Was the question of jurisdiction raised in that case 

by the parties?. 

SIR ROBERT FINLAY: 1 do net think it was,'my Lord. 

LORD SHAW: Because it is almost as if the Courts recognised 

that they were confronted by a large question. 

SIR ROBERT FINLAY: Yes. Your Lordship will recollect that 

earlier protests were made by Mr Justice Taschereau. He 

made th^m once and repeated them in another case. 

LORD SHAW: One cannot listen to the Judgment of Mr Justice 

Taschereau without seeing how thoroughly he had gone into 

it . 
FINLAY oxMy 

SIR ROBERT/ Yes, the truth is that/lately the importance of 

the point has been recognised in its full gravity. Before, 

the parties were content with getting particular questions 

answered. 

THE LORD CHANCELLOR: For a long time idacx they found it an 

extremely convenient thing, and no one objected. 
SIR ROBERT FINLAY: Except Mr Justice Taschereau. 

THE LORD CHANCELLOR: Then they found that j t^be a very incon-
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venient thing. 

SIP. ROBERT P1NALY: Yes; and whether convenient or inconvenient 

the naked question^ remains, is it authorised hy the con-

stitution; and that is totally unaffected, I submit, by 

all the changing current of feeling which has influenced 

the Ccurtd in this matter. 

There is only one other sentence I want to read 

from Mr Justice Anglin's Judgment, and it is this: " It must 

be understood that as this opinion is given without the 

advantage of argument except on behalf of the Provincial 

Attorney General, it would not be proper that it should he 

deemed binding in any case which may hereafter arise, whether 

in this Court or in any provincial Court". 

Bow your Lordships see thatMr Justice Anglin points 

out that Parliament had advisedly denied to the Cro^-wn 

the right of appeal to this Court in criminal cases, but 

the Crown takes it—not in a particular case, but if a 

decision is given which they consider is wrong they can 

submit the question under Section 60. I submit it is a 

most inconvenient and unconstitutional power. It may be 

convenient to state that the case of " In re references by 

the Governor General in Council" is reported in the same 

volume of the Supreme Court Reports, Volume 43 at Page 536, 

I propose 4 o read them tc your Lordships, but before reading 

them I should like to make one or two observations with 

regard to the practice in the United States, which it iB 

impossible to suppose was not in the view of those who 

framed the constitution under the British Noxrth America 

Act. Bow, in the United States it is well known the Supreme 

Court only gives Judgment 

THE LORD CHANCELLOR: Is not this rather wide? 

SIR ROBERT FINLAY: I will not go into detail at all ; I will 

only say this that the Supreme^ Court of the United States 

under the constitution does not deal with any abstract 

questions, and has refused to entertain them. 
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THE LORD CHANCELLOR: Yes, very likely. We will take it as a 

fact as you state it J but surely it is not necessary to go 

into detail about it . It i as is a different law. 

SIR ROBERT EINLAY: It is a different law, and all I meant was 

this that it is hardier possible to suppose that those 

who drew up the British North America Act had not in view 

that fact, and knowing that fact they abstained from intro-

ducing any such power here. 

It may be convenient, ngr Lords—I will not read the 

passages—but merely as a matter cf reference to mention 

that this matter is discussed at very great length in 

reference to the Australian Constitution in two Treatises 

of Messrs Quick ana Groom on Judicial Power, and Messrs 

Quick and Garron on the Australian Constitution. 

THE LORD CHANCELLOR: That is a living author commenting on an 

Act which vre all cf us remember. 
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SIR ROBERT II117*AY : Then, my Lords, I w i l l ndt occupy your 

Lordships' time with it . It is really a discussion on 

a general question in which the disadvantages of such a 

power are pointed out. 

ITow I will proceed to deal with the Judgments in the 

present case; they begin in the Appendix at page 15.. 

The first Judgment is the Judgment of the Chief Justice; 

he says :"The question, and the only question we have now 

to dispose of is a preliminary objection" -(the learned 

Counsel read to the words "is vested in the .Queen1.') 

Here, my Lords, I should like to refer to the preamble 

of the British North America Act in reference to what the 

CgLief Justice says. It is merely this : "Where-^as the 

Provinces of Canada, Novjjfa Scotia and New Brunswick have 

expressed their desire to be Federately united into one 

Dominion under the Crown of the United Kingdom of Great 

Britain and Ireland with a Constitution similar to that 

in principle of the United Kingdom." 

LORD SHAW : It is not necessary for your argument to S K claim 

the exact accuracy cf those three lines on page 16 , is it ? 

SIR ROBERT UNLAY : No, my Lord, I should submit it is not; 

there is no trace of the importation of that part of our 

Constitution. 

'LIE LORD CHANCELLOR : This you say is all one continuous thing 

which may be liable to misinterpretation from time tc time. 

SIR ROBERT EI IT. AY : ^fes, my Lord. 

LORD SHAW : The British North America Act is a tribute to that 

Committee itself ; it says similar in principle. 

SIR ROBERT PINLAY : Yes. I submit that it is straining the 

words and the meaning they bear. A Constitution really 

grows, and although there is no definite moment perhaps 

when you can say a change has taken place, at the end of 
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a, hundred years it is hardly recognisable. I suppose 

some theorists would say that our Constitution was the 

same under the Plantagenets as it is now. Well, that of 

course would be extravagant. Things practically have 

changed, and of course that attitude of mind has been 

very much intensified by the way in which the popular 

"cause wan advocated in the seventeenth century, when it 

was asserted that the change whiqh was insensibly in 

progress was merely recovering for the people their 

ancient liberties. It really was a beneficial change 

I daresay, but still it was a change for all that. 

THE LORD CHANCELLOR : I do not suppose it will be stated 

that in 1867 in the British llorth America Act of that day-

it would be quite accurate to say that the Judges in 

England were the council and advisers of the King in 

matters of law. 

FIR ROBERT PUTT,AY : No. 

THE LORD CHANCELLOR : It would be overstating it . 

SIR ROBERT EI NT, AY : It would be overstating it altogether. 

Then the Chief Justice goes on : " I n England the practice 

of calling cn the Judges for their bpinion as to existing 

law is well established. Evidence cf its existence will 

be found as far bach as history and tradition throws any-

light on British legal institutions. Beckman v. I'apelsden. 

0 . Bridgman's Reports, p. 78. After quoting the section of 

the constitution of Massachusetts which provides for taking 

the opinion of the judges by- the Executive or legislative 

department, Chief Justice Gray- say-s : 'This article, as 

reported in the convention that framed the constitution, 

limited the authority- to the governor and council and the 

Senate, and was extended by- the convention so as to include 

the House cf Representatives, and, as may be inferred from 



the form in which it was originally presented, evidently 

had in view the usage of the English Constitution, by 

which the King, as well as the House of Lords, whether 

acting in their judicial or their legislative capacity, 
t 

had the right to demand the opinions of the twelve judges 

of England.' The case in which the Lords in their 

judicial capacity called for the opinion of the judges, 

is a very familiar one. I might mention O'Connell's case 

in which the decision of the Lords was against the opinion 

of the majority of the judges. A well known precedent may 

be cited of J.TclTaghten's case, 10 Clark and Pinnelly, 200. 
t 

Here not only was there no litigated question before the 

Lords, but not even any pending legislative question." 

(That must be taken subject to what Lord Atkinson pointed 

out). "The Lords, in the course cf their debates, having 

fallen into a discussion about a case recently tried at 

the Central Criminal Court, but not in any way before them, 

a case developing interesting questions in the law relating 

to insanity, conceived that they would like to know a 

little more accurately what the law on those points was. 

They accordingly put a set of 'abstract questions' to the 

judges - questions not arising out of any business before 

them, actual or contemplated." That is a mistake; it did 

arise cut of the contemplated appeal. Then he goes on : 

"One of the judges protested against this proceeding and 

his objections bear a close resemblance to those urged 

in support of this preliminary objection, e .g. that the 

the questions put 'do not appear to arise out of and are 

not put with reference to a particular case, or for a 

particular purpose, which might explain or limit the 

generality of the terms, that he had heard no argument;' 

and that he feared 'that as the questions relate to 

matters of criminal law of great importance, the answers 



to then by the judges might embarrass the administration 

of justice when they are cited in trials . ' The Lords took 

notice cf this, and while courteously thanking the judges 

for their opinions, expressed a unanimous judgment that 

it was proper and in order for the Lords to call for 

opinions on 'abstract questions of existing law. ' 'For 

your Lordships, ' said Lord Campbell, 'may bo called on, 

in your legislative capacity, to change the law and before 

doing so it is proper that you should be satisfied beyond 

a doubt what the law really i s . " 1 I do not know whether 

it is contended that the House of Commons has any similar 

power, and they are at least as important in regard to 

legislation as the House of Lords. "These words of Lord 

Campbell are absolutely applicable to this reference. 

In anticipation of possible legislation on the important 

subjects of Insurance, incorporation of joint stock 

companies and control of fisheries, the Executive of 

Canada desires to be advised as to the constitutional 

limitations upon its legislative power. In MclTagh ten's 

case Lord Brougham refers to the case cf Fox's libel Act 

when the judges answered questions about the existing law 

of libel. Lord Campbell cited an instance where the 

judges were called on to give their opinion upon the 

questions of Daw propounded tc them respecting the Clergy 

Reserves(Canada) Act. One of the questions was whether 

the Legislative Assembly of United TJanada had exceeded 

their lawful authority in legislating with respect tc 

the sale of the Clergy Reserves. Lord Wynford said he 

did not doubt the power of the House to call on the judges 

and to have their opinion as to existing lav;. He recalD.ed 

the instance when he was Lord Chief Justice of the Court 

of Common Pleas that he communicnt ed to the House the 

opinion of the judges with regard to the usurg- laws, and 
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the House subsequently passed a law on the subject. The 

Lord Chancellor (Lord Lyndhurst) concurred 'an to our 

right to have the opinion of the judges' on existing law. 

In a previous case the judges begged to be excused from 

giving an opinion, requested by the House of Lords, upon, 

the question whether a pending Bill was in conflict with 

previous Acts relating to the Bank of England. The 

questions were argued by counsel on both sides; but the 

judges said that the inquiries were not 'confined to the 

Q, /( -r"" .strict construction of existing Acts of Parliament. ' 
fkw. rvt- V"> •'•O-vy 

I^w-'th. This is not a case in which we are called on to express 

an opinion by anticipation on causes actually depending 

before the courts? (that may be, but such a case may come 

up any day) "nor is it to be supposed for one moment 

that we will consider ourselves bound by the opinions 

^ given in answer to the questions submitted to us if the 

principles involved are brought before us in due course 

of law." But i f a man has expressed publicly an opinion 

on a point which has been referred to him by such a 

question as that, he may say, as the Judges said in 

Lord George Sackville's case, "We will change our opinions." 

But I defy any man tc change a deliberate opinion which 

he has formed without difficulty. He nay be convinced 

that he was wrong and change his mind, but it is idle tc 

say that a man is in the same position to appreciate a 

point judicially as if he had not formed and publicly 

expressed an opinion upon the very same point before. 

Then I go on :"As Lord Mansfield said in the Sackville 

case" (the learned Counsel read to the words "carrying 

out its provisions.") I refer to these inconveniences 

as the reason for not conferring any such power and for 

excluding it . "These words were subsequently quoted with 
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approval by Chief Justice Sir W. Meredith in Langlois v, 

Valin, 5 0 . L . R . 1 , at page 16, and they are specially 

applicable in the present circumstance. This court was 

established by the Parliament of Canada 'as a general 

court of appeal for Canada, and as an additional court 

for the better administration of the laws of Canada." 

Then he reads Section 101, and goes on. "And We are 

asked to answer certain questions submitted to us by the 

Executive -or the express purpose of obtaining information 

which may assist in the administration of the fundamental 

law of the Canadian Constitution." My Lords, it is not 

in the process of the administration of the lav/ that the 

Ccurt answers these questions at all . What the purpose 

of the questions is v/e do not know; it may be with refer-

ence to possible legislation; it may be in order that the 

Government may be informed in advance of what the limits 

are within whicji these companies, formed provincially, may 

trade. ' 

LORD ATKINSON : I suppose it might be in anticipation of a 

prosecution or some civil action taken by the Government 

against some company that traded outside its own grounds. 

FIR ROBERT EINLAY : Exactly. I need hardly say I have had 

occasion to know how very important this question to the 

companies in the Dominion is . It is a question of extra-

ordinary importance, what the intentions of the companies 

incorporated by the provincial legislation are and how far 

they extend ^or provincial objects. Your Lordships see it 

is capable of almost indefinite ramification and develop-

ment, and it is a burning question of a most practical 

nature. 

LORD ATKINSON : One can well understand a company carrying 

on business in the provinces being utterly -Shaken. 
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1 ROBERT EIITLAY : Ye3, utterly shaken, and thousands of 

individuals ruined hy an answer given by the Supreme 

Court to such a question which,, as they say, does not even 

bind themselves, but which would certainly affect the 

minds of other people who do not realise that the answers 

to such questions have no weight, and which although in 

point of law have no weight, for all practical purposes 

possess great weight. 

• Then he goes on :"And we are asked tc answer certain 

ouestiens submitted tc us by the Executive for the express 

purpose of obtaining information which may assist in the 

administration of the fundamental law of the Canadian 

Constitution." Prom that the learned Chief Justice means 

±o argue that therefore the question is put and is answered 

in the course of the administration of the law. I submit 

there is a complete nori sequitur there. "Dealing now with 

constitutionality of those provisb-hs of the Supreme Court 

Act, under which this reference has been made, that Act 

was drafted and passed through Parliament when Hon. T. 

Pournier was Minister of Justice and was brought into 

force by a proclamation issued by Hon. Edward Blake, his 

successor in office. The general legal presumption that 

a legislature does not intend to exceed its jurisdiction 

is strengthened in this case by the fact :txfct that 

constitutional lawj-ers of such eminence as Blake and Pournier 

are responsible for the legislation the validity of which 

is now challenged. I presume it will not be suggested 

that the Imperial Parliament could not constitutionally 

confer upon the Canadian Legislature the power to establish 

a court competent to deal with such references as we have 

now before 'us; and, if not, how could more apt words be 

found to express their intention to confer that power ? 
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Could better words be used to convey the widest discre-

tion o.f legislation with respect to the all embracing 

subject 'she better administration of the Isnt laws of 

Canada'"? With very great respect to the Chief Justice, 

I submit that not only do these words not bear the 

meaning lie puts upon them, but that they are absolutely 

incapable of bearing i t , and they negative it. The 

proper administration of the lav; means administering 

it when the point arises judicially in the course of the 

law, and it does not,because it has a reference to the 

lav; which is to be afterwards administered, in the 

slightest degree follow that this question or the answer 

is in the course of its administration. " I t cannot now 

be doubted either in view of the decision of the Privy 

Council in Valin v. Langlois, 5 A.C. 115, that if the 

Parliament of Canada might have created a new court for 

the purpose of hearing such references as are now sub-

mitted, it could commit the exercise of this new juris-

diction to this court. 'The distinction between creating 

a new court and conferring a nev; jurisdiction upon an 

existing Court is but a verbal and non-substantial 

distinction . ' " I respectfully submit Valin and Langlois 

does not bear that out in the slightest degree. That was 

the case a3 to the Election Judges. There it was held 

that Courts might be constituted for the purpose of tryin 

election petitions and that there was nothing unconstitut 

ional about that, and that their decisions might be made 

final. That has no hearing, as I submit, at all on the 

questions with which your Lordships have now to deal. 

In the case of Valin and Langlois the Courts were created 

^or the purpose of administering the lav; relating to 

elections, but that is a different thing altogether from 

asking gnneral questions of this kind. 
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THE LORD CHANCELLOR : \7hen the section a^eztiS G ^ t h e better 
* 

administration of the laws of Canada it does not mean 

the executive administration cf the law in Canada, hut 

judicially. 

SIR ROBERT TTHLAY : Certainly, my Lord. 

THE LORD CHANCELLOR : I do not say that is so, but I am ashing 

you. 

SIR ROBERT EIHLAY : I submit that it is so, and that disposes 

really of the whole argument which we have had so far from 

the Chief Justice. 

LORD SHAH : It is administration through a Court ? 

SIR ROBERT 71ELAY : Yes, that is it exactly. 

LORD SHAYf : That is to say the word "administration" is 

distinguished from the word "administrative." 

SIR ROBERT U N L A Y : Yes, my Lord; it is the administration 

of justice or the judicial administration cf law. That 

is what I submit the words manifestly mean, and so far 

from being capable of the construction which the Chief 

Justice puts upon them, I submit they actually negative 

the conclusion at which he arrives. 

ADJOURNED to to-mojrrow; at 10 .30 o'clock. 
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