Judginent of the Lords of the Judicial Commaultee
of the Privy Council on the Appeal of Kedar
Mal Marwari ard anolher, representatives of
Biseswar Lal Marwari ('(leceased), v. Dewan
Bisken Peirshad (deceased) and others, from
the High Court of Judicature «t Tort
William in Bengal ; delivered (he 2nd
December 1903.

Present at the Hearing :

Lorp MACNAGHTEN.
Lorp LiINDLEY.

Sirk ANDREW SCOBLE.
Sik ArRTEUR WILSON.
Sir Jouy BONSER.

[ Delivered by Lord Macnaghten.]

This suit was brought by the late Appellant
Biseswvar Lal Marwari to enforce a mortgage
bond dated the 5th of September 1885 hypothe-
cating, together with other property, 8 annas
of a mouzah known as Burhanpore or
Badbhanpore. -

It seems that this share of Burhanpore was
included in an earlier mortgage bond dated the
27th of January 1884, The owner of that
encumbrance brought a suit to enforce his
security and obtained a decree. The property
was put up for sale on the 6th of Deccember
1890. It was then bought for Rs. 2,505 by the
late Respondent Dewan Bishen Pershad in the
name of his relative Sumbhu Sahai. The encum-
brancer from whom the Appellonts derive title
was not a party to this suit or bound by the
decree for sale.
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Another suit (No. 47 of 1830) brought in respect
the same property on a bond dated the 4th of
October 1832 resulted in a Decree dated the
29th of Junc 1891. The principal question in
that suit was as to the rate of interest on the
money secured by the bond. 'The bond
purported to reserve interest at the rate of
2 per cent. per month, with annual rests and
compound interest. But the learned Judge held
that rate exorbitant and jmproper under the
circumstances, and allowed. only simple interest
at the rate of 1 per cent. per month or 12 per
cent. per annum. Sumbhu Sahai, who repre-
sented the Dewan, was added as a party, and the
Decree was pronounced in his presence and also
in the presence of the person jrom whom the
Appellacts derive title, who being alrcady a
party to the suit was ordered to be “made a
« Defendant as a subsequent mortgagee.” Under
this Order, which was dated the Sth of September
1890, amendments seem to have been made
though they are mnot to be found in the
Record. The order for sale of the property
appears to have been made absolute. But on
the day of the auction the Dewan deposited the
amount found due to the Plaintiff, the decree-
holder. It was accepted by him. The sale
did not take place and the order for sale dropped.
There was at the time an appeal pending on
behalf of the Plaintiff who was dissatisfied with
the rate of interest allowed, and also a eross-
appeal on behalf of the Dewan on some question
of costs. Ultimately a compromise was made.
The Dewan paid the Plaintiff Rs. 8,000 in
addition to the amount found due to him. By
an Order of the High Court dated the 21st of
June 1892 the Plaintiff’s appeal was by consent
dismissed without costs, and so the Order
reducing the rate of interest on the bond of the
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4ith of October 1852 as against the mortgaged
property and the suhsequent mortgagees became
absolute.

In the present suit Biseswar Lal obtained a
decree 1o enforce his mortgaze security of the
bth of September 1886. The Dewan who, as
purchaser at the sale of the 6th of December
1890, had succeeded to the rights of thie mortgagor
and who also c¢tood in the shoes of tho decree-
holder under the Decres of the 29th of
June 1891, declined to redeem, and accounts
were directed to be taken in view of Biseswar
Lal either redceming the Dewan or in default of
payment standing foreclosed.

The accounts as passcd by the Subordinate
Judge allowed the Dewan the sum found due
to the Plaintiff ir the Suit No. 47 of 1850, with

— — — —interest on the sumsecurcd by the hond of the
4th of October 1882 at the reduced rate allowed
by the Decrec of the 29th of June 1891, and also
the sum of Rs. 8,000 paid by the Dewan to the
Plaintiff in that suit on the occasion of the
compromise which resulted in the Order of
the High Court dismissing the Plaintiff’s
appeal.

From the Final Decree in this suit of the 20th
of April 1896 the Dewan appealed to the High
Court. The Judgment of the High Court was
pronounced on the 23rd of May 1893, The
Court held that the Dewan was cntitled to
recover the sum of Rs. 2,505 paid for the
property af the sale of the 6th of December
1890, which was allowed by the Subordinate
Judge and to which no objeetion was taken in
the High Court, and also the amount of prin-
cipal and interest secured by the bond of the 4tl)
of October 1882, “ according to the terms of
“ that document up to date,” while on {li¢ cthey
hand he had “to account for rents ard profits
“in the ordinary way up to date.” A slip in the

accounts of rents and profits as passed Ly the
28894. As
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Subordinate Judge was corrected. No order was.
made as to costs in the High Court.

The effecet of that Order, as worked out with
interest at 2 per cont. per month and annual
rests, resulted in Biseswar Lal having to pay
Rs. 1,21,546. 13. 1 in order to rccover 8 annas
of Burhanpore.

The Appellants contend that the Dewan was
not entitled to a higher rate of interest under
the bond of the 4th of October 1882 than that
allowed by the Decree of the 29th of June 1891.
Their Lordships think this contention is plaialy
right. The High Court gives no reason for
disrogarding the Deciee of the 29th of .June
1891, and none was given at tho Bar. The pre-
decossor in title of the Appellants was a parfy to
that Decrce as well as the Dawan, and the Dewan
himself before the Subordinate Judge claimed
to be allowed, and was allowed, as against
Biseswar Lal and the morigaged property the sum
of Rs. 8,000, which he voluntavily paid as the
consideration for having the Decree reducing
the rate of interest made absolute.

1t was contended on behalf of the Dewan’s
representatives (who alone defended this Appeal)
that Biscswar Lal ought to have enforced his right,
if any, in the Suit No. 47 0f 1890, and that it was
not compefent for him to bring a fresh suit.
Agsuming that contention to be well founded, it
seems to their Lordships mueh too late now to raise
a point not insisted upon in cither of the Courts
below. It was also urged that the effect of the
Dewan finding the monecy to pay off the
Plaintiff in the Suit No. 47 of 1590 was to
foreclose all subsequent mortgages and make
the Dewan absolute owner of the property.
It is bardly necessary to say that their Lordships
were unable to accept that view of the
transaction.

Pheir  Lordships will humbly advise His
Mujesty that the Deerce of the High Court
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ought to be discharged, and that the Dewan’s
representatives ought to pay the costs in that
Court, and that the Order of the Subordinate
Judge ouglt to be restored subject to correction
of the slip in that Order pointed out by tle
High Court, the accounts brought up to date,
and six months from the date of Iis Majesty’s

Order in Council fixed for rcdemption of the
property.

of the Appeal.

Their Lordships observe that the Record in
this case was received in Dcecember 1900, but
that the casc was not set down for hearing till
September 1903. They have accordingly dirccted
the Registrar to disallow to the Appellants an
costs which, in his view, may lave heen
occasioned by delay on the part of the Appellants
in prosecuting the Appeal.







