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["X"] "A"
BECOBD.

THE SUPREME COURT OF CANADA. "'

IN THE MATTER OF

CERTAIN STATUTES OF THE PEOVINCE OF MANITOBA 
RELATING TO EDUCATION.

CASE

REFERRED by the Governor-General in Council to the Supreme Court of
Canada for hearing and consideration, pursuant to the provisions of
" An Act respecting the Supreme and Exchequer Courts," Revised
Statutes of Canada, chapter 135, as amended by 54-55 Victoria

10 chapter 25, section 4.

[2103] 

REPOBT of a Committee- of the Honourable the Privy Council, appointed by His Canadian
Order in

Excellency the Governor-General in Council, on the 31st July, 1893. Council,for
., reference of

Case to Court
On a report dated 20th of July, 1893, from the Acting Minister of Justice, 

submitting with reference to his report of the 7th July, inst., which was approved 
on the 8th July, 1893, submitting a case for reference to the Supreme Court of 
Canada, touching certain statutes of the province of Manitoba, relating to 
education and the memorials of certain persons complaining thereof.

The Minister recommends that the Case, a copy of which is appended to
20 the above mentioned Order in Council, be referred to the Supreme Court of

Canada for hearing and consideration, pursuant to the provisions of an Act
respecting the Supreme and Exchequer Courts, Revised Statutes, Canada,
chapter 135, as amended by 54 and 55 Victoria, chapter 25, section 4.

The Committee submit the same for Your Excellency's approval.

JOHN J. McGEE,
Cleric of the Privy Council.
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BECOBD.

Canadian 
Order in 
Council, 
dated 8th 
July, 1893.

[1990]

REPORT of a Committee, of the Honourable the Privy Council, approved by His 

Excellency the Governor-General in Council, on the 8th July, 1893.

On a report dated 7th July, 1893, from the Acting Minister of Justice, 
submitting that in conformity with an order of Your Excellency in Council, 
dated 22nd April, 1893, a draft case prepared for reference to the Supreme Court 
of Canada, touching certain statutes of the province of Manitoba relating to 
education, and the memorials of certain petitioners in Manitoba complaining 
thereof, was communicated to the Lieutenant-Governor of Manitoba, and to 
Mr. John S. Bwart, Q.C., Counsel for the petitioners, for such suggestions and 10 
observations as they might respectively desire to make in relation to such case, 
and the questions which should be embraced therein. No reply has been 
received from the Lieutenant-Governor of Manitoba. Mr. Ewart, under date 
4th May, 1893, has made certain observations and suggestions which he, the 
Minister, has had under consideration. The Minister upon such consideration 
has made some amendments to the draft case which he submits for Your 
Excellency's approval.

The Minister recommends that the case as amended, copy of which is 
herewith submitted, be approved by Your Excellency, and that copies thereof be
transmitted to the Lieutenant-Governor of Manitoba and to Mr. Ewart, with 
the information that the same is the case which it is proposed to refer to the 
Supreme Court of Canada touching the statutes and memorials above referred to.

The Committee submit the same for Your Excellency's approval.

JOHN J. McGEE,
Clerk of the Privy Council.

20



EBCOED.

CASE. -^
Supreme Court 

of Canada.

OTTAWA, 7th July, 1893. Case.

CASE submitted to the Supreme Court of Canada by His Excellency the 
Governor-General in Council, pursuant to the authority of the Eevised 
Statutes of Canada, chapter 135, intituled: " An Act respecting the 
Supreme and Exchequer Courts," as amended by section 4 of chapter 25 
of the Acts of Parliament of Canada, passed in the 54th and 55th year of 
Her Majesty's reign, intituled: " An Act to amend chapter 135 of the 
Revised Statutes, intituled : ' An Act respecting the Supreme and Exchequer 

10 Courts.'"

Annexed hereto is an order of His Excellency the Governor-General in 
Council, made on the 29th December, 1892, approving of a report of a Sub- 
Committee of Council thereto annexed upon certain memorials complaining of 
two statutes of the Legislature of Manitoba, relating to education, passed in the 
session of 1890. The memorials therein referred to, and all correspondence in 
connection therewith, are hereby made part of this case, together with all 
statutes, whether provincial, Dominion, or Imperial, in any wise dealing with, 
or affecting the subject of education in Manitoba, and all proceedings had or 
taken before the Court of Queen's Bench, Manitoba, the Supreme Court of 

20 Canada, and the Judicial Committee of the Privy Council in the causes of 
Barrett vs. The City of Winnipeg, and Logan vs. The City of Winnipeg; and all 
decisions or judgments in such cases are to be considered as part of this case 
and are to be referred to accordingly.

The questions for hearing and consideration by the Supreme Court of 
Canada being the same as those indicated in the report of the Sub-Committee 
of Council above referred to, are as follows :—

(1.) Is the appeal referred to in the said memorials and petitions, and 
asserted thereby, such an appeal as is admissible by sub-section 3 of section 93 
of the British North America Act, 1867, or by sub-section 2 of section 22 of the 

30 Manitoba Act, 33 Victoria (1870), chapter 3, Canada?
(2.) Are the grounds set forth in the petitions and memorials such as may 

be the subject of appeal under the authority of the sub-sections above referred 
to, or either of them ?

(3.) Does the decision of the Judicial Committee of the Privy Council in 
the cases of Barrett vs. The City of Winnipeg, and Logan vs. The City of 
Winnipeg, dispose of or conclude the application for redress based on the 
contention that the rights of the Roman Catholic ministry which accrued to 
them after the union under the statutes of the province have been interfered 
with by the two statutes of 1890, complained of in the said petitions and 

40 memorials ?
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BECOBD. (4.) Does sub-section 3 of section 93 of the British North America Act, 
i^~ihe 1867, apply to Manitoba ?

SupremeCourt
of Canada. (5.) Has His Excellency the Governor-General in Council power to make

c~e the declarations or remedial orders which are asked for in the said memorials
and petitions, assuming the material facts to be as stated therein, or has His
Excellency the Governor-General in Council any other jurisdiction in the
premises ?

(6.) Did the Acts of Manitoba relating to education, passed prior to the 
session of 1890, confer on or continue to the minority a " right or privilege in 
relation to education " within the meaning of sub-section 2 of section 22 of the 10 
Manitoba Act, or establish a system of separate or dissentient schools " within 
the meaning of sub-section 3 of section 93 of the British North America Act, 
1867," if said section 93 be found to be applicable to" Manitoba ; and if so, did 
the two Acts of 1890 complained of, or either of them, affect any right or 
privilege of the minority in such a manner that an appeal will lie thereunder to 
the Governor-General in Council ?

Canadian EEPORT of a Committee of the Honourable the Privy Council, approved by His
Order in " J . .
Council dated Excellency the Governor-General in Council on the 29£/i of December, 1892.
29th Dec. y J 
1892.

The Committee of the Privy Council have had under consideration a report, 
hereto annexed, from a sub-committee of Council, to whom were referred certain 20 
memorials to Your Excellency, complaining of two statutes of the Legislature 
of Manitoba, relating to education, passed in the session of 1890.

The Committee, concurring in the report of the sub-committee, submit the 
same for Your Excellency's approval, and recommend that Saturday, the 21st 
day of January, 1893, at the chamber of the Privy Council, at Ottawa, be fixed 
as the day on which the parties concerned shall be heard with regard to the 
appeal in the matter of the said statutes.

The Committee further advise that a copy of this minute, if approved,
together with a copy of the report of the sub-committee of Council, be
transmitted to the Lieutenant-Governor of Manitoba. 30

JOHN J. McGEE,
Clerk of the Privy Council.

Beportof Sub- To His Excellency the Governor-General in Council:
Committee of 
Council.

The sub-committee to whom were referred certain memorials, addressed to 
Your Excellency in Council, complaining of two statutes of the Legislature of 
Manitoba, relating to education, passed in the session of 1890, have the honour 
to make the following report:—
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The first of these memorials is from the officers and executive committee of aBCOBI) - 
the " National Congress," an organization which seems to have been established in the 
in June, 1890, in Manitoba. '^cSSST

This memorial sets forth that two Acts of the Legislature of Manitoba, ~ 
passed in 1890, intituled respectively, " An Act respecting the Department of Beportof Sub- 
Education " and " An Act respecting Public Schools," deprive the Koman committee of 
Catholic minority in Manitoba of rights and privileges which they enjoyed with 
regard to education previous to the establishment of the province, and since 
that time down to the passing of the Acts aforesaid, of 1890.

10 The memorial calls attention to the fact that soon after the passage of those 
Acts (and in the year 1891), a petition was presented to Your Excellency, signed 
by a large number of the Koman Catholic inhabitants of Manitoba, praying that 
Your Excellency might entertain an appeal on behalf of the Koman Catholic 
minority against the said Acts, and that it might be declared " that such Acts 
had a prejudicial effect on the rights and privileges, with regard to denomina­ 
tional schools, which the Roman Catholics had, by law or practice, in the 
province, at the union; " also that directions might be given and provision 
made in the premises for the relief of the Roman Catholics of the province 
of Manitoba.

20 The memorial of the " National Congress " recites, at length, the allegations 
of the petition last hereinbefore referred to, as having been laid before Your 
Excellency in 1891. The substance of those allegations seems to be the 
following : That, before the passage of the Act constituting the province of 
Manitoba, known as the "Manitoba Act," there existed, in the territory now 
constituting the province, a number of effective schools for children, which 
schools were denominational, some of them being erected and controlled by the 
authorities of the Roman Catholic Church, and others by the authorities of 
various Protestant denominations; that those schools were supported, to some 
extent by fees, and also by assistance from the funds contributed by the members

30 of the church or denomination under whose care the school was established ; 
that at that period the Roman Catholics had no interest in or control over the 
schools of Protestant denominations, nor had Protestants any interest in or 
control over the schools of Roman Catholics; that there were no public schools 
in the province, in the sense of State schools; that members of the Roman 
Catholic Church supported schools for their own children and for the benefit of 
Roman Catholic children, and were not under obligations to contribute to the 
support of any other schools.

The petition then asserted that, in consequence of this state of affairs, the 
Roman Catholics were separate from the rest of the community, in the matter of 

40 education, at the time of the passage of the Manitoba Act.
Reference is then made to the provisions of the Manitoba Act by which the 

legislature was restricted from making any law on the subject of education which 
should have a prejudicial effect on the rights and privileges, with respect to 
denominational schools, " which any class of persons had, by law or practice, in 
the province at the ' union.' "
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BECOBD. 
in the

Case.

Council 
—continued.

then set forth that, during the first session of the Legislative 
Assemby of the province of Manitoba, an Act was passed relating to education,
*ne e^ec^ °^ which was to continue to the Eoman Catholics the separate condi- 
tion, with reference to education, which they had enjoyed previous to the union ; 
an(j ^at ever g^gg t^t time, until the session of 1890, no attempt was made
*° encroach upon the rights of the Koman Catholics in that regard ; but that the 
two statutes referred to, passed in the session of 1890 had the effect of depriving 
the Koman Catholics altogether of their separate condition with regard to 
education, and merged their schools with those of the Protestant denominations, 
as they required all members of the community, whether Roman Catholic or Pro- 10 
testant, to contribute to the support of what were therein called "Public Schools" 
but what would be, the petitioners alleged, in reality a continuation of the 
Protestant schools.

After setting forth the objections which Koman Catholics entertain to such 
a system of education as was established by the Acts of 1890, the petitioners 
declared that they appealed from the Acts complained of and they presented the 
prayer for redress which is hereinbefore recited.

The petition of the " Congress " then sets forth the minute of Council, 
approved by Your Excellency on the 4th April, 1891, adopting a report of the 
Minister of Justice, which set out the scope and effect of the legislation 20 
complained of, and also the provisions of the Manitoba Act with reference to 
education. That report stated that a question had arisen as to the validity and 
effect of the two statutes of 1890, referred to as the subject of the appeal, and 
intimated that those statutes would probably be held to be ultra vires of the 
Legislature of Manitoba if they were found to have prejudicially affected " any 
right or privilege with respect to denominational schools which any class of 
persons had, by law or practice, in the province, at the union." The report 
suggested that questions of fact seemed to be raised by the petitions, which were 
then under consideration, as to the practice in Manitoba with regard to schools, 
at the time of the union, and also questions of law as to whether the state of 30 
facts then existing constituted a "right or privilege " of the Roman Catholics, 
within the meaning of the saving clauses in the Manitoba Act, and as to whether 
the Acts complained of (of 1890) had " prejudicially affected " such " right or pri­ 
vilege." The Report set forth that these were obviously questions to be decided 
by a legal tribunal, before^ijie appeal jisgertecl by the petitioners could J>e taken up 
anddealt witli^and thai^the allegations Of the petitioners and their conten­ 
tions^ as to^the law, ̂ wgre^wellrfoundedr there would "be. DO occasion for Your

^ as tEe courts~^would declcfe
were clearly

_
trje~ActtoJ)e ultra vires. 
baseaJiT the view that

Thereporl and the minute adopting it 
consideration of the complaints tM 40^^^

Roman Catholic minority^ as set forth in the petitions, should be deferred until 
tlSjggal controversy should be determined, as it would then be jiscertained 
whether the appellants should fJncflt necessary to press for consideration of their 
application for redress under the saving clauses oi the .British North America 
Act and the Manitoba Act, which seemed, by their view of the law, to provide
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for protection of jbhe rights of £i,ininorii;y__ajrajnj:;^^ BECOBD

interfere wilh~~rights_whl(^h had ~~ ——————— - -
t
\
tjb"eenconferred on the'- —— * — —— — »•— — — — — — •— -;— - —— •'-' — ̂  ——— —— - — ———— • of Canada.

The memorial of the "Congress" goes on to state that the Judicial c~e 
Committee of the Privy Council, in England, has upheld the validity of the Acts Beportof Sub- 
complained of and the ' ' memorial ' ' asserts that the time has now come for committee of 
Your Excellency to consider the petitions which have been presented by and - 
on behalf of the Boman Catholics of Manitoba for redress under sub-sections 
2 and 3 of section 22 of the Manitoba Act.

10 There was also referred to the sub-committee a memorial from the Arch­ 
bishop of Saint Boniface, complaining of the two Acts of 1890, before mentioned, 
and calling attention to former petitions on the same subject, from members of 
the Eoman Catholic minority in the province. His Grace made reference, in 
this memorial, to assurances which were given by one of Your Excellency's 
predecessors before the passage of the Manitoba Act, to redress all well founded 
grievances and to respect the civil and religious rights and privileges of the 
people of the Bed Biver Territory. His Grace then prayed that Your Excellency 
should entertain the appeal of the Boman Catholics of Manitoba and might 
consider the same, and might make such directions for the hearing and con-

20 sideration of the appeal as might be thought proper and also give directions for 
the relief of the Boman Catholics of Manitoba.

The sub-committee also had before them a memorandum made by the 
" Conservative League " of Montreal remonstrating against the (alleged) unfair­ 
ness of the Acts of 1890, before referred to.

Soon after the reference was made to the sub-committee of the memorial of 
the " National Congress " and of the other memorials just referred to, intimation 
was conveyed to the sub-committee, by Mr. John S. Ewart, Counsel for the 
Boman Catholic minority in Manitoba, that, in his opinion, it was desirable that 
a further memorial, on behalf of that minority, should be presented, before the 

30 pending application should be dealt with, and action on the part of the sub­ 
committee was therefore delayed until the further petition should come in.

Late in November this supplementary memorial was received and referred 
to the sub-committee. It is signed by the Archbishop of Saint Boniface, and by 
the President of the "National Congress," the Mayor of St. Boniface, and 
about 137 others, and is presented in the name of the " Members of the 
Boman Catholic Church resident in the province of Manitoba."

Its allegations are very similar to those hereinbefore recited, as being 
contained in the memorial of the Congress, but there is a further contention 
that the two Acts of the Legislative Assembly of Manitoba, passed in 1890, on 

40 the subject of education, were " Subversive of the rights and privileges of the 
Bomaii Catholic minority provided for by the statiites of Manitoba, prior to the 
passing of the said Acts of 1890, thereby violating both the British North 
America Act and the Manitoba Act."
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EECOBD.

of
Case.

Council —continued.

i

This last mentioned memorial urged :—
(1.) That Your Excellency might entertain the appeal and give directions 

for its proper consideration.
(2.) That Your Excellency should declare that the two Acts of 1890 

(chapters 37 and 38), do prejudicially affect the rights and privileges of the 
minority, with regard to denominational schools, which they had by law or 
practice, in the province, at the union.

(3.) That it may be declared that the said Acts affect the rights and 
privileges of Eoman Catholics in relation to education.

(4.) That a re-enactment may be ordered by Your Excellency, of the 
sjiatutmin force, in Manatoba, prior to these Acts of_ 1890, in so far, at least, as 
may bajnecaasary to secure for Eoman Catholics fo_Jjifi province the right to 
build, maintain, &c.. their schwls.in_the_inannej: provided by such statutes, and 

secure to them their_|3i-oportionate sharej)f any grant made out of public

10

^ _
funds_of^the province^ for education, or to relieve_such members of the Boman 
(^atEonc^Criurch ascontribnte tojjuch Eoman Catholic schools from payment or 
conliriTjution to the'^support ol any other schools; or that these Acts of 1890 
should be so amended as to effect that purpose^.

Then follows a general prayer for relief.
In making their report the sub-committee will comment only upon the last 20 

memorial presented, as it seems to contain, in effect, all the allegations embraced 
in the former petitions which call for their consideration and is more specific as 
to the relief which is sought.

As to the request which the petitioners make in the second paragraph of 
their prayer, viz.: " That it may be declared that the said Acts (53 Vie., 37 and 
38) do prejudicially affect the rights and privileges with regard to denominational 
schools which the Eoman Catholics had by law or practice in the province of 
Manitoba at the time of the union," the sub-committee are of opinion that the 
judgment _pf thp. .Judicial Committee of the Privy Council is conclusive as to the 
rigntswith regard to denominational schools which the Koman Catholics had^ 30 
at the time of thejmion, and as to the bearing thereon of the statutes complained^ 
of, and Your Excellency is not, therefore, in the~opinion of the sub-committefij 
properlycailecl upon to hear an appeal based on tnose ground^That judgment 
is as binding on Your Excellency as it is on any of the parties to the litigation, 
and, therefore, if redress is sought on account of the state of affairs existing in 
the province at the time of the union, it must be sought elsewhere and by other 
means than by way of appeal under the sections of the British North America 
Act and of the Manitoba Act, which are relied on by the petitioners as sustaining 
this appeal.

The two Acts of 1890, which are complained of, must, according to the 40 
opinion of the sub-committee be regarded as within the powers of the Legislature 
of Manitoba, but it remains to be considered whether the appeal should be 
entertained and heard as an appeal against statutes which are alleged to have
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encroached on rights and privileges with regard, to denominational schools 
wEich were acquired by any class of persons in Manitobii^npt at the time_of the 
Mnumrbut after the union. ~~~

The sub-committee were addressed by counsel for the petitioners as to the 
right to have the appeal heard, and from his argument, as well as from the 
documents, it would seem that the following are the grounds of the appeal:—

A complete system of separate and denominational schools, i.e., a system 
providing for Public Sj-h ""Island for Separate Catholic Schools, was, it is alleged, / 
establishedTy Statute of Manitoba in 1871 and by a series of subsequent Acts. 

10 That system was in operation until the two Acts of 1890 (chapters 37 and 38) 
were passed.

The 93rd section of the British North America Act, in conferring power on 
the provincial legislatures, exclusively, to make laws in relation to education, 
imposed on that power certain restrictions, one of which was (sub-section 1) to 
preserve the right with respect to denominational schools which any class of 
persons had by law in the province at the union. As to this restriction it seems 
to impose a condition on the validity of any Act relating to education, and 
the sub-committee have already observed that no question, it seems to them, can 
arise, since the decision of the Judicial Committee of the Privy Council.

The third sub-section, however, is as follows:—
"Where in any province a system of separate or dissentient schools exists 

by law at the union, or is thereafter established by the legislature of the province, 
an appeal shall lie to the Governor-General in Council, from any Act or decision 
of any provincial authority, affecting any right or privilege of the Protestant or 
Roman Catholic minority of the Queen's subjects in relation to education."

The Manitoba Act passed in 1870, by which the province of Manitoba was 
constituted, contains the following provisions, as regards that province:—

By section 22 the power is conferred on the legislature, exclusively, to 
make laws in relation to education, but subject to the following restrictions :

(1) " Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools which any class of persons 
have, by law or practice, in the province, at the union."

This restriction, the sub-committee again observe, has been dealt with by n 
the judgment of the Judicial Committee of the Privy Council. ''

Then follows:

20

(2) "An appeal shall lie to the Governor-General in Council from any 
Act or decision of the Legislature of the province, or of any provincial authority, 
affecting any right or privilege of the Protestant or Roman Catholic minority of 
the Queen's subjects in relation to education."

40 It will be observed that the restriction contained in sub-section 2 is not 
identical with the restriction of sub-section 3 of the 93rd section of the British

EECOED. I
In the 1 

Supreme Covrf 
of Canada.

Case.
Beport of Sub­ 
committee of 
Council 
—continued.
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RECORD.

In the

of Canada.

Case.
BeportofS 
Committee (rf 
Council 
—continued.

North America Act, and questions are suggested, in view of this difference, as to 
whether sub-section 3 of section 93 of the British North America Act applies to 
Manitoba, and, if not, whether sub-section 2 of section 22 of the Manitoba Act 
is sufficient to sustain the case of the appellants ; or, in other words, whether, 
rn^regard to Manitoba, the minority has the same protection against laws which 

e legislature of the province has power to p_ass. as the minoritie&~niother 
rovinofla liave. nnrler the snh-ap.p.tinn hefnrf- qnnt.fifl from the Rritish~ North 

America Act, as to separate or denominational schools established_after the imion. ~" —— " """-———-"" ~"~ *

The argument presented by counsel on behalf of the petitioners was, that 10 
the present appeal conies before Your Excellency in Canada, not as a request to 
review the decision of the Judicial Committee of the Privy Council, but as a 
logical consequence and result of that decision, inasmuch as the remedy now 
sought is provided by the British North America Act, and the Manitoba Act, 
not as a remedy to the minority against statutes which interfere with the rights 
which the minority had at jthe^ time of the union, buj as a remedy against 
statutes which interfere with rights acquired by the minority after the union. 
The remedy, therefore, which is sought, is against Acts which are intra vires of 
the Provincial Legislature. His argument is also that the appeal does not ask 
Your Excellency to interfere with any rights or powers of the Legislature of 20 
Manitoba, inasmuch as the power to legislate on the subject of education has 
only been conferred on that legislature with the distinct reservation that Your 
Excellency in Council shall have power to make remedial orders against any 
such legislation which infringes on rights acquired after the union by any 
Protestant or Boman Catholic minority in relation to separate or dissentient 
schools.

Upon the various questions which arise on these petitions the sub-committee 
do not feel called upon to express an opinion, and so far as they are aware, no 
opinion has been expressed on any previous occasion in this case or any other 
of a like kind, by Your Excellency's Government or any other Government of 30 
Canada. Indeed, no application of a parallel character has been made since the 
establishment of the Dominion.

The application comes before Your Excellency in a manner differing from 
applications which are ordinarily made, under the constitution, to Your 
Excellency in Council. In the opinion of the sub-committee, the application is 
not to be dealt with at present as a matter of a political character or involving 
political action on the part of Your Excellency's advisers. It is to be dealt 
with by Your Excellency in Council, regardless of the personal views which 
Your Excellency's advisers may hold with regard to denominational schools and 
without the political action of any of the members of Your Excellency's Council 40 
being considered as pledged by the fact of the appeal being entertained and 
heard. If the contention of the petitioners be correct, that such an appeal can 
be sustained, the inquiry will be rather of a judicial than a political character. 
The sub-committee have so treated it in hearing counsel, and in permitting 
their only meeting to be open to the public. It is apparent that several other
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questions will arise in addition to those which were discussed by counsel at BECOBD - 
that meeting, and the sub-committee advises that a date be fixed, at which the in the 
petitioners, or their counsel, may be heard with regard to the appeal, according 
to their first request.

Case.

The sub-committee think it proper that the Government of Manitoba 
should have an opportunity to be represented at the hearing, and they further Council 
recommend, with that view, that if this report should be approved, a copy of ~~ contlnued- 
any minute approving it, and of any minute fixing the date of the hearing with 
regard to the appeal, be forwarded, together with copies of all the petitions 

10 referred to, to His Honour the Lieutenant-Governor of Manitoba, for the 
information of His Honour's advisers.

In the opinion of the sub-committee, the attention of any person who may 
attend on behalf of the petitioners, or on behalf of the Provincial Government, 
should be called to certain preliminary questions which seem to arise with 
regard to the appeal.

Among the questions which the sub-committee regard as preliminary_are 
the following : — -: ——— -•

(1.) Whether this appeal is such an appeal as is contemplated by sub­ 
section 3 of section 93 of the British North America Act, or by sub-section 2 of 

20 section 22 of the Manitoba Act ?

(2.) Whether the grounds set forth in the petitions are such as may be 
the subject of appeal under either of the sub-sections above referred to ?

(3.) Whether the decision of the Judicial Committee of the Privy Council 
in any way bears on the application for redress based on the contention that the 
rights of the Eoman Catholic minority which accrued to them after the union 
have been interfered with by the two statutes of 1890 before referred to ?

(4.) Whether sub-section 3 of section 93 of the British North America Act 
applies to Manitoba ?

(5.) Whether Your Excellency in Council has power to grant such orders as 
30 are asked for by the petitioner, assuming the material facts to be as stated in the 

petition ?

(6.) Whether the Acts of Manitoba, passed before the session of 1890, con­ 
ferred on the minority a "right or privilege with respect to education," within 
the meaning of sub-section 2 of section 22 of the Manitoba Act, or established 
"a system of separate or dissentient schools," within the meaning of sub­ 
section 3 of section 93 of the British North America Act, and if so, whether the 
two Acts of 1890, complained of, affect "the right or privilege " of the minority 
in such a manner as to warrant the present appeal ?

Other questions of a like character may be suggested at the hearing, and it
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may be desirable that arguments should be heard upon such preliminary points 
before any hearing shall take place on the merits of the appeal.

Eespectfully submitted,
JNO. S. D. THOMPSON,
M. BOWELL,
J. A. CHAPLEAU, 
T. MAYNE DALY.

SlB,-

ST. BONIFACE, 22nd September, 1892. 
-I have the honour to transmit to you herewith inclosed a petition for

the consideration of His Excellency the Governor-General in Council concerning 10 
the appeal of the Eoman Catholics of the province of Manitoba with regard to 
education.

I have, etc.,
t ALEX. TACHE,

Arch, of St. Boniface, O.M.I. 
To the Honourable

The Secretary of State for Canada, 
Ottawa, Ont.

(Translation.)
ST. BONIFACE, MANITOBA, 80th September, 1892. 20

To the Hon. J. C. PATTEBSON,
Secretary of State, &c.

SIB,—I have the honour to transmit herewith, for submission to His 
Excellency the Governor-General in Council, a petition signed by the Executive 
of the National Congress, organized on the 24th June, 1890, asking the Dominion 
Government to consider the petitions already presented by the Catholics of this 
province, with a view to obtain redress of grievances inflicted upon them in 
relation to education by the action of the Provincial Legislature of Manitoba, 
in 1890, and to request that you will submit the said petition to His Excellency 
in Council with as little delay as possible.

I have, &c.,
A. A. c. LARIVIERE,

Member for the E. Dist. of Provencher.

(Translation.)
OFFICE OF THE NATIONAL CONGBESS, ST. BONIFACE, 20th September, 1892. 

To the Hon. Mr. LARIVIEBE, M.P., St. Boniface.
SIB,—In behalf of the National Congress, organized 24th June, 1890, I beg 

to request that you will transmit to His Excellency the Governor-General in

30
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Council the inclosed petition asking the Dominion Government to consider the BECOBD-
petitions already presented by the Catholics of this province, with a view to in the
obtaining redress of the grievances inflicted upon them in the matter of education, 's"y r̂ ^
by the Provincial Legislation of Manitoba, in 1890. —

Case.
I have the honour, &c.

T. A. BEENIER,
Pres. pro tern.

TO HIS EXCELLENCY THE GOVERNOR-GENERAL IN COUNCIL.
The humble petition of the undersigned members of the Roman Catholic Memorial of 

10 Church, in the province of Manitoba, and dutiful subjects of Her Most Gracious congres
Majesty, doth hereby respectfully represent that : — ^ated

The seventh Legislature of the Province of Manitoba, in its third session 1892- 
assembled, did pass in the year eighteen hundred and ninety an Act intituled 
" An Act respecting the Department of Education," and also an Act respecting 
public schools, which deprive the Roman Catholic minority in the said province 
of Manitoba of the rights and privileges they enjoyed with regard to education 
previous to and at the time of the. union, and since that time up to the passing 
of the Acts aforesaid.

That subsequent to the passing of said Acts, and on behalf of the members 
20 of said Roman Catholic Church, the following petition has been laid before 

Your Excellency in Council : —

To His Excellency the Governor-General in Council :
The humble petition of the undersigned members of the Roman Catholic êt ôn 

Church, in the province of Manitoba, presented on behalf of themselves and catholic* 
their co-religionists in the said province, sheweth as follows : —

1. Prior to the passage of the Act of the Dominion of Canada, passed in
the thirty-third year of the reign of Her Majesty Queen Victoria, chapter three,
known as the Manitoba Act, and prior to the Order in Council issued in pur­
suance thereof, there existed, in the territory now constituting the province of

30 Manitoba, a number of effective schools for children.
2. These schools were denominational schools, some of them being 

regulated and controlled by the Roman Catholic Church, and others by various 
Protestant denominations.

3. The means necessary for the support of the Roman Catholic schools 
were supplied to some extent by school fees paid by some of the parents of the 
children who attended the schools and the rest was paid out of the funds of 
the church contributed by its members.

4. During the period referred to, Roman Catholics had no interest in or 
control over the schools of the Protestant denominations, and the Protestant
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denominations had no interest in or control over the schools of the Roman 
Catholics. There were no public schools in the sense of State schools. The 
members of the Roman Catholic Church supported the schools of their own 
church for the benefit of the Roman Catholic children and were not under 
obligation to, and did not contribute to the support of any other schools.

5. In the matter of education, therefore, during the period referred to, 
Roman Catholics were as a matter of custom and practice separate from the 
rest of the community.

6. Under the provisions of the Manitoba Act it was provided that the 
Legislative Assembly of the province should have the exclusive right to make 
laws in regard to education, subject to the following provisions:—

10
, ^ ^&,*,^ v~ ~—uu,».i»u , ——.j^ut uu int; luiiuwiug provisions :—

(1.) Nothing in any such law shall prejudicially affect any right or 
privilege with respect to denominational schools which any class of persons 
have by law or practice in the province at the union.

(2.) An appeal shall lie to the Governor-General in Council from any Act 
or decision of the Legislature of the province, or of any provincial authority 
affecting any right or privilege of the Protestant or Roman Catholic minority of 
the Queen's subjects in relation to education.

(3.) In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the provisions of 20 
this section is not made, or in case any decision of the Governor-General in 
Council, or any appeal under this section is not duly executed by the proper 
provincial authority in that behalf, then, and in every such case, and as far only 
as the circumstances of each case require, the Parliament of Canada may make 
remedial laws for the due execution of the provisions of this section, and of any 
decision of the Governor-General under this section.

7. During the first session of the Legislative Assembly of the province of 
Manitoba, an Act was passed relating to education, the effect of which was to 
continue to the Roman Catholics that separate condition with reference to 
education which they had enjoyed previous to the erection of the province. 30

8. The effect of the statute, so far as the Roman Catholics were concerned, 
was merely to organize the efforts which the Roman Catholics had previously 
voluntarily made for the education of their own children. It provided for the 
continuance of schools under the sole control and management of Roman 
Catholics, and of the education of their children according to the methods by 
which alone they believe children should be instructed.

9. Ever since the said legislation, and until the last session of the Legis­ 
lative Assembly, no attempt was made to encroach upon the rights of the Roman 
Catholics so confirmed to them as above mentioned, but during said session 
statutes were passed (53 Vie., chaps. 37 and 38) the effect of which was to 40 
deprive the Roman Catholics altogether of their separate condition in regard to 
education ; to merge their schools with those of the Protestant denominations ; 
and to require all members of the community, whether Roman Catholic or
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' Protestant, to contribute, through taxation, to the support of what are therein RECORD. 
called-public schools, but which are in reality a continuation of the Protestant in the

• Schools. fiupremeCourt
of Canada.

10. There is a provision in the said Act for the appointment and election Case - 
of an advisory board, and also for the election in each municipality of school NatTcTnaf °f 
trustees. There is also a provision that the said advisory board may prescribe Congress 
religious exercises for use in schools, and that the said school trustees may, if September, 
they think fit, direct such religious exercises to be adopted in the schools in ^ 
their respective districts. No further or other provision is made with reference ~conimued - 

10 to religious exercises, and there is none with reference to religious training.

11. Eoman Catholics regard such schools as unfit for the purposes of 
education, and the children of Eoman Catholic parents cannot and will not 
attend any such schools. Bather than countenance such schools, Koman 
Catholics will revert to the voluntary system in operation previous to the 
Manitoba Act, and will at their own private expense establish, support and 
maintain schools in accordance with their principles and their faith, although 
by so doing they will have in addition thereto to contribute to the expense of 
the so-called public schools.

12. Your petitioners submit that the said Act of the Legislative Assembly 
20 of Manitoba is subversive of the rights of Eoman Catholics guaranteed and 

confirmed to them by the statute erecting the province of Manitoba, and pre­ 
judicially affects the rights and privileges with respect to Eoman Catholic 
schools which Eoman Catholics had in the province at the time of its union 
with the Dominion of Canada.

13. The Eoman Catholics are in minority in said province.

14. The Eoman Catholics of the province of Manitoba therefore appeal 
from the said Act of the Legislative Assembly of Manitoba.

YOUR PETITIONERS THEREFORE PRAY—

1. That Your Excellency the Governor-General in Council may entertain 
30 the said appeal, and may consider the same, and may make such provisions and 

give such directions for the hearing and consideration of the said appeal as may 
be thought proper.

2. That it may be declared that such provincial law does prejudiciallv 
affect the rights and privileges with regard to denominational schools which 
Eoman Catholics had by law or practice in the province at the union.

3. That such directions may be given and provisions made for the relief of
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Report of the 
Minister of 
Justice.

Koman Catholics of the province of Manitoba as to Your Excellency in 
Council may seem fit.

And your petitioners will ever pray.
., Arch, of St. Boniface. 

HENEI P., Ev. d'Anemour. 
JOSEPH MESSIEE, P.P. of St. Boniface. 
T. A. BEBNIEB. 
J. DUBUC. 
L. A. PBUD'HOMME.
M. A. GlBABD. 10
A. A. L/AEiviEBE, M.P.
JAMES E. PBENDEBGAST, M.P.P.
EOGEB MABION, M.P.P., and 4,257 more names.

That on the consideration of the Privy Council of Canada of the two Acts 
aforesaid, the following report of the Honourable the Minister of Justice, dated 
21st March, 1891, was approved by His Excellency the Governor-General in 
Council on the 4th of April, 1891, viz.:—

DEPABTMENT OF JUSTICE, CANADA, 21st March, 1891. 
To His Excellency the Governor-General in Council.

The undersigned has the honour to report upon the two Acts of the following 20 
titles passed by the Legislature of the province of Manitoba at its session held in 
the year 1890, which Acts were received by the Honourable the Secretary of 
State on the llth April, 1890 :—

Chapter 37, "An Act respecting the Department of Education," and 
Chapter 38, "An Act respecting the Public Schools."

The first of these Acts creates a Department of Education, consisting of the 
Executive Council or a Committee thereof appointed by the Lieutenant-Governor 
in Council, and defines its powers. It also creates an Advisory Board, partly 
appointed by the Department of Education and partly elected by teachers, and 
defines its powers. 30

The "Act respecting Public Schools " is a consolidation and amendment of 
all previous legislation in respect to public schools. It repeals all legislation 
which created and authorized a system of separate schools for Protestants and 
Roman Catholics. By the Acts previously in force either Protestants or Eoman 
Catholics could establish a school in any school district, and Protestant 

^ratepayers were exempted from contribution for the Catholic schools, and 
iCatholic ratepayers were exempted from contribution for Protestant schools.

The two Acts now under review purport to abolish these distinctions as to 
the schools, and these exemptions as to ratepayers, and to establish instead a 
system under which public schools are to be organized in all the school districts, 40 
without regard to the religious views of the ratepayers.
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The right of the province of Manitoba to legislate on the subject of education RECORD.
is conferred by the Act which created the province, viz., 32-33 Vict., chap. 3 ^Tthe
(The Manitoba Act), section 22, which is as follows :— vwpremeCour
^ /> > of Canada.

"22. In and for the province of Manitoba the said Legislature may c~e 
exclusively make laws in relation to education, subject to the following Memorial of
provisions :—— National 
r Congress

" (1.) Nothing in any such law shall prejudicially affect any right or September, 
privilege with respect to denominational schools which any class of persons have 1892 
by law or practice in the province at the union. ' —continued.

10 " (2.) An appeal shall lie to the Governor-General in Council from the 
Act or decision of the Legislature of the province, or of any provincial authority 
affecting any right or privilege of the Protestant or Eoman Catholic minority of 
the Queen's subjects in relation to education.

" (3.) In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the provisions of 
this section is not made, or in case any decision of the Governor in Council, on 
any appeal under this section, is not duly executed by the proper provincial 
authority in that behalf, then, and in every such case, and as far only as the 
circumstances of each case reqxiire, the Parliament may make remedial laws for 

20 the due execution of the provisions of this section, and of any decision of the 
Governor-General in Council under this section."

In the year 1870, when the " Manitoba Act " was passed there existed no 
system of education established or authorized by law, but at the first session of 
the Provincial Legislature in 1871 an " Act to establish a system of education in 
the province " was passed. By that Act the Lieutenant-Governor in Council 
was empowered to appoint not less than ten nor more than fourteen to be a 
Board of Education for the province, of whom one-half were to be Protestants 
and the other half Catholics, with one Superintendent of Protestant and one 
Superintendent of Catholic schools. The Board was divided into two sections, 

30 Protestant and Catholic, each section to have under its control and management 
the discipline of the schools of its faith, and to prescribe the books to be used in 
the schools under its care which had reference to religion or morals.

The moneys appropriated for education by the Legislature were to be divided 
equally, one moiety thereof to the support of Protestant schools, and the other 
moiety to the support of Catholic schools.

By an Act passed in 1875, the board was increased to twenty-one, twelve
Protestants and nine Koman Catholics; the moneys voted by the Legislature
were to be divided between the Protestant and Catholic schools in proportion to
the number of children of school age in the schools under the care of Protestant

40 and Catholic sections of the board respectively.
The Act of 1875 also provided that the establishment in a school district of 

a school of one denomination should not prevent the establishment of a school 
of another denomination in the same district.
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Several questions have arisen as to the validity and effect of the two statutes 
now under review; among these are the following :—

It being admitted that " no class of persons '' (to use the expression of the 
Manitoba Act), had "by law" at the time the province was established, "any 
right or privilege with respect to denominatienal (or any other) school," had 
" any class of persons " any such right or privilege with respect to denomina­ 
tional schools "by practice" at that time? Did the existence of separate 
schools for Eoman Catholic children, supported by Eoman Catholic voluntary 
contributions, in which their religion might be taught and in which text books 
suitable for Eoman Catholic schools were used, and the non-existence of any 10 
system by which Koman Catholics or any other, could be compelled to contri­ 
bute for the support of schools constitute a "right or privilege" for Eoman 
Catholics " by practice " within the meaning of the Manitoba Act ? The former 
of these, as will at once be seen, was a question of fact and the latter a question 
of law based on the assumption which has since been proved to be well founded, 
that the existence of separate schools at the time of the " union " was the fact 
on which the Catholic population of Manitoba must rely as establishing their 
"right or privilege" by "practice." The remaining question was whether, 
assuming the foregoing questions, or either of them, to require an affirmative 
answer, the enactments now under review, or either of them, affected any such 20 
" right or privilege ? "

It became apparent at the outset that these questions required the decision 
of the judicial tribunals, more especially as an investigation of facts was neces­ 
sary to their determination. Proceedings were instituted with a view to 
obtaining such a decision in the Court of Queen's Bench of Manitoba several 
months ago, and in course of these proceedings the facts have been easily ascer­ 
tained, and the two latter of the three questions above stated were presented for 
the judgment of that court with the arguments of counsel for the Eoman 
Catholics of Manitoba on the one side, and of counsel for the Provincial Govern­ 
ment on the other. 30

The court has practically decided, with one dissentient opinion, that the 
Acts now under review do not "prejudicially affect any right or privilege with 
respect to denominational schools" which Eoman Catholics had by " practice at 
the time of the Union," or, in brief, that the non-existence, at that time, of a 
system of public schools and the consequent exemption from taxation for the 
support of public schools and the consequent freedom to establish and support 
separate or " denominational " schools did not constitute a " right or privilege " 
" by practice " which these Acts took away.

An appeal has been asserted and the case is now before the Supreme Court 
of Canada, where it will, in all probability, be heard in the course of next 40 
month.

« If the appeal should be successful, these Acts will be annulled by judicial 
/ decision ; the Eoman Catholic minority of Manitoba will receive protection and 
1 redress. The Acts purporting to be repealed will remain in operation, and those
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whose views have been represented by a majority of the Legislature cannot but RECORD. 
recognize that the matter has been disposed of with due regard to the constitu- in the 
tional rights of the province.

Case.
If the legal controversy should result in the decision of the Court of Queen's Memorial of 

Bench being sustained, the time will come for Your Excellency to consider the congress 
petitions which have been presented by and on behalf of the Roman Catholics of dated 2°th 
Manitoba forredress under sub-sections 2 and 3 of section22 of the " Manitoba i8926m er '

wEicET^re analagous to the —<
provisions made bytEeBritish NorthAmerica Act, in relation to the other 

10 provinces.

Those subsections contain_in effect theprovisionswhich have been ma<|e 
asi jio^aIOhe_ p^ro^nce^and'liir^oiBviolisIy those under~whicb__the constitution 
intended that the Government ol^the I)ominionshould proceed if it_ _ 
any jime become necessary thalfthe Federaf^pwers~shonld^De_^espjifid to for the
prJ^ggjvmri of prTrnr^5t.fl.ntr~f>r TJ£iT^Rri^Ca.t,}in1ip,~mirrnrity fl.gp.inat, any Act Or
decision of the Legislature of the province^ or of an^ provincial aMEorltv, 
affecting any "right or privilege" of any~suclTminorityr "in relation to education. '

Respectfully submitted,

JOHN S. D. THOMPSON,

20 Minister of Justice.

That a recent decision of the Judicial Committee of the Privy Council in 
. England having sustained the judgment of the Court of Queen's Bench of 

Manitoba, upholding the validity of the Acts aforesaid, your petitioners most 
respectfully represent that, as intimated in said report of the Honourable the 
Minister of Justice, the time has now come for Your Excellency to consider the petitions 
which have been presented by and on behalf of the Roman Catholics of Manitoba for 
redress under sub-sections 2 and 3 of section 22 of the " Manitoba Act."

That your petitioners, notwithstanding such decision of the Judicial 
Committee of the Privy Council in England, still believe that their rights and 

30 privileges in relation to education have been prejudicially affected by said Acts of 
the Provincial Legislature.

Therefore, your petitioners most respectfully and most earnestly pray that it 
may please Your Excellency in Council to take in to consideration the petitions above
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referred to, and to grant the conclusions of said petitions and the relief and 
protection sought for by the same.

And your Petitioners will ever pray. 
SAINT BONIFACE, 20th September, 1892.

Members of the Executive Committee of the National Congress.
T. A. BEBNIEB,

Acting President, 
A. A. C. LAEIVIEBE, 
JOSEPH LECOMTE, 
JAMES E. P. PBENDEBGAST, 
J. EENEST CYE, 
THEO. BEETEAND,

H. F. DESPABS, 
M. A. KEEVALK, 
TELESPHOBE PELLETIEE, 
DB. J. H. OCT. LAMBEET, 
JOSEPH Z. C. AUGEB, 
A. P. MAETIN,

10

Secretaries, A. E. VEESAILLES, 
E. GOULET, JE.

DEPAETMENT OP THE SECEETAEY OF STATE,
OTTAWA, 5th October, 1892.

SIE,—I have the honour to acknowledge receipt of your letter of the 30th 
of last month, inclosing for submission to His Excellency the Governor-General 
in Council a petition signed by the members of the Executive of the National 
Congress, asking the Dominion Government to consider the petitions presented 
by the Catholics of the province of Manitoba, on the question of the schools of 20 
that province, and to inform you that the said petition will receive attention.

I have, &c.,
L. A. CATELLIEE, Under-Secretary of State. 

A. A. C. LAEIVIEBE, Esq., M.P., St. Boniface, Man.

Memorial of f0 £[js Excellency the Governor-General in Council:Archbishop J
afed Sepated '^'ne numble petition of the undersigned, Archbishop of the Eoman Catholic 
tember 1892. Church in the province of Manitoba, respectfully sheweth :—

1st. That two statutes, 53 Vie., chaps. 37 and 38, were passed in the 
Legislative Assembly of Manitoba to merge the Eoman Catholic Schools with 30 
those of the Protestant denominations, and to require all members of the 
community, whether Eoman Catholic or Protestant, to contribute, through 
taxation, to the support of what are therein called Public Schools, but which are 
in reality a continuation of the Protestant Schools.

2nd. That on the 4th of April, 1890, James E. P. Prendergast, M.P.P. 
for Woodlands, transmitted to the Honourable the Secretary of State for Canada 
a petition, signed by eight members of the Legislative Assembly of Manitoba, to
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make 'known to His Excellency the Governor-General the grievances under RECOUP. 
which Her Majesty's Eoman Catholic subjects of the province of Manitoba were in 
suffering by the passation of the two said Acts, respectively intituled : " An Act 
respecting the Department of Education," and "An Act respecting Public 
Schools," (53 Vie., cap. 37 and 38). The said petition ended by the following Case - 
words :—Your petitioners, therefore, humbly pray that Your Excellency may be Ai^bishop* 
pleased to take such action "and grant such relief and remedy as to Your Tach6,dated 
Excellency may seem meet and just." temberlW

—continued*
3rd. That on the 7th of April, the same year, 1890, the Catholic section 

10 of the Board of Education, in a petition signed by its President, the Archbishop 
of St. Boniface, and its Secretary, T. A. Bernier, " most respectfully and 
earnestly prayed His Excellency the Governor-General in Council that said last 
mentioned Acts (53 Vie., cap. 37 and 38) be disallowed to all intents and 
purposes."

4th. That on the 12th of April, 1890, the undersigned brought before His 
Excellency some of the facts concerning the outbreak which occurred at Bed 
Biver during the winter of 1869-70; the part that the undersigned was invited, 
by Imperial and Federal authorities, to take in the pacification of the country; 
the promise intrusted to the undersigned in an autograph letter from the then

20 Governor-General that the people of Bed Kiver "may rely that respect and 
attention will be extended to the different religious persuasions;" the furnishing 
the undersigned with a proclamation to be made known to the dissatisfied 
population, in which proclamation the then Governor-General declared :—" Her 
Majesty commands me to state to you that she will be always ready, through me 
as Her representative, to redress all well-founded grievances." By Her Majesty's 
authority I do therefore assure you that on your union with Canada " all your 
civil and religious rights and privileges will be respected." In the strength of 
such assurance, the people of Ked River consented to their union with Canada 
and the Act of Manitoba was passed, giving guarantees to the minority that

30 their rights and privileges, acquired by law or practice, with regard to education, 
would be protected. The cited Acts, 53 Vie., cap. 37 and 38, being a violation 
of the assurances given to the Eed Eiver population, through the Manitoba Act, 
the undersigned ended his petition of the 12th April, 1890, by the following 
words:—

" I therefore most respectfully and most earnestly pray that Your Excellency, 
as the representative of our most beloved Queen, should take such steps that in 
your wisdom would seem the best remedy against the evils that the above 
mentioned and recently enacted laws are preparing in this part of Her Majesty's 
domain."

40 5th. That later on, working under the above mentioned disadvantage and 
wishing for a remedy against laws which affected their rights and privileges, in 
the matter of education, 4,267 members of the Eoman Catholic Church, in the 
province of Manitoba, on behalf of themselves and their co-religionists, appealed 
to the Governor-General in Council from the said Acts of the Legislature of the 
province of Manitoba, the prayer of their petition being as follows :—
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" (1.) That Your Excellency, the Governor-General in Council, may 
entertain the said appeal, and may consider the same, and may make such 
provisions and give such directions for the hearing and consideration of the said 
appeal as may be thought proper.

" (2.) That it may be declared that such Provincial law does prejt 
affect the rights and privileges with regard to denominational schools which 
Roman Catholics had by law or practice in the province at the union.

" (3.) That such directions may be given and provisions made for the 
relief of the Eoman Catholics of the province of Manitoba, as to Your Excellency 
in Council may seem fit." '10

6th. That in the month of March, 1891, the Cardinal Archbishop of 
Quebec and the Archbishops and Bishops of the Eoman Catholic Church in 
Canada, in a petition to His Excellency the Governor-General in Council, 
sheweth that the 7th Legislature of the province of Manitoba, in its 3rd session 
assembled, had passed an Act intituled : " An Act respecting the Department of 
Education," and another Act to be cited: "The Public Schools Act," which 
deprived the Catholic minority of the province of the rights and privileges they 
enjoyed with regard to education, and the venerable prelates added :—" There­ 
fore your petitioners humbly pray Your Excellency in Council to afford a remedy 
to the pernicious legislation above mentioned, and that in the most efficacious 20 
and just way."

7th. That on the 21st March, 1891, the Honourable the Minister of 
Justice reported on the two Acts alluded to above, cap. 37, "An Act respecting 
the Department of Education," and cap. 38, "An Act respecting Public 
Schools," and here are the conclusions of his report:—" If the legal controversy 
should result in the decision of the Court of Queen's Bench (adverse to Catholic 
views) being sustained, the time will come for Your Excellency to consider the 
petitions which have been presented by and on behalf of the Eoman Catholics 
of Manitoba for redress under sub-sections 2 and 3 of section 22 of the Manitoba 
Act, quoted in the early part of this report, and which are analagous to the 30 
provisions made by the British North America Act in relation to the other 
provinces.

" Those sub-sections contain in effect the provisions which have been made 
as to all the provinces, and are obviously those under which the constitution 
intended that the Government of the Dominion should proceed if it should at 
any time become necessary that the Federal powers should be resorted to for the 
protection of a Protestant or Eoman Catholic minority against any Act or 
decision of the Legislature of the province, or of any provincial authority, 
affecting any ' right or privilege ' of any such minority ' in relation to education.'" 
A committee of the Honourable the Privy Council having had under consideration 40 
the above report, submitted the same for approval, and it was approved by His 
Excellency the Governor-General in Council on the 4th of April, 1891.

8th. That the Judicial Committee of Her Majesty's Privy Council has 
sustained the decision of the Court of Queen's Bench.
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9th. That your petitioner believes that the time has now " come for Your BEOOBD - 
Excellency to consider the petitions which have been presented by and on behalf in the 
of the Eoman Catholics of Manitoba, for redress, under sub-sections 2 and 3 of 
section 22 of the Manitoba Act " as it has "become necessary that the Federal 
power should be resorted to for the protection of the Eoman Catholic minority."
* Memorial of

Your petitioner therefore prays — T^chlTdTted
1. • That Your Excellency the Governor-General in Council may entertain tember?892 

the appeal of the EomanCatholics of Manitoba, and may consider the same, and — continued. 
may" make such provisions and give such directions for the hearing and con- 

10 side'ration of the said appeal as may be thought proper.
2. That such directions may be given and provisions made for the relief of 

the Eoman Catholics of the province of Manitoba as to Your Excellency in 
Council may seem fit.

And your petitioner will ever pray.
t ALEX. TACHE, Arch, of St. Boniface. 

ST. BONIFACE, 22nd September, 1892.

DEPARTMENT OF THE SECRETARY OF STATE OF CANADA, under °f
OTTAWA, 26th September, 1892.

26th Sep-
MY LORD ARCHBISHOP, — I have the honour to acknowledge the receipt of tember 1392 

20 your letter of the 22nd instant, transmitting for the consideration of His 
Excellency the Governor-General a petition concerning the appeal of the Eoman 
Catholics of the Province of Manitoba with regard to education, and to state that 
the matter will receive consideration.

I have, &c.,
L. A. CATELLIEE, Under-Secretary of State.

His Grace the Lord Archbishop of St. Boniface, St. Boniface, Man.

WINNIPEG, MAN., 31st October, 1892. Letter
forwarding

The Honourable the Secretary of State, Memorial,
/-.,, r\ j. dated 31st 
Uttawa, Unt. October 1892.

30 SIR,—I have the honour to inclose you another petition on behalf of the 
Catholic minority of Manitoba with reference to the position in which they find 
themselves in reference to education in this province. I do not desire that this 
petition should be substituted for the others already presented, but that it should 
rather be taken as supplementary to those others. May I ask that the matter 
may be brought before His Excellency the Governor-General in Council at the 
earliest possible date ?

I have, <fec.,
JOHN S. EWAET.
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TO HIS EXCELLENCY THE GOVERNOR-GENERAL IN COUNCIL.
The humble petition of the members of the Roman Catholic Church residing 

in the province of Manitoba sheweth as follows:—
1. Prior to the passage of the Act of the Dominion of Canada, passed in 

the 38rd year of the reign of Her Majesty Queen Victoria, chap. 3, known as 
the Manitoba Act, and prior to the Order in Council issued in pursuance thereof, 
there existed in the territory now constituting the province of Manitoba, 
a number of effective schools for children.

2. These schools were denominational schools, some of them being regu­ 
lated and controlled by the Roman Catholic Church, and others by various 10 
Protestant denominations.

3. The means necessary for the support of the Roman Catholic schools 
were supplied to some extent by school fees paid by some of the parents of the 
children who attended the schools, and the rest was paid out of the funds of the 
church contributed by its members.

4. During the period referred to, Roman Catholics had no interest in or 
control over the schools of the Protestant denominations and the members of 
the Protestant denominations had no interest in or control over the schools of 
the Roman Catholics. There were no public schools in the sense of State 
schools. The members of the Roman Catholic Church supported the schools 20 
of their own church for the benefit of Roman Catholic children and were not 
under obligation to, and did not contribute to the support of, any other schools.

5. In the matter of education, therefore, during the period referred to, 
Roman Catholics were as a matter of custom and practice separate from the rest 
of the community.

6. Under the provisions of the Manitoba Act, it was provided that the 
Legislative Assembly of the province should have the exclusive right to make 
laws in regard to education, subject, however, and according to the following 
provisions:—

" (1.) Nothing in any such law shall prejudicially affect any right or 39 
privilege with respect to denominational schools, which any class of persons 
have by law or practice in the province at the union.

" (2.) An appeal shall lie to the Governor-General in Council from any Act 
or decision of the Legislature of the province, or of any provincial authority 
affecting any right or privilege of the Protestant or Roman Catholic minority of 
the Queen's subjects in relation to education.

" (3.) In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the provisions of 
this section is not made, or in case any decision of the Governor-General in 
Council, or any appeal under this section is not duly executed by the proper 49 
Provincial authority in that behalf, then, and in every such case, and as far only 
as the circumstances of each case reauire, the Parliament of Canada may make
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remedial laws for the due execution of the provisions of this section, and of any RECORD. 
decision of the Governor-General under this section." iu the

Supreme Court
7. During the first session of the Legislative Assembly of the province of »/ Canada. 

Manitoba an Act was passed relating to education, the effect of which was to Cale. 
continue to the Roman Catholics that separate condition with reference to Memorial on 
education which they had enjoyed previous to the erection of the province. Eoman0*

8. The effect of this statute, so far as the Roman Catholics were concerned, Manitoba 0' 
was merely to organize the efforts which Roman Catholics had previously —continued. 
voluntarily made for the education of their own children. It provided for the 

10 continuance of schools under the sole control and management of Roman 
Catholics, and of the education of their children according to the methods by 
which alone they believe children should be instructed. Between the time of 
the passage of the said Act and prior to the statute next hereinafter referred to, 
various Acts were passed amending and consolidating the said Act, but in and 
by all such later Acts the rights and privileges of the Roman Catholics were 
acknowledged and conserved and their separate condition in respect to education 
continued.

9. Until the session of the Legislative Assembly held in the year 1890, 
no attempt was made to encroach upon the rights of the Roman Catholics so 

20 confirmed to them as above mentioned, but during said session statutes were 
passed (53 Vie., chaps. 37 and 38) the effect of which was to repeal all the 
previous Acts; to deprive the Roman Catholics altogether of their separate 
condition in regard to education; to merge their schools with those of the 
Protestant denominations; and to require all members of the community, 
whether Roman Catholic or Protestant, to contribute, through taxation, to the 
support of what are therein called public schools, but whi^h arein^ reality a 
continuation of the Protestant schools. ~" ~" "*——""""

10. There is a provision in the said Act for the appointment and election 
of an advisory board, and also for the election in each district of school trustees. 

30 There is also a provision that the said advisory board may prescribe religious 
exercises for use in schools, and that the said school trustees may, if they think 
fit, direct such religious exercises to be adopted in the schools in their respective 
districts. No further or other provision is made with reference to religious 
exercises, and there is none with reference to religious training.

11. Roman Catholics regard such schools as unfit for the purposes of 
education, and the children of the Roman Catholic parents cannot and will not 
attend any such schools. Rather than countenance such schools, Roman 
Catholics will revert to the voluntary system in operation previous to the 
Manitoba Act, and will at their own private expense establish, support and 

40 maintain schools in accordance with their principles and their faith, although by 
so doing they will have in addition thereto to contribute to the expense of the 
so-called public schools.

12. Your petitioners submit that the said Acts of the Legislative Assembly *f 
of Manitoba are subversive of the rights of Roman Catholics guaranteed and ^
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confirmed to them by the statute erecting the province of Manitoba, and 
prejudicially affect the rights and privileges with respect to Eoman Catholic 
schools which Eoman Catholics had in the province at the time of its union 
with the Dominion of Canada.

18. Your petitioners further submit that the said Acts of the Legislative 
Assembly of Manitoba are subversive of the rights and privileges of Eoman 
Datholics provided for by the various statutes of the said Legislative Assembly 
>rior to the passing of the said Acts and affect the rights and privileges of the 
Ionian Catholic minority of the Queen's subjects in the said province in relation 
;o education so provided for as aforesaid, thereby offending both against the 10 
'British North America Act and the Manitoba Act.

14. Eoman Catholics are in a minority in the said province, and have been 
so for the last fifteen years.

15. The Eoman Catholics of the province of Manitoba, therefore, appeal 
from the said Acts of the Legislative Assemby of the province of Manitoba.

Your petitioners therefore pray—
1. That Your Excellency the Governor-General in Council may entertain 

the said appeal and may consider the same, and may make such provisions and 
give such directions for the hearing and consideration of the said appeal as may 
be thought proper. 20

2. That it may be declared that the said Acts (53 Vie., chaps. 37 and 38) 
do prejudicially affect the rights and privileges with regard to denominational 
schools which Eoman Catholics had by law or practice in the province at the 
union.

3. That it may be declared that the said last mentioned Acts do affect the 
rights and privileges of the Eoman Catholic minority of the Queen's subjects in 
relation to education.

4. That it may be declared that to Your Excellency the Governor-General 
in Council, it seems requisite that the provisions of the statutes in force in the 
province of Manitoba prior to the passage of the said Acts, should be re-enacted 39 
in so far at least as may be necessary to secure to the Eoman Catholics in the 
said province the right to build, maintain, equip, manage, conduct and support 
these schools in the manner provided for by the said statutes, to secure to them 
their proportionate share of any grant made out of the public funds for the 
purposes of education, and to relieve such members of the Eoman Catholic 
Church as contribute to such Eoman Catholic schools from all payment or con­ 
tribution to the support of any other schools; or that the said Acts of 1890 
should be so modified or amended as to effect such purposes.

5. And that such further or other declaration or order may be made as to 
Your Excellency the Governor-General in Council shall, under the circumstances, 40 
seem proper, and that such directions may be given, provisions made and all 
things done in the premises for the purpose of affording relief to the said Eoman
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Catholic minority in the said province as to Your Excellency in Council may BECOBD - 
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And your petitioners will ever pray. °f c<™ada-

t ALEX., Arch, of St. Boniface, O.M.I. 
T. A. BERNIEB, President of the National Congress. 
JAMES E. P. PRENDERGAST, Maire de la Ville de St. ,-T. ., Catholics of

-DOnilace. Manitoba
J. ALLARD, O.M.I., V.G., and about 137 others. -continued.

JOHN S. EWART,
10 Counsel for the Roman Catholic minority in the

Province of Manitoba.

THE MANITOBA SCHOOL LAW.

The Conservative League, faithful to the enduring traditions of the Con- Memorandum 
servative party, wishes to record its regret that good feeling and a spirit of °ervativen~ 
conciliation, so essential to the well-being of our public affairs, do not actuate gredaiue' dafed 
the Government and the majority of the people of Manitoba ; it regrets that, in 1392. 
the name of " Equal Rights," liberty of conscience, justice and equality of rights 
have been denied by the school law of 1890 to a very large portion of the 
inhabitants of that province.

20 In common with every citizen of the province of Quebec, this League has 
the right to make itself heard on this question, because the province of Quebec 
accepted confederation only on the express condition that the rights of minorities 
would be respected and kept safe. Therefore it is that the League asserts itself 
to vindicate its principles and to defend the privileges and immunities of the 
minority in Manitoba.

The education of children is the exclusive province of the father of the 
family, and their education devolves on him as a matter of strict duty. It 
follows as a necessary consequence from this principle that the father of a family 
has the undeniable right to fulfil this duty according to the dictates of his 

30 conscience, that in the exercise of this duty and of this right, the State has no 
lawful power to interfere with or restrict his freedom of action, and that any law 
which tends to trammel such free action is offensive to good conscience.

The Manitoba School Law of 1890 is a usurpation by the State of the rights 
of the paterfamilias. It is an Act subversive of his rights,—it is an abuse of 
power inspired by intolerance and fanaticism and is of a nature to inspire fear 
for the very existence of confederation, if a remedy be not applied in good time.

No one can honestly deny the treaty of 1870, between the Government of
Canada and the people of Manitoba, by which it was formerly covenanted and
agreed that their separate schools should be preserved to them. Nor can any

40 one with honesty deny that the Manitoba School law of 1871, made and adopted
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by tne very men wno had themselves been parties to the treaty of the year before, 
maintained these separate schools for Catholics and Protestants.

And yet, the highest tribunal in England took into account neither the 
solemn treaty of 1870, nor the unequivocal interpretation of that treaty contained 
^ the law of 1871.

For a moment only let the opposite state of things be supposed ; let us 
suppose that a French Canadian Catholic majority in Manitoba refused separate 
gchoois £0 a protestant minority. Who will believe that in such a state of things . 
the Privy Council would have interpreted the Manitoba treaty in the same sense ? 
Their Lordships would have shewn that our Catholic good faith, that our 10 
national honour were solemnly bound. They would have been eloquent in 
defence of the liberty of the citizen and learned as to the rights belonging to 
a father of a family ; and they would have been right. But the supposition is 
altogether unfounded, for French Canadians have ever given constant proof, not 
in mere words but by deed and practice, of the truest liberality towards the 
Protestant minority of the province of Quebec. Fair play deserves fair play in 
return.

But there is more than this to be said. The Treaty of Paris (1763) fixed 
the conditions of the cession of Canada to England, and by this treaty England 
promised that the people of this country should remain free in the exercise of 20 
the Catholic religion. But since it is obligatory for the Catholic to give his 
children a religious education, it follows that to banish religious instruction 
from the primary school is to deny him the right to obey the precepts of his 
religion, and this can only be done in violation of the exacted promise on the 
faith of which Canada became a British colony.

For these reasons the Conservative League protests against the school law, 
in force in Manitoba, and expresses the hope that our statesmen and public men 
will labour manfully and uncompromisingly until these laws shall have been 
remedied.

Another question arises out of this subject, and claims our earnest atten- 30 
tion. The present crisis would have been avoided if the Privy Council in 
England had rendered a decision according to equity, and based on the true 
state of the case. Unfortunately in the present instance, as in every other 
where the interests of the Catholics of this country and of the French Canadians 
have been involved, that high tribunal has rendered an arbitrary judgment. 
Since unhappily this appears to be true, it is most opportune to consider whether 
indeed the Privy Council has jurisdiction in such matters and to have it taken 
away if it exists ; for the time has gone by and is past when a country or a 
people can be made to suffer injustice indefinitely.

MONTREAL, 3rd November, 1892. 40

THE CONSEEVATIYE LEAGUE.
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DEPARTMENT OF THE SECRETARY OP STATE OP CANADA,
OTTAWA, 5th November, 1892.

JOHN S. EWABT, Esq., Q.C., of Messrs. Ewart, Fisher & Wilson, 
Barristers, Winnipeg, Man.

RECORD.

In the
SupremeCourt 

of Canada.

Case. 
Letter from

SIR,—I have the honour to acknowledge the receipt of your letter of the Under-Secre- 
31st ult., transmitting for submission to His Excellency the Governor-General aSed°5th ae' 
in Council another petition on behalf of the Catholic minority in Manitoba with Nov>i 1893- 
reference to the position in which they find themselves consequent on the 
passing of certain provincial statutes, dealing with education in Manitoba, as 

10 therein set forth, and to state that the said petition will receive attention.
I have, &c.,

L. A. CATELLIEE,
Under-Secretary of State.

20

DEPARTMENT OF THE SECRETARY OF STATE, OTTAWA, 4th January, 1893. 
To His Honour the Lieutenant-Governor of Manitoba, Winnipeg, Man.

SIR,—I have to inform you that His Excellency the Governor-General, 
having had under his consideration in Council a report from a Sub-Committee 
of the Honourable the Privy Council, to whom had been referred certain 
memorials to His Excellency, complaining of two statutes of Manitoba, relating 
to education, passed in the session of 1890, has been pleased to make an order 
in the premises, a copy of which, together with a copy of the report above 
mentioned, I have the honour to transmit herewith, for the information of Your 
Honour's Government.

I have, &c.,
L. A. CATELLIEE,

Under-Secretary of State.

Letter from 
Under-Secre­ 
tary of State, 
dated 4th 
Jan., 1893.

GOVERNMENT HOUSE, WINNIPEG, 7th January, 1893. Letter from 
The Under-Secretary of State, Ottawa. Governor,

SIR,—I have the honour to acknowledge the receipt of your despatch No. 13, Jan., 1893. 
30 file No. 4988, dated 4th instant, informing me that His Excellency the Governor- 

General, having had under his consideration in Council a report from a Sub- 
Committee of the Honourable the Privy Council, (to whom had been referred 
certain memorials to His Excellency, complaining of two statutes of Manitoba, 
relating to education, passed in the session of 1890,) has been pleased to make 
an Order in the premises, and transmitting, for the information of my Govern­ 
ment, a copy of the order referred to, together with a copy of the report above 
mentioned, and to inform you that I have this day transmitted the enclosures 
mentioned to my Government.

I have, &c.,
40 JOHN SCHULTZ,

Lieutenant- Governor



RECORD.

In the
SupremeCourt 

of Canada.

Case.
Letter from 
Lieutenant- 
Governor, 
dated 18th 
Jan. 1893.

34

GOVERNMENT HOUSE, WINNIPEG, 18th January, 1893. 
The Under-Secretary of State, Ottawa.

SIE,—Referring to your letter No. 13, file No. 4988, dated the 4th instant, 
covering the certified copy of a report of a committee of the Honourable the 
Privy Council, (to whom had been referred certain memorials to His Excellency 
the Governor-General, complaining of two statutes of Manitoba, relating to 
education, passed in the session of 1890) approved by His Excellency the 
Governor-General in Council on the 29th December, 1892, a copy of which was 
transmitted to my Government on the 7th instant, I have now the honour to 
inform you that my Government have this day advised me as follows :—

" DEPARTMENT OP THE PROVINCIAL SECRETARY, WINNIPEG, 18th January, 1893.
" The Honourable JOHN C. SCHULTZ, Lieutenant-Governor,

" Province of Manitoba, Winnipeg.
" SIR,—With reference to Your Honour's letter of the 7th instant, regarding 

two petitions presented to His Excellency the Governor-General in Council, 
complaining of two (2) statutes of Manitoba, relating to education, passed in the 
session of 1890, and the documents transmitted therewith, I am instructed to 
say that Your Honour's Government has decided that it is not necessary that it 
should be represented on the hearing of the appeal, to take place on the 21st 
instant, before the Privy Council. I have, &c., J. D. CAMERON, Provincial 
Secretary."

I have the honour to be, sir,
Your obedient servant,

JOHN SCHULTZ,
Lieutenant- Governor.

10

20

Letter from 
Under-Seore- 
tary of State, 
dated 21st 
Jan. 1893.

DEPARTMENT OF THE SECRETARY OF STATE, OTTAWA, 21st January, 1893. 
To His Honour the Lieutenant-Governor of Manitoba, Winnipeg, Manitoba.

SIR,—In continuation of prior correspondence on the subject of an Order of 
His Excellency the Governor-General in Council, dated 29th December last, in 
the matter of certain memorials complaining of two statutes of Manitoba, 
relating to education, passed in the session of 1890, I have now to acknowledge 
receipt of your despatch No. 55 C.. dated the 18th instant, in which is given the 
text of a letter from Your Honour's Provincial Secretary, dated concurrently, 
setting forth that your advisers had decided that it is not necessary for your 
Government to be represented on the hearing of the appeal, to take place this 
day, the 21st instant, before the Honourable the Privy Council.

I have, &c.,
L. A. CATELLIEE,

Under-Secretary of State.

30
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The following are the Statutes of Manitoba relating to the subject of RECORD. 
education :— in the

34 Victoria (1871), Chap. XII., " An Act to establish a system of education l 
in this province."

36 Victoria (1873), Chap. XXII., " An Act to amend the Act to establish a List of Mam- 
system of education in this province." reiTtin^t"*68

39 Victoria (1876), Chap. I., "An Act to amend the School Acts of Education. 
Manitoba, so as to meet the special requirements of incorporated cities and 
towns."

10 41 Victoria (1878), Chap. XIII., " An Act to create a fund for educational 
purposes."

44 Victoria (1881), Chap. IV., "An Act to establish a system of Public 
Schools in the Province of Manitoba."

53 Victoria (1890), Chap. XXXVIL, " An Act respecting the Department of 
Education."

53 Victoria (1890), Chap. XXXVIII., " An Act respecting Public Schools."

BAEEETT vs. CITY OF WINNIPEG. Barrett v .
City of 

AFFIDAVITS. Winnipeg.

In the Queens Bench.
20 In the matter of an application to quash By-laws 480 and 483 of the city of

Winnipeg.
I, John Kelly Barrett, of the city of Winnipeg, in the county of Selkirk and 

province of Manitoba, gentleman, make oath and say :
1. That I am a ratepayer and resident of the city of Winnipeg aforesaid 

and have resided in the said city continuously for the past five years, and am a 
member of the Eoman Catholic Church.

2. On and prior to the thirtieth day of April last a school district (having
some years before been established) existed in the city of Winnipeg, and such
school district was under the direction and management of the corporation known

30 as " The School Trustees for the Catholic School District for Winnipeg, No. 1,
in the province of Manitoba."

3. The said corporation has established and in operation a number of 
schools in Winnipeg, under the provisions of the various provincial statutes 
relating to schools, to one of which, namely, St. Mary's school, situate on 
Hargrave street, I have for three years past sent my children for instruction, 
which children are aged respectively ten, eight and five years.

4. That the said St. Mary's school is still in existence and the same 
teaching and religious exercises are continued as before the passing of the said 
Act, and my said children s*ill attend said school.
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BEOOBD. 5. T^ paper -writing now shown to me marked with the letter " A " is a 
in the true copy of By-law No. 480, passed by the Council of the city of Winnipeg, on 

STctejSr* *^e f°urteenth day of July last, and the same is certified under the hand of the 
— clerk of the said city and under the corporate seal thereof.

Affidavit of ^* -^6 said paper writing so certified as aforesaid was received by me 
j. K. Barrett, from said clerk.
Ootober, 1890 7. The paper writing now shown to me marked with the letter " B " is a 
—continued. ^rue C0py of By-law No. 483, passed by the Council of the city of Winnipeg, on 

the twenty-eighth day of July last, and certified under the hand of the clerk of 
the said city and under the corporate seal thereof, and such paper writing was 10 
received by me from the said clerk.

8. I am interested in the said by-law by virtue of being a resident and 
ratepayer of said city.

9. The paper writing now shown to me marked with the letter " C " is a 
* true copy of a requisition sent to the clerk of the said city by the school trustees 

for the Protestant school district of Winnipeg, No. 1, on the twenty-eighth day 
of April last.

10. The paper writing now shown to me marked with the letter " D " is a 
true copy of the requisition sent to the clerk of the said city by the school trus­ 
tees for the Catholic school district of Winnipeg, No. 1, in the province of 20 
Manitoba, on the twenty-ninth day of April last.

11. That the estimate of all sums for the lawful purposes of the city of 
Winnipeg for the present year as required to be made by section 283 of the 
Municipal Act passed in the fifty-third year of the reign of Her Majesty, Queen 
Victoria, chapter 31, were based upon the two requisitions above referred to, 
copies of which are marked with the letters " C " and " D " as aforesaid, which 
requisitions were presented to the council of said city on the 5th day of May last.

12. That the amounts of $75,000 and $2,550, mentioned in the said 
exhibits " C" and " D," respectively, form part of the sum $377,744.43 men­ 
tioned in said exhibit "A." 30

13. The effect of the said by-laws is that one rate is levied upon all 
Protestants and Eoman Catholic ratepayers in order to raise the amount men­ 
tioned in said exhibits " C " and " D," and the result to individual ratepayers is 
that each Protestant will have to pay less than if he were assessed for Protestant 
schools alone, and each Eoman Catholic will have to pay more than if he were 
assessed for Eoman Catholic schools alone.

14. I have read the affidavit sworn to in this matter on the third day of 
October instant, by the Most Eeverend Alexander Tache, and I say that so far 
as the same lies within my personal knowledge the same is true; as to the rest, 
I believe the same to be true. 40

JOHN K. BAEEETT.
Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 

eighth day of October, A.D. 1890.
HOEACE E. CEAWEOBD,

A Commissioner in Q.B., &c.
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^ EECOBD.

BY-LAW No. 480. _ In th' fSupreme Conrt
A By-Law to authorize an assessment for City and School Purposes in the °f Canada. 

City of Winnipeg for the current municipal year 1890. case.
Whereas it is expedient and necessary for the City purposes to raise the NO! 480, dated 

sum of three hundred and seventy thousand seven hundred and forty-four 
(43.100) dollars for interest on debentures and ordinary current municipal and 
school expenditure for the current year by a tax on all real and personal property 
appearing on the assessment rolls of the City of Winnipeg for the year 1890;

10 And whereas the amount of the whole of the rateable property of the City 
of Winnipeg, as shown by the last revised assessment rolls of the said City of 
Winnipeg, is eighteen millions six hundred and twelve thousand four hundred 
and ten dollars ($18,612,410), and it will require a rate of two cents on the 
dollar on the amount of the said rateable property to raise the sum so required 
as aforesaid for interest on debentures now accruing due, and for the ordinary 
current municipal and school expenditure for the year A.D. 1890 ;

Therefore, the Council of the City of Winnipeg in Council assembled enacts 
as follows:—

1. There shall be raised, levied, or collected, a tax of two cents on the 
20 dollar upon the whole assessed value of the real and personal property in the 

City of Winnipeg, according to the last revised assessment rolls for the year 
1890, to provide for the payment of the interest on debentures now accruing due, 
and for the ordinary current municipal expenditure, and for the schools of the 
City for the year A.D. 1890.

2. The sum of two dollars ($2) poll tax shall be levied and collected from 
every person residing within the City of Winnipeg, and being of the age of 21 
years and upwards, who has not been assessed upon the assessment rolls of the 
City of Winnipeg, or whose taxes do not amount to two dollars, in which latter 
case a total tax of two dollars only shall be levied, which taxes shall be collected 

30 in the same manner as other taxes.
The taxes and rates hereby imposed shall be considered to have been 

imposed, and to be due on and from the 1st day of October, A.D. 1890. Done 
and passed in Council assembled at the City of Winnipeg, this 14th day of July, 
A.D. 1890.

ALEX BLACK, Aid.,
Acting Mayor.

C. J. BBOWN,
City Clerk.

I hereby certify that I have compared the above, consisting of two pages of 
40 writing, with the original By-law No. 480, of the City of Winnipeg, and that the 

same is a true and correct copy of such By-law No. 480 of the City of Winnipeg. 
Dated this 18th September, A.D. 1890.

C. J. BROWN,
City Clerk.
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B
Supreme Court BY-LAW No. 483. 

of Canada.
Case. A By-law to amend By-law No. 480, of the City of Winnipeg.

By-law
28th4juiyated Whereas it has been deemed expedient and necessary to amend By-law 
1890. No. 480, of the City of Winnipeg, being a by-law to authorize an assessment

for city and school purposes in the City of Winnipeg, for the current municipal
yearA.D. 1890;

And whereas the property of certain corporations is exempt for a period of 
years from ordinary municipal taxation and liable only for school rates; and it 
is therefore desirable to distinguish the rates providing for the city schools but 1Q 
so that the total several rates shall not exceed two cents oh the dollar.

Now, therefore, the mayor and council of the City of Winnipeg in council 
assembled, enacts as follows :

1. By-law No. 480, entitled a by-law to authorize an assessment for city 
and school purposes in the City of Winnipeg for the current municipal year, 
1890, is hereby amended.

(a) By adding to the second or last recital the words following : " Whereo 
the rate of 15f mills on the dollar shall be for interest on debentures now 
accruing due and for the ordinary current municipal expenditure, and the rate 
of 4J mills on the dollar shall be for school expenditure for the year 1890." 20

(6) And by inserting after the figures " 1890 " in the fifth line of the first 
section of said By-law, the words following: "Of which the amount of 15f 
mills on the dollar shall be."

(c) And by inserting after the word "and" in the seventh line of said 
first section the words following : " And 4£ mills on the dollar."

Done and passed in Council assembled at the City of Winnipeg, this 28th 
day of July, 1890."

ALEX. BLACK, Aid.,
Acting Mayor.

C. J. BBOWN, 30
City Clerk.

I hereby certify that I have compared the above, consisting of two pages of 
writing, with the original By-law No. 483, of the City of Winnipeg, and that 
the same is a true and correct copy of such By-law No. 483 of the City of 
Winnipeg.

Dated this 18th September, A.D. 1890.
C. J. BBOWN,

City Clerk.
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I, Charles James Brown, of the City of Winnipeg, in the County of Selkirk RECORD. 
and Province of Manitoba, City Clerk for Winnipeg aforesaid, do hereby certify: in the

That the estimate of all the sums required for the purposes of the City of ^ccmaa!^ 
Winnipeg for the fiscal year ending the 30th day of April, A.D. 1891, were duly c~e 
submitted to, and approved by the Council of the said City. Certificate of

That according to such estimates, the only amounts provided for school City Clerk- 
purposes were as follows :

The Winnipeg Protestant schools ................................ $75,000
The Winnipeg Catholic schools.................................... 2,550

10 That such estimates for school purposes were based upon two requisitions 
which were received by me as clerk and were presented to the said Council on 
the 5th day of May, A.D. 1890, and which were respectively in the words and 
figures following to wit:

PEOTESTANT SCHOOL BOARD OF THE CITY OF WINNIPEG,
OFFICES, CITY HALL, WINNIPEG, 28th April, 1890.

P. C. MC!NTYRE, Chairman.
STEWART MULVEY, Secretary-Treasurer.

SIR,—I am directed by the Board of School Trustees for the Protestant 
School District of Winnipeg, No. 1, in the Province of Manitoba, to ask the 

20 Municipal Council of the City of Winnipeg, to levy and collect for school pur­ 
poses a sum of seventy-five thousand dollars ($75,000) for the school year of 
1890. Herewith please find a list of names with their respective assessments, 
liable to be assessed for support of Protestant schools.

Your obedient servant,
(Sd.) STEWART MULVEY,

Sec.-Treasurer. 
C. J. BROWN, City Clerk, &c., &c.

BOARD OF CATHOLIC SCHOOL TRUSTEES,
WINNIPEG, 29th April, 1890. 

30 To CHAS. BROWN, Esq., City Clerk, City.
SIR,—I am instructed by the school trustees of the Winnipeg Catholic 

School District to provide you, and I transmit herewith, their estimate for the 
sums required to be levied for the support of their schools by taxation for the 
year 1890, exclusive of the taxes on corporate bodies. I also transmit list of 
names of persons liable to be assessed for the same. I am to request that you 
will submit said estimate and list to the Mayor and Alderman in Council, of the 
City of Winnipeg, for levy and collection by them in compliance with sub­ 
section (d) of Section 17 of " The School Amendment Act, 1885."

I am, &c.,
40 (Sd.) GEO. E. FORTIN,

Sec.-Treasurer.
KB.—Copies of these requisitions were Exhibits "C" and "D" respec­ 

tively to the affidavit of John Kelly Barrett of October 8th, 1890.
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BECOED.

In the
Supreme Court 

of Canada.

Case.
Affidavit of 
Archbishop 
Tache, sworn 
3rd October 
1890.

In the Queen's Bench.
In the matter of an application to quash By-laws 480 and 483 of the city of

Winnipeg.
I, Alexander Tache, of the town of St. Boniface, in the county of Selkirk 

and province of Manitoba, Archbishop of the Roman Catholic ecclesiastical 
province of St. Boniface, make oath and say:

1. That I have been a resident continuously of this county since eighteen 
hundred and forty-five as a priest in the Roman Catholic Church, and as Bishop 
thereof since the year eighteen hundred and fifty, and now am the Archbishop 
and Metropolitan of the said church, and I am personally aware of the truth of 10 
the matters herein alleged.

2. Prior to the passage of the Act of the Dominion of Canada, passed in 
the thirty-third year of the reign of Her Majesty Queen Victoria, chapter three, 
known as the Manitoba Act, and prior to the Order in Council issued in pur­ 
suance thereof, there existed in the territory now constituting the province of 
Manitoba a number of effective schools for children.

3. These schools were denominational schools, some of them being 
regulated and controlled by the Roman Catholic Church, and others by various 
Protestant denominations.

4. The means necessary for the support of the Roman Catholic schools 20 
were supplied to some extent by school fees paid by some of the parents of the 
children who attended the schools and the rest was paid out of the funds of the 
church, contributed by its members.

5. During the period referred to, Roman Catholics had no interest in or 
control over the schools of the Protestant denominations, and the members of 
the Protestant denominations had no interest in or control over the schools of 
Roman Catholics. There were no public schools in the sense of state schools. 
The members of the Roman Catholic Church supported the schools of their own 
church for the benefit of Roman Catholic children and were not under obligation 
to, and did not contribute to the support of any other schools. 30

6. In the matter of education, therefore, during the period referred to, 
Roman Catholics were, as a matter of custom and practice, separate from the 
rest of the community, and their schools were all conducted according to the 
distinctive views and beliefs of Roman Catholics as herein set forth.

7. Roman Catholic schools have always formed an integral part of the 
work of the Roman Catholic Church. That church has always considered the 
education of the children of Roman Catholic parents as coming peculiarly 
within its jurisdiction. The school in the view of the Roman Catholics is in a 
large measure the "children's church," and wholly incomplete and largely 
abortive if religious exercises be excluded from it. The church has always 40 
insisted upon its children receiving their education in schools conducted under 

"the supervision of the church, and upon them being trained in the doctrines and 
faith of the church. In education the Roman Catholic Church attaches



41

very great importance to the spiritual culture of the child, and regards all BECOBD - 
education unaccompanied by instruction in its religious aspects as possibly in the 
detrimental and not beneficial to children. With this regard the church requires ^^^^ 
that all teachers of children shall not only be members of the church, but shall — 
be thoroughly imbued with its principles and faith ; shall recognize its spiritual Case ' 
authority and conform to its directions. It also requires that such books be U^hblshop 
used in the schools, with regard to certain subjects as shall combine religious TaoW, sworn 
instruction with those subjects, and this applies peculiarly to all history and iggo ° ° er '
philosophy. —continued.

10 8. The church regards the schools provided for by " The Public Schools 
Act," and being chapter 38 of the statutes passed in the reign of Her Majesty 
Queen Victoria, in the fifty-third year of her reign, as unfit for the purpose of 
educating their children, and the children of Eoman Catholic parents will not 
attend such schools. Kather than countenance such schools, Koman Catholics 
will revert to the system of operation previous to the Manitoba Act, and will 
establish, support and maintain schools in accordance with their principles and 
faith as aforementioned.

9. Protestants are satisfied with the system of education provided for by 
the said Act, " The Public Schools Act," and are perfectly willing to send their

20 children to the schools established and provided for by the said Act. Such 
schools are in fact similar in all respects to the schools maintained by the 
Protestants under the legislation in force immediately prior to the passage of 
the said Act. The main and fundamental difference between Protestants and 
Catholics, with reference to education, is that while many Protestants would 
like education to be of a more distinctly religious character than that provided 
for by the said Act, yet they are content with that which is so provided and 
have no conscientious scruples against such a system; the Catholics, on the 
other hand, insist and have always insisted upon education being thoroughly 
permeated with religion and religious aspects; that causes and effects in science,

30 history, philosophy and aught else should be constantly attributed to the Deity 
and not taught merely as causes and effects.

10. The effect of "The Public Schools Act" will be to establish public 
schools in every part of Manitoba where the population is sufficient for the 
purpose of a school and to supply in this manner education to children free of 
charge to them or their parents further than their share, in common with other 
members of the community, of the amounts levied under and by virtue of the 
provisions contained in the Act.

11. In case Eoman Catholics revert to the system in operation previous to 
the Manitoba Act, they will be brought in direct competition with the said 

40 public schools. Owing to the fact that the public schools will be maintained at 
public expense, and the Koman Catholic schools by school fees and private 
subscription, the latter will labour under serious disadvantage. They will be 
unable to afford inducements and benefits to children to attend such schools 
equal to those afforded by public schools, although they would be perfectly able 
to compete with any or all schools unaided by law-enforced support.
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BECOBD.

In the
Supreme Court 

of Canada.

Case.
Affidavit of
Archbishop
Tache, sworn
3rd October,
1890.
—continued.

12. When in the foregoing paragraphs I speak of the faith or belief of the 
Roman Catholic Church, I speak not only for myself and the Church in its 
corporate capacity, but for its members.

ALEX. TACHE, 
Archbishop of St. Boniface, O.M.I.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
third day of October, A.D. 1890.

EDMOND TRUDEL, 
A Commissioner in B. R., <&c.

Affidavit of 
George Bryce, 
sworn 22nd 
October, 1890.

In the Queen's Bench. 10

In the matter of an application to quash By-laws 480 and 483 of
the city of Winnipeg.

I, George Bryce, of the city of Winnipeg, in the county of Selkirk, in the 
province of Manitoba, professor in Manitoba College, make oath and say:

1. That I have been a resident of the province of Manitoba since the year 
1871 ; that I am the minister of the Presbyterian Church longest resident in 
the province; that I have been in constant communication with the officers and 
councils of the church, having been the first Moderator of the Synod of 
Manitoba and the North-West Territories of the Presbyterian Church in Canada, 
and I am personally aware of the truth of the matters herein alleged. 20

2. That I am familiar with opinions of the Presbyterians of the province 
in the years immediately succeeding the entrance of Manitoba into Confederation 
in 1870, and am aware that the Presbyterians of this province did not claim to 
have the church schools, which had been previously voluntarily maintained by 
them or by the church for them, continued to them at cost to the general public.

3. That in founding Manitoba College, in November, 1881, I took over 
the highest class of Kildonan school as the beginning of the college, which had 
thus far continued a purely church institution, and for which I never heard the 
claim advanced that we were entitled to any consideration under the Manitoba 
Act; indeed, I always considered the Government schools as entirely different 30 
and, up to 1871, unknown in the country; and for several years we did take 
younger students into our church college who might have been educated in the 
Government schools alongside.

4. That about the year 1876 a strong agitation took place in the province 
to have one public school system established, but this agitation failed to obtain 
effect in legislation.

5. The Presbyterian Synod of Manitoba and the North-west Territories, 
which represents the largest religious body in Manitoba, passed in May, 1890, 
a resolution heartily approving of the Public School Act of this year, and I
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believe that it is approved of by the great majority of the Presbyterians of RECORD. 
Manitoba. i« the

Supreme CoiiTt
6. That the Presbyterian Church is most solicitous for the religious °f Canada. 

education of all its children. It takes great care in the vows required of parents case, 
at the baptism of their children, and in urging its ministers to teach from the Affidavit of 
pulpit the duty of giving moral and religious training in the family. It is most OeorgeBryce,

j.- • • i • • ft> • j. a j i i 1-11 -i TII.LI sworn 22ndenergetic in maintaining efficient bunday schools, which have been called the October, isgo 
" children's church," and in requiring the attendance of the children at the ~continued. 
church services, which is made a great means of instruction. I think it is our 

10 firm belief that this system joined with the public school system has produced, 
.and will produce a moral, religious and intelligent people.

7. That the Presbyterians are thus able to unite with their fellow 
Christians of other churches in having taught in the public schools (which they 
desire to be taught by Christian teachers) the subjects of a secular education, 
and I cannot see that there should be any conscientious objection on the part of 
the Koman Catholics to attend such schools, provided adequate means be pro­ 
vided of giving elsewhere such moral and religious'training as may be desired ; 
but on the other hand there should be many social and national advantages.

8. I believe all Presbyterians are anxious to have science, history and 
20 philosophy taught in such a manner as will intelligently recognize the divine 

purpose and influence in human affairs, but certainly I cannot desire to teach, 
as would be covered by the plea sometimes advanced that the instrumentality of 
evil and the deeds of bad men should be " constantly attributed to the Deity," 
nor do I believe the tendency of the public school as established in Manitoba at 
present to be toward any atheistic or irreligious goal, but that it will follow the 
current opinions of the settlers of Manitoba, a remarkably large number of whom 
are religious and intelligent.

9. That instead of it being a detriment that public schools will be " estab­ 
lished in every part of Manitoba where the population is sufficient for the 

30 purpose of a school," it will be a benefit, as up to the present time large 
numbers of Eoman Catholic children scattered through the general population 
have been able to get no education, and are in danger of growing up an illiterate 
class.

10. That when in the foregoing paragraphs I speak of the belief of 
Presbyterians, I speak simply of what I consider their belief to be, and I speak 
only for myself, as it is a privilege for every Presbyterian to think for himself, 
and to be directly responsible to God, and in my opinion the general feeling of 
what are known as the Protestant denominations is as I have indicated above.

GEOEGE BKYCE.

40 Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
22nd day of October, A.D. 1890.

A. E. RICHAKDS, 
A Commissioner in B. E., d-c.
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In the Queen's Bench.
In the

S^"c^frrt ^ the matter of an application to quash By-laws 48Q and 483 of 
— the city of Winnipeg.

Case

wm.Hesp°eier I, Wm. Hespeler, of the county of Selkfrk, in the province of Manitoba, 
sworn 2ist financial agent, make oath and say:
October, 1890. ° J

1. That for the last seventeen years I have been a resident in the province 
of Manitoba.

2. That for upwards of seven years I was a member of the Board of 
Education for the said province.

3. To my knowledge, His Grace Archbishop Tache, Archbishop of the 10 
Eoman Catholic ecclesiastical province of Manitoba, has been a member and 
chairman of the Catholic section of the late Board of Education for four years, 
and I believe for a great deal longer.

4. That priests and leading laymen of the Eoman Catholic Church were 
members of the Catholic section of said board, and a number of priests of 
said Koman Catholic Church were inspectors of schools under said board.

5. I am satisfied that the School Acts in force in this province prior to 
the first day of May last, were acceptable to the Eoman Catholic Church.

WM. HESPELEE.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 20 
21st day of October, 1890.

E. M. THOMPSON, 
A Commissioner in B. B., &c.

In the Queen's Bench.

In the matter of an application to quash By-laws 480 and 483 of
the city of Winnipeg.

I» Alexander Poison, of the city of Winnipeg, in the county of Selkirk, in 
Poison, sworn the province of Manitoba, health inspector, make oath and say:
22nd October, r > f > J

189°- 1. That for a period of fifty years I have been a resident in the province
of Manitoba. 30

2. That schools which existed prior to the province of Manitoba entering 
Confederation were purely private schools, and were not in any way subject to 
public control, nor did they in any way receive public support.
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Case -

10

3. No school taxes were collected by any authority prior to the province BECOBD - 
of Manitoba entering Confederation, and there were no means by which any i^the 
person could be forced by law to support any of said private schools. I think supremeCour
fi i , T J e 1- -i n Ti i -I ,1 -i of Canada.the only public revenue of any kind then collected was the customs duty, — 
usually four per cent.

ALEXANDER POLSON.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
22nd day of October, A.D. 1890.

J. H. MUNSON, 
A Commissioner in B. R., &c.

In the Queen's Bench.

In the matter of an application to quash By-laws 480 and 483 of
the city of Winnipeg.

I, John Sutherland, of the parish of Kildonan, in the county of Selkirk, in 
the province of Manitoba, farmer, make oath and say :

1. That for the period of fifty-three years I have been a resident in the 
province of Manitoba.

2. That schools which existed prior to the province of Manitoba entering 
Confederation were purely private schools, and were not in any way subject to 

20 public control, nor did they in any way receive public support.

3. No school taxes were collected by any authority prior to the province 
of Manitoba entering Confederation, and there were no means by which any 
person could be forced by law to support any of said private schools. I think 
the only public revenue of any kind then collected was the customs duty, 
usually four per cent.

JOHN SUTHERLAND.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
22nd day of October, A.D. 1890.

Affidavit

30

T. H. GILMOUR
Commissioner in B. R., <6c,

sworn 22nd
Ootober 189°-
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BECOBD.

of Canada.

Judgment of 
, j.

JUDGMENT OF MB. JUSTICE KIDLAM DISMISSING SUMMONS.
November 24th, 1890.

This is an application to quash two by-laws of the Municipal Corporation of 
the city of Winnipeg, numbered 480 and 483. The application is made under 
the 258th section of the Municipal Act, 53 Vie., c. 51, M.

By-law No. 480 is that passed for levying a rate for municipal and school 
purposes in the city of Winnipeg for the year 1890. It recites the aggregate 
amount necessary to be raised to meet interest on debentures and ordinary 
current municipal and school purposes without distinction, and the total value 
of the rateable property in the city as shown by last revised - assessment roll, 10 
and enacts that there shall be raised, collected and levied, a rate of two cents on 
the dollar upon the whole assessed value of the real and personal property in the 
city of Winnipeg according to such rolls for meeting the expenditures mentioned.

By-law No. 483 simply amends the former by-law. It recites that the 
property of certain corporations is exempt from ordinary municipal taxation and 
liable only for school rates and that it is desirable to distinguish the rates pro­ 
vided 'for city schools, but so that the total several rates shall not exceed two 
cents on the dollar, and proceeds to amend the other by-law so as to make the 
rate 15f mills on the dollar for interest on debentures and the ordinary current 
municipal expenditure for the year ; and 4^ mills for school purposes for the 20 
year.

The summons asks that these by-laws be quashed " for illegality and that 
for the following among other grounds : That because by the said by-laws the 
amounts to be levied for school purposes for the Protestant and Koman Catholic 
schools are united, and one rate levied upon Protestants and Eoman Catholics 
alike for the whole sum." No other ground is specifically taken in the 
summons.

The applicant shows that he is a ratepayer and a resident of the city of 
Winnipeg, and a member of the Eoman Catholic Church, and that the effect of 
these by-laws is that one rate is levied upon all Protestant and Eoman Catholic 30 
ratepayers in order to raise the amount required for school purposes, and the 
result to individual ratepayers is • ' that each Protestant will have to pay less than 
if he were assessed for Protestant schools alone, and each Eoman Catholic will 
have to pay more than if he were assessed for Eoman Catholic schools alone."

By the Manitoba School Act passed in 1881, 44 Vie., 3rd sess., c. 4, and 
the previous statutes of this province, the public schools were under the control 
of a body known as the Board of Education, divided into two sections, composed 
respectively of the Protestant and Eoman Catholic members of the board, and 
two superintendents, one being taken from each section of the board. Under 
the various statutes enacted from time to time, provisions were made for the 40 
formation in different ways of school districts under the control of the different 
sections of the board and the corresponding superintendents. The system which 
finally prevailed was first adopted in 1875 by the Act, 38 Vie., c. 27, M., but
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various amendments in details were made from time to time. The last complete BECOBD- 
Act was that of 44 Vie., of which amendments are found in the statutes of 
nearly every year previous to 1890. Under this legislation the school districts 
were directly governed by school trustees elected respectively by Protestant and 
Koman Catholic ratepayers who constituted in each district a body corporate 
known finally as " The School Trustees for the Protestant— or Catholic, as the 
case might be — School District of No. in the Province of Manitoba." 
See 38 Vie., c. 27 ; 42 Vie., c. 2 ; C. S. M., c. 62; 44 Vie., 3rd sess., c. 4; 48 
Vie., c. 27, s. 23. These school districts, Protestant and Catholic respectively, 

10 were wholly independent of each other, and might cover the territory wholly or 
partially. In cases of incorporated cities and towns, the respective districts of 
each denomination were usually co-terniinoiis with the cities or towns them­ 
selves. See 44 Vie., c. 4, s. 15; 47 Vie., c. 37, s. 4 ; 47 Vie., c. 54, s. 2.

With the exception of some limited rates charged to non-residents having 
children attending the schools, the moneys for the support of schools were 
derived partly from grants by the legislature of provincial moneys, and partly by 
direct taxation levied by the trustees themselves or by the municipal officers, or 
partly by each.

The sums granted by the legislature were apportioned between the two 
20 sections of the Board of Education for distribution by them among their 

respective schools. Provision was made to secure the levying of the taxes for 
the support of the schools in the Protestant school districts upon the property of 
Protestants alone, and in Koman Catholic districts, upon that of Koman Catholics 
alone, with an apportionment between them of taxes upon the property of 
corporations and of those persons who could not be considered to belong to 
either body. See 44 Vie., 3rd sess., c. 4, ss. 28, 30, 31, 32; 47 Vie., c. 37, 
s. 11.

One method of realizing by assessment was the submission by the trustees 
of a school district to the council of the municipality in which the district was 

30 situate, of an estimate of the sums required by such trustees for school purposes, 
during the current school year, the municipal council being required to levy and 
collect the sums by assessment upon the real and personal property, in the 
district of the Protestants and Koman Catholics respectively. See 44 Vie., c. 4, 
ss. 25, 27, 28, 30, 81, 32 ; 46 & 47 Vie., c. 4, s. 8 ; 47 Vie., c. 37, ss. 8, 10, 11 ; 
48 Vie., c. 27, s. 9, s-ss. (a), (f), s. 10, s-s. (d), s. 17, s-s. (d); 50 Vie., c. 18, ss. 7, 8.

By the 182nd section of the Public Schools Act, 53 Vie., c. 38, M., all of 
these former statutes were repealed, and by that and the next preceding Act, c. 
37, the legislature assumed to establish an entirely different system. A Depart­ 
ment of Education is created to consist of the Executive Council or a committee 

40 thereof, with certain prescribed powers in reference to education, and provision 
was also made for the election and appointment of an advisory board with 
certain defined functions. Approximately it may be said that these bodies took 
the place of the old Board of Education.

By section 3 of the Public Schools Act, " all Protestant and Catholic school 
districts, together with all elections and appointments to office, all agreements,
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contracts, assessments and rate bills heretofore duly made in relation to 
Protestant or Catholic schools, and existing wheri this Act comes into force, 
8na11 be slll3Ject to the provisions of this Act."

By section 4 the term for which each school trustee held office was to con- 
tinue as if created under the Act. By section 86, sub-section 5, the board of 
scnool trustees in cities, towns and villages is " to prepare, from time to time, 
and lay before the municipal council of the city, town, or village on or before 
the first day of August, an estimate of the sums which they think requisite for 
all necessary expenses of the schools under their charge."

By the 90th section the council of every rural municipality is to levy on 10 
the taxable property in each school district the sum required by such district in 
addition to the legislative grant and a general municipal levy provided for by 
the 89th section.

By the 92nd section the municipal council of every city, town and village 
is to " levy and collect upon the taxable property within the municipality in the 
manner provided in this Act and in the Municipal and Assessment Act, such 
sums as may be required by the public school trustees for school purposes."

By section 93 the taxable property in a municipality for school purposes is 
to include all property liable to municipal taxation and also all property 
exempted by the council from municipal and not from school taxation. 20

By the 179th section, in cases where, before the coming into force of the 
Act, Catholic school districts had been established, covering the same territory 
as any Protestant school districts, such Catholic school districts were, upon the 
coming into force of the Act, to cease to exist. By the 183rd section, the Act 
was to come into force on the first day of May, 1890.

By the 5th section " all public schools shall be free schools." By the 6th 
section, " religious exercises in the public schools shall be conducted according 
to the regulations of the advisory board," with provisions for excusing the 
attendance upon such exercises of any child whose parent or guardian may so 
desire. By the 8th section, " the public schools shall be entirely non-sectarian, 30 
and no religious exercises shall be allowed therein except as above provided."

It is shown that on and prior to the 30th April last, a school district which 
had some years before been established, existed in the city of Winnipeg, and 
that such district was under the direction and management of the corporation 
known as " The School Trustees for the Catholic School District for Winnipeg, 
No. 1, in the province of Manitoba," that this corporation had established and 
in operation a number of schools in Winnipeg under the provisions of the 
various provincial statutes relating to schools to one of which the applicant has 
been in the habit of sending his children for instruction ; that this latter school 
is still continued with the same teaching and religious exercises as previously, 40 
and the applicant's children still attend it.

• While it is to be noted in this connection that it does not appear under 
what authority this particular school is now conducted, or whether the teaching
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and religious exercises referred to are warranted by the regulations, if any, of BECOBP- 
the advisory board, I do not think that anything turns upon these points. It in the 
also appears that on the 28th of April last, there were presented to the clerk of the 
city of Winnipeg an estimate and requisition in writing, of "The Board of School 
Trustees for the Protestant School District of Winnipeg, No. 1, in the province of 
Manitoba," for the levy and collection by the city council of $75,000 for the 
school year 1890, accompanied by the list of the names of those liable to be —continued. 
assessed for the support of Protestant schools ; and that on the 29th of April 
last a similar estimate and requisition were submitted on behalf of the " School 

10 Trustees of the Winnipeg Catholic School District," for the levy of $2,550 for 
the support of their schools for the year 1890, with a list of names of persons 
liable to assessment for the same. It is shown that these estimates and 
requisitions were submitted to and approved by the city council, and are those 
on which the by-laws, in so far as they impose a rate for school purposes, are 
based. It is not contended that if the Public Schools Act is valid and in force 
it was improper to levy a rate based on these estimates alone.

The contention of the applicant is, that the old law is still in force, and that 
the amount of these estimates should have been levied separately upon Protestant 
and Eoman Catholic ratepayers. The argument for this view is based upon a 

20 claim that the Public Schools Act of 1890 is ultra vires of the Provincial 
Legislature, and that the repeal of the former statutes was intended to operate 
only for the purpose of substituting the one system for the other, and should be 
deemed inoperative. It is sufficient, however, for present purposes to consider 
whether it was intra vires of the legislature to establish such a system of schools 
as is provided by the new Act, and to authorize the raising of money for their 
support by general assessment upon the property of all irrespective of religious 
belief and without providing for the support of separate schools for any class.

I have referred to the old Acts as shortly as possible, rather in order to
explain the form of the objection taken in the summons and as illustrative of-

30 one system which the applicant contends to have been within the powers of the
legislature to establish, than because I can conceive that the adoption at one
time of such a system could limit the authority of the legislature thereafter.

By the second section of the statute, usually known as the Manitoba Act, 
33 Vie., c. 3, D.. confirmed by the Imperial Act, 34 and 35 Vie., c. 28, the 
provisions of the British North America Act, 1867, " Except those parts thereof 
which are in terms made, or by reasonable intendment may be held to be 
specially applicable to, or only to affect one or more, but not the whole of the 
provinces," then composing the Dominion, and except so far as the same might 
be varied by the Manitoba Act itself, were to "be applicable to the province of 

40 Manitoba in the same way, and to the like extent as they apply to the several 
provinces of Canada, and as if the province of Manitoba had been one of the 
provinces originally united by the said Act."

By the British North America Act, 1867, section 92, " In each province 
the legislature may exclusively make laws in relation to matters coming within 
the classes of subjects next hereinafter enumerated, that is to say" ....................
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Direct taxation within the province in order to the raising of a revenue for 
provincial purposes "........................ "(8) Municipal institutions in the province."
^n<^ ky section 93, "In and for each province, the legislature may 
exclusively make laws in relation to education, subject and according to 
the following resolutions : (1) Nothing in any such law shall prejudicially 
affect any right or privilege with respect to denominational schools which any 
class of persons have, by law, in the province at the union ; (2) All the powers, 
privileges and duties at the union by law conferred and imposed in Upper 
Canada on the separate schools and school trustees of the Queen's Eoman 
Catholic subjects shall be and the same are hereby extended to the dissentient 10 
schools of the Queen's Protestant and Eoman Catholic subjects in Quebec ; 
(3) Where, in any province, a system of separate or dissentient schools exists 
by law at the Union, or is hereafter established by the legislature of the 
province, an appeal shall lie to the Governor-General in Council from any act or 
decision of any provincial authority affecting any right or privilege of the 
Protestant or Eoman Catholic minority of the Queen's subjects in relation to 
education." A fourth sub-section provides for the enactment, by the Parliament 
of Canada, so far as may be necessary, of laws requisite to the carrying out of 
the decision on such appeal.

By the 22nd section of the Manitoba Act, " In and for the province the 20 
said legislature " (i.e., the Provincial Legislature) " may exclusively make laws 
in relation to education, subject and according to the following provisions : 
(1) Nothing in any such law shall prejudicially affect any right or privilege with 
respect to denominational schools which any class of persons have, by law or 
practice, in the province at the union ; (2) An appeal shall lie to the Governor- 
General in Council from any act or decision of the legislature of the province, 
or of any provincial authority, affecting any right or privilege of the Protestant 
or Eoman Catholic minority of the Queen's subjects in relation to education." 
A third sub-section is added similar to sub-section 4 of the 93rd section of the 
British North America Act. 30

Now, it is obvious that if there were merely the authority to legislate in 
relation to education without the limitations imposed by these sub-sections, it 
would be quite competent for the Provincial Legislature to enact such a statute 
as the Public Schools Act. It is in the sub-sections that the difficulty lies. 
It appears to me that these sub-sections can only be properly understood by a 
comparison of them with the corresponding limiting sub-sections of the British 
North America Act, 1867, and by a consideration of the laws of the four original 
provinces of the Dominion, at the time of their union, as well as that of the 
law and practice with reference to education in this portion of British North 
America, at the time of its union with Canada. In each of the provinces 40 
originally united to form the Dominion of Canada, there existed at the union a 
system of public schools supported partly by grants of money by the Provincial 
Legislature out of the general funds of the province, and partly by direct 
taxation through municipal bodies or boards of school trustees or commissioners, 
with, in Lower Canada and New Brunswick, an option to localities to substitute 
voluntary subscriptions for compulsory taxation. There was, however, this
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difference, that in Nova Scotia and New Brunswick there was no provision for BECOBD- 
the support of separate schools for any class in a similar way or for the in the 
exemption of any class from liability to be taxed for the support of the general ^J*™^™1 
system, as there was in the old province of Canada. —

Of the latter province there were, as is well known, two great political Judgment of 
divisions, at one time forming separate provinces for which the law in some ™ 
respects differed. In Upper Canada, now the province of Ontario, the public 
schools were regulated by the acts C. S. U. C., cc. 64, 65, with some amend­ 
ments, the most important of which were contained in the Act 26 Vie., c. 5.

10 By the second of these Acts, Protestants could establish separate schools in 
school sections in which the teachers of what were called the common schools 
were Eoman Catholics, and were then exempted from contributing to the 
support of the common schools, by sending their children to, or contributing to 
a certain extent to the support of such separate schools. And by the same 
Act as amended by the third one mentioned, similar provision was made for 
enabling the Eoman Catholics in any school section to establish separate schools 
for themselves, and to become exempt from contributing to the support of the 
common schools, as long as they should continue to be supporters of such 
separate schools. For the purposes of these separate schools, Protestant or

20 Koman Catholic, it was requisite that there should be a certain number of the 
particular religious faith to initiate the proceedings necessary to the establish­ 
ment of such separate schools.

In Lower Canada, now the province of Quebec, the public schools were 
regulated by the Act C. S. L. C., c. 15, with some amendments. If the rules 
and regulations for the government of a common school were not satisfactory to 
any number of the inhabitants of a municipality professing a religious belief 
different from that of the majority, these inhabitants could establish dissentient 
schools under the government of their own trustees and become exempt from 
taxation for school purposes by any but these trustees where there were such.

SO Both in Upper and Lower Canada, the supporters of the separate or 
dissentient schools were by express enactments entitled to have proportionate 
shares of provincial moneys granted for the support of common schools, applied 
in aid of such separate or dissentient schools, and to have rates levied for the 
support of the latter upon those of the appropriate classes respectively.

In Nova Scotia the schools were regulated by the Acts K. S. N. S. [3rd 
series] c. 58; 28 Vie., cc. 28, 29; 29 Vie., c. 30; and in New Brunswick by 
the Act 21 Vie., c. 9 ; in each case with some subsequent unimportant amend­ 
ments. Upon the face of the statutes, it is clear that in Nova Scotia these 
schools were not in any respect denominational in the usual sense of that term. 

40 For New Brunswick, any possibility of contention that they were denominational 
in the sense in which that term is used in the British North America Act, 1867, 
is precluded by the decision of the Supreme Court of New Brunswick, in Ex partc 
Renaud, I Pugs. N. B. E., 273; 2 Cartwr. Gas. 445, affirmed on appeal by the 
Judicial Committee of the Privy Council. The reasoning in this case would also 
seem to apply to the common schools of Upper Canada. In Lower Canada, an
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element of a denominational character not found in the other provinces, was 
attached to the common schools in a requirement that the text books relating to 
religi°n and morals, were to be chosen by the officiating priest or clergyman of 
each school section, for use in the schools by children of his religious belief. 
See C. 8. L. C., c. 15, s. 65, ss. 2.

From the judgments in the New Brunswick case referred to, it appears also 
that at the union there existed in that province, distinctively denominational 
schools, to which the Provincial Legislature had from time to time made grants 
of public moneys. The same was also to some extent the case in Nova Scotia, 
and I believe in the old province of Canada. 10

There were then two wholly different sets of circumstances existing in 
Canada and the Maritime Provinces when they were united, to which the limi­ 
tations in the sub-sections of the 93rd section of the Confederation Act became 
applicable. In the former there were what I conceive to have been denomina­ 
tional schools recognized by law, the supporters of which could invoke the 
authority of the law to maintain them by compulsory assessments upon their 
co-religionists, and could, by so doing, relieve themselves, from liability to 
assessment for the support of the common schools, and were by law entitled to 
have apportioned to them a share of the provincial funds granted in aid of 
common schools. Thus there were distinct classes of persons having distinct 20 
rights and privileges in respect of denominational schools, among which was 
that of obtaining immunity from taxation for the support of the common 
schools. This immunity could well be said to be a right or privilege in respect 
of denominational schools as being dependent upon the establishment and 
support of such schools.

In the Maritime Provinces all could be compelled to contribute to the 
support of the public schools by direct taxation without reference to religious 
beliefs or the existence of denominational schools, and there was no recognizable 
right to have the latter maintained in any way at the public expense or by any 
system of taxation. 30

When, however, we come to Manitoba, we are met at the outset by the 
difficulty that there was no public school system supported by public funds or 
by any mode of taxation. The existence of such in the other provinces served 
to determine whether there was a right to immunity from such taxation or not. 
Here, that indication is wholly wanting.

The position of affairs with reference to education in the territory consti­ 
tuting the province of Manitoba at the time of its union with Canada is distinctly 
stated by His Grace the Archbishop of St. Boniface, in an affidavit filed in 
support of the motion as follows: "2. Prior to the passage of the Act of the 
Dominion of Canada passed in the thirty- third year of the reign of Her Majesty 40 
Queen Victoria, chapter three, known as the Manitoba Act, and prior to the 
Order in Council issued in pursuance thereof, there existed in the territory now 
constituting the province of Manitoba, a number of effective schools for children. 
3. These schools were denominational schools, some of them being regulated
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and controlled by the Roman Catholic Church, and others by various Protestant RECORD. 
denominations. 4. The means necessary for the support of the Eoman in 
Catholic schools were supplied to some extent by school fees paid by some of 
the parents of the children who attended the schools, and the rest was paid out 
of the funds of the church contributed by its members. 5. During the period Case ' 
referred to, Roman Catholics had no interest in, or control over the schools of KmSTji °f 
the Protestant denominations, and the members of the Protestant denominations —continued. 
had no interest in, or control over the schools of the Roman Catholics. There 
were no public schools in the sense of State schools. The members of the 

10 Roman Catholic Church supported the schools of their own church for the 
benefit of Roman Catholic children, and were not under obligation to, and did 
not contribute to the support of any other schools. 6. In the matter of educa­ 
tion, therefore, during the period referred to, Roman Catholics were, as a matter 
of custom and practice, separate from the rest of the community, and their 
schools were all conducted according to the distinctive views and beliefs of 
Roman Catholics as herein set forth.

And in two affidavits filed in opposition to the motion it is stated, " That 
schools which existed prior to the province of Manitoba entering Confederation, 
were purely private schools, and were not in any way subject to public control, 

20 nor did they in any way receive public support. No school taxes were collected 
by any authority prior to Manitoba entering Confederation, and there were no 
means by which any person coitld be forced by law to support any qf said 
private schools."

While, then, these supplement to some extent the affidavit of His Grace, 
they are in no way inconsistent with it, and taken altogether the affidavits show 
with sufficient clearness the state of affairs with reference to which the 22nd 
section of the Manitoba Act must be construed.

Now, that section differs from the corresponding section of the original 
Confederation Act in four particulars : First, in the insertion 'in the first sub- 

30 section of the words " or practice," to which so much importance has been 
attached in argument; secondly, in the omission of any clause corresponding 
to the second sub-section of the orignal Act; thirdly, in the extension of the 
right to appeal to the Governor-General in Council to Acts or decisions of the 
Provincial Legislature; and fourthly, in the right of appeal being given 
absolutely and not conditionally upon the previous existence or subsequent 
establishment of a system of separate or dissentient schools.

And here, I must say with reference to an argument that the third sub­ 
section of the 93rd section of the original Act is one applicable to the whole of 
the provinces of the Dominion, and therefore, by the terms of the second 

40 section of the Manitoba Act to be read into the latter Act, in addition to the 
22nd section of the latter, that this 22nd section gives power to the Legislature 
to make laws in relation to education, subject and according to certain pro­ 
visions, and that if the reading into the Act of any portion of the original 93rd 
section, would involve either an extension or a limitation of the powers of the 
Provincial Legislature beyond those fixed by the terms of this 22nd section,
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there would be an inconsistency with the Manitoba Act, which is excluded by 
the express terms of its second section. The course of the legislation and the 
meanm§ °^ *ne nrs^ statute, are of the greatest importance in interpreting the 
second, but I cannot consider any portion of the 93rd section of the former to 
ke incorporated into the second Act.

^ne ^"^ l1168^011 naturally arising is, as to whether the Public Schools Act 
itself creates a system of denominational schools, or assumes to compel any 
class to support denominational schools other than their own ? Upon the face of 
the statute it does not. The affidavit of His Grace the Archbishop, however, 
appears to be intended to lay a foundation for an argument, that what are called 10 
in this Act " public schools," are really schools of a Protestant denominational 
character, although the Act upon its face declares that they are to be unsectarian.

After setting forth the importance which Roman Catholics attach to the 
combination of religious with secular instruction ; the use of religious exercises 
in schools ; the supervision of the church over the schools ; training of their 
children in the doctrines and faith of their church ; the appointment of teachers 
who are not only members of that church, but also thoroughly imbued with its 
principles and faith, and who recognize its spiritual authority and conform to its 
direction, and the use of a certain class of text books, he goes on to say, that 
the church regards the schools provided for by " The Public Schools Act " "as 20 
unfit for the purpose of educating their children, and the children of Roman 
Catholic parents will not attend such schools, but that Protestants are satisfied 
with the system of education provided for by the said Act," and " are perfectly 
willing to send their children to the schools established and provided for by the 
said Act," that " such schools are in fact similar in all respects to the schools 
maintained by the Protestants under the legislation in force immediately prior to 
the passage of the said Act." He then proceeds : " The main and fundamental 
difference between Protestants and Roman Catholics with reference to education 
is, that while many Protestants would like education to be of a more distinctly 
religious character than that provided for by the said Act, yet they are content 30 
with that which is so provided and have no conscientious scruples against such 
a system ; the Catholics, on the other hand, insist upon education being 
thoroughly permeated with religion and religious aspects."

In so far as there is any material in reply to this affidavit, it does not 
appear to be contradicted. Indeed, it seems rather to be supported upon material 
points, as regards the adherents of the Presbyterian Church, by the affidavit of 
the Rev. Dr. Bryce.

Here, however, I cannot conceive myself to be bound by, or confined to 
affidavit evidence. I am interpreting statutes, and in so doing I am at liberty to 
take judicial notice of the circumstances with respect to which they are to be 40 
construed. I do not say this because I conceive that there is anything really 
untrue or intended to mislead or to give a false colouring to beliefs in any of the 
affidavits. Indeed they appear to me to offer in most respects a very fair view 
of the relative attitudes of most Protestants on the one side, and most Roman 
Catholics and the Roman Catholic Church as a body on the other side. lam
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not, however, convinced that there is any such distinctive difference between BECOBD. 
Protestants generally and Eoman Catholics generally upon this question, as to 
constitute a mark of denominational division, and to make what would ordinarily 
be termed non-denominational schools, really " denominational" within the 
meaning of the Manitoba Act, as between Protestants and Koman Catholics. Case -

Judgment of
Prom my experience, I would say that very many Protestants have as strong KUiam, J. 

opinions upon the importance of combining religious with secular instruction as ~~c°" mue ' 
any Roman Catholics. In support of this view, I need only refer to the report 
of the Eoyal Commission, appointed in 1886, to inquire into the working of the 

10 Elementary Education Act in England and Wales.
The difficulty lies in arriving at any agreement upon the nature and extent 

of the religious training and in securing that it shall be satisfactorily conducted.
To ensure the latter, most Eoman Catholics, and very many Protestants, 

desire to have the education of the young conducted in denominational schools 
under the control of those connected with their respective churches. The 
evidence of this is found in the existence and maintenance of just such 
denominational schools wholly apart from institutions of a collegiate character 
to which reference was made in Ex parte, Renaud, and which are maintained by 
Protestants and attended by children of Protestants in all parts of Canada as 

20 elsewhere.
The question whether wholly, or how far the public schools should be 

devoted to secular training, is a grave one, upon which I have not now to 
express an opinion, but it is impossible not to see that there is much reason to 
believe that the non-sectarian system tends to the exclusion from the schools of 
the religious instruction to which so many naturally attach the greatest impor­ 
tance ; or to make the religious exercises and training conform to the views of 
the majority in the state. But if the school authorities act improperly, or 
without proper judgment, religious exercises and training as offensive to many 
Protestants as to any Eoman Catholics, may find their way into the schools. 

30 The controversy's an old one, and its whole history appears to show that 
it is one between denominational and non-denominational schools, and that 
those established under the Public Schools Act, are not denominational in the 
sense of that controversy, or of the Manitoba Act, or the British North America 
Act, 1867, which must be deemed to speak with reference to that controversy.

These views are supported by the judgment in the New Brunswick case 
before referred to, the arguments in which I shall not now delay to repeat. 
I am not aware of the existence of any extended report of the opinions of the 
Judicial Committee of the Privy Council in that case. The only reference to 
the appeal that I have seen, is that found in 2 Cartwr. Cas. on the B. N. A. Act 

40 at page 486, which purports to have been taken from the London Times, of the 
18th of July, 1874, and which states merely that " Lord Justice James, after 
conferring with the other members of the Committee, gave judgment without 
calling upon the respondents," and that " Their Lordships concurred in the 
opinions of the court below, and would advise Her Majesty that the appeal be 
dismissed with costs."
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Now, the rights and privileges protected by the first sub-section are those 
with respect to denominational schools which some class or classes of personshad before the union -

I have shown how it may be said that the right to obtain immunity from 
taxation for the support of the common schools, in the old province of Canada, 
could be sa^ to be a right or privilege with respect to denominational schools, 
and to have been possessed by classes of persons. It is to be noticed that it 
was enjoyed, not as directly dependent upon belief in denominational schools 
as the only proper system, or upon support of any but the State system of 
separate or dissentient schools, and only if such should be established and kept 10 
up, which if there were not sufficient of the requisite religious views or desirous 
of maintaining them could not by law be done in Upper Canada or in practice 
in either portion of the province.

But under the state of affairs existing here before the union with Canada, 
there was simply an absence of any law requiring any person to contribute to 
the support of schools. It was not dependent upon or connected with denomi­ 
national schools, and cannot be said to have been either by law or practice a 
right or privilege with respect to denominational schools.

But it is necessary to consider whether the Public Schools Act, in con­ 
sequence of its effect upon denominational schools themselves or the practice of 20 
establishing, maintaining and having their children educated in denominational 
schools which is shown to have been exercised by certain classes before the 
union, prejudicially affects any right or privilege in respect of such schools which 
these classes had at the union.

The Act in no way prohibits attendance upon, or the maintenance of, 
denominational schools or attempts to make attendance upon the public schools 
compulsory ; it is, however, suggested that the Act prejudicially affects such 
rights or privileges in two ways. First, by establishing in competition with the 
denominational schools, a system of free schools supported by the public funds, 
and thereby placing the denominational schools at a great disadvantage, and 30 
secondly, by withdrawing from the hands of those who would be desirous of 
supporting denominational schools, funds which they would otherwise devote to 
that purpose.

While in practice the denominational schools existing before the union were 
not subject to the competition referred to, it was quite competent for any person 
or persons desirous of doing so, to establish and maintain non-denominational 
schools free or otherwise. By right or privilege, I cannot conceive that mere 
absence, in fact, of something which would render another thing less valuable 
is meant. The argument is really a plea for the monopoly of educational privi­ 
leges by certain institutions or bodies or by institutions or bodies of a certain 40 
character. To such a monopoly there was no recognised right or privilege, 
either by law or practice. If there was no right to be free from competition 
there was none such to be free from the competition of free schools or of those 
supported by the State. The circumstances existing in the older provinces, and 
the general nature of the school systems in America, suggest at once that it
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must have been contemplated in the enactment of the Manitoba Act that the BECOBD- 
Legislature of Manitoba should be at liberty to establish a system of free non- in the 
denominational public schools, and provide for their support by grants of 8l̂ r̂ ^t 
provincial funds or direct taxation, or by both methods. Under the powers — 
given, it would be open to the legislature to make laws to encourage or to Case' { 
restrict education, provided the protected rights and privileges were not preju- KfflSS! j. ° 
dicially affected, but we may well assume that encouragement rather than —continued. 
restriction would be anticipated. Certainly it was intended to be open to the 
legislature to determine in its wisdom that popular ignorance is an evil, and to

10 seek to guard against such by providing for all, at the public expense, free 
secular education of such character as to it should seem proper. It may be 
that the opportunities thus offered would naturally draw to the public schools, 
pupils who would otherwise attend denominational schools, and contribute to 
the support of the latter and thus enable those in charge of the latter to main­ 
tain, them at a higher degree of efficiency. It may be, on the other hand, that 
the competition would only stimulate the supporters of denominational schools 
to greater exertions and ensure a higher standard in such schools; in either 
view, however, the effect would be an indirect one, and it would rather be an 
effect upon the schools themselves and their supporters than upon any right or

20 privilege with respect to such schools. It does not appear to me that in the 
non-existence before the union of competition of that character there can 
be recognised a right or privilege with respect to denominational schools, existing 
either by law or by practice.

It was, as I think, beyond question that it was intended that the legislature 
should be able to make laws for providing against popular ignorance as being an 
evil, and to authorize the incurring of the expense for the purpose, and the 
levying of taxes to meet such expense, as upon any other subject within its 
powers. I am unable, therefore, to regard the circumstance that in some cases 
the expense thus occasioned to individuals may render them less able or less 

30 willing to contribute to the support of denominational schools, as showing that 
the legislation prejudicially affects a right or privilege in respect of such schools. 
The effect is so indirect and remote that I cannot take it to be within the Act, 
and it is precisely the same effect that would be produced by taxation for other 
purposes within the powers of the legislature.

It is, however, urged that even though the natural meaning of the language 
of the statutes would lead to such conclusions as these, the history of the con­ 
troversy respecting separate or denominational schools in the other provinces 
and elsewhere, and the mode in which it was settled for the other provinces by 
the original Confederation Act, and the changes made in the wording of the 

40 Manitoba Act, show that it was intended that a more enlarged view of the pro­ 
tected rights and privileges should be taken.

Now, in the first place, it is not correct as claimed, that the original Act 
assumed to settle the question for Canada ; it merely guarded rights and privi­ 
leges already given in each province. In Nova Scotia and New Brunswick the 
question still remains an open one. There was, then, no intention under the 
original Act, that the question should be settled for Canada generally in favoiir
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of the immunity of any class from taxation for the support of non-denomina­ 
tional public schools, excepting so far as such immunity had previously existed 
by law.

Counsel for the applicant forget that the question has two sides, and that 
there are many who deem it more for the interest of the State to encourage only 
one system of schools, and that the definite settlement of such an important 
question ought naturally to be expressed in clear language. It was evidently 
considered that the rights of minorities in Lower Canada should be extended or 
at any rate more distinctly preserved so as to be securely placed upon the same 
basis in Ontario and Quebec. When, therefore, Parliament intended to settle 10 
what had not previously been settled, or which it feared had not previously been
settled, it did so. i

While the older provinces had had before the union, their own legislatures, 
representative of popular opinion, to settle this question for them, none such 
had existed here, and it is difficult to believe without clear evidence that Parlia­ 
ment had considered and settled the matter, that Parliament would have desired 
to preclude this portion of Canada from considering this question for itself. 
The language of the British North America Act was sufficiently definite, 
having reference to the express legislation of the previous provinces, but with 
no express law here to which reference could be made, it was certainly as 20 
important as in the case of Quebec, to make the position clear if it was to be as 
the applicant contends.

I attach very much importance to the words "or practice" as definitely 
showing any such intention. The position of affairs here before the union was 
anomalous. Both the extent of the territorial jurisdiction of the Hudson's Bay 
Company and the nature of its authority has been regarded as very doubtful. 
Its government was recognized, however, as being the de facto one, and the 
Manitoba Act shows in other parts the intention to recognize what has been 
regarded as rights under the old regime irrespective of strict law. Under such 
circumstances, the introduction of the words was quite natural, and I cannot 30' 
take them as adding to the ordinary sense of the whole enactment. The change 
in the second sub-section from the language of the third sub-section of the 93rd 
section of the original Act, appears to me infinitely more important. In the 
original Act the appeal to the Governor-General in Council was given only in 
provinces in which there had existed, prior to the union, a system of separate or 
dissentient schools, or in which such should afterwards be established. In the 
case of Manitoba it was given absolutely, which may be claimed to show that 
Parliament contemplated that practically such a system had existed here before 
the union, or was at any rate secured by the first sub-section in connection with 
any system of public schools which might be established by the legislature. 40 
It would be natural, too, if this were the idea existing, that an appeal should 
have been given from an act of the legislature as well as from an act or decision 
of a provincial authority.

Now I must confess that I have not accounted satisfactorily to my own 
mind for this change of language. Little attention was paid to this sub-section



59

upon the argument, and no suggestion was distinctly made upon it. Probably BECOBD - 
before the main question can be considered finally settled, or upon some appeal in the 
under the sub-section, a view may be suggested which will at once appear to be ^"anSzo 
the true one. At present I can only suggest the alternative one, that it came — 
about for much the same considerations as the introduction of the words "or T , Case ' 
practice." It may well have been felt that in view of the undetermined position 
of affairs, and of the absence of clear and express legislation to which reference

Fudgi ient|
- Jj

could be made, it was advisable that the right of appeal should be more extended 
than in the case of the other provinces, and this appears to me to be the more

10 reasonable and probable explanation. Now, before the union, several classes of; 
persons exercised the privilege of maintaining denominational schools in the 
territory now forming this province, of having their children educated in them, 
and of having inculcated therein the peculiar doctrines of their respective 
denominations. History teaches us that bigotry has frequently denied to 
minorities the exercise of some or all of these privileges. The right to continue 
their exercise is no unimportant one. Nay, if these privileges were attacked, 
they would soon appear of infinitely greater importance than the liability to pay 
taxes for the support of free non-sectarian public schools for the benefit of those 
choosing to take advantage of them. Taking, then, the language of the union

20 Acts in its natural sense, important rights and privileges are guarded. It is not 
necessary to go beyond their natural meaning in order to give effect to any of 
the language used. I take the question here raised to be merely that of the 
liability of all property holders to be subjected to equal taxation for the support 
of free non-sectarian public schools which may be used by such as choose. 
The right to immunity from such taxation was not, under the original Con­ 
federation Act, generally established throughout Canada in favour of any class 
or classes; and if intended to be established here, one would have expected 
this to be indicated by more distinct language than is found in the Manitoba 
Act. Such immunity was general here before the union and not in any way

30 existing in respect of denominational schools, or in favour of any class or 
classes : the denominational schools did not, by law or practice, enjoy any 
recognized right or privilege to be kept free from any kind of competition.

The burden is naturally upon those who seek to limit the power of the 
legislature to choose from time to time, as circumstances change, between a 
sectarian and a non-sectarian system of public school education, or its exercise 
of the sovereign power of taxation in order to afford education free, if it thinks 
it necessary or advisable in the interests of the province, to any greater extent 
than is naturally involved in the language of the constitution. I am unable, 
therefore, to hold that the Public Schools Act, if enacted at the outset of the 

40 union, would have been ultra vires in establishing this new system of schools 
and in authorizing the taxation complained of, without establishing or providing 
for the support of separate schools for any class. I think that it was quite 
competent for the legislature to abolish the system of separate schools, which 
it had established, and leave parties to recur to their voluntary denominational 
schools if they saw fit. That they will do so, His Grace the Archbishop states. 
In so doing, he practically admits that they are at liberty to revert to the system

'nuii
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existing before the union, though he claims that they will do so under certain 
in the disadvantages, the indirect causing of which, by the adoption of the new 

sys*em) I cannot consider to be within the saving clauses of the constitution.
Whether this be done, or whether Koman Catholics submit wholly or 

partially, with heart-burnings and dissatisfaction, to the new system of public 
8ch°°ls > it is for the legislature and not for the courts to determine whether 
there can be such grave reasons of state as to warrant a disregard of the 
complaints of the minority. On the one hand it has the example of other 
legislatures to show that it is not alone in deeming the reasons sufficient. On 
the other, many will doubt whether human wisdom is so far infallible as to 10 
warrant absolute reliance upon the sufficiency of these reasons.

I can merely repeat the language of the learned Chief Justice of New 
Brunswick, now the Chief Justice of Canada: "It may be a very great hardship 
that a large class of persons should be compelled to contribute to the support of 
schools to which they are conscientiously opposed or be shut out from what 
they have hitherto under certain circumstances enjoyed, and be without remedy, 
but, by any such considerations courts of justice ought not to be influenced; 
hard cases, it has been repeatedly said, make bad law, and it has also been 
justly remarked that if there is a general hardship affecting a general class of 
persons, it is a consideration for the legislature, not for a court of justice." 20

The summons must be dismissed with costs.

Judgment of JUDGMENTS OF THE COURT OF QUEEN'S BENCH OF MANITOBA IN TERM. 
Taylor, C. J. ^

Delivered 2nd February, 1891. 
TAYLOR, C. J.

The application to quash these by-laws raises the important question, 
whether the Public Schools Act, 53 Vie., c. 38 (M., 1890), is one within the 
power of the legislature of this province to pass. It came in the first instance 
before my brother Killam, who in a considered judgment upheld the validity of 
the Act, and dismissed the summons. From his decision an appeal was taken, 
which has now to be disposed of. 30

The by-law No. 480, dated 14th July, 1890, provides for levying by assess­ 
ment the amount required for the municipal and school purposes of the city of 
Winnipeg, for the current municipal year 1890. By-law No. 483, dated 28th 
July, 1890, amends the former by-law in several respects. Under these two 
by-laws a rate of two cents on the dollar is to be raised, levied and collected on 
the whole assessed value of the real and personal property in the city of 
Winnipeg, the proportion required for school purposes being four and one-fifth 
mills on the dollar.

The only ground specifically stated in the original summons as that on 
which it is sought to quash these by-laws is, "Because by the said by-laws the 40



61

amounts to be levied for school purposes for the Protestant and Catholic schools BECOBD - 
are united, and one rate levied upon Protestants and Roman Catholics alike for in the 
the whole sum." There is no question raised that the assessment in the manner 8vSr̂ r̂t 
provided for by these by-laws is not in accordance with the provisions of the — 
Public Schools Act. CaBe -

Judgment of
It is claimed that the school law in force in the province before the passing 

of that Act, and which it professes to repeal, is still in force. Under that earlier 
law there was one Board of Education, which for certain purposes acted as a 
united board, but which was also divided into two sections, a Protestant section

10 consisting of all the Protestant members, and a Eoman Catholic section, con­ 
sisting of the Roman Catholic members. The school districts throughout the 
province were divided into Protestant and Catholic. The Protestant schools 
were under the control of the Protestant section of the board, and the trustees 
of these schools were elected by the Protestant ratepayers. The Roman Catholic 
section of the board had in like manner entire control of the Catholic schools, 
and the Catholic ratepayers elected the trustees. There was also one superintendent 
of education for the Protestants schools, and another for the Catholic schools. 
The law also provided for levying the taxes for the support of schools in 
Protestant school districts, upon the property of Protestants alone, and in Roman

20 Catholic school districts upon Roman Catholics only. Provision was also made 
for apportioning taxes derived from the property of corporations, or of persons 
who could not be considered to belong to either body. The grant made annually 
by the legislature for educational purposes was apportioned between the two 
sections of the board, for distribution among the schools, under the charge of 
each respectively.

The objection to the Public Schools Act is, that it is not one within the power 
of the Provincial Legislature to pass, having regard to the limitations upon their 
power of legislating on the subject of education, imposed by sec. 22 of the 
Manitoba Act, 33 Vie., c. 3 (D., 1890).

30 That section is as follows :—" In and for the province the said legislature 
may exclusively make laws in relation to education, subject and according to 
the following provisions : (1) Nothing in any such law shall prejudicially affect 
any right or privilege with respect to denominational schools which any class of 
persons have by law or practice in the province at the union; (2) An appeal 
shall lie to the Governor-General in Council from any act or decision of the 
legislature of the province, or of any provincial authority, affecting any right or 
privilege of the Protestant or Roman Catholic minority of the Queen's subjects 
in relation to education; (3) In case any provincial law as from time to time 
seems to the Governor-General in Council requisite for the due execution of the

40 provisions of this section, is not made, or in case any decision of the Governor- 
General in Council, on any appeal under this section is not duly executed by the 
proper provincial authority in that behalf, then, and in every such case, and as 
far only as the circumstances of each case require, the Parliament of Canada 
may make remedial laws for the due execution of the provisions of this section, 
or of any decision of the Governor-General in Council under this section."
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A section similar in character is found in the British North America Act, 
as section 93. There are differences between the two sections, and when Par­ 
liament, in the Manitoba Act, used different language, it must be assumed that 
there was some definite intention in doing so. The differences between the two 
sections are the following :—Sub-section 1 of section 93, speaks of any right 
or privilege as to denominational schools which " any class of persons have by 
law in the province at the union," while in sub-section 1 of section 22, the 
right or privilege is spoken of as that which " any class of persons have by law 
or practice." Section 93 has as sub-section 2, a clause relating solely to the 
provinces of Ontario and Quebec which does not appear in section 22. In sub- 10 
section 3 of section 93, the words "Where in any province a system of separate 
or dissentient schools exists by law at the union, or is thereafter established by 
the legislature of the province," are found immediately before what appears in 
section 22 as sub-section 4. Then sub-section 3 of section 93 provides for an 
appeal to the Governor-General in Council only from any act or decision of any 
provincial authority, while sub-section 2 of section 22 says that an appeal shall 
lie " from any act or decision of the legislature of the province or of any pro­ 
vincial authority." Sub-section 4, section 93 is the same as sub-section 3 of 
section 22, there being no change in the language.

Possibly, there is no practical difference in the effect of the changed 20 
language in sub-section 2, as to an appeal from an Act or decision of the legis­ 
lature as well as from an Act or decision of any provincial authority. At all 
events in Board of Trustees of the Separate Schools of Belleville v. Grainycr, 25 Gr. 
570, Blake, V.C., seems to have been of opinion that "Act of any provincial 
authority " used in section 93 would include an Act of the Provincial Legisla­ 
ture.

, It is under section 22 of the Manitoba Act that the question raised in the 
present case must be considered, and the decision of it must be governed by the 
provisions of that section. By section 2 of the Manitoba Act the provisions of 
the British North America Act are made applicable to the province of Manitoba, 30 
" except those parts thereof which are in terms made, or by reasonable intendment 
may be held to be, specially applicable to, or to affect only one or more, but not 
the whole of the provinces now comprising the Dominion, and except so far as 
the same may be varied by this Act." As section 93 does not profess to settle 
the question of education, and of separate or denominational schools for the 
whole Dominion, but only for the provinces of Ontario and Quebec, and the 
question of education in the newly-formed province of Manitoba is dealt with 
specially and in somewhat varied language, there can be no doubt that section 
93 is not the one which must govern the decision in this case. As, however, 
section 22 was undoubtedly based on section 93, the terms of the latter are 40 
material, but only in so far as they may afford assistance in arriving at the true 
construction to be placed on the section of the Manitoba Act.

It was argued that when considering the meaning and intent of section 22, 
and applying its language, regard must be had to the condition of things existing 
in Upper XJanada as to separate schools before Confederation, and which led to
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section 93 finding a place in the British North America Act. It is said that in "ECOBD. 
construing an Act, its history must be considered, and that statutes in pari materia, in the 
must be construed together, the construction of one applied to the other. Now, ^j^nST* 
there is no doubt that the history of an Act may be inquired into and considered — 
by the court, where difficulty is found in construing it. The court must look not Case' 
only at the words of the statute, but to the cause of making it, to ascertain the Tayfor^c. J. 
intent. The King v. East Tcignmonth, 1 B. & Ad., 249. Or, as it was expressed —continued. 
by Sir George Jessel in Holme v. Guy, 5 Ch. D. 905, " The Court is not to be f 
oblivious * * * of the history of law or legislation. Although the / 

10 court is not at liberty to construe an Act of Parliament by the motives which 
influenced the legislature, yet when the history of law and legislation tells the 
court, and prior judgments tell this present court, what the object of the 
legislature was, the court is to see whether the terms of the section are such as 
fairly to carry out that object and no other, and to read the section with a view 
of finding out what it means, and not with a view of extending it to something 
that was not intended." Ay Bramwell, B., said in Atlurni'i/-(-l-eneml v. Sillrm, t 
2 H. & C., 531, "so, perhaps, history may be referred to, to show what facts 
existed, bringing about a statute, and what matters influenced men's minds 
when it was made."

20 Previous statutes, in pari materia, may and ought to be looked at, where there 
are earlier Acts relating to the same subject, the survey must extend to them, 
for all are for the purpose of construction considered as forming one homogeneous 
and consistent body of law, and each of them may explain and elucidate every 
other part of the common system to which it belongs, ilex v. Loxdalc, 1 Burr. 
445 ; Duck v. Addington, 4 T. R. 447 ; Mosley v. Stonchoiisc, 7 East, 174.

In many cases the courts have taken great liberties with the wording of 
statutes in order to effect what they believed to be the intention of Parliament. 
In Caledonian Bail. Co., v. Nortli, British Bail. Co., 6 App. Ca., 122, Lord Selbo^irne 
said, " The more literal construction ought not to prevail if it is opposed to the 

30 intention of the legislature as apparent by the statute, and if the words are 
sufficiently flexible to admit of some other construction by which that intention 
will be better effected." And the Court of Appeal held in Ex parte 
Walton, 17 Ch. D. 746, that a statute may be construed contrary to its 
literal meaning when a literal construction would result in an absurdity or 
inconsistency, and the words are susceptible of another construction which will 
carry out the manifest intention.

All this is old law and was stated more than three hundred years ago in 
Stradling v. Morgan, Plowd. 199. " The judges of the law in all times past 
have so far pursued the intent of the makers of statutes, that they have 

40 expounded Acts which were general in words to be but particular, where the 
intent was particular." Then, after referring to several cases, the report 
proceeds: " From which cases it appears that the sages of the law heretofore 
have construed statutes quite contrary to the letter in some appearance; and 
those statutes which comprehend all things in the letter they have expounded 
to extend to but some things ; and those which generally prohibit people from
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doing such an act, they have interpreted to permit some people to do it, and 
those which include every person in the letter, they have adjudged to reach 
some persons only; which expositions have always been founded upon the 
intent of the legislature, which they have collected sometimes by comparing one 
part of the Act with another, and sometimes by foreign circumstances, so that 
they have ever been guided by the intent of the legislature which they have 
always taken according to the necessity of the matter, and that which is con­ 
sonant to reason and good discretion."

The eminent American jurist Chancellor Kent has said in his Commentaries 
at p. 462, "The reason and intention of the lawgiver will control the strict 10 
letter of the law, when the letter would lead to palpable injustice, contradiction 
and absurdity." The intention of the legislature is what ought to govern, and 
the object of the court must always be to ascertain what that intention is.

But after all, how is the intention of the legislature, the true meaning of a 
statute, to be ascertained ? The eminent jurist whose words have just been 
quoted says : " The true meaning of the statute is generally and properly to be 
sought from the body of the Act itself." These extraneous helps in construing 
a statute seem resorted to when there is something doubtful in the wording of 
it; where the words are susceptible of more than one meaning, or where the 
language used is such as to raise difficulties in its grammatical construction. 20 
Thus in Hollingivorth v. Palmer, 4 Ex. 282, Parke, B., dealing with a particular 
section of an Act, said : " This section is certainly most incorrectly worded, 
and it is, therefore, necessary to modify its language in order to give it a 
reasonable construction. The rule we have always followed of late years is to 
construe statutes, like all other written instruments, according to the ordinary 
grammatical sense of the words used, and if they appear contrary to or 
irreconcilable with the expressed intention of the legislature, or involve any 
absurdity or inconsistency in their provision they must be modified so as to 
obviate that inconvenience, but no further." And Bramwell, B. when using 
the language already quoted in Attorney-General v. Sillem, was speaking of 30 
statutes of doubtful meaning, for he said: "In this, as in other cases of 
doubtful meaning, it is legitimate to solve that doubt by ascertaining the 
general scope and object of the enactment. * * * It may be a legitimate 
mode of determining the meaning of a doubtful document to place those who 
have to expound it in the situation of those who made it." So Lord 
Wensleydale said in Philpott v. St. George's Hospital, 6 H. L. 366, "We ought 
to look to the words of the statute, and to give these words their natural and 
ordinary meaning." The proper mode of construing an important statute was 
considered by all the common law judges of England when called in to advise 
the House of Lords in the Sussex Peerage Case, 11 Cl. & F. 143. Their 40 
unanimous opinion was delivered by C. J. Tindale, " The only rule for the con­ 
struction of Acts of Parliament is that they should be construed according to 
the intent of Parliament which passed the Act. If the words of the statute are 
in themselves precise and unambiguous, then no more can be necessary than to 
expound those words in their natural and ordinary sense. The words themselves 
alone do, in such case, best declare the intention of the lawgiver. But if any
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doubt arises from the terms employed by the legislature, it has always been held BECOBD -
a safe means of collecting the intention to call in aid the ground or cause of in the
making the statute, and to have recourse to the preamble which, according to Sû rê n^rt
C. J. Dyer, is a key to open the mind of the makers of the Act, and the mischiefs ' —
which they intended to redress." ^ Case '

" Judgment of
I have spoken of how the intention and meaning of the legislature is to be 

ascertained, but the question for an interpreter of a statute is not, properly, what 
the legislature meant, but what its language means. Palmer v. Thatchei; 3 Q.B.D. 
353. Or, as the present Lord Chief Justice of England said, his course always 

10 is to suppose that Parliament meant, what Parliament has clearly said, and not 
to limit plain words in an Act of Parliament by considerations of policy. 
Coxhead v. Mullis, 3 C. P. D. 442.

In the present case I do not see what assistance in answering the questions 
which arise here is to be got from an inquiry into the history of section 93 of 
the British North America Act, or of the corresponding clause in the Manitoba 
Act. Before Confederation there were in Ontario separate or dissentient schools 
in existence under an Act of the Parliament of Canada. The legislature which 
established these schools could at any time have piit an end to them, and there 
can be no doubt the statesmen who framed the scheme of Confederation intended

20 by the provision in the British North America Act, to secure that the Provincial 
Legislature, the body thereafter to deal with educational matters in Ontario, 
should not change the then existing state of things, but that it should be for 
ever continued. They also provided that all the powers, privileges and duties 
which were then conferred and imposed by law in Upper Canada on the separate 
schools and school trustees of Roman Catholics should be extended to the dis­ 
sentient schools of Protestants or Eoman Catholics in Quebec. No provision 
was made for the provinces of Nova Scotia and New Brunswick, in which at 
that time no separate schools existed by law. It cannot, therefore, be said that 
by this section 93, it was intended to settle for ever the question of separate

30 schools in the Dominion, for, if so, why was all mention of these two provinces 
omitted ?

The argument was pressed that, by section 22 of the Manitoba Act, Par­ 
liament, in view of the controversy over separate schools in Ontario, could only 
have intended to secure for the Eoman Catholics of Manitoba the same rights 
and privileges as to separate schools which were by the British North America 
Act secured for Ontario and Quebec. I cannot, however, see that Parliament 
intended more than is expressed by the language used. It must be assumed that 
when the Act came to be passed, Parliament knew there were not at that time 
in the territory being organized as the province of Manitoba any separate or 

40 denominational schools existing by law. The Act therefore says that rights or 
privileges with respect to denominational schools which any class of persons 
had by law or practice, should not be prejudicially affected by future provincial 
legislation. The intention of Parliament is plain : no future provincial legislation 
is to prejudicially affect any right or privilege as to denominational schools, if 
any such right or privilege exists, and whatever it may be. What the Parliament
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intended is not at all doubtful, although, perhaps, it is not so easy to say what
in the exact meaning should be attached to the language used. Surely had it been 
TCana^rt intended to secure to Roman Catholics, or to any other class of persons in 

— Manitoba, the same right of having separate schools, as is provided for in the 
Case. province of Ontario, Parliament would have said so. Parliament had before it 

fa j. the express provisions of the British North America Act, on this .subject, and 
—continued, would, I think, most certainly have followed that Act had the intention been to 

settle the matter as that Act settled it for Ontario and Quebec. The inference 
which it seems to me should be drawn from the altered form of the section 
rather is, that Parliament intended that as the people of the older provinces had 10 
settled this question for themselves, so it should be left for the people of the 
province, then being formed, to settle it for themselves. While so leaving it 
Parliament natiirally- inserted a provision to secure that existing rights and 
privileges, whatever these might be, should not be disturbed by the settlement 
they might make.

What the court has to deal with is, did any such right or privilege exist, 
and, if so, has such right or privilege been prejudicially affected by the Public 
Schools Act?

The parts of section 22 which are of importance are, the section and first 
sub-section : "In and for the province the said legislature may exclusively make 20 
laws in relation to education, subject and according to the following provisions : 
(1) Nothing in any such law shall prejudicially affect any right or privilege with . 
respect to denominational schools which any class of persons may have by law 
or practice in the province at the union."

It may be remarked here that when the court in New Brunswick dealt in 
re lienaud, 1 Pugs. N. B. E. 273, with the same words in section 93 of the British 
North America Act, they held that they were not intended to distinguish between 
Protestants and Roman Catholics. It was held in the judgment delivered by the 
learned Chief Justice, now Chief Justice of the Supreme Court of Canada, that 
sub-section 1 meant just what it expresses, that " any," that is every " class of 30 
persons " having any right or privilege with respect to denominational schools, 
whether such class should be one of the numerous denominations of Protestants 
or Roman Catholics, should be protected in such rights. As the judgment of 
the court in New Brunswick was affirmed on Appeal by the Judicial Committee 
of the Privy Council, approving of the reasons given in the Court below, it must 
be assumed that this was regarded by the ultimate court of appeal as the true 
construction of the sub-section.

Are then the members of the Roman Catholic Church in Manitoba a class 
of persons who had at the time of the union, by law or practice, any right or 
privilege with respect to denominational schools ? And if so, does the Public 40 
Schools Act prejudicially affect any such right or privilege ?

Happily there is no dispute as to the facts, as to the state of affairs with 
reference to education, existing at the time of the union and upon which the 
claim to possess certain rights and privileges is based.
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In an affidavit made by the Archbishop of St. Boniface, and filed in support 
of the application, His Grace says that, prior to the passing of the Manitoba in a* 
Act, " There existed in the territory now constituting the province of Manitoba 8 r̂^ r̂ 
a number of effective schools for children ; (3) These schools were denomina- — 
tional schools, some of them being regulated and controlled by the Eoman Oase - 
Catholic Church, others by various Protestant denominations ; (4) The means T^ykrfc! j! 
necessary for the support of the Eoman Catholic schools were supplied to some —continued. 
extent by school fees paid by some of the parents of the children who attended 
the schools, and the rest was paid out of the funds of the church, contributed

10 by its members; (5) During the period referred to Koman Catholics had no 
interest in or control over the schools of the Protestant denominations, and the 
members of the Protestant denominations had no interest in or control over the 
schools of Eoman Catholics. There were no public schools in the sense of 
State schools. The members of the Eoman Catholic Church siipported the 
schools of their own church for the benefit of Eoman Catholic children, and 
were not under obligation to, and did not contribute to the support of any other 
schools; (6) In the matter of education, therefore, during the period referred 
to, Eoman Catholics were, as a matter of custom and practice, separate from the 
rest of the community, and their schools were all conducted according to the

20 distinctive views and beliefs of Eoman Catholics as herein set forth." In 
answer to the application, two affidavits were filed, made by Alexander Poison 
and John Sutherland, residents of the province for fifty years, and these are in 
no way inconsistent with the affidavit of His Grace the Archbishop. In each of 
them it is stated, " That schools which existed prior to the province of Manitoba 
entering Confederation were purely private schools, and were not in any way 
subject to public control, nor did they in any way receive public support. No 
school taxes were collected by any authority prior to the province of Manitoba 
entering Confederation, and there were no means by which any person could be 
forced by law to support any of said private schools. I think the only public

30 revenue of any kind then collected was the Customs duty, usually four per 
cent."

Had Eoman Catholics, as a class of persons, what can be considered or 
called rights and privileges within the ordinary meaning of these words as used 
in the Act ? There were schools established and carried on, the expense of 
which were defrayed by Eornan Catholics. Episcopalians and Presbyterians had 
the same right and also carried on and defrayed the expense of schools. Every 
other Protestant denomination had the same right, and so had every private 
individual. Any man could establish and carry on a school at his own expense 
if he chose to do so.

40 It seems to me the utmost the Eoman Catholics can be said to have had, 
was what may be called a moral right. Had the words " right or privilege " 
stood alone in the Act, it could not, I think, be said they had any which is pre­ 
judicially affected by the Public Schools Act.

" A right" is in the Imperial Dictionary defined to be "A just claim, or that 
to which one has a just claim ; that which may be lawfully claimed of any other



68

BEOOBD. person. * * * In law, that which the law directs, a liberty of doing or
in the possessing something consistently with law." In Bouvier's Law Dictionary it is

supreme court m^ t0 De <« The correlative of duty, for whenever one has a right due to him,of Canada. , ,. i i 11 « -i • T» -r -^ • • • • -i /— some other must owe him a duty. And in Brownc s Law Dictionary it is said to
Case. ke «^ lawful title or claim to anything." Wharton's Law Lexicon defines

j! " Right " as a " liberty of doing or possessing something consistently with law."
In the Imperial Dictionary "privilege" is denned as "a right, immunity, 

benefit, or advantage enjoyed by a person or body of persons beyond the 
common advantages of other individuals, the enjoyment of some desirable right, 
or an exemption from some evil or burden; a private or personal favour 10 
enjoyed; a peculiar advantage." It is defined by Webster as "A right or 
immunity not enjoyed by others or by all." In Bacon's Abr., vol. 8, p. 158, 
" privilege " is said to be " An exemption from some duty, burden, or attendance 
with which certain persons are indulged. * * * A particular disposition of 
the law which grants special prerogatives to some persons contrary to common 
right. " Comyn's Dig. says "Privilegiwn est jus singulare, seu lex privata, quce uni 
homini vel loco conceditur." So, in Mackeldy's Roman Laiv, section 189, it is 
said, " Privilege in its general sense, denotes every peculiar right or favour 
granted by the law contrary to the common rule," and in section 190, " The 
privileged party may exercise it to its full extent and nobody is allowed to disturb 20 
him in doing so, hence he has a right to prohibit any other person who is not 
in the enjoyment of a similar privilege from assuming the same right."

In Campbell v. tipottiswoode, 3 B. & S. 769, the court had before it a case of 
newspaper libel, which it was claimed for the defence was. a privileged commu­ 
nication. Crompton, J., dealing with this, spoke of what is a privileged 
communication in this way : " That is where from the particular circumstances 
or position in "which a person is placed there is a legal or social duty in the 
nature of a privilege or peculiar right, as opposed to the rights possessed by the 
community at large." And Blackburn, J., said, " The meaning of the word is, 
that a person stands in such a relation to the facts of the case that he is justified 30 
in saying or writing what would be slanderous or libellous in any one else."

It seems then that rights and privileges, as used in the statute, must mean 
something special and peculiar, something not common to all the community. 
To be protected, they must be such as the class of persons seeking protection 
had, apart from the rest of the community, must be such as they possessed and 
others did not. That is the construction put upon the words by the Court of 
Queen's Bench in England, in Fearon v. Mitchell, L. B., 7 Q. B. 690. Mitchell 
put up a building on plans submitted to, and approved by the local board, in 
which, for a number of years, he carried on an extensive business, selling cattle 
and sheep by auction. The board then set up a public market in the town, and 40 
laid an information against him to recover a penalty for selling at his own place 
and not in the public market, articles on which a toll was by the Act authorized 
to be levied. The justice stated a case for the opinion of the court. On the 
argument, one ground of defence relied on was a proviso in the Act: " No 
market shall be established in pursuance of this section, so as to interfere with
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any rights, powers or privileges enjoyed within the district by any person, with- KECOBD - 
out his consent." The argument was, that Mitchell's premises were built under in 
the express sanction of the local board, with a knowledge of the purpose for 
which they were to be used, and that by carrying on his business there for years, — 
he had acquired rights, powers and privileges which were protected by that Case ' 
proviso. Cockburn, C.J., dealt with that argument thus: "This right which Tayior,6 c! °i. 
the respondent was enjoying at the time when this market-place was built was —continued. 
not, I think, a right within the meaning of the section. It was a right which 
he enjoyed only in common with the rest of Her Majesty's subjects. He had

10 no exclusive right to carry on this business, and he had no greater right than 
anybody else with suitable premises, for setting up and carrying on a similar 
business. The word " right," especially when taken in connection with the 
words " powers or privileges," must mean rights acquired adversely to the rest 
of the world, and peculiar to the individual. Such a right having been acquired 
it is but just that the statute should say that any powers exercised by the local 
authority, under the section, in setting up a market should not interfere with it; 
but it could never have been meant that the powers given for the benefit of the 
inhabitants of the particular district in setting up a market should not be exer­ 
cised in consequence of some private individual or company having a business

20 of the same description." And Blackburn, J., said : " The respondent had no 
right, power or privilege to keep it up against any rival that chose to start, and 
consequently the local authority had power to set up this market, although it 
interfered with the respondent's business, which was simply an exercise of the 
same right as any one of the public had."

In the light of these authorities, I think Koman Catholics had no rights or 
privileges, within the meaning of these words, had they stood alone. But when 
Parliament introduced the term, "by practice," there can, I think, be little 
doubt, that it intended the words to be used in a wider sense, and had in view 
what I spoke of as "moral rights." Parliament intended, in fact, that when- 

30 ever any class of persons was, at the time of the union, with the assent of, or 
at least without objection from the other members of the community, in the 
habit or custom of doing, in reference to denominational schools, should con­ 
tinue and should not be prejudicially affected by provincial legislation.

How then did things stand at the time of the union ? All the schools 
were, His Grace says, denominational schools, some of them being regulated 
and controlled by the Catholic Church and others by various Protestant denomi­ 
nations. The means necessary for the support of the Eoman Catholic schools 
were supplied to some extent, by school fees paid by some of the parents of the 
children who attended the schools, and the rest was paid out of the funds of 

40 the church, contributed by its members. There can be no doubt that these 
schools were, in the strict sense of the word, denominational schools, in which 
the distinctive doctrines and principles of the Koman Catholic Church were 
taught, and naturally Koman Catholic parents would send their children to these 
schools. Prom there being no other schools, as is placed beyond doubt by the 
affidavits on both sides, than denominational schools, no schools established by 
law, it is plain that the general public acquiesced in this state of things. They
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acquiesced in the Koman Catholics being, in matters of education, as His Grace 
says : " As a matter of custom and practice separate from the rest of the com- 
munity-" From the circumstance that as education was then carried on they 
had, in common with every other denomination, a right to establish and main- 
tain schools, and in consequence of their doing so, they were, in fact, separate 
from the rest of the community, but that was not because they had a positive 
right to be so — it was merely an incident to their right to have schools.

Now, any right the Eoman Catholics had, at the time of the union, to 
establish and maintain schools in which the distinctive doctrines and principles 
of their church should be taught, exists still. It is in no way interfered with 10 
by the Public Schools Act. Any right they had, by custom or practice, to be 
separate from the rest of the community, in the matter of education they have 
unimpaired to-day. The Public Schools Act does not prevent them from having 
their pwn denominational schools now, if they desire to have them. It does 
not require all the children of the province to attend the schools provided for 
by the Act. The Roman Catholic Church can have schools, and Eoman Catholic 
parents can send their children to these schools as fully and as freely as they 
did at the time of the union. In these respects, therefore, any rights or privi­ 
leges the Eoman Catholics, as a class of persons had, with respect to denomina­ 
tional schools, have not been prejudicially affected. 20

It is said, however, that Eoman Catholics were not, at the time of the 
union, compelled to support public schools, they were not taxed for the support 
of these. True, they were not, but there was then no law which required any 
person in the country to contribute for school purposes. And, as pointed out 
by my brother Killam, even this right or privilege, if it can be called one, was 
not dependent on, or connected with, the existence of denominational schools. 
It cannot be said to have been, either by law or practice, a right or privilege 
with respect to denominational schools. If the Eoman Catholics had had no 
schools, they would have been equally as free from taxation for educational 
purposes. As stated in the affidavits of Poison and Sutherland, no school taxes 30 
were collected by any authority prior to the province entering Confederation. 
The being free from taxation for schools was a right or privilege which they 
enjoyed only in common with every one else in the province. It was not a 
right which they enjoyed adversely to the rest of the community, something 
which they enjoyed beyond the common advantage of other individuals. They 
are not now, under the Public Schools Act, subjected to any exceptional tax. 
They are only subject to the same taxation as the other ratepayers of the 
country, so how can it be said that in this respect they are prejudicially affected?

It is, however, argued that by the Public Schools Act, a system of free 
schools supported by public funds, is set up, and by reason of these Eoman 40 
Catholic denominational schools are placed at a disadvantage. They are, it is 
said, exposed to unfair competition, while at the same time by the taxation for 
the public schools funds, which would have been available for, and appropriated 
by Eoman Catholic ratepayers to the support of their own schools, are diverted 
from them. But, before the union, any person or persons, or any class of
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persons, might at any time, have established and maintained schools, denomi- BECOBP- 
national or non-denominational, which would have entered into competition in the 
with the Eoman Catholic schools, and if possessed of the means, might have 8^r̂ (̂ r 
endowed and maintained the schools so begun as free schools. The Eoman — 
Catholics had no such right or privilege, as to schools, as would have given them Case " 
the right to prohibit the establishment and maintenance of such schools. If the TayiSfc*. j! 
argument that, by taxation under the Public Schools Act, the ability of the —continued. 
Eoman Catholics to maintain their own denominational schools is lessened, and 
so they are prejudicially affected, is used, the same argument may be urged in

10 connection with all taxation for provincial and municipal purposes. By the 
British North America Act the province has the power of taxation for provincial 
purposes. At the time of the union no taxes of any kind were imposed, 
the only public revenue of any kind then collected was the Customs 
duty, usually four per cent. All provincial legislation under which taxes are 
imposed for provincial or municipal purposes, for making and repairing roads 
and bridges, or any improvements, is equally open to the objection that by 
reason of it, the ability of Eoman Catholics to maintain their schools has been 
lessened. Such taxes are all burdens, to which they, in common with the other 
people of the province, were not subject at the time of the union, but to which

20 they, in common with all other ratepayers, are subjected now. This objection, 
as indeed all the objections urged in favour of the applicant, seems based on the 
assumption that the schools under the Public Schools Act are denominational 
schools. Now, they are nothing of the kind, they are in the strictest sense public 
non-sectarian schools. The Act provides in the 8th section that they shall be 
entirely non-sectarian, and no religious exercises shall be allowed in them, 
except as provided in the 6th and 7th sections. By the 7th section religious 
exercises shall be held in a public school entirely at the option of the school 
trustees for the district, and upon receiving written authority from the trustees 
it is to be the duty of the teacher to hold such exercises. The religious exercises

30 permitted in any public school are, by section 6, to be conducted according to 
the regulations of the advisory board. The time for them is to be just before 
the closing hour in the afternoon, and to guard against any possible ground of 
complaint, it is provided in explicit terms, that, " In case the parent or guardian 
of any pupil notifies the teacher that he does not wish such pupil to attend such 
religious exercises, then such pupil shall be dismissed before such religious 
exercises take place." That the advisory board will act according to the 
provisions of the Act and see to it that any religious exercises prescribed are 
strictly non-sectarian, must be presumed. If it should, in this matter, fail in its 
duty, its transgression might be cause of complaint, but its acting directly

40 contrary to the plain provisions of the Act could never be used as an argument 
against the Act itself. Such non-sectarian religious exercises, or the total 
absence of all such exercises, can never make the schools denominational in their 
character.

In New Brunswick, at the time of Confederation, there was no system of 
separate schools established by law. But the Parish Schools Act then in force 
declared that the Board of Education should secure to all children whose parents
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ODj ect ( the reading of the Bible in the schools, and that when read by 
Eoman Catholic children, it should, if required by their parents, be in the Douay 
versi°n > without note or comment. By that enactment there was secured what 
many consider a great right and privilege, and Eoman Catholics had secured to 
them the right, if they required it, that when the Bible was read by their children 
^ should be in a particular version. The Common Schools Act, passed after Con- 
federation, had no provision on the subject. Then the Board of Education made a 
regulation, that, " It should be the privilege of every teacher to open and close 
the daily exercises of the school by reading a portion of Scripture (out of the 
common or Douay version as he may prefer) and by offering the Lord's prayer. 10 
Any other prayer may be used by permission of the board of trustees, but no 
teacher may compel any pupil to be present at those exercises against the wishes 
of his parents or guardian, expressed in writing to the board of trustees." This 
was a great change from the provision in the Parish Schools Act, for the right 
Eoman Catholics had under it, that a particular version of the Bible should be 
read by their children, if they so desired, was taken away, and the reading of 
that version or not, made optional with the teacher. It was urged in re Renaud, 
1 Pugs. N.B.E. 273, that on this as well as the other grounds, the Common 
School Act was ultra vires, but the court held it was not so. If it was a right or 
privilege that existed at the union, certainly the legislature had not protected it 20 
by any express enactment, but had it been taken away ? If it was a right or 
privilege, then it would be the duty of the Board of Education instead of making 
the regulation they had made, to make one securing just what had been provided 
for by the Parish Schools Act. The court held that, if this was a right or 
privilege in respect of denominational schools within the protection of sub­ 
section 1 of section 93 of the British North America Act, though not protected 
by the Common Schools Act, it was not taken away, so it could not be said that 
the right was prejudicially affected.

In this province, at the time of the union, Eoman Catholics had the right to 
establish and maintain denominational schools in which the distinctive doctrines 30 
and principles of the Eoman Catholic Church were taught. To these schools 
they had the right to send their children.

As incident to the existence of these denominational schools, they were in 
the matter of education separate from the rest of the community. They 
maintained these schools at their own expense. Parents who sent children to 
them paid fees. But no Eornan Catholic, as no other person in the province, 
could be compelled to contribute to the support of denominational schools.

Which of these possible rights or privileges has been interfered with or 
affected by the Public Schools Act ? It does not enact that there shall be no 
schools in the province, except those under the Act, nor does it provide that the 40 
distinctive doctrines and principles of the Eoman Catholic Church shall not be 
taught in any schools in this province. The Eoman Catholics may carry on 
schools since the passing of the Act, just as they did at the time of the union. 
The Act does not say that no school fees shall be paid or collected in schools, 
other than those under this Act. The Eoman Catholics can, just as they did at
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i» the
the union, collect fees from parents sending children to their schools, and BEOOBD. 
maintain their schools in any way they please. There is no provision in the 
Public Schools Act by which any man in the province, Eoman Catholic or 
Protestant, can be compelled to support denominational schools.

The only change in the situation is, that while at the union no one could be Judgment of 
compelled to contribute for the support of schools—not for the support of public 
non-sectarian schools, for there were none in existence, nor for the denomina­ 
tional which did exist, for there was no law requiring them to be supported— 
now, all the property owners in the province, Protestants and Roman Catholics 

10 alike, are compelled to contribute for the support of the public non-sectarian 
schools.

It is surely a matter of importance for every state that its citizens should 
be intelligent and educated. Is it not the duty of every state to see there is 
brought within the reach of all the children in it, the means of acquiring at 
least an elementary education, such an education as will fit them, when they 
grow up, to exercise intelligently the duties of citizenship ? If it is the duty of 
the state to do this, and I do not see how it can be doubted, then it is the duty 
of the state to provide the funds necessary for the purpose. Providing these 
funds must be a provincial purpose, for which it is, by sub-section 2 of 

20 section 92 of the British North America Act, in the power of a province to 
impose taxation within the province. That providing for the education of the 
people is a provincial duty is also plainly shown by the provision, both in the 
British North America Act and in the Manitoba Act, that it shall be exclusively 
within the jurisdiction of the province to make laws on the subject of education. 
The only limitation on their powers is, that existing rights or privileges by law 
or practice as to denominational schools shall not be prejudicially affected.

Speaking of the provisions of section 93 of the British North America Act, 
in his report on the New Brunswick Common Schools Act, dated 20th January, 
1872, Sir John A. Macdonald, then Minister of Justice, expressed it as his 

30 opinion, that they applied exclusively to the denominational, separate or 
dissentient schools, and did not in any way affect or lessen the powers of 
provincial legislatures to pass laws respecting the general educational system 
of the province. The 22nd section of the Manitoba Act must receive the same 
construction. The Public Schools Act, the validity of which is impeached, is 
an Act dealing with the general educational system of this province.

It does not deal with denominational, separate or dissentient schools. Its 
object is to provide for the general education of the people, to provide public, 
non-sectarian schools, open to all the people of the province who choose to take 
advantage of them for the education of their children. I cannot see that any 

40 rights or privileges that Eoman Catholics enjoyed at the time of the union as to 
denominational schools are dealt with or in any way prejudicially affected by 
the Act.

It must, in my opinion, be held that the appeal fails, and that it should be 
dismissed with costs.
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— This matter comes before the court by way of motion to reverse the order 

^upremeGourt or decision of my brother Killam, dismissing the summons taken out to quash 
of Canada, by-laws Nos. 480 and 483, of the city of Winnipeg.

These by-laws were passed by the City Council, to levy for municipal and 
school purposes, a rate of two cents on the dollar, on all rateable property in 
the said city, being 15f mills on the dollar for general municipal purposes, and 
4^ mills on the dollar for school purposes.

The applicant, John Kelly Barrett, asks in his summons to have the said 
by-laws quashed for illegality, upon the following among other grounds: 10 
'' Because by the said by-laws the amounts to be levied for school purposes for 
the Protestant and Catholic schools are united, and one rate levied upon 
Protestants and Eoman Catholics alike for the whole sum."

The by-laws in question were made in compliance with the provisions of 
the Act respecting public schools, passed at the last session of the Provincial 
Legislature, 53 Vie., c. 38, and under the provisions of the Municipal Act.

The said applicant states in his affidavit that the effect of the said by-laws 
is that one rate is levied upon all Protestant and Eoman Catholic ratepayers in 
order to raise the amount required for school, purposes, and the result to 
individual ratepayers is, that each Protestant will have to pay less than if he 20 
were assessed for Protestant schools alone, and each Eoman Catholic will have 
to pay more than if he were assessed for Eoman Catholic schools alone.

This involves the constitutional question, whether the said Act respecting 
public schools is, or is not, intra vires of the Provincial Legislature.

To determine that serious question, it is important to consider what schools 
were in existence in this country when this province was admitted into the 
Canadian confederation, and what provisions were made at the time of the 
union in regard to the matter. It may also be proper to give a brief outline of 
the laws which, under the provisions of the constitutional Acts, were enacted 
by the legislature, were put in operation, and were in force in this province 30 
until repealed and replaced by the statute respecting public schools of last 
session, and to examine the features of the said last mentioned statute.

As stated in the affidavit of His Grace the Archbishop of St. Boniface, filed 
on behalf of the applicant, and not denied by the other side, the following state 
of facts is shown: "2. Prior to the passage of the Act of the Dominion of 
Canada, passed in the 33rd year of the reign of Her Majesty Queen Victoria, 
c. 3, known as the Manitoba Act, and prior to the Order in Council issued in 
pursuance thereof, there existed in the territory now constituting the province 
of Manitoba, a number of effective schools for children. 3. These schools were 
denominational schools, some of them being regulated and controlled by the 40 
Eoman Catholic Church, and others by various Protestant denominations. 
4. The means necessary for the support of Eoman Catholic schools were 
supplied, to some extent, by school fees paid by some of the parents of the 
children who attended the schools, and the rest were paid out of the funds of
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the church, contributed by its members. 5. During the period referred to, 
Roman Catholics had no interest in, or control over, the schools of the Protes­ 
tant denominations, and the members of the Protestant denominations had no 
interest in, or control over, the schools of the Roman Catholics. There were 
no public schools in the sense of State schools. The members of the Roman 
Catholic Church supported the schools of their own church, for the benefit of 
the Roman Catholic children, and were not under obligation to, and did not 
contribute to the support of any other schools. In the matter of education, 
therefore, during the period referred to, Roman Catholics were, as a matter of 

10 custom and practice, separate from the rest of the community, and their schools 
were all conducted according to the distinctive views and beliefs of Roman 
Catholics as herein set forth."

In the following paragraph of his said affidavit, His Grace states that the 
church regards the schools provided for by the Public Schools Act, as unfit for 
the purpose of educating their children, and the children of Roman Catholic 
parents will not attend such schools ; that rather than countenance such schools, 
Roman Catholics will revert to the system in operation previous to the Manitoba 
Act, and will establish, support and maintain schools in accordance with their 
principles and faith; that Protestants are satisfied with the system of education 

20 provided for by the said the Public Schools Act, and are perfectly willing to send 
their children to the schools established and provided for by the said Act; such 
schools are, in fact, similar in all respects to the schools maintained by the 
Protestants under the legislation in force immediately prior to the passage of 
the said Act, &c., &c.

The affidavits filed in opposition to the motion state that schools which 
existed prior to the province of Manitoba entering Confederation, were purely 
private schools, and were not in any way subject to public control, nor did they 
in any way receive public support. No school taxes were collected by any 
authority, and there were no means by which any persons could be forced by 

30 law to support any of the said private schools.
As stated by my brother Killam, these affidavits are in no way contradictory 

to or inconsistent with the statements made by His Grace.
In his affidavit, also filed herein, Reverend Professor Bryce gives his views 

as to what were the opinions of the Presbyterians of this province in the years 
immediately succeeding the entrance of Manitoba into Confederation ; but as he 
only came into this country in 1871, one year after, he does not pretend to con­ 
tradict any of the statements made by the Archbishop of St. Boniface on what 
was the position of affairs in regard to the denominational schools, either Roman 
Catholic or Protestant, then existing.

40 So it remains established that the schools then in operation, although there 
was no law to give them legal sanction, were de facto, i.e., in practice, denomi­ 
national schools.

The provisions of law in regard to schools, made applicable to Manitoba at 
the union, were the 93rd section of the British North America Act, and the 
22nd section of the Manitoba Act.

BECOBD-
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Under the said provisions of our constitution, the Provincial Legislature, at 
its first session, in 1871, passed an "Act to establish a system of education in 
this province." By the said Act, the Lieutenant-Governor in Council was 
empowered to appoint not less than ten, nor more than fourteen persons, to be 
a Board of Education for the province, of whom one-half were to be Protestants, 
and the other half Catholics; also one Superintendent of Protestant schools 
and one Superintendent of Catholic schools, who were joint secretaries of the 
board.

The duties of the board were described as follows : " 1st. To make from 
time to time such regulations as they may think fit for the general organization 10 
of the common schools; 2nd. To select books, maps and globes to be used in 
the common schools, due regard being had in such selection to the choice of 
English books, maps and globes for the English schools, and French for the 
French schools, but the authority hereby given is not to extend to the selection of 
books having reference to religion or morals, the selection of such being regulated 
by a subsequent clause of this Act; 3rd. To alter and subdivide, with the sanction 
of the Lieutenant-Governor in Council, any school district established by this 
Act."

The general board was divided into two sections, and among the duties of 
each section we find the following : " Each section shall have under its control 20 
and management the discipline of the schools of the section; it shall make 
rules and regulations for the examination, grading and licensing of teachers, 
and for the withdrawal of licenses on sufficient cause ; it shall prescribe such of 
the books to be used in the schools of the section as have reference to religion 
or morals."

By section 13, the moneys appropriated to education by the legislature were 
to be divided equally, one moiety thereof to the support of Protestant schools, 
the other moiety to the support of Catholic schools.

The first board appointed by the Lieutenant-Governor in Council, was com­ 
posed of the Bishop of St. Boniface, the Bishop of Eupert's Land, several 30 
Catholic priests, several Protestant clergymen of various denominations, and a 
couple of laymen for each section.

The said statute was amended from time to time, as the country was 
becoming more settled, and new exigencies arose. But the same system pre­ 
vailed until the Act of last session ; the only substantial amendments were that, 
in 1875, the board was increased to twenty-one, twelve Protestants and nine 
Eoman Catholics, and the moneys voted by the legislature were to be divided 
between Protestants and Catholics in proportion to the number of children of 
school age in the respective Protestant and Catholic districts.

The more noticeable change in the system was that the denominational 40 
distinction between the Catholics and Protestants, and the independent working 
of the two sections, became more and more pronounced under the different 
statutes afterwards passed. Section 27 of the Act of 1875, c. 27, says, that the
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The same principle is carried out and somewhat extended by sections 39, "/ Canada. 

40, and 41 of the Act of 1876, c. 1. c~e.
In 1877, by c. 12, s. 10, it was enacted that in " no case a Protestant rate- 

payer shall be obliged to pay for a Catholic school, and a Catholic ratepayer for 
a Protestant school."

So it is manifest that, until the Act of last session, the school system 
created by the Provincial Legislature, under the provisions of the constitutional 

10 Act, was entirely based and carried on, on denomination principle, as divided 
between Protestant and Roman Catholic schools.

At the last session of the legislature, two Acts were passed in respect to 
education. The first one, c. 37, abolished the Board of Education heretofore 
existing, and the office of Superintendent of Education, and creates a Depart­ 
ment of Education which is to consist of the Executive Council or a committee 
thereof, appointed by the Lieutenant-Governor in Council, and also an advisory 
board composed of seven members, four of whom are to be appointed by the 
Department of Education, two by the teachers of the province, and one by the 
University Council. Among the duties of the advisory board is the power " To 

20 examine and authorize text books and books of reference for the use of the 
pupils and school libraries ; to determine the qualification of teachers and 
inspectors for high and public schools ; to appoint examiners for the purpose of 
preparing examination papers ; to prescribe the form of religious exercises to be 
used in schools."

The next Act is, the Public Schools Act, c. 38. It repeals all former 
statutes relating to education. It enacts, amongst other things, as follows : 
Section 3, "All Protestant and Catholic school districts, together with all elec­ 
tions and appointments to office, all agreements, contracts, assessments and rate 
bills heretofore duly made in relation to Protestant or Catholic schools, and

30 existing when this Act comes into force, shall be subject to the provisions of 
this Act." Section 4, " The term for which each school trustee holds office at 
the time this Act takes effect shall continue as if such term had been created by 
virtue of an election under this Act." Section 5, " All public schools shall be 
free schools, and every person in rural municipalities between the age of five 
and sixteen years, and in cities, towns and villages between the age of six and 
sixteen shall have the right to attend some school." Section 6, " Eeligious 
exercises in public schools shall be conducted according to the regulations of 
the advisory board. The time for such religious exercises shall be just before 
the closing hour in the afternoon. In case the parent or guardian of any pupil

40 notifies the teacher that he does not wish such pupil to attend such religious 
exercises, then such pupil shall be dismissed before such religious exercises take 
place." Section 7, " Religious exercises shall beheld in a public school entirely 
at the option of the school trustees for the district, and upon receiving written 
authority from the trustees, it shall be the duty of the teacher to hold such 
religious exercises." Section 8, "The public schools shall be entirely non-



78

BECQED.

In the
Supreme Court 

of Canada.

Case.
Judgment of 
Dubuc, J. 
—continued.

sectarian, and no religious exercises shall be allowed therein except as above 
provided."

It provides for the formation, alteration and union of school districts in 
rural municipalities and in cities, towns and villages, the election of school 
trustees and for levying a rate on the taxable property in each school district for 
school purposes.

Section 92 enacts that "the municipal council of every city, town and 
village shall levy and collect upon the taxable property within the municipality 
in the manner provided in this Act and in the Municipal and Assessment Acts, 
such sums as may be required by the public school trustees for school purposes." 10

Section 108, which provides for the legislative grant to schools, has the 
following sub-section : " (3) Any school not conducted according to all the 
provisions of this or any Act in force for the time being, or the regulations of the 
Department of Education, or the advisory board, shall not be deemed a public 
school within the meaning of the law, and shall not participate in the legislative 
grant." By section 143, " No teacher shall use or permit to be used as text 
books, any books in a model or public school, except such as are authorized by 
the advisory board, and no portion of the legislative grant shall be paid to any 
school in which unauthorized books are used." By section 179, " In cases 
where, before the coming into force of this Act, Catholic school districts have 20 
been established as in the next preceding section mentioned (that is, covering the 
same territory as any Protestant district), such Catholic school district shall, upon the 
coming into force of this Act, cease to exist, and all the assets of such Catholic 
school district shall belong to, and all the liabilities thereof be paid by the public 
school district."

I It is easy to see from the above that the new Act makes a complete change 
in the system. The denominational division of Catholics and Protestants is 
entirely done away with, and by section 179, where, as in this case, a Catholic 
school district is supposed to cover the same territory as any Protestant school 
district, the said Catholic school district is not only wiped out, but its property 39 
and assets are vested in, and belong to the other school district, which under 
the Act becomes the public school district.

Let us see now what are the provisions of the British North America Act 
and of the Manitoba Act applying to the case. Section 93 of the British North 
America Act enacts, that, " In and for each province the legislature may 
exclusively make laws in relation to education, subject and according to the 
following provisions : (1) Nothing in any such law shall prejudicially affect any 
right or privilege with respect to denominational schools which any class of 
persons have by law in the province at the union."

1 The first sub-section of section 22 of the Manitoba Act is substantially the 49 
same, the only difference being in the addition of the words, " or practice," which 
makes it read thus : (1) " Nothing in any such law shall prejudicially affect any 
right or privilege with respect to denominational schools which any class of 
persons have by law or practice in the province at the union."

The whole question to be determined in this case turns upon the construction 
of the words " or practice " added to the provisions of the Manitoba Act.
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The rules of construction of statutes as laid down by the authorities are RECORD. 
well known. Though all based on the strict principles of justice, they, in their in the 
application, offer some distinction and some apparent differences, in order to Sulr̂ r̂t 
meet the numerous exigencies of the various cases under consideration. One — 
rule, perfectly sound as applicable to a particular case, under a particular set of Case- 
circumstances, might be unjust and unfair if applied to another case with rJutraofj.' °£ 
different circumstances. Per Lord Blackburn in Edinburgh Street Tramways Co. —continued. 
v. Torbain, 3 App. Cases 68.

One of the first elementary rules is, that when the words of the statute admit 
10 of but one meaning, a court is not at liberty to speculate on the intention of the 

legislature so as to construe an Act according to its own notions of what ought 
to have been enacted. Maxwell on Statutes, 6; R. v. York and North Midland 
Eaihvay Co., 1 E. & B. 858.

When the language is precise and unambiguous, but at the same time 
incapable of reasonable meaning, and the Act is consequently inoperative, a court 
is not at liberty to give the words, on mere conjectural grounds, a meaning 
which does not belong to them. Maxivell on Statutes, 23.

But the above rule is confined to cases where the language is precise and 
capable of but one construction.

20 If the words " or practice " inserted in the Manitoba Act were as clear and 
unambiguous as to admit of but one construction, the above rule would have to 
be applied, and there would be no use for prosecuting the inquiry any further. 
But such is not the case. They are said to mean that the Boman Catholics, 
while compelled to contribute to the support of public schools, are, by said words, 
allowed to have and maintain their denominational schools as private schools; 
this is the narrower construction. They are also alleged to secure to Catholics 
the privilege of being exempted from compulsory attendance at the public schools ; 
another and more liberal construction is that the denominational schools, existing 
as a matter of fact at the time of the union, were given by these words, a legal

30 status, so that they could not afterwards be interfered with by the Provincial 
Legislature.

As seen by these different interpretations, the words " or practice" are 
susceptible of more than one construction; another rule then has to be applied.

An old rule of construction says that a thing which is within the letter of 
the statute is not within the statute, unless it be also within the meaning of the 
legislature. Maxwell, 24; Bacon's Abrid., Statute, (1), 5.

As stated by Maxwell at p. 27, "to arrive at the real meaning it is always 
necessary to take a broad general view of the Act, so as to get an exact conception 
of its aim, scope and object. It is necessary, according to Lord Coke, to consider : 

40 1. What was the law before the Act was passed; 2. What was the mischief 
or defect for which the law had not provided ; 3. What remedy Parliament has 
appointed; and 4. The reason of the remedy." That rule was laid down in 
Heydon's Case, 3 Kep. 7, decided as far back as during the reign of Elizabeth, 
and has been followed ever since.
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BECOBD. jjj or(jer to find out the exact and true meaning of certain words contained 
in the in a statute, it becomes sometimes important to go into the history of the matter 

an(^ examme the external circumstances which led to the enactment in question.

In River Wear Commissioners v. Adamson, 2 App. Gas. Lord Blackburn says 
a* P.' ^^ : " -^ sna^ state as precisely as I can what I understand from the 

ontinued, decided cases, to be the principles on which the courts of law act in construing 
instruments in writing, and a statute is an instrument in writing. In all cases 
the object is to see what is the intention expressed by the words used. But 
from the interpretation of language, it is impossible to know what that intention 
is without inquiring farther, and seeing what the circumstances were with 10 
reference to which the words were used, and what was the object appearing from 
the circumstances, which the person using them had in view, for the meaning 
of words varies according to the circumstances with respect to which they were 
used."

" In the interpretation of statutes," says Maxwell, at p. 30, citing Graham 
v. Bishop of Exeter, rep. by Moore, 462, " the interpreter, in order to under­ 
stand the subject-matter, and the scope and object of the enactment, must, in 
Coke's words, ascertain what was the mischief or defect for which the law had 
not provided, that is, he must call to his aid all those external or historical 
facts which are necessary for this purpose, and which led to the enactment, and 20 
for these he may consult contemporary or other authentic works and writings."

In Attorney-General v. Sillem, 2 H. & C., Lord Bramwell expressed the 
same view when he said at p. 529 : " It may be a legitimate mode of deter­ 
mining the meaning of a doubtful document to place those who have to 
expound it in the situation of those who made it, and so, perhaps, history may . 
be referred to to show what facts existed bringing about a statute, and what 
matters influenced men's minds when it was made."

Similar language was used by L. J. Turner in Hawkins v. Gathercole, 
6 De Gr., M. & Gr. 1. He says at pp. 20 and 21: "In construing Acts of 
Parliament, the words which are used are not alone to be regarded. Regard 30 
must also be had to the intent and meaning of the legislature. The rule upon 
the subject is well expressed in the case of Stradling v. Morgan, Plowd. 204; 
and also in Eyston v. Studd, Plowd. 467 : In determining the question before 
us, we have, therefore, to consider not merely the words of the Act of 
Parliament, but the intent of the legislature to be collected from the cause and 
necessity of the Act being made from a comparison of its several parts, and 
from foreign (meaning extraneous) circumstances, so far as they can justly be 
considered to throw light upon the subject."

In Holme v. Guy, 5 Ch. D. 905, Jessel, M.E., said: "The court is not 
oblivious of the history of law and legislation. Although the court is not at 40 
liberty to construe an Act of Parliament by the motives which influenced the 
legislature, yet, when the history of law and legislation tells the court what the 
object of the legislature was, the court is to see whether the terms of the section 
are such as fairly to carry out that object and no other, and to read the section
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mine the true meaning of the words, " or practice," in the Manitoba Act, to case. 
examine under what circumstances these words were introduced into the statute, judgment of 
and the grounds, if they can be ascertained, on which they were inserted.

The 93rd section of the British North America Act gives to the legislature 
of each province the exclusive power to make laws in relation to education, 
subject, however, to certain restrictions, the first of which says that nothing in 

10 any such law shall prejudicially affect any right or privilege which any class of 
persons have by law, &c. The first sub-section of the 22nd section of the 
Manitoba Act says: "............which any class of persons have by law or
practice," &c.

Why were these words "or practice" introduced? What was intended 
by said words ? The true meaning intended by the legislature can only be 
ascertained by examining the historical facts and circumstances connected with 
the school question, which led to the provisions of the 93rd section of the 
British North America Act and the 22nd section of the Manitoba Act being 
enacted.

20 When the four provinces of Ontario, Quebec, Nova Scotia and New Bruns­ 
wick joined in the Confederation scheme, each of these provinces was already 
fully organized and had a system of public schools, established by law. In 
Ontario and Quebec, the law authorized dissentient or separate schools of a 
denominational character, in localities where the minority had a religious belief 
different from the creed of the majority. The minorities, in establishing sepa­ 
rate or dissentient schools, were exempt from taxation for the support of public 
schools, and were allowed a proportionate share of the legislative grant. The 
systems in Ontario and in Quebec were not exactly the same, but they had some 
common features embodying the principle of denominational schools.

30 In Upper Canada the question of separate schools had been the subject of 
a long and bitter struggle between Protestants and Catholics, but the matter had 
been finally settled by the School Act of 1863.

In Nova Scotia and New Brunswick, it appears that the Roman Catholic 
minorities had in practice their own schools under the common or parish school 
laws ; but the said schools were not recognized by law as such denominational 
schools, and the Catholics had no right or privilege by law in respect of denomi­ 
national schools.

m

In framing the British North America Act, the fathers of Confederation, in 
order to guard the populations of the different provinces againt the agitation 

40 and turmoil which had been raised on that question between Catholics and 
Protestants in the old Province of Canada, while conceding and asserting the 
principle that each of the provinces might exclusively make laws in relation to 
education, thought proper to protect the religious feelings, and secure the right
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an(j privilege of the minorities on that subject, by enacting the limitations 
found in the sub-sections of the 93rd section. These limitations were to apply 
*° new provinces entering Confederation as well as to the four original 
provinces.

The extent of the limitations imposed on provincial legislatures by the said 
Provisi°ns > w^s first raised and questioned in New Brunswick. The law relating 
to the subject, at the time of the union, was the Parish Schools Act of 1858. 
In 1871, the legislature of New Brunswick passed an Act relating to common 
schools, to which the Roman Catholics of the province had very strong objec­ 
tions. Petitions were sent to the Provincial Legislature, and afterwards to the 10 
Dominion authorities, against the coming into effect of the Act. The matter 
was taken before the Supreme Court of New Brunswick in Ex part? Eenaud, 
reported in 2 Cartwr. Cas. 465, and an elaborate judgment was pronounced in 
the case by the court. The court decided in effect, that the Catholics of New 
Brunswick had not by law at the union, any right or privilege in respect to 
denominational or separate schools. In dealing with the question, the court 
insists on the fact that the Catholics had no rights or privileges by law, which 
were the only rights or privileges contemplated and secured by the first sub­ 
section of the 93rd section of the Act. The expression "legal right or 
privilege " is almost constantly used. In the course of the judgment, Chief 20 
Justice Eitchie, now Chief Justice of the Supreme Court of Canada, speaking 
for the majority of the court said : " Where is there anything that can, -with 
propriety, be termed a legal right ? Surely the legislature must have intended 
to deal with legal rights and privileges. How is it to be defined ? How 
enforced ? " And elsewhere : "If the Roman Catholics had no legal rights, as 
a class, to claim any control over, or to insist that the doctrines of their church 
should be taught in all or any schools under the Parish Schools Act, how can it 
be said (though as a matter of fact such doctrines may have been taught in 
numbers of such schools) that, as a class of persons they have been prejudicially 
affected in any legal right or privilege with respect to ' denominational schools ' 30 
construing those words in their ordinary meaning, because under the Common 
Schools Act, 1871, it is provided that the schools shall be non-sectarian ? "

From the above quotations, where legal rights only are considered and dealt 
with, and from the other arguments advanced and expressions used, it may 
fairly be inferred that, if the Roman Catholics of New Brunswick, instead of 
having only their right and privilege by law secured by the statute, they had had 
their right and privilege by practice equally secured, the judgment of the court 
might have been different.

As to the point raised on the argument by Mr. Ewart, of counsel for the 
applicant, that the words " or practice " were likely inserted in the Manitoba 
Act to remedy the defect which caused the difficulties in New Brunswick, which 
point was answered by the Attorney-General, that such could not be the case, 
because the New Brunswick Common Schools Act was passed only in 1871, one 
year after the Manitoba Act, this, at least, may be said : It appears from the 
journals of the Legislative Assembly of New Brunswick that the bill relating to

40
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common schools was introduced and put through the House of Assembly by the 
Hon. Geo. A. King, Attorney-General of the province, in 1871 ; that the same 
Hon. Geo. A. King had, in 1869, introduced in the Legislative Assembly a 
similar bill, which had been read a first time ; that the same Hon. Geo. A. King 
did, on the 24th of February, 1870, introduce a similar bill which was read a 
first and second time, referred to the Committee of the Whole, and considered 
and discussed in four distinct sittings of the said Committee of the Whole, on 
the 17th March, 22nd March, 31st March, and 1st April. That bill provided 
that it was not to come into operation for one year after the passage thereof.

The Manitoba Act passed by the Dominion Parliament did not become law 
until the 12th of May of the same year. It was not introduced into the House 
until the second day of May more than a month after the discussion in the 
Legislature of New Brunswick of the Common Schools Bill in question. Is it 
not therefore reasonable to infer and presume that the discussion which took 
place in the Legislative Assembly of New Brunswick at the different sittings 
held on said School Bill in question were, as usual, reported and criticised in 
the public press, and that such reports and criticisms came to the knowledge of 
members of the Dominion Government and other persons who had something 
to do with the framing of the Manitoba Act ? This most natural inference 

2Q becomes, under the circumstances, such a presumption as not to be neglected 
in the construction of the words in question. Presumptions are constantly used 
in determining the real intent and meaning of statutes.

We have the fact that, when the Manitoba Act was passed, there were 
denominational schools in this country, and the further fact that there 
was no law to protect in their privilege the minorities of the future, either 
Catholic or Protestant, who might wish the continuance of said denominational 
schools. These facts, we must assume were well known to the legislators. If 
the province had entered Confederation with no other protection to minorities, 
with respect to denominational schools, than the first sub-section of the 93rd 
section of the British North America Act, as there was no law in the country

30 with respect to denominational schools, or even to any kind of schools, the first 
sub-section of the 93rd section, or its re-enactment without modification in the 
Manitoba Act, would have remained a dead letter. As there was no law, there 
was no right or privilege by law to be protected. The Eoman Catholics of this 
province were even in a worse position than those of New Brunswick, because 
there, as seen by the judgment of the Supreme Court of that province already 
referred to, the Catholics had, under the Parish Schools Act of 1858, numbers 
of schools in which, as a matter of fact, the doctrines of their church were taught, 
though the Parish Schools Act did not confer on them, as a class, any 
right or privilege with respect to denominational schools. This position of

40 affairs must have impressed the men who framed the Manitoba Act, and shows 
conclusively to my mind that the words " or practice " were inserted in the 
Manitoba Act for only one and very manifest purpose, that is, to protect in their 
right and privilege, as to denominational schools, the Catholics or Protestants 
who might in the future find themselves in the minority in this province.

We must not overlook the fact that it was considered, and well known at
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BECOBD. the time, that the Protestants and Catholics were in about equal numbers in the 
in the province. That proposition is sufficiently established by the fact that the first 

?o/rctenSr' school Act passed by the Manitoba Legislature in 1871 provided that an equal 
— ' number of Protestants and Catholics were to be appointed as members of the 

Ga.se. Board of Education, and that the moneys voted by the legislature should be 
~ iof equally divided, one-half to be appropriated for the support of Protestant schools, 

and the other half for the support of Catholic schools.
Another fact not to be left unnoticed is that Manitoba was the only province 

entering Confederation after the original union for which the provisions of the 
93rd section of the British North America Act were departed from and modified. 10 
Nothing of the kind is found in the terms made with British Columbia and 
Prince Edward Island when they entered Confederation in 1871 and 1873. Why 
was that departure from the provisions of the British North America Act made 
in regard to denominational schools for Manitoba only ? Undoubtedly because 
it was well known that the population of this province was equally divided 
between the Protestants and Boman Catholics, and that there were already by 
practice, in the country, denominational schools, which the legislature intended 
to protect and ensure permanently to any class of persons, either Protestants or 
Catholics, who might desire to continue in the enjoyment of that privilege. 
That accounts for the insertion of the two words " or practice " in the Manitoba 20 
Act.

Before examining more fully what is the true and real purport of the words 
" or practice," as applying to the right and privilege in question, it may be 
convenient to consider what is a right and what is a privilege. A right is a just 
claim; a legal title; something positive which can be enforced by law. A 
privilege is sometimes also a direct advantage or benefit; but it is often considered 
more as of a negative character, such as an immunity, an exemption from some 
burden, beyond the common advantage of other individuals. So, the words 
" right" and " privilege" are technical words, having by themselves well 
defined legal meanings. 30

The same cannot be said of the word " practice " in the sense in which it 
is used in this sub-section. It is not a technical legal word, and it has no 
particular legal meaning. It is not found in any such sense in law dictionaries. 
It is only an ordinary popular word to be construed in its ordinary popular sense. 
It means custom or habit, use or usage. In the sub-section in question, it 
qualifies the words "right" and "privilege." "Privilege by law" may be 
considered a technical expression, to be construed according to its technical 
meaning. But " privilege by practice " becomes an ordinary popular expression 
to be interpreted in its popular sense.

" The words of a statute," says Maxwell at p. 67, " are to be understood 40 
in the sense in which they best harmonize with the subject of the enactment 
and the object in view."

In Jessen v. Wright, 2 Bligh, Lord Bedesdale says at p. 56, "That the general 
intent shall overrule the particular is not the most accurate expression of the
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principle of decisions. The rule is that technical words shall have their legal RECORD.
effect, unless from other words it is very clear that the testator meant otherwise." in the
The above was quoted approvingly by Lord Wensleydale in Roddy v. Fitzgerald, s^r̂ ^rt
8 H. L. 877. ' —

Case.
In The Fusilier, 34 L. J., P.M. & A., 27, the words "persons belonging to judgment of 

the ship," in the Merchant Shipping Act, 1854, were, in matter of reward for Dubuc, j. 
salvage, construed to apply to passengers as well as to the crew. "As to the contmie • 
words 'belonging to such ship,'" says Dr. Lushington, "'belonging' is 

- certainly a word ancipitis usus with reference to the subject matter; but one of 
10 the rules of construing statutes, and a wise rule too, is that they shall be 

construed uti loquitur vulgus, that is according to the common understanding 
and acceptation of the terms, and I think that nothing is more common than to 
say of passengers by a ship that they are persons belonging to the ship, and 
would be included under the expression ' persons.' "

In this case the expression "privilege by practice " must be construed in 
its popular sense, having always in sight the object which the legislature had in 
view when they were dealing with limitations to the power of the Provincial 
Legislature, in regard to schools, and when they knew that certain classes of 
persons had by practice, i.e., by custom and usage, denominational schools 

2o which were sought to be protected. That construction " harmonizes best with 
the object which the legislature had in view."

The mere change of a word in a similar statute for another word of the same 
purport, or the addition of one or more words of the same purport, as the word 
already used, does not always show an intention of the legislature to have it 
operate as a change or alteration of the meaning. But it is not so here. The 
words "by law," and "by practice," cannot be considered as of the same 
purport. The addition of the words " or practice," shows clearly an intention of 
the legislature to give an entirely new meaning to the provision, and to add some­ 
thing to the limitation already imposed on the Provincial Legislature, in order 

30 to make it apply to, and provide for, the case under consideration. What is then 
the true meaning intended by the legislature in inserting those words ?

It is contended that very little importance should be attached to the words. 
It cannot, however, be supposed that they were placed there fortuitously, 
unmeaningly, on the speculative chance that they might fit some hypothetical 
unknown state of things. The position of denominational schools then existing 
by practice, was known by the framers of the Act through the delegates sent 
from this country to negotiate and arrange with the Dominion authorities the 
terms on which the new province would enter Confederation. In the course of 
those negotiations, the provisions respecting schools, to be inserted in the Act, 

40 must have been fully discussed. Those words were, therefore, inserted advisedly 
to secure to those interested the permanency of denominational schools enjoyed 
at the time by practice, but not recognized by law. This must have been the 
privilege by practice meant by the provision.

The adverse contention is, that the only privilege enjoyed by Koman
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Catholics before the union, and secured by the words "by practice," was the 
privilege of having denominational schools sustained by themselves as private 
scno°ls > an'd that, under the new school law, they may have the same privilege 
still. The privilege of being taxed for the support of schools from which, 
according to their conscience and to the principles of their faith, they could 
derive no benefit, and of taxing themselves besides for the only schools to which 
^ey could conscientiously send their children, would be a very strange privilege 
indeed. Let us see whether such could have been the intention of the legislature 
in adding the words " or practice " in the Manitoba Act.

Strictly speaking, the legislature has, within the scope of its jurisdiction, 10 
the unlimited power to make any, even unjust or absurd, enactments. But, at 
the same time, it is never contemplated that in civilized modern countries a 
legislature would disregard and set at naught the well known principles of natural 
justice and equity. The right of any persons or class of persons to have and 
support private schools is a primordial right, as the right to breathe air or eat 
bread. Supposing the legislature of a province, having full power to do so, 
would pass a Public School Act with compulsory attendance, which all ratepayers 
would be bound to support, that would not affect the natural right of a citizen to 
teach his own children in his own house, before school time in the morning, 
between school hours in the middle of the day, or after the closing of the public 20 
school in the afternoon, and so to have and conduct a private school in his own 
premises. Nothing even would prevent him from having his neighbour's 
children attending such teaching, or having such teaching done by his daughter, 
or any other person. This would be a private school which no one would by 
law be bound to support, a school of the same nature as those stated to exist 
before the union. Such a natural right does not want any legislation to protect 
it. Can we, therefore, suppose that the only thing which was aimed at and 
intended by the Dominion Parliament in adding the words " by practice " was to 
protect and ensure to the minority of the future the natural right to have such 
schools ? Can we, reasonably, assume that the Federal Parliament, anticipating 30 
and fearing that the Manitoba Legislature might, against all natural justice and fair­ 
ness, deprive a whole class of persons of such primordial right, inserted the words 
" or practice," for the only purpose of guarding and protecting the minority that 
might be, against such unjust and oppressive legislation ? That surely could 
not have been anticipated, and the enactment could not have been intended to 
prevent such imaginary mischief.

In B. v. Sheen case, Bell 115, Lord Campbell said, "When by the use of 
clear and unequivocal language, capable only of one construction, anything is 
enacted by the legislature, we must enforce it, although in our opinion it may 
be absurd or mischievous. But if the language employed admits of two con- 40' 
structions, and according to one of them the enactment would be absurd or 
mischievous, and according to the other it would be reasonable and wholesome, 
we surely ought to put the latter construction upon it as that which the legisla­ 
ture intended." A similar view was expressed by Parke, B., in Beck v. Smith, 
1 M. & W. 195, where he held that, when the grammatical construetion of the
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words used would lead to any manifest absurdity or inconvenience, the language RECOUP. 
may be varied or modified so as to avoid such inconvenience. in ttie

Supreme Court
But as it may be further objected on this point, as the legislature has the °f Canada. 

power to pass statutes to establish a State church, to prescribe an oath of case, 
supremacy objectionable to Kornan Catholics, to disfranchise or create other judgment of 
disabilities affecting them, why was there no provision made to protect them 
against such contingencies ? The reason is obvious : because it was confidently 
and rightly understood and taken for granted that the people on whom a consti­ 
tution, based on the representative system, was being conferred, were civilized

10 and reasonable enough not to wantonly depart, on these questions, from the 
broad and equitable principles prevailing in modern British and other civilized 
constitutional institutions. A constitution assumes a certain number of general 
principles, and is not supposed to provide for every minor detail of having its 
provisions carried out. As to schools, however, the question had very properly 
to be looked upon in a different light. The experience of the past had taught 
a profitable lesson; the difficulties and controversies which had arisen before on 
that question in Ontario, Quebec, and other centres of mixed population, the 
strong prejudices by which certain persons and certain classes were liable to be 
carried on that point, engendering the most bitter feelings in communities

20 otherwise living harmoniously together, must have shown to the legislators that 
this was a live and burning question to be settled and provided for, and influ­ 
enced them to protect the new province against the trouble and agitation 
experienced over it elsewhere.

If, as I have stated, by being narrowly construed to protect only private 
schools which need no protection, the words " or practice " would be a super­ 
fluous and meaningless enactment, they must have some other meaning. By 
carefully considering all the circumstances which led to their being inserted in 
the Manitoba Act, it appears to me most evident that the Dominion Legislature, 
knowing that there were effective denominational schools in the country, know- 

30 ing also that there being no law to authorize them, the right or privilege to 
have them maintained, would not be secured after the union by the provisions 
of the British North America Act, clearly intended to give legal sanction to the 
privilege enjoyed by practice.

To the contention that the new school law does not interfere with the 
privilege of any class of persons to have still denominational schools, as private 
schools, the Koman Catholics can justly say: If the new act does not take from 
us the right of having our schools, it deprives us of the privilege of sub­ 
scribing exclusively for our own schools. Prior to the union, the Eoman 
Catholics had the positive right of having their own denominational schools; 

40 they had, besides, the negative right, that is, the privilege of not being compelled 
to support other schools. They had that right and privilege as a matter of fact, 
and the words "or practice" were inserted to prevent their being interfered with 
under the new constitution.

Besides considering the historical facts and circumstances bearing upon a 
statute to ascertain its real sense, another mode of determining its true meaning
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is to examine its different parts, and even parts of other Acts on the same subject. 
As stated by Lord Mansfield, in R. v. Loxdale, 1 Burr., p. 447, "when there are 
different statutes in pari materid, though made at different times, or even expired, 
^^ ^^ referring to each other, they shall be taken and construed together as 
one system, and as explanatory of each other."

According to L. J. Turner, in Haivkins v. Gathercole, already cited, the court 
consider not only the words of the Act of Parliament, but the intent of 

the legislature, to be collected from the cause and necessity of the Act being 
made, from a comparison of its several parts, and from foreign circumstances, 
so far as they can justly be considered to throw light upon the subject. 10

So far, I have dealt only with the first sub-section of the 93rd section of 
the British North America Act, and the corresponding sub-section in the 
Manitoba Act.

The 2nd sub-section of the said 93rd section of the British North America 
Act extends to the dissentient schools of the Protestants and Roman Catholics 
of Quebec, the powers, privileges and duties conferred and imposed by law at 
the union on the separate schools and school trustees of the Roman Catholics in 
Uppet Canada.

By the 3rd sub-section it is enacted that: "Where in any province a system 
of separate or dissentient schools exists by law at the union, or is thereafter 20 
established by the legislature of the province, an appeal shall lie to the Governor- 
General in Council from any act or decision of any provincial authority affecting 
any right or privilege of the Protestant or Catholic minority of the Queen's 
subjects in relation to education."

The 4th sub-section provides for remedial laws to be made by the Parliament 
of Canada for the due execution of the provision of that section and of any 
decision of the Governor-General in Council, as the circumstances of each case 
may require, on an appeal being made for that purpose. Of these provisions the 
first sub-section is reproduced in the Manitoba Act with the addition of the 
words "or practice." Sub-section 2 is omitted. Sub-section 3 is re-enacted in 30 
an altered form ; the first three lines are omitted, and the appeal is allowed, not 
only from any act or decision of any provincial authority, but also from any act 
or decision of the Legislature of the province. Sub-section 4 is inserted verbatim. 
Sub-sections 2 and 3 of section 22 of the Manitoba act correspond to sub­ 
sections 3 and 4 of section 93 of the British North America Act.

In this case, we have nothing to do with the appeal provided for by the two 
last mentioned sub-sections. But we are entitled to consider them if they can 
throw any light on the meaning of the first sub-section.

The first sub-section speaks of any right or privilege with respect to denomin­ 
ational schools ; the second sub-section gives an appeal from any Act or decision 40 
of the legislature, or of any provincial authority, affecting any right or privilege 
of the Protestant or Roman Catholic minority in relation to education. If the 
minority, either Protestant or Catholic, had any right or privilege in relation to
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education, it must be a right or privilege in regard to their own respective RECORD. 
schools, that is, their own denominational schools. Why should there be an in the 
appeal to protect their right or privilege, if they had none ? The appeal must 8ljr̂ r̂ 
have been provided because the Dominion Legislature meant and intended that — 
the denominational schools which Protestants as a class, and Eoman Catholics Case- 
as a class, had by practice at the union, were to have a legal recognition under Dubuofj* °f 
the Manitoba Act, and as such were to be protected against Act of the Provincial —continued. 
Legislature as well as against any Act or decision of any provincial authority. 
The meaning which I have held should be given to the words " or practice," is 

10 thus explained and confirmed by reference to the other provisions of section 22 
of the Manitoba Act, and the corresponding provisions of the 93rd section of the 
British North America Act. As already mentioned, there was no reason to 
re-enact, in the Manitoba Act, any of the provisions of the 98 section in relation 
to denominational schools, and in relation to appeals by minorities, if there was 
no such privilege already existing by practice which was intended to be recognised 
by law under the new constitution.

An objection made against the claim of the applicant is, that if the Eoman 
Catholics are entitled to be secured in the continuance of the denominational 
schools, the other various denominations of Protestants would have the same

20 privilege. I do not see that this is an objection at all. The provision speaks of 
any class of persons having by law or practice any right or privilege with respect 
to denominational schools. As it is established that the schools existing at the 
union were denominational schools, respectively controlled by the Eoman 
Catholics and by the various Protestant denominations, I see no reason to doubt 
that, if the first sub-section of the 22nd section of the Manitoba Act is to be 
taken alone and independently of the other sub-sections the adherents of the 
English Church, the Presbyterians, the Episcopalians, and any other denomin­ 
ations of Protestants who had by practice denominational schools at the time, 
would be entitled, under this provision, to keep and maintain them as such.

30 That is one aspect of the question.

The other aspect appears when we look at the other sub-sections in the 
British North America Act, and in the Manitoba Act. Christians who, for 
centuries have been in all Christendom divided into two great classes, Eoman 
Catholics and Protestants, and designated as such, are also in the above- 
mentioned sub-section, for the purpose of denominational schools, divided and 
designated as Eoman Catholics and Protestants. It being an elementary rule 
that construction of a statute is to be made of all its parts together, and not of one 
part only, we must look to these different provisions applying to the subject- 
matter, and, in doing so, we are led to the conclusion that the legislature, in 

40 speaking of any class of persons in respect to denominational schools, intended 
to refer to the Eoman Catholics as a body, and to Protestants as a body, and to 
apply the protection to either one or the other who might happen to be in the 
minority.

It is also said that the only privilege secured to the Eoman Catholics, by the 
words "or practice," is the right to exempt from the compulsory attendance at
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tne public schools which might be established. But there was no such thing 
here at the time as public schools, in the sense of state schools, and no such 
thing as compulsory attendance. That question of compulsory attendance was 
not in issue between Protestants and Catholics, or between particular denomin- 
ations of Protestants. That question could not have been contemplated in the 
limitation clause of the Manitoba Act, as securing the right or privilege of any 
class or body of Christians against the probable tendencies of any other Christian 
body who might thereafter find themselves in the majority. The words, there­ 
fore, were not inserted to prevent a wrong, or remedy an evil which did not exist, 
was not foreseen, and was not apprehended, because it was not in issue. 10

On the argument, it was contended by the Attorney-General that, if the 
Catholics have by the first sub-section in the Manitoba Act, the privilege of 
being exempt from contributing to the support of any other but their own 
denominational schools, the Provincial Legislature would be deprived of the 
power to pass any effective school law, because the persons who had no children 
and had not to pay for any schools before the union, would claim that the 
privilege heretofore enjoyed by them from being taxed to support any schools, 
would be prejudicially affected. The objection is not a serious one. The law 
deals with classes, not individuals. The provision was made to protect the 
rights and privilege which any class of persons had with respect to denomin- 20 
ational schools, not the claim or privilege of individuals who happened not to 
support any school.

It was also urged by the Attorney-General that, if the Dominion Parliament 
had intended to secure to the Catholics of the province the right to have their 
own denominational schools as in Ontario and Quebec, why was not a special 
provision in regard to it put in the Manitoba Act, similar to the 2nd sub-section 
of the 93rd section of the British North America Act ? And he argues that the 
omission shows that there was no such intention. In the first place, that sub­ 
section is a positive provision extending to the dissentient schools in Quebec the 
powers, privileges and duties which the Catholics of Ontario had by law before 30 
the union in regard to separate schools. There were no such schools existing by 
law in this country at the time. In the second place, the question may be 
satisfactorily answered by its being thus retorted : If the Dominion Parliament 
did not intend to secure to the Roman Catholics the right and privilege enjoyed 
by them at the union with regard to denominational schools, why were the 
principal provisions of the 93rd section of the British North America Act 
re-enacted in the Manitoba Act, and why were such provisions amended by 
extending further and increasing the limitations already imposed on Provincial 
Legislatures ? If Parliament had no such intention, the British North America 
Act was quite sufficient. There was no necessity and no use for re-enacting its 40 
provisions and extending the limitation clause already existing.

Eeverting to the interpretation of statutes susceptible of more than one 
construction, it is an elementary rule that the construction which appears more 
just and more reasonable will be adopted.

In Regina v. Monk, 2 Q. B. D. 555, Brett, L. J., said that " when a statute
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is capable of two constructions, one of which will work a manifest injustice, 
and the other will work no injustice, you are to assume that the legislature in the 
intended that which would work no injustice." Lord Blackburn expressed the s™?r™^"r 
same view in Rothes v. Kirkcaldy Waterworks Commissioners, 7 App. Gas. 702, when — 
he said, " I quite agree that no court is entitled to depart from the intention of Case- 
the legislature as appearing from the words of the Act, because it is thought Dulmo,6?! °f 
unreasonable, but when two constructions are open, the court may adopt the -continued. 
more reasonable of the two."

In some cases, when the occasion justifies it, the court goes so far as to 
10 modify the language of the enactment, or add to it, in order to give it a reason­ 

able construction.
In Hollingworth v. Palmer, 4 Ex. 267, Parke, B., after reading section 16 of 

7 & 8 Vie., c. 112, which was to be construed, said at p. 281: " This section is 
certainly most incorrectly worded, and it is, therefore, necessary to modify its 
language in order to give it a reasonable construction. The rule we have always 
followed of late years is to construe statutes, like all other written instruments, 
according to the ordinary grammatical sense of the words used, and if they 
appear contrary to, or irreconcilable with, the expressed intention of the legis­ 
lature, or involve any absurdity or any inconsistency in their provisions, they 

20 must be modified so as to obviate that inconvenience, and no further."
In Tennant v. Howatson, 13 App. Gas. 489, the words, " Nothing contained 

in this ordinance," were held to mean " Nothing contained in the two preceding- 
sections of this ordinance."

In this case, however, we have not to resort to any such modification of 
the language of the enactment, nor to any addition thereto. In construing the 
provision questioned, which provision is clearly susceptible of more than one 
construction, it is not difficult to see which construction is more reasonable and 
more conducive to justice. The Eoman Catholics had by practice denomina­ 
tional schools before the union ; during nineteen years since the union, and 

30 until the new School Act was passed, they had said denominational schools 
recognized and authorized by law. They declare, under the oath of the Arch­ 
bishop of St. Boniface, the head of their church in this province, that, on the 
principle of their religious belief, and on the ground of conscience, they con­ 
sider the schools provided for by the new Schools Act, not fit for the purpose of 
educating their children, and that their said children will not attend said 
schools, that rather than countenance such schools, they will have to establish, 
support and maintain schools in accordance with their principles and faith.

If the narrower construction of the provision in question is adopted, they 
will have to tax themselves to support their own schools, the only schools which 

40 in conscience they can send then- children to, and they will have, besides, to be 
taxed and to pay for the support of the other schools, schools from which the 
non-Catholics will derive all benefit, and the Catholics themselves no benefit 
whatever. Moreover, the legislative grant, which is the people's money, con­ 
tributed by Catholic as well as by other citizens, will be exclusively devoted to
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BECOBD. ag Sist the other schools, while the Catholics will not get their proportionate 
in the share to maintain their own schools. Would not that be most unreasonable 

f rcanadaTt an(^ a great injustice to the Eoman Catholics, while the other portion of the 
— community would get more than naturally they would be reasonably and justly 

Case ' entitled to ? Now, if the broader and more equitable construction prevail, the 
* °f Roman Catholics, in being allowed to have their schools maintained and recog- 

ontinued, nized by law, would get nothing more than strict and fair justice, and the non- 
	Catholics would suffer no injustice.

Protestants and Catholics have different views and different principles as to 
the education which children should receive in elementary schools. Some Pro- 10 
testants are adverse to any religious teaching in public schools, and hold that 
such teaching should be purely secular ; others, and, I think, a larger proportion 
of them, are desirous that the general principles of Christianity be taught, and 
that there should be some scriptural reading, and other exercises of a religious 
character. As to Eoman Catholics, they go farther. While believing that the 
teaching of secular subjects required by the State should be given due consider­ 
ation, and full effect, they hold, as a matter of conscience, based on the 
principles of their faith, that their children should also be taught in the 
doctrines and tenets of their church, and that the religious exercises should be 
those of the Eoman Catholic Church, and no other. 20

As stated by the Archbishop of St. Boniface in his affidavit filed, " Pro­ 
testants are satisfied with the system of education provided for by the Public 
Schools Act, and are perfectly willing to send their children to the schools 
established and provided for by the said Act. Such schools are, in fact, similar 
to the schools maintained by the Protestants under the legislation in force 
immediately prior to the passage of the said Act." The Archbishop, is, in that, 
substantially corroborated by the Eeverend Professor Bryce who says, in his 
affidavit filed, that the Presbyterians are able to unite with their fellow-Christians 
of other churches in having taught in the public schools (which they desire to 
be taught by Christian teachers) the subjects of secular education. It is easy 30 
to understand why the various denominations of Protestants can unite in a 
common system of public schools, and why Eoman Catholics cannot similarly 
join their Protestant fellow-citizens. Protestants are more or less divided 
between themselves on certain matters of doctrine, and on some formal precepts 
of a dogmatic character; but a very large number of general principles and a 
considerable amount of doctrinal tenets of Christianity are held in common by 
all of them. If they differ on certain particular points, they agree on a great 
many things. In school matters they practically entertain the same views and 
find no difficulty in uniting together. But the differences between the 
Eoman Cotholics and the various denominations of Protestants are wide 40 
and substantial, and include most essential points of dogma and discipline. 
It is not an uncommon thing, in this country at least, to see Protestant 
ministers of different denominations exchange pulpits on certain occasions. 
No one would even think of seeing the same thing done between a Protestant 
minister and a Eoman Catholic priest. The same characteristic differences are 
held by Catholics to exist on the school question. While some Protestants may
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not be able to see why Catholics should have conscientious objections to send BECORD-
their children to public schools taught by Protestant teachers, Catholics have in
actually such conscientious objections, and hold that they are insuperable.
A man's conscience is a thing of such a personal and idiosyncratic character
that it cannot be measured by the particular feelings and dictations of any other Case -
man's conscience. Dub^j.* "*

The State may hold that ignorance is an evil to be remedied by public 
instruction and may see that certain secular subjects, which are known to form 
the basis of a proper education, be taught in schools, assisted by public money.

10 But in a community composed of different elements, the State should not ignore 
the particular condition, wants and just claims of an important class of citizens, 
especially when such important class are in every respect loyal and law-abiding 
subjects, and there is nothing in their wants and claims clashing with the rights 
of other classes, or contrary to, or conflicting with, the letter, the spirit or the 
true principles of the constitution. The liberty of conscience is one of the 
fundamental principles of our constitution. What the Koman Catholics ask in 
claiming the right to maintain their denominational schools is only the carrying 
out, to the full extent, of that fundamental principle. The desirability of having 
religious instruction combined with secular teaching in schools is, as stated by

20 my brother Killam, considered as of the utmost importance by very many 
Protestants as well as by Roman Catholics.

I may, on this point, take some brief references from a very important public 
document—the final report of the commissioners appointed to inquire into the 
elementary Schools Act, England and Wales. The commission was issued by 
Her Majesty the Queen on the 15th January, 1886, to twenty-four distinguished 
men of England, chosen for their learning, their ability and their high social 
position, the very large proportion of whom were Protestants of various denom­ 
inations. The inquiry was very extensive, and lasted until June, 1888, when 
the final report was made, and afterwards presented by command of Her Majesty 

30 to both Houses of Parliament.
At page 112 of their said report, the commissioners say: " Upon the 

importance of giving religious as well as moral instruction, as part of the 
teaching in day public elementary schools, much evidence was brought before 
us." And at page 113: "All the evidence is practically unanimous as to the 
desire of the parents for the religious and moral training of their children."

At page 124: "We are convinced that if the State were to secularize 
elementary education, it would be in violation of the wishes of the parents, 
whose views on such a matter are, we think, entitled to the first consideration. 
Many children would have no other opportunity of being taught the elementary 

40 doctrines of Christianity, as they do not attend Sunday Schools, and their 
parents, in the opinion of a number of witnesses, are quite unable to teach 
them."

Such were the views of the commissioners as to the religious teaching in 
schools.
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BECOBD. ^g ^0 foe conscience question, the commissioners say, at p. 121 : " While 
in the we are most anxious that conscientious objections of parents to religious 

teachings and observances in the case of children, should be most strictly 
respected, and that no child should, under any circumstances, receive any such 
training contrary to a parent's wishes, we feel bound to state that a parent's 

*" ° conscientious feelings may be equally injured, and should be equally respected 
an d provided for, in the case where he is compelled by law to send his child for 
all his school time to a school where he can receive no religious teaching."

At page 127 : " After hearing the arguments for a wholly secular education 
we have come to the following conclusions : * * * * (4.) That inasmuch 10 
as parents are compelled to send their children to schools, it is just and desirable 
that, as far as possible they should be enabled to send them to a school suitable 
to their religious connections or preferences." The same thing is repeated as 
the 69th of their concluding recommendations at page 213 of the report.

An argument has been advanced, in this country and elsewhere, that State 
aid given to schools where religious teaching is carried on, would be an endow­ 
ment to religious education which the State should not undertake to do. Such, 
however, is not the opinion of the commissioners ; the report says, at page 119 : 
"We cannot concur in the view that the State may be constructively regarded as 
endowing religious education when, under these conditions, it pays annual grants 20 
for secular education in aid of voluntary local effort to schools in which religious 
instruction forms part of the programme."

As to the religious teaching in schools, the opinion of five of the com­ 
missioners who made a special report is thus expressed at page 244: "We 
recognise that for the great mass of the people of this country, religious and moral 
teaching are most intimately connected and that in our judgment the effective­ 
ness of the latter depends to a very large extent upon religious sanctions. We 
think that the present liberty of religious teaching recognized by law for local 
managers, is an ample security, that so long as the prevalent opinion of the 
country remains unchanged, the education of the children and the formation .of 30 
their character will be based upon those principles which are dear to the mass of 
the people."

The above quotations show that the views of the Koman Catholics of this 
country on religious teaching in schools are not much different from those 
entertained by the mass, as well as by the cultured portion of the people of 
England, Protestants as well as Roman Catholics.

On the grounds hereinbefore mentioned, and on the authorities cited, I 
believe that the re-enactment in the Manitoba Act of the main provisions of the 
93rd section of the British North America Act, was for the purpose of ensuring, 
under the constitution of the new province, to any class of persons who might 40 
desire it, the maintenance of the denominational schools existing at the time of 
the union; that the words "or practice," added to the first sub-section of the 
22nd section of the Manitoba Act, can have no other meaning, and should 
receive no other construction than that they were clearly intended by the legis-
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lature to give a legal status to the said denominational schools, which, as a matter BECOBD. 
of fact, were known to exist at the time, though not recognised by any law; in the 
that the said interpretation should be adopted on the ground, amongst others, s"?r̂ ,^ 
that if the Eoman Catholics are allowed to have their denominational schools —° " 
maintained under the law, no injustice or detriment whatever will result to the Case- 
other classes of the population, whilst otherwise, by being obliged to establish c'ubuc,6;?.* °* 
and support schools to which they could conscientiously send their children, —continued. 
and paying at the same time for schools from which they cannot and will not 
derive any benefit, the Eoman Catholics will suffer a very great injustice, and 

10 the legislature, by inserting the words " or practice," intended to provide, and 
in fact did provide against such injustice being done to the Catholic minority 
in this province.

I am, therefore, led to the conclusion that the Public Schools Act of last 
session, by which the denominational schools, heretofore existing, are legislated 
out of legal existence, prejudicially affects the privilege which the Roman 
Catholics had by practice at the time of the union with respect to denomi­ 
national schools ; that, in consequence the said Public Schools Act is ultra vires 
of the Provincial Legislature, and that the two by-laws in question passed in 
compliance with the provisions of the said Act, are illegal and should be 

20 quashed.
In my opinion, the order of my brother Killam should be reversed, and the 

summons made absolute, with costs.

BAIN, J.
This is an application to reverse an order made by Killam, J., dismissing Judgment of 

an application made under section 258 of the Municipal Act, to quash the Bain> J- 
by-laws of the city of Winnipeg, numbered 480 and 483, authorising an assess­ 
ment for city and school purposes in the city for the current municipal year. 
These by-laws enact that a rate or tax of two cents on the dollar shall be levied 
and collected on the whole assessed value of the real and personal property in

30 the city, of which rate 4£ mills on the dollar is to be for school expenditure, 
and the balance for interest on debentures and ordinary municipal expenditure. 
The application to quash the by-laws is made on the ground that they are 
illegal, " because by the said by-laws the amounts to be levied for school 
purposes for Protestant and. Eoman Catholic schools are united, and one rate 
levied upon Protestants and Eoman Catholics alike for the whole sum." It is 
not questioned that the Public Schools Act, 53 Vie., c. 31, M., 1890, authorizes 
the assessment or levy that the by-laws provide for, but is contended that the 
Act itself, providing as it does for the establishment of a provincial system of 
free and non-sectarian public schools, for the support of which all taxable

40 property is made liable to be assessed and taxed, is ultra vires of the Provincial 
Legislature, and that the previous School Act, which the Act assumed to repeal, 
is still in force, and that under it the taxes for the support of Protestant and 
Eoman Catholic schools must be levied separately on the property of Protestants 
and Eoman Catholics respectively.
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RECORD. Under the School Acts in force in the province previous to the passing 
in the of the Public Schools Act of 1890, there were two distinct sets of public or

"TcanZdart common schools, the one set Protestant and the other Eoman Catholic. The
— Board of Education, which had the general management and control of the

Case " public schools, was divided into two sections, one composed of all the Protestant
ain^jent °f members, and one of the Eoman Catholic members, and each section had its
continued. Own superintendent. The school districts were designated "Protestant" or 

" Koman Catholic," as the case might be ; the Protestant schools were under 
the immediate control of trustees elected by the Protestant ratepayers of the 
district, and the Catholic schools, in the same way, were under the control of 10 
trustees elected by the Eoman Catholic ratepayers; and it was provided that the 
ratepayers of a district should pay the assessments that were required to supple­ 
ment the legislative grant to the schools of their own denomination, and that in 
no case should a Protestant ratepayer be obliged to pay for a Eoman Catholic 
school, or a Catholic ratepayer for a Protestant school.

The Public Schools Act of 1890 repealed all former School Acts, and 
established in place of the two sets of schools that had existed under these Acts, 
a system of free and non-sectarian public schools, for the support of which all 
taxable property is liable to be taxed. It is under the authority that this Act 

. gives, that the by-laws in question were enacted ; and the question that arises 20 
in the application to quash them is the exceedingly grave and important one, 
whether or not the legislature, in passing this Act, has exceeded the powers and 
jurisdiction conferred upon it by the constitution of the province.

The power of the Provincial Legislature to make laws concerning education 
is derived from section 22 of 33 Vie., c. 3, D., usually known as the -Manitoba 
Act. By section 2 of this Act, the provisions of the British North America Act, 
1867, except those of them that specially applied to or affected only individual 
provinces, and except so far also as they were varied by the Manitoba Act, were 
made applicable to the new province, as if it had been one of the provinces that 
were originally united to form the Dominion. By section 93 of the British 30 
North America Act it is provided that: "In and for each province the legislature 
may exclusively make laws in relation to education, subject and according to 
the following provisions : (1) Nothing in any such law shall prejudicially affect 
any right or privilege with respect to denominational schools which any class of 
persons have by law in the province at the union." Then a sub-section applies 
to the province of Quebec only, and extends to the dissentient schools in that 
province, whether Protestant or Catholic, all the powers and privileges that at 
the union the law of Upper Canada conferred on the separte schools there, and 
the third sub-section provides that, "Where in any province a system of separate 
or dissentient schools exists by law at the union, or is thereafter established by 40 
the- legislature of the province, an appeal shall lie to the Governor-General in 
Council from any act or decision of any provincial authority affecting any right 
or privilege of the Protestant or Eoman Catholic minority of the Queen's subjects 
in relation to education." A fourth sub-section provides that the Parliament 
of Canada may make remedial laws for the due execution of the provisions 
of the section and of any decision of the Governor-General in Council under it.
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The 22nd section of the Manitoba Act provides that " In and for the BECOBI>- 
province the said legislature may exclusively make laws in relation to education, in the 
subject and according to the following provisions : (1) Nothing in any such law Sulf̂ ^t 
shall prejudicially affect any right or privilege with respect to denominational — ° "' 
schools which any class of persons have by law or practice in the province at Case< 
the union ; (2) An appeal shall lie to the Governor-General in Council from any BahsTj.11* °f 
act or decision of the legislature of the province, or of any provincial authority —continued. 
affecting any right or privilege of the Protestant or Koman Catholic minority 
of the Queen's subjects in relation to education ; " and a third sub-section is in

10 the same terms as sub-section 4 of the 93rd section of the British North America 
Act. This section of the Manitoba Act was evidently intended to deal with and 
to cover the whole subject of education in the province; and I agree with my 
brother Killam that the powers conferred by this section cannot be either 
enlarged or restricted by anything that is in the 93rd section of the British North 
America Act, and that the provisions of the 93rd section are material in this 
case only in so far as they will assist us to arrive at the proper construction of 
the section of the Manitoba Act. It is evident that the section in the Manitoba 
Act was based on the 93rd section. But there are important differences, evidently 
made with some more or less definite intention; and a comparison of the two

20 enactments can hardly fail to assist us in seeking to arrive at the intention, 
expressed in section 22. ,

The general power of the legislature to make laws in relation to education 
is subject then to the restriction that "nothing in any such law shall prejudicially 
affect any right or privilege in respect to denominational schools which any class 
of persons have by law or practice at the union." This sub-section differs from 
the 1st sub-section of section 93, in the British North America Act, only by the 
addition of the words " or practice ; " and as, prior to the union, there were no 
laws in force in the territory, which now forms the province, on the subject of 
education or schools, denominational or otherwise, the reason of the insertion of 

30 the words " or practice " is obvious.

The contention of the applicant is that Koinan Catholics, as "a class of 
persons," had, by practice, prior to the union, certain rights and privileges with 
respect to denominational schools; and that the Public Schools Act, by estab­ 
lishing a system of free and public schools, and by making all assessable property 
of Eoman Catholics, as well as of all others, liable to be taxed for the support of 
these schools, prejudicially affects these rights, and that, therefore, the Act is 
ultra vires and invalid, and that the School Act and the school system it purports 
to repeal and abolish, are still in force. These rights and privileges, that it is 
claimed Eoman Catholics had before the union, by practice, are formulated by 

40 the learned council for the applicant to be, first, the right to be separate from 
the rest of the community with reference to education; second, the right to 
compete on equal terms with other schools; and third, the immunity from 
contributing to the support of any other schools than their own; and this last is 
claimed to be rather in the nature of a privilege than a right.

The reason why Parliament made use of the expression, a "right or privilege
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BBCOBD. jn practice," is more obvious, perhaps, than the precise meaning that should be 
in the given to the expression it has used. On the argument, no careful attention was 

<r* given by any of the learned counsel to the consideration of the meaning of these 
— somewhat vague and indefinite words, but in examing the question raised by the 

Oase' application, it is necessary to fix, as far as possible, and have in mind what is 
"* meant by the words, in order to determine if the evidence shows that Koman 

ontinued. Catholics, as a "class of persons," had the rights and privileges claimed, or any 
other rights and privileges, in practice, with respect to denominational schools; 
and if it appears that they had, then it will be further necessary to inquire if 
they have been prejudicially affected by the Act in question. 10

In his affidavit, filed in support of the application, His Grace the Archbishop 
of St. Boniface, .states that, prior to the passage of the Manitoba Act, there 
existed in the territory now constituting the province of Manitoba, a number of 
effective schools for children. These schools were denominational schools, some 
of them being regulated and controlled by the Eoman Catholic Church, and 
others by various Protestant denominations. The means necessary for the 

* support of the Eoman Catholic schools were supplied to some extent by fees 
paid by some of the children who attended the schools, and the rest was paid 
out of the funds of the church, contributed by its members. During the period 
referred to, Eoman Catholics had no interest in or control over the schools of 20 
the Protestant denominations, and the members of the Protestant denominations 
had no interest in or control over the schools of the Eoman Catholics. There 
were no public schools in the sense of State schools. The members of the 
Eoman Catholic Church supplied the schools of their own church for the benefit 
of Eoman Catholic children, and were not under obligation to, and did not con­ 
tribute to the support of any other schools. His Grace adds : "In the matter 
of education, therefore, during the period referred to, Eoman Catholics were, as 
a matter of custom and practice, separate from the rest of the community, and 
their schools were all conducted according to the distinctive views and beliefs of 
Eoman Catholics as herein set forth." 30

The affidavits of Alex. Poison and John Sutherland, filed in reply, merely 
supplement His Grace's affidavit by stating " that schools which existed prior to 
the province of Manitoba entering Confederation were purely private schools, 
and were not in any way subject to public control, nor did they in any way 
receive public support. No school taxes were collected by any authority, prior 
to the province entering Confederation, and there were no means by which any 
person could be forced by law to support any of said private schools." The 
affidavits do not show how these schools were established ; whether the Eoman 
Catholic and the various Protestant denominations, as churches, established the 
schools and appointed teachers and directly controlled them, or whether they 40 
were established by individuals as private enterprises, and were conducted in 
accordance with the religious views of the denomination to which the individual 
proprietors belonged and to which they looked for support. However, it is stated 
that the schools were denominational ones, and that some of them were controlled 
by the Eoman Catholic Church and the others by various Protestant denominations.
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On these facts, then, what " rights or privileges in practice" are Roman RECOBD- 
Catholics shown to have had in respect to their schools? imhe

Supreme Court
I find myself unable to see how it can be said that they had any privilege in ° 

respect of their denominational schools, in any strict, or even popular, sense of 
the word "privilege." It is not shown, or claimed, that they enjoyed any Judgment of 
benefit or advantage in respect of their schools that the various other classes of —continued. 
persons who had established schools did not likewise enjoy in respect of theirs, 
or that any other individual might not have enjoyed had he chosen to open a 
school. They were under no obligation, indeed, to contribute to the support of 

10 the schools of the other denominations, nor for that matter to contribute to the 
support of their own schools, but in this respect all other classes of persons, and 
individuals as well, were precisely in the same position and enjoyed the same 
immunity; and that which is the common immunity and in the common and 
equal enjoyment of all cannot properly be said to be a " privilege " of any one 
person or class.

I may say here that I entirely agree with my brother Killarn in holding that 
the schools that are established by the Public Schools Act are not "denomi­ 
national " schools. The advisory board is given power to prescribe forms of 
religious exercises to be used in the schools, but no pupil is required to attend

20 these exercises against the wish of his parents or guardian. The 8th section of 
the Act expressly provides that the schools shall be entirely non-sectarian, and 
that no religious exercises shall be allowed in them except that prescribed by the 
advisory board; and we must assume that the board will prescribe forms of 
religious exercises that shall be entirely non-sectarian. It is a matter of public 
knowledge that some of the leading and most representative men of some of the 
Protestant denominations object to these schools, and, as His Grace says in the 
affidavit, " would like education to be of a more distinctly religious character than 
that provided for by the said Act." I quite admit, however, that the objection 
on the ground of the absence of an education that is distinctly religious will be

30 felt much less by Protestants than by Koman Catholics, but I cannot hold that 
the non-sectarian religious exercises that the Act authorizes, or even that the 
absence of all religious exercises or teaching in the schools makes, or would 
make, them Protestant or denominational schools.

It is to be observed, too, that in this sub-section 1, Parliament was not 
thinking only of the two great divisions of Koman Catholics and Protestants, but 
had in mind and intended to preserve the rights and privileges that other classes 
of persons besides Catholics or Protestants had, or might have, in respect of 
denominational schools. This was expressly so held as regards the corresponding 
sub-section in the 93rd section of the British North America Act in Ex parte 

40 Eenaud, 1 Pugs. N.B.R. 273, usually known as the New Brunswick school case; 
and, as the present learned Chief Justice of the Supreme Court said in that case, 
" We think that the term ' denomination ' or ' denominational,' as generally 
used, is in its popular sense more frequently applied to the different denominations 
of Protestants than to the Church of Borne; and that the most reasonable 
inference is that sub-section 1 was intended to mean just what it expresses, viz.,
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t,nat ' any,' that is, every 'class of persons' having any right or privilege in 
in the respect to denominational schools, whether such class should be one of the 
c'anadT* numerous denominations of Protestants or Roman Catholics, should be protected 

— ' in such rights." For an example of the use of the word " denominational " in 
Case. the sense ascribed to it by the Chief Justice, we have only to turn to paragraph 3 
Tjent °f °f the affidavit of His Grace the Archbishop, where he speaks of some of the 

continued, schools having been "controlled by the Roman Catholic Church and others by 
various Protestant denominations."

A recent learned writer on jurisprudence (Holland, Elements of Juris­ 
prudence, 4th Ed., 70) has denned a " legal right " as " a capacity residing in 10 
one man of controlling with the assistance of the State, the action of others." 
But from the circumstances of the case, as well as from the addition of the words 
" by practice " to the sub-section as it is in the British North America Act, it is 
evident, I think, that Parliament intended that the sub-section in the Manitoba 
Act should apply to other rights than legal ones. At page 69, the author, 
whose definition of a " legal right " I have given, says : " When a man is said 
to have a right to do anything, or over anything, or to be treated in a particular 
manner, what is meant is that public opinion would see him do the act, or make 
use of the thing, or be treated in that particular manner, with approbation, or 
at least with acquiescense; but would reprobate the conduct of any one who 20 
should prevent him from doing the act, or making use of the thing, or should 
fail to treat him in that particular way. A ' right' is thus the name given to 
the advantage a man has when he is so circumstanced that a general feeling of 
approval, or at least of acquiescence, results when he does or abstains from 
doing certain act's, and when other people act or forbear to act in accordance 
with his wishes; while a general feeling of disapproval results when any one 
prevents him from so doing or abstaining at his pleasure, or refuses to act in 
accordance with his wishes." A " right " in this sense is nothing more than a 
" moral right," and Professor Holland so terms it and distinguishes it from a 
"legal right." In the case of Fcnron v. Mitchell, L. R., 7 Q. B., 690, to which 30 
the Chief Justice has called my attention, the court, in construing a section 
that provided that no market should be established "so as to interfere with any 
rights, powers or privileges enjoyed within the district by any person, without 
his consent," held that the word "rights" especially when taken in conjunction 
with the words " powers or privileges," must mean rights acquired adversely to 
the rest of the world, and peculiar to the individual, and did not apply to a right 
which an individual enjoyed in common with the rest of Her Majesty's subjects. 
Had the words "right or privilege" stood alone in the sub-section, this is 
doubtless the only meaning that could have been properly given to them, but 
from the addition of the words " by practice," and from the state of circum- 40 
stances in reference to which Parliament was legislating, I am disposed to think 
the words were used in their widest signification, and that the "rights" that 
Parliament had in view were in the nature of those that Professor Holland 
describes as " moral rights." What was meant, then, by the sub-section was, I 
think, that nothing in any law to be passed by the legislature relating to educa­ 
tion was to prejudicially affect anything that any class of persons had been in
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fact, and generally in the habit of doing with respect to denominational schools, BECOBD- 
with the acquiescence, implied or expressed, of the rest of the community. A i^tiie 
view of the meaning of the sub-section more favourable to the contention of 
the applicant cannot possibly be taken.

Case.
The affidavits show that before the union, private schools regulated and judgment of 

controlled by the Eoman Catholic Church, had been established and maintained. ^ 
These schools are properly termed denominational schools, and they were it is 
to be inferred, established and maintained with the acquiescence of the rest of 
the community. If then I am not giving too wide a meaning to the term 

10 " right or practice," it must be held that it has been established that Roman 
Catholics had the right to establish and maintain denominational schools, and, 
of course, to attend them, or send their children to them if they saw fit.

From the fact that there were these denominational schools, and that they 
were all conducted according to the distinctive views and beliefs of Eoman 
Catholics, Eoman Catholic parents would naturally send their children to these 
schools rather than to those which were conducted by the various Protestant 
denominations, which also, we may assume, were conducted according to the 
distinctive religious views of the denominations that controlled them; and the 
deduction of His Grace the Archbishop, is doubtless entirely correct when he 

20 says in the,6th paragraph of his affidavit, that, " in the matter of education, 
therefore, during the period referred to, Eoman Catholics were, as a matter of 
custom and practice, separate from the rest of the community." But this, it 
seems to me, falls far short of establishing that Eoman Catholics had a distinct 
and positive right to be separate in matters of education; and to say that they 
were thus more or less separate, is only to say in other words, that they had the 
right to maintain denominational schools and send their children to them, if 
they saw fit. Their being separate was only an incident of their right to main­ 
tain the schools.

The other right that the counsel for the applicant claims that Eoman 
30 Catholics had at the union by practice, was the right to compete on equal terms 

with Protestants in maintaining their denominational schools. All the schools 
were private enterprises, and all were upon the same footing and competed for 
the support of the public on equal terms, as far as any influence external to the 
class of persons who controlled the schools was concerned, and no one will 
question the correctness of the proposition advanced. The different schools had 
the right to compete with one another on equal terms, just as we might say 
that a merchant or tradesman has the right to compete with other merchants or 
tradesmen on equal terms. But this proposition seems to have been advanced 
with the idea that the schools established under the Public Schools Act are 

40 denominational or Protestant schools ; and on this point I have already expressed 
my opinion.

It will be admitted that it is the imperative duty of every State or civil 
government to provide means by which, at all events, elementary and ordinary 
education shall be placed within the reach of every child in the community. It 
is recognized that it is a danger to the State that any portion of its citizens
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BEOOBD.

— 
Case.

continued,

should grow up in ignorance, and that a State is justified in imposing taxation 
to provide means by which this danger will be prevented or lessened. Under 
the constitution of this province, the power to make laws in relation to education 
has been given exclusively to the Provincial Legislature. To it has also been 
given the power to impose taxation for provincial purposes ; and in giving these 
powers, Parliament clearly contemplated and intended that some system of 
public instruction and education would be provided by the legislature, and that, 
as far as should be found necessary, taxation would be imposed to provide and 
support such a system. The power of the legislature to make laws in relation to 
education, was made subject only to one qualification or restriction, that nothing 10 
in such laws should prejudicially affect any right or privilege with respect to 
denominational schools which any class of persons had by law or practice in the 
province at the union. The legislature has by the Act in question provided for 
the establishment of a system of public, free and non-sectarian or undenomi­ 
national schools, at which every child in the province can attend, and has made 
all taxable property in the province liable to be taxed for the support of these 
schools. No one, however, can be compelled to attend these schools if he does 
not wish to, and there is nothing in the Act that will in any way prevent any 
person, or class of persons, from establishing schools that shall be strictly 
denominational, and from competing on equal terms with other denominational 20 
schools that may be established. The rights, then, that Roman Catholics had 
before the union to establish denominational schools and to attend them, and to 
compete, as regards their schools, on equal terms with other denominations, or 
Protestants generally, has not been taken away, and can be exercised now as 
fully as it could have been before the union. The attendance at these schools, 
it is true, may be prejudicially affected by the competition of the free public 
schools established under the Act, in the same way that the business of a 
merchant who has a right to carry on business, may be affected by another 
merchant opening a store in the exercise of a similar right, but the right itself 
is as little affected in the one case as the other. Nor do I think these rights in 30 
respect of denominational schools, or any other right or privilege that on the 
evidence could possibly be claimed, can be said to be prejudicially affected by 
the fact that the property of Eoman Catholics, in common with the property of 
every one else, is made liable to be taxed in support of the public, undenomi­ 
national schools that the Act establishes. No right in respect to such schools 
is affected by this taxation ; the taxation to support these public schools is for a 
provincial purpose, and if Eoman Catholics, as is said, are less able to support 
their denominational schools by whatever amount of taxes they have to pay to 
the public schools, the same may be said of any other tax that is imposed by the 
legislature for provincial or municipal purposes. On the question of what is 40 
meant by the expression, " prejudicially affect any right," the judgment of the 
court in the New Brunswick school case, in which the court had to consider the 
effect of these words in the section of the British North America Act, is 
instructive.

The Parish Schools Act of New Brunswick, which was in force in that 
province when the province entered Confederation, secured to all children whose
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parents did not object, the reading of the Bible in the parish schools, and 
expressly provided that the Bible, when read in the parish schools by Boman in the 
Catholic children, should, if required by parents, be the Douay version, without 
note or comment. But the Common Schools Act, 1873L, which repealed the 
Parish Schools Act, omitted this provision and declared that all schools conducted 
under its provision should be non-sectarian, and the Board of Education, under 
the powers given to it by the Act, made the regulation that " it shall be the —continued. 
privilege of every teacher to open and close the school by reading a portion of 
scripture (out of the common or Douay version, as he may prefer), and by offering 

10 the Lord's prayer." It is evident, therefore, that Koman Catholics were thus 
placed in a very different position as regards the actual enjoyment of the right or 
privilege they had to insist that the Douay version should be read to their 
children, from that they were in before the passing of the Common Schools Act, 
but the court held, that if this were a right or privilege in respect of denomi­ 
national schools within the meaning of the sub-section, it was not taken away, 
although it was not protected by any express enactment, and that, therefore, the 
right could not be said to have been prejudicially affected so as to make the Act 
invalid.

But, it is said, Boman Catholics do not claim that the effect of the sub- 
20 section is to render them and their property for ever exempt from taxation for 

the support of public schools, and they admit that they are liable and willing to 
be taxed for the support of Boman Catholic public schools as they were under the 
school system that the present Act has abolished; and the principal part of the 
persuasive argument of the counsel for the applicant was devoted to an endeavour 
to show that having regard to the history of the controversy with respect to 
denominational schools in the older provinces, Parliament could have intended 
nothing else by the provisions of section 22 than to confirm to Boman Catholics 
in Manitoba the same rights and privileges in regard to separate schools that 
had been won for the minority in Upper Canada, and that were not only confirmed 

"30 to Ontario, but were extended to Quebec, by the second sub-section of the 93rd 
section of the British North America Act, and that the court should give effect to 
what we must thus assume was the intention and policy of Parliament. It is 
urged, too, that if sub-section 1 is to have no more effect than to preserve the 
right to maintain denominational schools, it is useless and inoperative, and that 
Parliament would never have thought it worth while to make an enactment 
merely to preserve this right, as it cannot be supposed that any legislature would 
ever think of taking it away. It is satisfactory to find under the circumstances, 
that there is still this confidence on the part of the applicant in the fairness and 
liberality of those who may from time to time form the majority of the legis- 

40 lature, but admitting that his confidence is well founded, and that the 
sub-section will never be required to preserve the right in question, it does not 
follow that it must be given the wider operation contended for.

It is, of course, necessary for any one who is interpreting and construing a 
statute to make himself acquainted, as far as he can, with the history of the 
enactment and the external circumstances which led to its being passed, so that 
he may be so far in the place of those whose words he is interpreting that he can
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—continued,

gee wnat the words they used relate to. But " the external circumstances which 
may thus be referred to do not, however, justify a departure from every meaning 
°^ *ke language of the Act. Their function is limited to suggesting a key to the 
true sense when the words are fairly open to more than one ; and they are to be 
borne in mind with the view of applying the language to what was intended, and 
°f no* extending it to what was not intended." (Maxwell on Statutes, p. 32.) And 
as Sir William Ritchie said in Ex parte Renaud, "It is a well established canon 
of construction that an Act is to be construed according to the ordinary and 
grammatical sense of its language, if precise and unambiguous ; and it is like­ 
wise a rule, established by the highest appellate authority, that the language of 10 
a statute, taken in its plain, ordinary sense, and not its policy or supposed 
intention, is the safer guide in construing its enactments." The question for a 
court always is, not what Parliament meant, but what its language means."

But looking at the history of the controversy in regard to separate schools, 
and at all the external circumstances that we are asked to consider, it is very far 
from clear to my mind that Parliament meant anything more by the provisions 
of section 22 than the language that it used naturally expresses. It will occur to 
overy one that, had it been the intention to give and confirm to Eoman Catholics, 
or any other class of persons in the new province, the right to have separate 
schools, and the immunity from supporting any but their own schools, the right 20 
would have been given in explicit terms. It was well known what agitation and 
bitter ill-feeling the question had caused in Upper Canada before it was settled ; 
and if Parliament had intended to settle it once for all for Manitoba, I find it 
impossible to think that, with the provisions of the British North America Act 
that settled it for Ontario and Quebec before it, and from which section 22 was 
adapted, it would not have inserted a similar express provision in the Manitoba 
Act. But it has not done so, and the inference I would draw from these external 
circumstances, as well as from the language of the section, is that Parliament 
intended to leave the question to be settled by the people of the province them­ 
selves, as it had been by the people of the provinces in which a settlement had 30 
been arrived at, making only the natural and just restriction that existing rights 
in respect of denominational schools should not be prejudicially affected by any 
laws that the legislature should make. As we have seen, "various Protestant 
denominations " were exactly in the same position as regards denominational 
schools as Eoman Catholics were, and if Eoman Catholics can claim the right to 
have separate schools and to support only their own schools, so can each one of 
these Protestant denominations. But in the absence of any express and explicit 
enactment to this effect, it is hard to believe that it could have been the intention 
or policy of Parliament to impose such a state of affairs upon the new province.

The Act of the legislature that we are asked to hold to be unconstitutional 40 
and invalid is one that deals with a subject over which the legislature, by the 
constitution of the province, has been given exclusive jurisdiction, "subject only 
as far as the courts are concerned, to the one restriction 'or limitation that the 
laws to be made by the legislature shall not prejudicially affect these rights in 
respect of denominational schools. With the policy of the legislature, the court 
has nothing to do, and in dealing with such cases, the presumption of the court
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should always be, I think, in favour of the constitutionality of the Act in BECOBD, 
question; and in this case the court should not undertake to declare the Act j« the 
invalid unless it is established beyond reasonable doubt that the legislature has 's"?™™^"r 
exceeded its jurisdiction by contravening and infringing upon this restriction or " —" "' 
qualification. The rule that I have indicated is the one that is followed in the Case - 
Supreme Court of the United States, and on this subject I cannot do better than Bah^"* 0* 
adopt the language of Chief Justice Marshall in Fletcher v. Peck, 6 Cranch, 128: —continued. 
" The question," he says, " whether a law be void for its repugnancy to the con­ 
stitution is at all times a question of much delicacy, which ought seldom, if ever, 

10 be decided in the affirmative in a doubtful case. The court, when impelled by 
duty to render such a judgment, would be unworthy of its station could it be 
unmindful of the solemn obligation which that station imposes; but it is not on 
slight implication and vague conjecture that the legislature is to be pronounced 
to have transcended its powers, and its Acts to be considered as void. The 
opposition between the constitution and the law should be such that the judge 
feels a strong and clear conviction of their incompatibility with each other."

I think my brother Killam was right in dismissing the application to quash 
the by-laws, and I agree with the chief justice that this application should be 
dismissed with costs.

20 JUDGMENTS IN THE SUPREME COURT OF CANADA.
Delivered October 28th," 1891. 

Sir J. W. KITCHIE, C.J.
This is an application to quash two by-laws of the municipal corporation of 

the city of Winnipeg, which were passed for levying a rate for municipal and 
school purposes in that city for the year 1890, and they assess all real and 
personal property in the city for such purpose. It is asked that these by-laws be 
quashed for illegality on the following, among other grounds : That because of 
the said by-laws the amounts to be levied for school purposes for the Protestant 
and Eoman Catholic schools are united, and one rate levied upon Protestants 

30 and Eoman Catholics alike for the whole sum.
The state of education in Manitoba, and the relation of the Catholic Church 

in connection therewith, is thus shown by the affidavit of Archbishop Tache, 
which is in no way contradicted. He says :—(The Chief Justice here read the 
affidavit, ante p. 40.)

It must be assumed that in legislating with reference to a constitution for 
Manitoba, the Dominion Parliament was well acquainted with the conditions of 
the country to which it was about to give a constitution; and they mutt have 
known full well that at that time there were no schools established by law, 
religious or secular, public or sectarian. In such a state of affairs, and having 

40 reference to the condition of the population, and the deep interest felt and strong 
opinions entertained on the subject of separate schools, it cannot be supposed 
that the legislature had not its attention more particularly directed to the
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BECOBD. educational institutions of Manitoba, and more especially to the schools then in 
in the. practical operation, their constitution, mode of support, and peculiar character 

Stof rCanada 1 m matters of religious instruction. To have overlooked considerations of this 
— kind is to impute to Parliament a degree of shortsightedness -and indifference, 

Case. -which in view of the discussions relating to separate schools which had taken 
BiteMeTc.j. place in the older provinces or some of them, and to the extreme vigilance with 
—continued, which educational questions are scanned and the importance attached to them, 

more particularly by the Catholic Church, as testified to by Monseigneur Tache, 
cannot, to my mind, be for a moment entertained. Bead in the light of con­ 
siderations such as these, must we not conclude that the legislature well weighed 10 
its language, and intended that every word it used should have force and effect ?

The British North America Act confers on the local legislature the exclusive 
power to make laws in relation to education, provided nothing in such laws shall 
prejudicially affect any right or privilege with respect to denominational schools, 
which any class of persons had by law in the province at the union; 
but the Manitoba Act goes much farther and declares, that nothing in such law 
shall prejudicially affect any right or privilege with respect to denominational 
schools, which any class of persons had by law or practice in the province at the 
union. We are now practically asked to reject the words " or practice " and 
construe the statute as if they had not been used, and to read this restrictive 20 
clause out of the statute as being inapplicable to the existing state of things in 
Manitoba at the union, whereas on the contrary, I think, by the insertion of the 
words " or practice," it was made practically applicable to the condition at 
the time of the educational institutions, which were, unquestionably and solely, 
as the evidence shows, of a denominational character. It is clear that, at the 
time of the passing of the Manitoba Act, no class of persons had by law any 
rights or privileges secured to them, so if we reject the words " or practice " as 
meaningless or inoperative, we shall be practically expunging the whole of the 
restrictive clause from the statute. I know of no rule of construction to justify 
such a proceeding, unless the clause is wholly unintelligible or incapable of any 30 
reasonable construction. The words used, in my opinion, are of no doubtful 
import, but are, on the contrary, plain, certain and unambiguous, and must be 
read in their ordinary grammatical sense. Effect should be given to all the 

'words in the statute, nothing adding thereto, nothing diminishing therefrom, as 
was said by Tindall, C.J., inEverettv. Wells, 2 Scott, N.B., 531. The legislature 
must be understood to mean what it has plainly expressed, and this excludes 
construction. See Rex v. Banbury, 1 A. & E. 142.

It is a settled canon of construction that no clause, sentence or word shall 
be construed superfluous, void or insignificant, if it can be prevented. See 
Queen v. The Bishop of Oxford, 4 Q. B. D. 261. 40'

While it is quite clear that at the time of the passing of this Act, there were 
no denominational or other schools established and recognized by law, it is 
equally clear that there was at that time in actual operation or practice a system 
of denominational schools in Manitoba, well established, and the de facto rights 
and privileges of which were enjoyed by a large class of persons. What, then r
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was there more reasonable than that the legislature should protect and preserve RECORD, 
to such class of persons those rights and privileges they enjoyed in practice, jTtL 
though not theretofore secured to them by law, but which the Dominion 
Parliament appears to have deemed it just should not, after the coming into 
operation of the new provincial constitution, be prejudicially affected by the Case - 
action of the local legislature ? ffiTa.j!

I quite agree with the cases cited by the learned Chief Justice of Manitoba 
as to the rules by which the Act should be construed. I agree that the court

10 must look, not only at the words of the statute, but at the cause of making it, to 
ascertain the intent. When we find the Parliament of Canada altering and 
adding to the language of the British North America Act, by inserting a limitation 
not in the British North America Act, must we not conclude that it was done 
advisedly ? What absurdity, inconsistency, injustice or contradiction is there in 
giving the words " or practice " a literal construction, more especially (as I have 
endeavoured to show) as the literal meaning is the only meaning the words are 
capable of and is entirely consistent with the manifest intention of the legislature, 
namely, to meet the exigencies of the country, and cover denominational schools 
of the class practically in use and operation ? If the literal meaning is not to

20 prevail, I have yet to hear what other meaning is to be attached to the words 
" or practice." If the legislature intended to protect the classes of persons who 
had founded and were carrying on denominational schools of the character of 
those which existed at the passing of the Act, I am at a loss to know what other 
words they could more' aptly have used. They might, it is true, have said: 
" which any class of persons has by law or usage," but the words " practice " 
and "usage" are synonymous. I agree, also, that we should ascertain what 
the language of the legislature means, in other words, to suppose that Parliament 
meant what Parliament has clearly said.

It cannot be said that the words used do not harmonize with the subject of 
30 the enactment, and the object which I think the legislature had in view. If the 

legislature intended to recognize denominational schools, how could they have 
used more expressive words to indicate their intention since the words used, 
read in their ordinary grammatical sense, admit of but one meaning, and there­ 
fore one construction, and we should not speculate on the intention of the 
legislature, that intention being clearly indicated by the language used, in view 
of the condition of, and the state of education in that country, the object the 
legislature must have had in view in using them, was clearly to protect the 
rights and privileges with respect to denominational schools, which any class of 
persons had by law or practice, that is to say, had by usage, at the time of the 

40 union. I cannot read the language of the Act in any other sense.

The decision of the court of New Brunswick in the case of ex parte Renaud, 
1 Pugsley 273, referred to in the court below, has no application in this case. 
That case turned entirely on the fact that the Parish School Act of New Bruns­ 
wick, 21 Vie., ch. 9, conferred no legal rights on any class of persons with 
respect to denominational schools. It was there simply determined that there 
were no legal rights with respect to denominational schools, and therefore no
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in the that we are now called on to determine. It may very well be that in view of 

"f^^"rt the wording of the British North America Act and the peculiar state of educa- 
— ' tional matters in Manitoba, the Dominion Parliament determined to enlarge the 

Case. scope of the British North America Act and protect not only denominational 
. schools established by law but those existing in practice, for as I am reported to 

ontinued, have said, and no doubt did say, in ex parte Eenaud, that in that case " we must 
look to the law as it was at the time of the union, and by that and that alone 
governed " ; now on the other hand in this case, we must look to the practice 
with reference to the denominational schools as it existed at the time of the 10 
passing of the Manitoba Act.

That this was the view taken by the legislature of Manitoba would seem to 
be indicated by the. legislation of that province, up to the passing of the Public 
Schools Act, which very clearly recognized denominational schools and made 
provision for their maintenance and support, providing that support for Protes­ 
tant schools should be taxed on Protestants, and for Catholic schools should be 
taxed on Catholics, and conferring the management and control of Protestant 
schools on Protestants and the like management and control of Catholic schools 
on Catholics. This denominational system was most effectually wiped out by 
the Public Schools Act and not a vestige of the denominational character left 20 
in the school system of Manitoba. Mr. Justice Dubuc gives an accurate 
synopsis of the legislation.

The only question, it strikes me, we are now called upon to consider is : Does 
this Public School Act prejudicially affect the class of persons who, in practice, 
enjoyed the rights and privileges of denominational schools at the time of the 
union ? Now what were the provisions of the Public Schools Act ? Mr. Justice 
Dubuc likewise gives a synopsis of the Public Schools Act as follows : —

[His Lordship here read the portion of the judgment of Dubuc, J., and 
proceeded.]

But it is said that the Catholics as a class are not prejudicially affected by 30 
this Act. Does it not prejudicially, that is to say injuriously, disadvantageously, 
which is the meaning of the word prejudicially, affect them when they are taxed 
to support schools of the benefit of which by their religious belief and the rules 
and principles of their church they cannot conscientiously avail themselves, and 
at the same time by compelling them to find means to support schools to which 
they can conscientiously send their children, or in the event of their not being 
able to find sufficient means to do both, to be compelled to allow their children 
to go without either religious or secular instruction ? In other words, I think 
the Catholics were directly prejudicially affected by such legislation; but, 
whether directly or indirectly, the local legislature was powerless to affect them 40 
prejudicially in the matter of denominational schools, which they certainly did 
by practically depriving them of their denominational schools and compelling 
them to support schools the benefit of which Protestants alone can enjoy.

In my opinion the Public Schools Act was ultra vires and the by-laws of the
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city of Winnipeg, Nos. 480 and 483, should be quashed and this appeal allowed jJTtL
With COStS. SuprmieCwr

of Canada.

Case.
0 T Judgment of 
DTKONG, J . Eitchie, C.J.

—continued.
I have read the judgment prepared by the Chief Justice and entirely concur 

in the conclusion at which he has arrived as well as in the reasons he has given 
therefor. I have nothing to add to what he has said.

(Translation.)
FOUENIEE, J.

It is by means of an application to quash by-laws Nos. 480 and 483, passed Judgment of 
10 by the municipal council of the city of Winnipeg, that the appellant has raised urnjer> 

in this case the important question of the constitutionalty of the Act 53 Vie., 
ch. 38, concerning the public schools of Manitoba.

By the two by-laws passed in virtue of the new School Act and of the 
provisions of the Municipal Act a tax of two cents on the dollar is imposed upon 
the value of all property, movable and immovable, in the city of Winnipeg. The 
proportion of this tax appropriated to school purposes is fixed at four and one- 
fifth (4J) mills on the dollar.

The ground urged for the quashing of these by-laws is that by them a 
uniform tax is imposed upon Catholics and Protestants alike for the support of 

20 the public schools.
This ground is presented in the following terms :—" Because by the said 

by-laws the amounts to be levied for school purposes for the Protestant and 
Catholic schools are united and one rate levied upon Catholics and Protestants 
alike for the whole sum."

This question was submitted to the Hon. Judge Killam, who decided in 
favour of the constitutionality of the Act and of the legality of the by-laws in 
question. His judgment was affirmed by the majority of the Supreme Court of 
Manitoba. It is the last-mentioned judgment which is now submitted for the 
consideration of this court.

30 By this Act, 53 Vie., ch. 38, the system of separate schools, Catholic and 
Protestant, which was established in conformity with the Act granting a consti­ 
tution to Manitoba, 33 Vie., ch. 3, was completely swept away after an existence 
of nineteen years.

It is material to the decision of this question to refer back to the 
circumstances which led to the admission of this province into the Canadian 
Confederation. First, it must be remembered that (after a rebellion which had 
thrown the people into a strong and fierce agitation, inflamed religious and 
national passions and caused the greatest disorder, which rendered necessary 
the intervention of the Federal Government and which had just been pacified),
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it wag for the purpose of establishing public peace and conciliating the people 
there that the Federal Government accorded them the constitution which they 
nave enj oved up to the present time.

The principle of separate schools introduced into the British North America 
Act by the 93rd section was also introduced into the constitution of Manitoba, 
an(j was declared to be applicable to the separate schools which actually existed.-. , ., *- l . . . r . ml -, ,•in tne territory prior to its organization as a province. Ine population was 
then divided almost equally between Catholics and Protestants, and while giving 
to the province the power to legislate concerning education, sec. 22, sub­ 
section 1, nevertheless, adds to the restriction contained in sec. 93 of the 10 
British North America Act against prejudicially affecting in any way the rights 
and privileges conferred by law relative to separate schools, the further restriction 
that such legislation should not prejudicially affect separate schools existing by 
practice at the union.

It is upon this extension of the prohibition of section 93, which protected 
separate schools, the schools established by practice, that the legislature of 
Manitoba acted in introducing the principle of separate schools for Protestants 
and Catholics, in the first School Act passed after its organization. For this 
purpose it was provided by that Act that the Lieutenant-Governor in Council 
should have authority to nominate a board of education, composed of not less 20 
than ten, and not more than fourteen persons, of whom one-half should be 
Catholics and the other Protestants, and two superintendents, one for the 
Protestant schools and the other for the Catholic schools, who should be joint 
secretaries of the board.

The duties of the board are defined as follows : —
1st. To make from time to time such rules as should be deemed expedient 

for the organization of the common schools.
2nd. To choose the books, maps and globes for the use of the common 

schools, taking care to choose English books, maps and globes for the English 
schools, and French books for the French schools, but this power not to extend 30 
to the choice of books concerning religion and morality, such choice being pro­ 
vided for by a subsequent clause.

3rd. To change and sub-divide, with the sanction of the Lieutenant- 
Governor, any school district established under the Act. Sub-section 12 gave to 
the board authority to prescribe the books relating to religion and morality for 
the use of the schools. Sub-section 13 : The moneys appropriated by the 
legislature for education shall be equally divided, one-half for the support of 
Protestant schools and the other for that of Catholic schools.

The first board nominated by the Lieutenant-Governor in Council was 
composed of the Archbishop of St. Boniface, the Bishop of Eupert's Land, 40 
several Catholic priests and Protestant clergymen of different denominations, 
and two lay members for each district.

The Act has been amended from time to time to satisfy the new require-
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ments necessary when the settlement of the province was being developed and RECORD.
the population had increased, but the system of separate schools for Catholics i^the
and Protestants has always been maintained. The only material changes that SupraneCmr
were contained in the Act of 1875, were, that the number of members of the ° —" °"
board was increased to 21, 12 Protestants and 9 Catholics, and the sums voted C!ase -
by the legislature were to be divided between Protestants and Catholics in ^j^^f
proportion to the number of children attending the schools in each Catholic or —continued. 
Protestant district.

Subject to these changes the system of separate schools, and the indepen- 
10 dent action of the two sections of the board, were distinctly affirmed by the 

subsequent legislation. Section 27 of the Act of 1875, ch. 27, provided that the 
establishment in a district of a school of one denomination should not prevent 
the establishment of a school of another denomination in the same district. 
This principle was extended and made a part of the system of sections 39, 40 
and 41 of the Act of 1876, ch. 1.

Such was the state of affairs which had existed in relation to education
since the admission of the province of Manitoba into the union. It is by virtue
of the provisions of the Constitutional Act, confirmed by an Act of the Imperial
Parliament, that all the Acts of the province establishing the system of separate

20 schools have been passed and carried out.

Although before the union there was not, strictly speaking, any system of 
public education in Manitoba yet for a long time prior to that Protestants and 
Catholics were respectively accustomed to maintain on their own account and 
at their own expense, schools which were in fact separate schools where instruc­ 
tion was imparted according to the principles of each denomination. In his 
affidavit to this effect produced in support of the grounds advanced by the 
appellant, the facts of which are not contested by the other side, Archbishop 
Tache refers to the state of affairs then existing as follows :—

"Before the Act of the Parliament of Canada passed in the 33rd year of the 
30 reign of Her Majesty Queen Victoria, ch. 3, known as the Manitoba Act, and 

before the Order in Council made in virtue of that Act, there existed in the 
territory now forming the province of Manitoba a number of effective schools for 
the education of children. 3. These schools were separate schools (denomi­ 
national), some being regulated and controlled by the Catholic Church and the 
others by the various Protestant denominations. 4. The necessary means for the 
support of the Catholic schools were furnished in part by school fees paid by the 
parents of the children who attended the schools, and the rest was paid by the 
church from contributions by its members. 5. During this period Catholics had 
no interest in nor control over Protestant schools, and the Protestants had no 

40 interest in nor control over Catholic schools. There were no public schools in 
the sense of schools supported by the state. Catholics maintained the schools of 
their church for the benefit of Catholic children and were not obliged to con­ 
tribute to the support of any others. In everything pertaining to education the 
Catholics during this period were, by usage and practice, separated from the
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inthf with the principles and doctrines of the Catholic Church."

SupremeCourt
of Canada. jn fae same affidavit the Archbishop declares that the church considers the 

case. schools established under the Public Schools Act not proper schools for the 
judgment of education of Catholic children and that Catholic children will not attend them; 

that sooner than patronize these schools Catholics will prefer to go back to the 
system in force prior to the Manitoba Act, and that they will establish and 
maintain schools which will conform to the principles of their faith; that 
Protestants approve of the system of education established by the Public Schools 
Act because they resemble in every respect the schools which they maintained 10 
prior to the repeal of the former statutes which recognised the system of separate 
schools over which they had absolute control.

The affidavits in opposition to the motion showed that the schools existing 
prior to the admission of Manitoba into the union were only private schools, 
subject to no control on the part of the public and receiving no public subsidies; 
that no taxes were imposed by authority for this object, and there were no legal 
means of compelling the public to contribute to the support of these private 
schools.

The affidavits produced on each side in no way contradict each other and 
they give a correct idea of the situation of the schools existing in the territory 20 
which now forms the province of Manitoba. Their effect is that it is clearly proved 
that the schools then existing, though not established by any law, were in fact 
and in practice separate schools (denominational schools). It is this state of 
affairs which has been sanctioned by section 22, sub-section 1, of the Con­ 
stitutional Act of Manitoba, by enacting that nothing in the laws which shall be 
passed by the legislature shall prejudicially affect any right or privilege conferred 
at the union by law or practice on any particular class of persons in the province, 
in relation to separate schools (denominational schools).

This provision is the source of the power exercised by the legislature of 
Manitoba by virtue of the Act 34 Vie., ch. 12, confirming and approving of the 30 
system of separate schools previously in existence. We have seen from the 
principal provisions of the statute above cited that the control exercised by Pro­ 
testants and Catholics over their respective schools was preserved to them by the 
law and by the subsequent enactments until the passing of the Act 53 Vie., eh. 38.

In the session of 1890 the legislature passed two Acts on the subject of 
education. The first, ch. 37, abolished the board of education formerly existing, 
as well as the office of superintendent of education, and created a department of 
education formed of the executive or of a committee taken from its members, nomi­ 
nated by the Governor-in-Council, and of an Advisory Board composed of seven 
members, of whom four were to be nominated by the department of education, two ^.Q 
by the teachers of the province and one by the council of the university. Among 
their other duties the Advisory Board had power to choose and prescribe text books 
and books of reference for the use of schools and school libraries, to define the 
qualifications of teachers and inspectors of schools; to name the persons who
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The other Act is " The Public Schools Act," ch. 38, the constitutionality of »/ Canada. 

which is attacked. It revokes all statutes in force concerning education and c ~e 
declares, by sec. 3, that all school districts, Protestant and Catholic, and also the judgment of 
elections and nominations to every office, the contracts and assessments hereto- F°urni.er > J- 
fore made with respect to Catholic and Protestant schools and in existence at the c°" mu"' 
time of its coming into force should be subject to the provisions of the present 
Act. Sec. 4 continues in office the trustees existing at the time of its coming

10 into force as if they had been appointed under the provisions of the Act. Sec. 5: 
All public schools shall be free, and all children from 5 to 16 years of age in 
rural municipalities, and from 6 to 16 years of age in cities shall have the right 
to attend them. Sec. 6 : The religious exercises in the public schools shall be 
conducted in accordance with the regulations of the Advisory Board. The time 
for these exercises is fixed, and if parents don't wish their children to take part 
in them the latter shall be dismissed before these exercises begin. By sec. 7, 
the use of religious exercises is at the option of the school trustees for the 
district, and upon receipt of authority in writing from the said trustees the 
teachers will be obliged to hold these religious exercises. The public schools

20 will not be sectarian, and no religious exercises will be permitted except in the 
manner above prescribed.

The Act provided for the establishment of school districts in the rural 
municipality, and in the cities and towns, for the election of school trustees, and 
the imposition of taxes for school purposes.

Sec. 92 declares " that the municipal council of every city, town and village 
shall levy and collect upon all taxable property within the limits of the munici­ 
pality, in the manner prescribed in the Act and in the Municipal and Assessment 
Acts, such sums as shall be required by the trustees for school purposes. Sec. 108 
contains, on the subject of the legislative grant for schools, the following

30 provision : (a) " Every school which shall not be conducted in conformity with 
the provisions of this Act or of any other Act then in force, or in conformity with 
the regulations of the Department of Education or the Advisory Board, will not 
be considered a public school according to law and will receive no portion of the 
legislative grant." Sec. 143 directs that " teachers shall not use any other school 
books than those authorized by the Advisory Board, and no part of the legislative 
grant will be paid to schools using unauthorized books." By sec. 179: "Iu 
cases where, before the coming into force of this Act, Catholic school districts 
have been established such as are mentioned in the preceding section, that is, 
covering the same territory as a Protestant district, such Catholic school district,

40 from the time of this Act coming into force, shall cease to exist, and all the pro­ 
perty of such district, with its liabilities, shall belong to the public school district."

These provisions taken together have produced a complete change in the 
system of education; the statute has swept away not only the clauses of the 
former law establishing separate schools, but has even forbidden the use of the 
terms "Catholic and Protestant denominations." Sec. 179, in cases where a
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Catholic school district covers the same territory as a Protestant district, goes 
the length of confiscating the property of the Catholic district and handing it 
over ^° ^e Pr°testant district designated by the name of public school.

By this analysis of the principal provisions of the Act 53 Vie., ch. 38, it will 
be seen that the legislature of Manitoba, having first established, in conformity 
w^ *ne power given to it by its constitution, a system of separate schools, has 
completely abolished the system and organized another directly opposed to it by 
which it sweeps away the right to separate schools such as had existed up to that 
time, substituting for it another, founded after the non-sectarian principle, 
excluding religious instruction from the schools and allowing the school trustees 10 
to choose the books relating to religion and morality which shall be used in the 
schools.

The system thus established is altogether opposed to the religious ideas of 
Catholics and to the doctrines of the Roman Catholic Church, and takes away 
from them the right recognised by the Manitoba Act to have separate schools.

Is not this legislation beyond the power of the legislature ? Is it not 
directly opposed to sec. 22 of the Manitoba Act, and therefore ultra vires ?

Section 93 of the British North America Act, which gives to the provincial 
legislatures authority to legislate on the subject of education, contains the 
following restriction : " Nothing in such law shall prejudicially affect any right 20 
or privilege conferred by law before the union upon any particular class of 
persons in the province with respect to separate schools (denominational)."

This provision was inserted in the first sub-section of section 22 of the 
Manitoba Act with the single alteration of the addition of the words "or practice " 
after the words " by law," so that this section now reads as follows : — " Nothing 
in such laws shall prejudicially affect any right or privilege conferred before the 
union by law or practice upon any particular class of persons in the province 
with respect to separate schools (denominational schools)."

The solution of this question, then, rests altogether upon the interpretation 
to be given to the words "or by practice " introduced into section 22, and which 30 
are not found in section 93 of the British North America Act. Evidently the 
addition of these words was not made without design, and their signification 
should be ascertained by the application of the rules governing the interpretation 
of statutes as laid down in the books.

One of the first rules is, that when the terms of a statute are susceptible of 
only one meaning the court cannot inquire into the intention of the legislature 
according to its own ideas of what it was intended to enact. Maxwell on Statutes, 
p. 6 ; Ee York v. Midland Railway Company, 1 E. and B. 858.

When the language is precise and unambiguous, but at the same time not 
susceptible of a reasonable interpretation and consequently the Act cannot be 40 
enforced, the court has no right to give the words, on mere conjecture a meaning 
which does not belong to them. Maxwell on Statutes, p 23. This rule is only
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The words " or practice " inserted in section 22 of the Manitoba Act have of Canada. 

not in fact a technical meaning, although in ordinary language they have a clear c~e 
and unambiguous meaning. It is argued, however, that they signify that Koman judgment of 
Catholics, although compelled to contribute to the support of public schools, may F01™;61 . J- 
still maintain separate schools as private schools. Such a construction is very 
narrow and one entirely opposed to the terms of section 22. It is argued also, 
that they assure to them exemption from the obligation to attend the public 

10 school, but in my opinion the most liberal and sensible interpretation beyond 
doubt is that separate schools being, as a matter of fact, in existence at the time 
of the union, these words were introduced into the Manitoba Act to give them a 
legal existence and to prevent the local legislature from legislating to their 
detriment.

If the words " by practice " were susceptible of different interpretations the 
old rule of interpretation could be applied which declares that what might be 
said to be contained in the letter of the statute is not within the bounds of the 
Act if it does not conform to the intention of the legislature Maxwell, p. 24; 
Bacon's Abr., Statute, (1) E. It is, then, the intention of the legislature which 

20 should be looked for in order to gain a correct idea of the meaning of the words 
" by practice." At p. 27, Maxwell says further : " To arrive at the real meaning, 
it is always necessary to take a broad general view of the Act, so as to get an 
exact conception of its aim, scope -and object. It is necessary, according to 
Lord Coke, to consider: 1. What was the law before the Act was passed;
2. What was the mischief or defect for which the law had not provided;
3. What remedy Parliament has appointed ; and 4. The reason of the remedy." 

. This rule was enunciated in Heydon's case, 3 Eep. 7, decided in the reign of 
Queen Elizabeth, and has been followed ever'since.

It is often necessary, in order to ascertain the real meaning of the words
30 used in a statute, to go back to the history of the subject-matter and examine

the particular circumstances which induced the legislature to adopt the provision.
In the case of the Eiver Wear Commissioners v. Adamson (3 App. Cas.) Lord 

Blackburn says at page 756 :—
" I shall state as precisely as I can what I understand from the decided 

cases, to be the principles on which the courts of law act in construing instru­ 
ments in writing, and a statute is an instrument in writing. In all cases the 
object is to see what is the intention expressed by the words used. But from the 
interpretation of language, it is impossible to know what that intention is without 
inquiring farther, and seeing what the circumstances were with reference to 

40 which the words were used, and what was the object appearing from the circum­ 
stances, which the person using them had in view, for the meaning of words 
varies according to the circumstances with respect to which they were used."

"In the interpretation of a statute," says Maxwell, at p. 30, citing 
Graham v. Bishop of Exeter, Eep. by Moore 462, "the interpreter, in order to
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understand the subject-matter and the scope and object of the enactment, must, 
in Coke's words, ascertain what was the mischief or defect for which the law 

Provided, that is, he must call to his aid all those external or historical 
are necessary for this purpose, and which led to the enactment, and 

for these he may consult contemporary or other authentic works and writings."• J r •> »
jn Attorney-General v. Sillem, 2 H. & C., Lord Bramwell expressed the same 

view when he said at p. 529 : " It may be a legitimate mode of determining the 
meaning of a doubtful document to place those who have to expound it in the 
situation of those who made it, and so, perhaps history may be referred to, to 
show what facts existed bringing about a statute, and what matters influenced 
men's minds when it was made."

10

Similar language was used by L. J. Turner in Hawkins v. Gathercole (6 DeGr., 
M. & Gr. 1.) He says at pp. 20 and 21 : "In construing the Acts of Parliament, 
the words which are used are not alone to be regarded. Eegard must also be 
had to the intent and meaning of the legislature. The rule upon the subject is 
well expressed in the cases of Stradling v. Morgan, Plowd. 204 ; and also in 
Eyston v. Studd, Plowd. 467. In determining the question before us, we have 
therefore to consider not merely the words of the Act of Parliament, but the 
intent of the legislature to be collected from the cause and necessity of the Act 
being made, from a comparison of its several parts, and from foreign (meaning 20 
extraneous) circumstances, so far as they can justly be considered to throw light 
upon the subject."

In Holme v. G-uy (5 Ch. D. 905), Jessel M. E., says : " The court is not 
oblivious of the history of law and legislation. Although the court is not at 
liberty to construe an Act of Parliament by the motives which influenced the 
legislature, yet when the history of law and legislation tells the court what the 
object of the legislature was, the court is to see whether the terms of the section 
are such as to fairly carry out that object and no other, and to read the section 
with a view to finding out what it means, and not with a view of extending it to 
something that was not intended." 30

To establish the real meaning of the words "or by practice," these 
authorities justify us in examining the circumstances under which, and the 
object for which, these words were introduced into the Act.

The 93rd section of the British North America Act gives to the legislature 
of each province the exclusive power to make laws concerning education, subject, 
however, to certain restrictions, the first of which is that nothing in those laws 
shall prejudicially affect any right or privilege which any class of persons has 
by law. Sub-section 1 of the 22nd section of the Manitoba Act adds to this 
prohibition that of prejudicing the rights conferred by practice on any class of 
persons as well as those conferred by law. 40

What was the reason of the introduction of this restriction into sec. 93, 
and with what intention was it extended to rights and privileges which rested 
only upon practice in Manitoba at the time of the passing of the Act 33 
Vie., ch. 3 ?
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When the provinces of Ontario, Quebec, Nova Scotia and New Brunswick BECOBD.
were united each had a complete system of public schools established by law. jn the
In Ontario and Quebec the law recognized, in favour of minorities of a different s"Ycmm^a
creed from that of the majority, the right to have separate schools. In estab- —
lishing these schools the minorities were relieved from contributing to the Case-
support of the public schools and were entitled to a proportionate share of the powSer*£f
legislative grant. —continued.

In Upper Canada (Ont.) the question of separate schools had formed the 
subject of active and fierce struggles between Protestants and Catholics, but it 

10 was eventually set at rest by the School Act of 1863, which re-established peace 
and harmony in the province.

In Nova Scotia and New Brunswick there was a different state of affairs; 
although, as a matter of fact, the Catholics there had their own schools under 
the law relating to common or parish schools, yet these schools were not recog­ 
nized as separate schools, and the Catholics had no right or privilege by law in 
that respect.

The authors of Confederation, in order .to avoid a renewal of the dis­ 
turbance which had existed over this matter in the old province of Canada 
between Catholics and Protestants, while recognizing in the provinces the sole 

20 right to legislate with respect to education, wisely adopted provisions for the 
protection of the rights and privileges of minorities by prohibiting all legislation 
which would work injury to the rights and privileges existing with respect to 
education.

This restriction was to be applied to every new province subsequently 
coming into the union as well as to those which originally formed part of it.

A question concerning the extent of this restriction was raised in New 
Brunswick. The law in force on this subject at the date of the Confederation 
was the Parish Schools Act of 1858. In 1871 the legislature passed an Act in 
respect to common schools, to which the Catholics made strong objections.

30 Petitions were sent to the legislature and to the Parliament of Canada to prevent 
it coming into force. Eventually the matter was brought before the Supreme 
Court of New Brunswick, and that court, in a very elaborate judgment delivered 
by Sir W. J. Ritchie, then Chief Justice of the Supreme Court of New Bruns­ 
wick, decided that the Catholics of New Brunswick had not by law, at the time 
of Confederation, any right or privilege with respect to separate schools. In 
the course of his observations the Hon. Chief Justice thus expresses himself: 
"Where is there anything that can, with propriety, be termed a legal right? 
Surely the legislature must have intended to deal with legal rights and privi­ 
leges. How is it to be defined ? How enforced ?" And further on: "If the

40 Roman Catholics had no legal rights, as a class, to claim any control over, or 
to insist that the doctrines of their church should be taught in all or any schools 
under the Parish Schools Act, how can it be said (though as a matter of fact 
such doctrines may have been taught in a number of such schools) that, as a 
class of persons, they have been prejudicially affected in any legal right or
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privilege with respect to 'denominational schools,' construing these word in 
their ordinary meaning, because under the Common Schools Act of 1871 it is 
provided that the schools shall be non-sectarian ? "

This decision was afterwards affirmed by the Privy Council. It is easy to 
see, by the reasons given in support of this decision, and by the importance

Case. 
Judgment of

-Continued, attached to the expression "legal rights," that if the rights which the Catholics 
had by practice, had been specially mentioned, as well as those existing by law, 
the decision would have been different.

Mr. Ewart, counsel for the appellant, having remarked that the words " by 
practice " were introduced into the Manitoba Act to avoid the difficulties which 10 
had arisen in New Brunswick, the Attorney-General, counsel for respondent, 
stated that the School Act of New Brunswick was passed in 1871, a year after 
the Manitoba Act was passed, but he should have added that the proposed law 
had been for some time before the legislature and the public, and had been 
made the subject of very vigorous debates. The Hon. Geo. E. King had 
introduced this measure for the first time in 1869 and a second time on 24th 
February, 1870, when it was referred to a Committee of the Whole House and 
discussed on 17th, 22nd and 31st March and 1st April. The Act did not come 
into force until a year after it was passed.

The Manitoba Act, passed by the Parliament of Canada, became law on the 20 
12th May, 1870, more than one month after the Schools Act of New Brunswick 
was discussed, and more than a year after the first introduction of that Act into 
the legislature.

Would it be at all extraordinary if the discussion which had taken place 
upon this subject at various times, had been published, publicly commented 
upon and had come to the knowledge of the members of the Government of 
Canada and of the House of Commons ?

It is certain that the disturbance produced by this Bill invaded the 
Commons, and it was, no doubt, for the purpose of preventing a renewal of such 
disturbance that the words " by practice " were added in the 22nd section of the 30 
Manitoba Act.

The existence of separate schools in the territory of Manitoba before the 
organization of the province, was well known, as well as the fact that no law 
existed to protect Catholic minorities or those of Protestants who might wish to 
preserve their separate schools. These facts, it may be presumed, were known 
to the legislators. As there was, then, no law in existence with respect to 
separate schools, nor any other kind of schools, the first sub-section of section 
93 of the British North America Act, or its introduction into the Manitoba Act, 
would have been of no avail. The Catholics of that province would have found 
themselves in a worse position than those in New Brunswick, for there, at all 40 
events, as was stated in the judgment in Eenaud's case, the Catholics, though 
without rights established by law, could, however, have had their doctrines 
taught in the existing schools.
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The framers of the Manitoba Act seem to have been impressed by this BEcdBD. 
state of affairs and it was, no doubt, to remedy it that they inserted in sec. 22 j,, the 
the words " by practice," which are not found in sec. 93, for the purpose of s^r̂ l^ 
afterwards securing to Catholic or Protestant minorities the right to separate — 
schools which they then enjoyed by practice. The legislature of Manitoba so Case - 
thoroughly appreciated the intention of the Federal Parliament in introducing poumier'j0* 
the words " by practice " into the Manitoba Act, that by its first statute with —continued. 
respect to schools, it established a complete system of separate schools, Catholic 
and Protestant, which has existed for nineteen years. Its interpretation of the 

10 words " by practice " is in accordance with the spirit of the legislation and the 
rules of interpretation.

If clause 22 had only contained the terms of sub-section 1 of sec. 93 it 
would not have protected the rights of the minorities, because the terms "rights 
and privileges by lair " would not have been applicable to the state of affairs 
existing in Manitoba where separate schools had no legal existence though they 
had been established for a long time by practice and usage.

The addition of the terms " by practice " was essential to meet the case 
which it was desired to provide for.

If it is a fact that these words have no technical meaning it is none the less 
20 a fact that under the circumstances in which they were used they have a clear 

and precise meaning and exactly cover the idea which it was intended to express 
of a matter which, though having no sanction by law yet existed in fact by usage, 
and the custom of the country. It is expressed in ordinary language and should 
be construed by its ordinary and popular meaning. The terms " by law " and 
"by practice " evidently signify different things and the addition of the words 
" by practice" makes it clear that the legislature intended to extend the 
restriction so as to make it applicable to the peculiar condition of the province. 
These words have not been placed there inadvertently and without purpose. 
The position of the separate schools existing in fact was made known to the 

30 framers of the Act at all events by the delegates sent to regulate the terms of 
admission of the province into Confederation. The question, no doubt, was 
thoroughly discussed and it was for the purpose of finally settling it that the 
words " by practice " were added in sec. 22 in order to prohibit all legislation to 
their prejudice.

It would be absurd to say that the privilege guaranteed to Catholics by the 
words " by practice" could be satisfied by allowing them to have separate 
schools in the shape of private schools carried on at their own expense. As 
such privilege exists at common law no legislation would be required to secure 
it and the expression " by practice " would then be entirely abortive and 

40 without meaning. While the Federal Parliament knew of the existence in the 
territory of separate schools, and that there was no law authorizing them, and 
was willing to secure to them a legal existence after the union, it also knew that 
the provisions of the British North Am erica Act alone were not sufficient for that 
object. It is, no doubt, for this reason that section 93 was modified by the 
addition of the words " by practice."
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This, then, is a provision which, so far from having no meaning, has been 
wisely inserted to supply an important omission which would have existed at the 
organization of the province.

We may here then apply the rule which directs that when the language of 
an Act is susceptible of two meanings, one of which would be absurd and the 
°^er reasonable and salutary in its effect, the latter should be adopted as being 
in accord with the intention of the legislature.

In the case of the Queen v. Monk (2 Q. B. D. 555), Brett, L.J., says: "When 
a statute is capable of two constructions, one of which will work a manifest 
injustice, and the other will work no injustice, you are to assume that the 10 
legislature intended that which would work no injustice." Lord Blackburn 
expresses the same opinion in the case of Bothes v. Kirkcaldy Waterworks 
Commissioners, 1 App. Gas. 702, when he says: "I quite agree that no court is 
entitled to depart from the intention of the legislature as appearing from the 
words of the Act, because it is thought unreasonable, but when two constructions 
are open, the court may adopt the more reasonable of the two."

It is easy to see which of these two constructions is the more just and 
reasonable. If the construction put upon the words "by practice" was not 
sufficient to give them a right to maintain their separate schools, Catholics 
would be taxed for schools which they could not attend and of which Protestants 20 
would have the sole benefit, while, on the contrary, by giving the words " by 
practice " their true construction, Catholic schools will be recognized by law. 
These words " by practice " have, beyond doubt, been introduced into the 
Manitoba Act to secure to those who desire it the right to maintain their 
separate schools and to give them the sanction of law.

These reasons seem to me sufficient to prove that the Act in question 
constitutes a clear contravention of the provisions of sec. 22, sub-section 1, of 
the Manitoba Act which lorbids all legislation calculated to prejudicially affect 
separate schools.

There is another rule of construction which directs that in order to correctly 30 
interpret a statute it should be considered as a whole and its various provisions 
compared one with another so as to ascertain its true spirit. The Manitoba Act 
does not deal with the subject of separate schools in sec. 22 only ; there are, 
indeed, a number of other provisions on this subject, taken in part from sec. 92 
of the British North America Act, the object of which evidently is to protect the 
exercise of the right to separate schools by the first section.

Sub-section 2 allows an appeal to the Governor-General in Council from 
every act or decision of any provincial authority affecting any of the rights or 
privileges of the Protestant or Eoman Catholic minorities of Her Majesty's 
subjects, relative to education. 40

Sub-section 3 : In case any such provincial law as from time to time seems 
to the Governor-General in Council requisite for the execution of the provisions 
of this section is not made, or in case any decision of the Governor-General in
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Council upon any appeal under this section is not duly executed by the proper RECORD. 
provincial authority, then, and in every such case, and so far only as the i^he 
circumstances of each case shall require, the Parliament of Canada shall have &«2>™m«co«rt 
power to pass remedial laws for the due execution of the provisions of this ° —" "' 
section, as well as of any decision of the Governor-General in Council under the Case - 
authority of this same section. FouE*j.f

Sub-section 1, in speaking of separate schools, provides that no prejudice ~conim" • 
shall be worked to a right or privilege existing by law or practice on the subject 
of these schools ; the second gives a right of appeal from every Act or decision

10 of the legislature or any other provincial authority calculated to affect the rights 
or privileges of Catholic or Protestant minorities on the subject of education. 
If these minorities have any rights or privileges on the subject of education they 
are, beyond doubt, those which relate to their separate schools. It is certain, 
then, that they have rights and privileges on this subject since the law gives a 
right of appeal to protect them against every injury which operates to their 
prejudice. Why should an appeal have been given to them if they have no 
right with respect to separate schools ? Is it not, on the contrary, because they 
were already in possession of this right, by practice, that Parliament has given 
it the sanction of law by this provision in order to protect them against every

20 injury by the legislature or any other provincial authority.
The construction given to the words " by practice " is, therefore, found to 

be confirmed by the other provisions of section 22 so as to leave no doubt as to 
their meaning.

I am therefore of opinion that the Act 53 Vie., ch. 38 (Man.) with respect 
to public schools is ultra fires, and that the two by-laws passed by authority of 
that Act are illegal and ought to be set aside and the appeal allowed with costs.

(Translation.) 
TASCHEBEAU, J.

The appellant by the proceedings taken in this case attacks the con- 
30 stitutionality of the Public Schools Act passed by the legislature of the province 

of Manitoba in 1890. The proceedings taken before the provincial courts, and 
the manner in which the question has been submitted to us, have already been 
referred to at length by my learned colleagues who have just given their opinion, 
and it would be a waste of time to repeat them. The question of law itself is 
narrowed down to a small compass, for the respondent and the Attorney-General 
of the province in their factum and in their argument before this court, as well 
as the learned judges of the court below, concede that the Catholics cf the 
province are not, and could not be deprived, by the Act in question, of the right 
which they always had to have separate schools, and' could not be obliged to 

40 send their children to the public schools. It is purely on the provisions of the 
statute which impose upon the Catholics a tax for the support ol the public 
schools that there is any controversy.
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BEGORD. Section 22 of the Act of 1870, constituting the province of Manitoba, reads 
as follows in the French version, which it must not be forgotten is the law as

supreme court weu as ^he English version : —
of Canada. °

Caje " In the province the legislature may exclusively make laws in relation to
judgment of education, subject and according to the following provisions : Nothing in any
Taachereau.j, 811ch law shall prejudicially affect any right or privilege with respect to denonii-

con tnue . na^jonaj gchools which any class of persons may have by law or practice (ou par
la continue)." These are precisely the words used in the 93rd section of the
British North America Act, with the simple addition of the words "or practice "
(ou par la continue)." 10

It must therefore be the rights and privileges that the Catholics, of that part 
of the country enjoyed by custom at the time of the union in reference to the 
denominational schools (for there were none by hue on the subject-matter) which 
cannot be interfered with by the legislature, the power of the legislature in the 
matter of education being subject to the above restriction. This could not be 
controverted, and the learned Attorney-General of the province has become a 
party to the appeal in this case only to contend that the statute, passed by the 
legislature, although enacting that the appellant (and with him all the Catholics 
of the province) is bound to contribute his share of the tax imposed for the 
support of the public schools, does dot in any wise prejudice any right or privilege 20 
which they enjoyed by custom. It is necessary, therefore, to first ascertain what 
evidence there is in the ca'se in reference to such custom or practice in that part 
of the North-west Territories prior to the union. His Grace the Archbishop of 
St. Boniface, in an affidavit filed in the proceedings by the appellant, described 
it as follows : —

" Prior to the passage of the Act of the Dominion of Canada, passed in the 
33rd year of the reign of Her Majesty Queen Victoria, chapter 3, known as the 
' Manitoba Act,' and prior to the Order in Council issued in pursuance thereof, 
there existed in the territory now constituting the province of Manitoba, a 
number of effective schools for children. These schools were denominational 30 
schools, some of them regulated and controlled by the Eoman Catholic Church, 
and others by various Protestant denominations.

" The means necessary for the support of the Roman Catholic schools were 
supplied to some extent by school fees paid by some of the parents of the children 
who attended the schools, and the rest was paid out of the funds of the church 
contributed by its members.

" During the period referred to, Eoman Catholics had no interest in or 
control over the schools of the Protestant denominations, and the members of 
the Protestant denominations had no interest in or control over the schools of 
the Eoman Catholics. There were no public schools in the sense of state schools. 40 
The members of the Eoman Catholic Church supported the schools of their own 
church for the benefit of the Eoman Catholic children, and were not under 
obligation to, and did not contribute to the support of any other school.

" In the matter of education, therefore, during the period referred to, Eoman
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Catholics were, as a matter of custom by practice, separate from the rest of the BECOBD.
community, and their schools were all conducted according to the distinctive j«ljie
views and beliefs of Koman Catholics as herein set forth. . suptemecow*of Canada.

" Koman Catholic schools have always formed an integral part of the work case. 
of the Koman Catholic Church. That church has always considered the Judgment of 
education of the children of Roman Catholic parents as coming peculiarly 
within its jurisdiction. The school, in the view of the Koman Catholics, is in 
a large measure the 'children's church,' and whoUy incomplete and largely 
abortive, if religious exercises be excluded from it. The church has always

10 insisted upon its children receiving their education in schools conducted under 
the supervision of the church, and upon being trained in the doctrines and faith 
of the church. In education, the Roman Catholic Church attaches very great 
importance to the spiritual culture of the child, and regards all education 
unaccompanied by instruction in its religious aspect as possibly detrimental and 
not beneficial to children. With this regard the church requires that all teachers 
of children shall not only be members of the church, but shall be thoroughly 
imbued with its principles and faith ; shall recognize its spiritual authority and 
conform to its directions. It also requires that such books be used in the 
schools, with regard to certain subjects, as shall combine religious instructions

20 with those subjects, and this applies peculiarly to all history and philosophy."

His Grace further swears that:
" The church regards the schools provided for by ' The Public Schools Act,' 

and being chapter 38 of the statutes passed in the reign of Her Majesty Queen 
Victoria, in the 53rd year of her reign, as unfit for the purpose of educating 
their children, and the children of Roman Catholic parents will not attend such 
schools. Rather than countenance such schools, Roman Catholics will revert 
to the system of operation previous to the Manitoba Act, and will establish, 
support and maintain schools in accordance with their principles and faith as 
aforementioned.

30 " Protestants are satisfied with the system of education provided for by the 
said Act, ' Public Schools Act,' and are perfectly willing to send their children 
to the schools established and provided for by the said Act. Such schools are 
in fact similar in all respects to the schools maintained by the Protestants under 
the legislation in force immediately prior to the passing of the said Act. The 
main and fundamental difference between Protestants and Catholics with 
reference to education, is, that while many Protestants would like education to 
be of a more distinctly religious character than that provided for by the said 
Act, yet they are content with-that which is so provided and have no conscien­ 
tious scruples against such a system; but Catholics, on the other hand, insist

40 and have always insisted upon education being thoroughly permeated with 
religious aspects. That causes and effects in science, history, philosophy and 
aught else should be constantly attributed to the Deity and not taught merely as 
causes and effects.

" The effect of ' The Public School Act' will be to establish public schools
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in every part of Manitoba where the population is sufficient for the purpose of a 
school, and to supply in this manner education to children free of charge to 
them or their parents further than their share in common with other members 
^ ^e comrmmity of the amounts levied under and by virtue of the provisions 
contained in the Act.

« jn cage Roman Catholics revert to the system in operation previous to the 
]yj;anitoba _^_ct, they will be brought in direct competition with the said public 
schools ; owing to the fact that the public schools will be maintained at public 
expense, and the Eoman Catholic schools by school fees and private subscriptions, 
the latter will labour under serious disadvantage. They will be unable to afford 10 
inducements and benefits to children to attend such schools equal to those 
afforded by public schools, although they would be perfectly able to compete 
with any or all schools unaided by law-enforced support."

John Sutherland and Alexander Poison, in the two affidavits produced by the 
respondent filed in answer to the petition of the appellant, also described how 
matters stood in the province in reference to schools prior to the union, as 
follows : —

" That schools which existed prior to the province of Manitoba entering 
Confederation were purely private schools, and were not in any way subject to 
public control, nor did they in any way receive public support. 20

" No school taxes were collected by any authority prior to the province of 
Manitoba entering Confederation, and there were no means by which any person 
could be forced by law to support any of the said private schools. I think the 
only public revenue of any kind then collected was the customs duty, usually 
4 per cent."

The only possible conclusion of fact to be drawn from these affidavits, 
which form the only evidence of record on this point, is that prior to the union, 
the Catholics residing in that territory by custom, enjoyed not only the privilege 
of having their schools, but also, negatively and as a correlative and an essential 
part of such privilege, that of not being obliged to contribute to the support of 30 
any other system of education. The fact of not being assessable for the support 
of other schools than their own, was the privilege which they had. The 
privilege alone of having their private schools would have been illusory — in fact, 
it could not be said to be a privilege ; the right to have private schools is a 
common law right. To retain a custom or practice which would have enabled 
them to support their own schools as well as the schools of others, would have 
been a singular privilege. In fact, the privilege then ought more properly to be 
said to belong to the class of persons whose schools would have been supported 
by the Catholics. This, it seems to me, is in effect what the respondent says he 
is willing to concede now to the Catholic minority in the province : — 40

" The statute of 1890, says the respondent, obliges, it is true, the Catholics 
to contribute to the support of public schools but it does not compel them to 
send their children to these schools, and does not prevent them either from 
establishing separate schools, and therefore, does not prejudice any of the rights
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or privileges enjoyed by them by custom prior to the union, and the statute then BECOBD 
is intra vires." Such an argument is, in my opinion, entirely erroneous. As a in the 
matter of fact I would not believe that it was seriously relied on, were it not Sl̂ r̂ ^ 
that the provincial court has adopted it. It virtually amounts to this : to allow — 
the majority, which is non-Catholic, to say to the Catholic minority, " You have Case ' 
the privilege of having your schools, you can retain it, provided you help to TasoSr^au,j 
support ours; you cannot send your children to our schools, but we do not ask —continued. 
that you should, all we want you to do is to pay for the education of our 
children."

10 I have looked in vain through the record to come to the conclusion that this 
was the custom or practice prior to the union. The contrary, to my mind, is 
clearly proved. Can it be possible to imagine the practical existence of such a 
system as the one that the respondent would like to establish in Manitoba, and 
at the same time say that the right to have separate schools exists, a right 
which could not be denied under section 22 of the Act constituting the province 
of Manitoba ? It is evident that the legislature by this section, foreseeing that 
necessarily in the near future, one or the other of the two classes, Protestant or 
Catholic, would preponderate by its numbers in the projected province, provided 
for either case. At that time they were about equally divided, for if we refer to

20 the legislation which was enacted by the new province on this subject-matter, 
in 1871, we find that it was provided that the Board of Education should have 
an equal number of Protestants and Eoman Catholics, with a superintendent for 
each class, also dividing equally between the two classes the Government 
subsidy. It was when this was the actual state of affairs that Parliament 
provided, by section 22, for either of these eventualities. By the first sub­ 
section, which I have given at length, Parliament secures to the minority, either 
Protestant or Catholic, as the case may be, the right which they had at the time 
by custom (or practice), and by sub-section 2 gives a right of appeal to the 
Governor-General in Council in respect to any legislation which might be made

30 in relation to their rights on this matter. If it had happened that the Protes­ 
tants had been in the minority they certainly could not have been forced to 
contribute to the support of Catholic schools. They would immediately have 
claimed the right to have their schools, as their co-religionists have in the 
province of Quebec, the right or privilege in its entirety and without prejudice, 
that is, with the exemption of being taxed for the Catholic schools. The 
Catholics of Manitoba, who are to-day in the minority, claim but the same right 
and the free exercise of such right. I am of the opinion that their claim is well 
founded. They have the same right to establish their system of schools as 
their co-religionists have in the province of Ontario, or on the same principle.

40 It is with this object in view and this object alone—at least, I cannot 
suppose any other—that the special provision in reference to denominational 
schools, reproduced from the British North America Act, was inserted in the 
Act constituting the province of Manitoba, adding the words or "by custom," 
or " by practice," words which had become necessary, as I have already stated, 
to complete the idea of the legislature and to provide for its due execution, it 
being a well-known fact that at that time there existed no law in the territory
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FtupremeCourt
of Canada. The corporation of the city of Winnipeg (respondent) and the Attorney- 

Oase. General, whilst in the abstract they are willing to recognize to the minority the 
Judgment of right to have separate schools, yet they want to interfere with the free exercise 

°^ suc^ ri&h*- The whole of the Government grant to education is by the 
statute in question appropriated to the public schools or free schools ; nothing 
is granted to the minority, sec. 108. Nevertheless this grant is taken out of the 
public revenue to which the minority has contributed its pro raid proportion, 
and this fact is the sole basis of His Grace the Archbishop of St. Boniface's 10 
complaint in the llth paragraph of his affidavit, but upon which an erroneous 
interpretation has been put by some. His Grace does not fear for the 
Catholic schools the competition of the public schools, if the legislature will only 
place them on the same footing before the law. What His Grace does assert is 
that if it is intended to support the public schools at the cost of the state and 
leave the Catholic schools to be supported by voluntary contributions, the latter 
will find themselves in a most disadvantageous position. I do not think it is 
necessary to add anything to demonstrate the truth of his assertion. ' But, not 
only does the statute in question, I repeat, give to the public schools the whole 
of the Government grant, "but also imposes upon Catholics direct taxation for 20 
their support. Nay, more, a tax is imposed for the support of the public schools, 
not only on all private property belonging to Catholics, but even on school- 
houses and other property destined by Catholics for the education of Catholic 
children. The statute goes so far by sec. 174 as to order the confiscation in 
certain cases for the benefit of the public or free schools, of educational 
establishments belonging to the Catholic minority.

I am of opinion that such legislation causes a prejudice to the rights and 
privileges belonging to this minority prior to the union, and therefore is ultra vires.

The respondent, in answer to the appellant's petition, makes use also of the 
following ground of argument: " It is possible," he says, " that this legislation 30 
does cause a prejudice to the rights of the minority, but nevertheless it is within 
the powers of the legislature of the province of Manitoba ; because, for example," 
he continues, " a municipal tax or other tax may indirectly more or less deprive 
Catholics of the necessary funds to support their schools, yet you must submit." 
This reasoning cannot prevail, for it is based on something that does not exist. 
By section 22 of the Federal Act of 1870, the Provincial Legislature is specially 
prohibited from causing any prejudice to. the rights of the minority when dealing 
with the subject-matter of education. Then again in the case of a municipal 
tax, the minority is on a perfect footing of equality with the majority and receives 
its proportionate share of what is produced by the tax; whilst in the present 40 
case the appellant contends that he is prejudicially affected by being obliged to 
pay for others and to contribute for the support of schools from which he receives 
no benefit. This is what in reality he complains of. You concede in theory his 
right to a system of schools, but you place obstacles in the way of the exercise of 
the right. If the state levies, for example, $20,000, or any other amount on
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this minority for the support of the public schools, this virtually it seems to me RECORD.
deprives Catholics of so much of their means for the support of their own schools. in the
Now, to place obstacles to the exercise of a right, to interfere with it or obstruct s"fT%%£%"rt
it, is, in itself, clearly to cause a prejudice to that right. And this is what the —
legislature of Manitoba could not do under the unequivocal terms of the one Case-
statute which confers upon it the power to enact laws respecting education. Tascn^rean,j,

I am of opinion to allow the appeal.

PATTEESON, J.
The Statute of Canada (33 Vie., ch. 3) which gave its constitution to the Judgment of 

10 province of Manitoba declares in section 22 that, in and for the province of Patterson ' J- 
Manitoba, the legislature "may exclusively make laws in relation to education, 
subject and according to the following provision :—

" (1.) Nothing in any such law shall prejudicially affect any right or privilege 
with respect to denominational schools, which any class of persons have by law 
or practice-at the union."

"Law" here evidently means statute law. The basis of the constitution 
given to the new province was the British North America Act, 1867. It is 
declared that the Act shall apply to the province, excepting, amongst other 
things, such provisions as are varied by the Manitoba Act (33 Vie., ch. 3, s. 2).

20 Section 93 of the British North America Act, which dealt with the subject 
of provincial legislation respecting education, was not intended to be applied to 
Manitoba without some variations. It was therefore re-written to form section 
22 of the Manitoba Act, the original language being adhered to wherever no 
variation of the provisions was intended. In this way I suppose it was that 
section 22 happens to refer to rights and privileges with respect to denominational 
schools which any class of persons had in the province by law, when there was 
no statute touching such schools that affected Manitoba. The reference in 
section 93 was to statutory rights and privileges existing in some of the provinces 
entering into the confederation. In section 22 it meant nothing. If that section,

80 which is a transcript of section 93 with the interpolation of the words " or 
practice," had not introduced those words, it would have been inoperative for 
want of something to operate on. It is not an example of very precise or 
accurate drafting. The first question for us to decide is what the added words 
" or practice," mean, or whether they also mean nothing. "Which any class 
of persons have by law or practice "—in grammatical effect " have by law or by 
practice."

What is meant by having by practice ?
To have by law here means to have under some statutory provision, the pre­ 

position "by" pointing to the law or statute as the means or instrument by 
40 which the right or privilege was acquired. Are we obliged to understand the 

term " by practice " as intended to signify acquired by practice or user, involving 
some idea of prescription ? It is arguable and has in effect been argued that
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proper understanding of the term — that the word " by " must have 
the same force when understood in the one place as when expressed in the other, 
leading to the conclusion that, inasmuch as no rights or privileges in respect of 
denominational schools had been acquired in the territory in that manner, the 
clause in question is wholly inoperative.

10

20

construction thus contended for may be capable of being supported by 
strict reasoning from rules of grammar or rhetoric, but it is not, in my judgment, 
appropriate to this clause. We have seen that precision and accuracy are not 
characteristics of the clause as a whole, and we cannot properly single out these 
particular words " by practice " for very critical and pedantic treatment.

We must credit the legislature with having intended that these words, 
which were added to those taken from section 93, should have some effect. I 
take the meaning of the clause to be that rights and privileges in respect of 
denominational schools existing by statute, if any such there had been, and 
rights actually exercised in practice at the time of the union, were not to be 
prejudicially affected by provincial legislation.

There were denominational schools maintained by different classes of 
persons, some by the Roman Catholic Church, others by Protestants. The right 
to establish and maintain such schools was not derived from statutory law. It 
was incident to the freedom of British subjects and was independent of and 
anterior to legislation. The Manitoba Act did not assume to preserve that right 
merely as an abstract and theoretical right, but it did so in favour of such 
classes of persons as at the union were practically exercising it. If this construc­ 
tion seems to do any violence to the language of the clause it is only by treating 
the word " by " where it is understood before the word " practice " as not having 
precisely the same force as when expressed before the word "law." But as 
once remarked by one of the most eminent of English judges, Lord Stowell, 
when Sir W. Scott, "Courts are not bound to a strictness at once harsh and 
pedantic in the application of statutes." (The Reward, 2 Dods. Adm. Bep. 269.)

Dicta to the same effect, as well as examples of their application, abound 30 
in the books. Thus in a recent case, Salmon v. Duncombe (L. K., 11 App. Gas., 
627), we find it laid down in the judgment of the Judicial Committee, that 
where the main object and intention of the statute are clear, it must not be 
reduced to a nullity by the draftsman's unskilfulness or ignorance of law, except 
in the case of necessity or the absolute intractability of the language used.

"The more literal construction of a statute," said Lord Selborne, in 
Caledonian By. Co. v. North British %. Co., (L. E., 6 App. Gas., 114), " ought 
not to prevail if it is opposed to the intentions of the legislature, as apparent by 
the statute, and if the words. are sufficiently flexible to admit of some other con­ 
struction by which that intention will be better effectuated." 40

In my opinion, the Eoman Catholics are a class of persons who had, within 
the meaning of the statute, rights and privileges with respect to denominational 
schools in the province of Manitoba at the union.
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The rights and privileges preserved by the statute were only those peculiar RECORD. 
to schools as denominational schools, or which gave the schools that character. in the 
Chiefly, they were the education of their children, under the control and direction ^^ufa* 
of the church, and the maintenance of their schools for that purpose. —

Case.
A point is made in the affidavit on which these proceedings are founded judgment of 

upon the fact that the schools of the Roman Catholic Church were maintained 
by the Catholics by contributions in some form, as fees for tuition, or as con­ 
tributions to the general funds of the church, or possibly, though we are not 
told that it was so, as subscriptions for school purposes, and the schools of the 

10 Protestants were maintained by Protestants, neither body contributing, 
or being liable to contribute, to maintain the schools of the other. The 
fact is not without importance from a point of view which I shall presently 
notice, but I am not prepared to hold that the immunity enjoyed from liability 
to support schools of another denomination, at a time when taxation for school 
purposes was unknown in the territory, was a privilege in respect of denomi­ 
national schools.

The provincial statute of 1890, which is attacked as ultra vires, renders 
every taxpayer liable to assessment for the support of the public schools. 
These schools are not denominational, and they are objectionable to the Eoman 

20 Catholic Church, which insists upon the supervision of the education of the 
children of its members. The effect of the new statute and the grounds of 
objection to it are explained in the affidavit of Archbishop Tache. I refer par­ 
ticularly to paragraphs 8, 10 and 11. Bather than countenance the public 
schools, he tells us in the 8th paragraph, Eoman Catholics will revert to the 
system in operation previous to the Manitoba Act, and will establish, support 
and maintain schools in accordance with their principles and faith. In other 
words, they will assert and act upon the privilege or right in respect of denomi­ 
national schools which, as I construe section 22, they had as a class at the union.

It is thus in effect asserted on the part of the applicant, that the right or 
30 privilege has not been destroyed by the Public Schools Act of 1890. The same 

assertion is made on the part of the respondents, who make it one of their 
grounds in support of the by-laws which are attacked, or rather in support of the 
provincial statute. But the right or privilege may continue to exist and yet be 
injuriously affected. It is not the cancelling or annulling of the right that is 
forbidden. The question is, does the statute of 1890 injuriously affect the right ? 
That it does so appears to me free from serious doubt.

In one form or another the members of the church supported the schools of 
the church. As a class of people they bore the burden. We are not concerned 
to inquire how the burden was distributed among the individual members, or 

40 whether each one bore some part of it. The privilege in question appertained 
to the class of people, and the burden was borne by the class. The bearing of 
the burden was essential to the enjoyment of the privilege. It is the 
maintenance of a school that is of value to the community or class rather than 
the abstract or theoretical right to maintain it. In other words, the value of the 
right depends upon the practical use that can be made of it. Whatever throws
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an obstacle in the way of that practical use prejudicially affects the right. It is 
not conceivable that in any community, and notably among the settlers in a 
regi°n ^ke Manitoba, a burden of taxation for the support of public schools can 
be imposed on the people of any religious denomination without rendering it 
less easy for the same people to maintain denominational schools. The degree 
°f interference is immaterial. If it occurs to any extent the right to maintain 
the denominational school is injuriously affected.

It has been objected that the argument against the public school tax on the 
ground of its making the people less able to support their denominational 
schools involves the denial of the right to impose ordinary municipal taxes, 10 
because those taxes also absorb their share of the means of the taxpayers. The 
objection is aside from the issue. The provision of the statute relates only to 
legislation respecting education, and the restriction is upon the power to make 
laws on that subject.

It is, however, merely a question of pecuniary ability to do one's share in 
supporting a denominational school in addition to paying the public school tax. 
Assuming the ability in the case of every individual belonging to the denomina­ 
tion, which is an extravagant assumption, we must remember that one payment 
is compulsory and the other voluntary. When a man has, under compulsion, 
paid his money for the support of the public school, it is natural that he should 20 
be less willing to avail himself of the privilege of paying for the support of the 
other, though his right to pay as well as his ability remain. The contest is over 
the right or privilege, not of the individual, but of the class of persons.

We are familiar with the expression "injuriously affected" as used in the 
compensation clauses of the Kailway Acts and in the English Lands Clauses 
Act. It would be labour lost to cite cases turning upon the application of the 
provisions for compensating persons whose lands are injuriously affected by 
work done under sanction of law. They are very numerous, and the English 
cases will be found collected in Cripps on Compensation (2nd Ed., ch. 9) and 
several other treatises. The claim to compensation failed in many of the cases 30 
in which lands were injuriously affected, for reasons arising on the statutes 
under which the claim was made, as, e.g., because the injury was caused by an 
act that would not have given a right of action at common law, or because it 
was caused by the operation only, and not by the construction of the work ; 
but all the cases agree in recognizing as something that injuriously affects a 
man's property whatever interferes with his convenience in the enjoyment of it 
or of any right in respect of it, or prevents him from enjoying it to the best 
advantage, and whether the injury happens to be permanent or only temporary. 
The same principle makes it imperative to hold that the right of a class of 
persons with respect to denominational schools is injuriously affected if the 40 
effect of a law passed on the subject of education is to render it more difficult 
or less convenient to exercise the right to the best advantage. I mean the 
direct effect of the law, and I regard the prejudice to the denominational school 
which is worked by making those to whom it looks for support pay the school 
tax as a direct effect of the statute. There may be indirect results by which the
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denominational school may suffer in its prestige or prosperity, yet which cannot RECORD. 
be taken to bring the statute under the censure of section 22. One of these, 
viz., the competition of the public schools, is alluded to in the eleventh para- 
graph of His Grace the Archbishop's affidavit. I am not quite sure that I fully 
understand that paragraph. I am not sure whether the objection it indicates Case- 
extends to the establishment of any schools at the public expense, or only to 
the assessment of Roman Catholics for the support of public schools. I shall, 
therefore, merely say that according to my present opinion, a public school may, 
by reason of superior equipment or of other advantages, compete with a 

10 denominational school to the disadvantage of the latter without thereby 
affording just cause for complaint.

Upon the grounds which I have thus discussed, I am of opinion that the 
Act of 1890 transgresses the Emits of the power given by the 22nd section of 
the Manitoba Act, and that the assessment which the appellant is resisting is 
illegal.

It may not be out of place to remark, though it is scarcely necessary to do so, 
that there is no general prohibition of legislation which shall affect denominational 
schools. The prohibition relates only to the rights and privileges of classes of 
persons and to legislation which injuriously affects such rights. There is, 

20 therefore, room for legislative regulation on many subjects, as, for example, 
compulsory attendance of scholars, the sanitary condition of school-houses, the 
imposition and collection of rates for the support of denominational schools, and 
sundry other matters which may be dealt with without interfering with the 
denominational characteristics of the school, and which, I suppose, were dealt 
with in the statutes of the province that were repealed in 1890 to make way for 
the system now complained of.

I am of the opinion that the appeal should be allowed and the by-laws of 
the city of Winnipeg, Nos. 480 and 483, quashed, the appellant having his costs 
of the appeal and also of all proceedings in the courts below.

30 LOGAN vs. THE CITY OF WINNIPEG.
of Winnipeg. 

AFFIDAVIT. * of

In the Queen's Bench. S^'s*
In the matter of the application to quash by-law 514 of the

city of Winnipeg.
I, the Most Reverend Robert Machray, Doctor of Divinity, of the city of 

Winnipeg, in the province of Manitoba, the Bishop of Rupert's Land, make 
oath and say :

1. In the year 1865 I was appointed by the Crown, on the recommendation 
of the Archbishop of Canterbury, under the sign manual of the Queen, Bishop 

40 of Rupert's Land.
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RECORD. 2. The diocese of Rupert's Land, in 1865, covered the whole of the 
in the North-west Territories of Canada, the district of Keewatin, the present province 

°^ Manitoba an^ that portion of the westerly part of the province of Ontario 
lying westerly of the height of land and running between Rat Portage and 
port Arthur.

^' Subsequently the diocese was sub-divided into eight bishoprics, one of 
Land, sworn which, still known as Rupert's Land, consists of the province of Manitoba and 

*kat Portion of the province of Ontario referred to above. The whole of the 
said original diocese of Rupert's Land is now called the ecclesiastical province 
of Rupert's Land, of which I am the Metropolitan, and I am also Bishop of the 10 
smaller diocese of Rupert's Land last above described.

4. I have continued to be Bishop of the old diocese of Rupert's Land first 
above described, and of the smaller diocese last above described, ever since my 
appointment in 1865.

5. Upon my arrival in the diocese in 1865 I found there existed a great 
want of schools for the education of the youth, and I at once set about 
reorganizing St. John's College, and in 1866 I opened it for higher education 
and it has so continued ever since, and I commenced as soon as I could the 
reorganization of the system of primary schools of which I found most vacant.

6. I endeavoured to start at least one parochial school in each parish where 20 
there was a missionary of the Church of England, and I so far succeeded in this 
work that with the assistance of the Church Missionary Society of the Church of 
England there were under my care in 1867 fourteen common parochial schools 
within the Red River settlement, as well as schools at the missions in Manitoba 
outside the settlement and missions in the interior.

7. In the year 1869 there were sixteen schools regularly organized for the 
teaching of boys and girls in the different parishes in the said Red River settle­ 
ment, inclusive of Westbourne and Scanterbury.

8. I find that in my address to the synod of Rupert's Land, delivered on 
the 29th day of May, 1867, I used the following language with reference to the 30 
schools, viz. : — " Passing now from ihe college to the common schools, I rejoice 
to say that there has been, during the past half year, a full opportunity for 
learning the elements of education — reading, writing and arithmetic — from the 
extreme end of the Indian settlement up to Westbourne, with the single 
exception of the small parish of St. Margaret's at the High Bluff, and in that 
parish a very creditable subscription was promised towards the salary of a master, 
so that I trust by another year even that blank may be supplied. And I believe 
the distances to be travelled to these schools are not greater than are frequently 
performed in our home parishes in England and Scotland. Excluding the 
school at Westbourne, which remains on the Church Missionary list, being about 40 
thirty-five miles beyond the settlement, we must look to the maintenance of 
fourteen schools. Of these eight have hitherto been supported by the Church 
Missionary Society at a cost of £285 a year. The society said some time ago 
that this help must at once cease."
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And in my charge to the synod of Bupert's Land on the 24th day of February, RECORD 
.. 1869,1 used the following language :—" Schools have been established in every in the 

parish, but the effort to maintain them has been a difficult one, from the larger 
amount now required to obtain the services of a schoolmaster and from frequent 
resignations. The whole question must, however, soon be grappled with. There Case> 
must be some distinct regulations laid down defining the conditions under which 
grants from the diocesan fund are to be given, and some plan of diocesan 
inspection will be necessary. But before we can obtain all we could wish with 
our schools, I feel we must be able to provide still larger salaries and have —continued. 

10 trained teachers. How to secure such a training has been a good deal in my 
mind, but I do not yet see the way to the accomplishment of what I wish." 
And the statement therein made by me on those two occasions are, I believe, 
true in substance and in fact, and are given in the reports of the synod published 
at the time.

9. The schools which were established as above set forth continued until 
the establishment of public schools by the laws of Manitoba hereinafter 
referred to.

10. The teacher in each of these schools was under the control of the 
vestry and the clergyman of each parish, and in some cases there were two and 
even three parochial schools in one parish. The schools were opened and closed 

20 with forms of prayer, and the teacher of each of these schools was required to 
instruct the school every day in the Holy Scriptures, and he was required to 
teach the children the English Church catechism. The missionary in each 
parish was expected to look after such religious training and to teach the 
children or see that the children were taught according to the tenets of the 
Church of England, and the said schools were denominational schools belonging 
to and supported by the religious denomination of the Church of England.

11. The teachers were paid a salary, part of which was paid through me 
to the parish clergyman, as I was treasurer of the synod, and specially looked 
after the funds for the support and maintenance of these various schools.

30 12. The money for the payment of the school teachers and for the main­ 
tenance of the schools was procured partly from the funds of the church, partly 
from voluntary subscriptions and partly from fees charged the parents of the 
children attending the parochial schools; but as far as my knowledge goes, no 
child of any English Church parents was prevented from attending these schools 
by reason of poverty.

13. The schools above described were purely denominational schools ; the 
teachers were members of the Church of England. I do not remember in my 
time any instance of a teacher who was not a member of our church, with' one 
exception.

40 14. At the time of the union of this province with Canada there were 
estimated to be, and I believe there were, about 12,000 Christians residing in 
this province. Of these over 6,000 were Eoman Catholic and nearly 5,000 were
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ers of the Church of England, the rest were chiefly Presbyterians, with a 
other denominations.

15. The Christians residing in this province as above set forth resided in 
what was known as the Bed Eiver settlement, and would practically be included 
in an area not exceeding sixty miles from the city of Winnipeg.

16. In the year 1871, when the first Public School Act of Manitoba was 
passed, I joined heartily with the Provincial Executive in endeavouring to carry 
into effect the school law then enacted, believing that under that Act public 
schools -could be carried on giving such religious instruction as would be satis­ 
factory to the members of the Church of England and to myself. 10

17. But many of the members of the Protestant section of the Board of 
Education did not hold the same views as myself as regards, for example, the 
necessity of not only reading but teaching the Bible, so that the religious 
instruction given in the schools was never satisfactory to me ; but there was 
nothing in the Act preventing a more satisfactory amount of religious teaching 
when the members of the section became favourable to this, so I always looked 
forward to securing some day more satisfactory provision. With the great 
majority of the bishops and clergy of the Church of England, I believe that the 
education of the young is incomplete, and may even be hurtful if religious 
instruction is excluded from it. 20

18. The Public Schools Act passed by this province in the year 1890 has 
so limited religious exercises that it is doubtful if under it there can be any 
religious teaching given in the schools, so that the public schools to-day are not, 
as regards religious teaching, as I hoped and expected they would be when the 
first Act was passed.

19. The religious and moral training given to children in the public 
schools of this province, under sanction of the laws of this province, is not in 
accordance with my views or wishes, and is not in accordance with the views of 
Church of England ; and consequently the present law, in taxing all members of 
the Church of England, and giving no aid from the state to denominational 30 
schools, prejudicially affects the rights and privileges of the people belonging to 
the Church of England with respect to the denominational schools which they 
had by practice, and were lawfully exercising, before and at the union of this 
province with Canada.

20. Before the union I, with the advice of my synod, controlled the 
religious training of children of persons belonging to the Church of England, in 
their education in the parochial schools.

.21. When the first School Act was passed above mentioned, and when the 
first schools under that Act were established, the various parish vestries, with 
my sanction, permitted schools to be established and to be carried on under that 40 
Act in most, if not all, the school-houses in which the Church of England 
parish schools had previously been carried on, and my sanction was given in the - 
hope and belief that at least those public schools would still give a religious and
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moral training such as I thought it necessary for children to receive; but i 
had known then that the Public Schools law would permit and allow schools in the 
under that Act to be carried on without, or with as little, religious training as is St̂ r̂ 10 
now given in the public schools of this province, I should have done what I — 
could to resist it, and, if unable in our peculiar circumstances to continue those Cafe- 
parochial schools, I should have encouraged the opening of such schools and 
the increasing of them as soon as it was permitted; and I have no doubt that if 
religious training is excluded from the public schools, as is threatened, this will 
be the policy in future of the Church of England and of myself. The re- —continued. 

10 establishment of our parish schools is merely a question of means and time.
22. If separate schools are granted to any body of Christians because' of 

rights secured owing to practice existing prior to the union, then I claim that 
the Church of England is peculiarly entitled to such separate schools.

23. As far as I have had any influence, I have always endeavoured to 
influence public opinion and the legislature as much as I could to have provision 
made for the religious training of youth, and by the Public Schools Act of 1890 
I was deeply disappointed; and I believe that by that Act, if separate schools do 
not receive state aid as well as the schools under the Act, the children of 
parents of the Church of England have been prejudicially affected.

20 24. Before the Act of 1890 was passed, I expressed my views on the 
schools question, and on the rights of the people of the Church of England, 
under the Manitoba Act, in my charge to the synod, given on the 29th day 
of October, 1889, in which I used the following language :—" Though we have 
" not now any primary schools, it is not because, in view of the church, such 
" schools are of small importance. The day was when we had a church primary 
"school wherever we had a clergyman. That was our position when this 
" province was transferred-to Canada, and it seems probable that the Dominion 
" intended to recognize such efforts in the past and to protect the school interests 
" that then existed. But our church saw such advantages in a nationa^jystem

30 "of schools, and such reason to have confidence in the adminisTiratiorr oflt, that 
" it went heartily into it, trusting that the schools would be worthy of a Christen 
" people and give an education in which the first, namely, the religious interests 
" of the children, would not be lost sight of. And I may say that the only 
" reason which has led me for so many years to give up time that I could ill 
" spare to be a member of the Board of Education has been the hope that, by 
" conciliatory action, I might help in securing a measure of religious instruction 
" reasonably satisfactory at once to ourselves and the other religious bodies."

25. One of the schools conducted by the Church of England as hereinbefore
mentioned was situate in the parish of St. John's, which parish now forms a part

40 of the city of Winnipeg, and said school was situate at the time of the union of
this province with Canada in a territory which now forms part of the territory of
the city of Winnipeg.

26. Said schools of the Church of England were supported in part by funds 
of the church, in part by voluntary subscriptions, and in part by fees voluntarily
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RECORD, paid by members of the Church of England and by the parents and guardians of 
frTthe children attending such schools, and were in no way supported or aided by funds 

raised by general rates or taxation.J °

E. MACHRAY,
Bishop of Rupert' 's Land,•

of Canada.

c
Affidavit of
Bishop of 
Bupert's
Land, sworn Sworn before me at Winnipeg, in the province of Manitoba, this 3rd day of
3rd Dec. 1891 -pv 1 A -r. ion-1-continued. December, A.D. 1891.
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J. E. FULLEETON,
A Commissioner in B. B., dec.

In ike, Queen's Bench. 10

In the matter of the application to quash By-law 514 of the city of Winnipeg.
-*-' Alexander Logan, of the city of Winnipeg, in the province of Manitoba, 

Esquire, make oath and say :
1. I was born in the year eighteen hundred and forty-one, at Point 

Douglass, in the Eed Eiver settlement in Eupert's Land, and I have always 
resided at the said Point Douglass, and still reside there.

2. The said Point Douglass is in the parish of St. John, in the province of 
Manitoba, and is within the territorial limits of the city of Winnipeg, and I am a 
resident of the said city of Winnipeg and a ratepayer thereof to a large amount.

3. I am and always have been a member of the- Church of England. 20'
4. At the time of the union of the province of Manitoba with Canada I was 

married and had two children.
5. At, and for many years prior to the said union, there was a parochial 

denominational school of the Church of England within the said parish of 
St. John, and within the territory now comprised in the city of Winnipeg, and 
the said school was a day school conducted by teachers appointed by the Church 
of England Bishop of Eupert's Land, in which, and in addition to the ordinary 
subjects taught in schools, the catechism of the Church of England was taught, 
and the pupils in said school were instructed in religious subjects according to 
the tenets of the Church of England. 30- "

6. The said school was continued up to and for some time after the union 
of the said province with Canada, and the same school still exists in a modified 
form, and I attended said school as a pupil before said union and received my 
primary education therein.

7. I was- well acquainted with the said Eed Eiver settlement before and 
after said union, and I say that at the time of said union there was established 
in each parish of the Church of England throughout said settlement a parochial
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denominational school, and in some parishes more than one of such schools, and RECORD. 
and in all such schools teachings in religious subjects according to the Church in the 
of England faith were conducted in a manner similar to the said school in the ^^^^ 
parish of St. John, and the children of English church parents attended said -r 
schools and no other schools. Case '

Affidavit of
8. Save and except the said English church parochial school of the parish 6̂3^ldg^orn 

of St. John and St. John's College, which also belonged to the Church of sist Dep.i89i 
England, and except a private school kept by the nuns on the property of the late —c°"itnueci- 
William Drever, there was not at the time of said union any school or educational 

10 institution in existence within said territory now included in the city of Winnipeg.
9. The territory comprised in the city of Winnipeg covers an area of about 

twenty square miles.
10. The paper writing hereunto annexed and marked with the letter " A " 

is a certified copy of the above-mentioned by-law of the city of Winnipeg, No. 514, 
and said copy was received from the city clerk of the city of Winnipeg.

11. In and by said by-law a rate is levied for school purposes of four and
two-tenths mills in the dollar upon all ratepayers alike, and upon persons of all
religious denominations alike, and the moneys so raised are intended to be used
in the support of public non-sectarian schools pursuant to the provisions of the

20 Public Schools Act.
12. I have not yet paid my taxes for the year one thousand eight hundred 

and ninety-one imposed under said by-law.
13. I have at the present time three children of school age, namely, one of 

the age of fourteen years, one of the age of eleven years, and one of the age of 
five years, and I claim the right to have rny children taught religious exercises in 
school according to the tenets of the Church of England, and I claim that such 
right was secured to me and other members of the Church of England, at the 
time of said union, by the provisions of the Manitoba Act.

14. I do not approve of the manner in which religious exercises are taught 
30 in schools where they are so taught under the provisions of the Public Schools 

Act, and I claim that the tax for the support of schools imposed upon me by 
said by-law, and pursuant to said Public Schools Act or by any other Act of the 
legislature by which I am compelled to contribute for the support of schools not 
under the control of the Church of England, prejudicially affects my rights as a 
member of the Church of England, and if compelled to pay such tax I and other 
members of the Church of England are less able to support schools in which 
religious exercises and teachings in accordance with our form of worship could 
be conducted.

ALEXANDER LOGAN.
40 Sworn before me, at the city of Winnipeg, in the province of Manitoba, 

this 3rd day of December, A.D. 1891.
R. H. HAYWAKD.

A Commissioner in B. E., &c.
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RECORD.
Inthe "A." 

fiupremeCourt 
of Canada..

— Bii-hm A o. 514.
Case.

NO! 5U, A by-law to authorize an assessment for city and school purposes in the 
dated lath city of Winnipeg for the current municipal year, A.D. 1891.

Whereas it is expedient and necessary for city purposes to raise the sum of 
$389,327.19 for interest on debentures and ordinary current municipal and 
district and school expenditure for the current year by a tax on all real and 
personal property appearing on the assessment rolls of the city of Winnipeg for 
the year 1891, except properties wholly or partially exempt.

And whereas the amount of the whole rateable property of the city of 10 
Winnipeg as shown by the last revised assessment rolls of the said city of 
Winnipeg is $19,944,270.

And whereas certain properties are exempt from all rates save for schools 
and school expenditure, and it will require a rate of 19£ mills on the dollar on 
the amount of the said rateable property to raise the sum so required as 
aforesaid for interest on debentures now accruing due and for the ordinary 
current municipal and school expenditure for the year A.D. 1891, whereof 
the rate of 15^ mills on the dollar shall be for interest on debentures now 
accruing due, and for the ordinary current municipal expenditure, and the rate 
of 4T2o mills on the dollar shall be for school expenditure for the year 1891. 20

Therefore the council of the city of Winnipeg in council assembled enacts 
as follows :—

1. There shall be raised, levied and collected a tax of 19J mills on the 
dollar upon the whole assessed value of the real and personal property in the 
city of Winnipeg, according to the last revised assessment rolls for the year 
1891, of which the amount of 15T3o mills on the dollar shall be to provide for 
the payment of interest on debentures now accruing due, and for the ordinary 
current municipal expenditure, and 4^ mills on the dollar shall be for the 
schools of the city for the year A.D. 1891.

2. Upon properties rateable for school expenditure only, there shall be 30 
levied and collected a rate of 4£ mills on the dollar of assessment.

3. The sum of two dollars ($2.00) poll tax shall be levied and collected 
from every person residing within the city of Winnipeg and being of the age of 
21 years and upwards who has not been assessed upon the assessment roll of 
the city of Winnipeg, or whose taxes do not amount to two dollars, in which 
latter case a total tax of two dollars only shall be levied, which taxes shall be 
collected in the same manner as other taxes.

The taxes and rates hereby imposed shall be considered to have been 
imposed and to be due on and from the 14th day of July, A.D. 1891.
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Done and passed in Council assembled at the city of Winnipeg, this 13th RECORD.
day of July, A.D. 1891. in the

A. McMICHEN, "To^S
Chairman. case.

By-law

G. J. BROWN,
City ClerL

Certified true copy of by-law No. 514 of the city of Winnipeg, passed in 
Council on the 13th day of July, A.D. 1891.

C. J. BROWN,
10 City Clerk.

In the Queen's Bench. 

In the matter of the application to quash by-law 514 of the ,*1 . ,,7. • ^ J B.H.Hayward 
City 01 Winnipeg. sworn 4th

Dec. 1891.

I, Robert Henry Hayward, of the city of Winnipeg, in the province of 
Manitoba, accountant, make oath and say :

1. I am now and have been for the past ten years a resident of the city of 
Winnipeg.

2. I am and have been for a number of years past a ratepayer of said 
city.

20 3. I am a member of the Church of England.
4. The religious exercises conducted in the public schools of the city of 

Winnipeg at the present time are those prescribed by the advisory board of the 
Department of Education, pursuant to the provisions of the Public Schools Act, 
and such exercises consist of the reading, without note or comment, of certain 
selections from the authorized English version of the Bible, or the Douay 
version of the Bible, and the use of a form of prayer.

5. The said selections from the Scriptures are not taught, but are simply
read without comment, and neither the catechism of the Church of England
nor any other catechism is taught in said schools, nor is any religious instruc-

30 tion given in said schools beyond the reading of said selections from the Bible,
and the reading of said prayer.

6. The printed pamphlet now produced and shown to me and marked as 
exhibit "B" to this my affidavit, is a printed copy of the regulations of the 
said advisory board regarding religious exercises in public schools, and the said 
pamphlet was received from the Department of Education for the province of 
Manitoba.
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7. I have read over the certified copy of the above mentioned by-law, 
which is annexed to the affidavit of Alexander Logan, sworn to herein on the 
3rd day of this present month of December, and which certified copy is now 
produced and shown to me at the time of making this affidavit, and is marked 
as exhibit "A" to this affidavit.

8. In and by the, said by-law a rate is levied for school purposes of 
4T2o mills in the dollar upon all ratepayers of the city of Winnipeg alike, and 
upon members of the Church of England as well as upon members of all other 
religious denominations, no distinction being made in respect of religious 
denominations, and the moneys so raised are intended to be used in the support 10 
of public non-sectarian schools established pursuant to the provisions of the 
Public Schools Act.

9. The effect of said by-law is that members of the Church of England 
are compelled to pay a tax for the support of public non-sectarian schools, in 
which there is not religious teaching according to the tenets of the Church of 
England.

10. I have one boy of school age, namely, the age of 13 years, and 
although I am compelled by the said by-law and by the Public Schools Act to 
contribute to the support of said public schools established under said Public 
Schools Act, I send him to a school established by the rector of the English 20 
church parish of All Saints, in the said city of Winnipeg, and under the control 
and management of the said rector, where he receives religious instruction 
according to the tenets of the said Church of England in addition to ordinary 
school instruction, and I voluntarily pay fees for his tuition at said school, and 
I do not send him to any of the said public schools.

11. There are many other boys in the said city of Winnipeg sent by their 
parents, who are resident ratepayers of the city of Winnipeg and members of 
the Church of England, to the said All Saints' School, for reasons which I verily 
believe are similar to my own.

E. H. HAYWAED. 30

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
4th day of December, A.D. 1891.

GHENT DAVIS,
A Commissioner in B. R., dec.

Begulations 
of Advisory 
Board, 
adopted 21st 
May, 1890.

"B."

Regulations of the Advisory Board regarding Religious Exercises in the Public 
Schools. Adopted 21st May, 1890.

Until further notice the religious exercises in the public schools shall be :— 
(a) The reading, without note or comment, of the following selections
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from the authorized English version of the Bible or the Douay version of the 
Bible.

(b) The use of the following forms of prayer.

SCBIPTUBE BEADINGS.
PART I.—Historical.

1. The Creation ........................................................Gen.
2. The Creation—cont. ............................................Gen.
3. The Fall of Man........................ ...........................Gen.
4. The Deluge ............................................................Gen.

10 5. The Covenant with Noah ....................................Gen.
6. The Trial of Abraham ........................................Gen.
7. Isaac Blesses Jacob ............................................Gen.
8. Esau's Blessing ....................................................Gen.
9. Jacob's Vision........................................................Gen.

10. Jacob's Beturn to Bethel ...:................................Gen.
11. Joseph and his Brethren ....................................Gen.
12. Joseph Sold into Egypt ........................................Gen.
13. Pharaoh's Dream ................................................Gen.
14. Joseph's Interpretations........................................Gen.

20 15. Jacob's Sons' Visit ................................................Gen.
16. Jacob's Sons' Beturn from Egypt........................Gen.
17. The Second Visit to Egypt ................................Gen.
18. Joseph and his Brethren ....................................Gen.
19. Joseph and his Brethren—cont.. ...........................Gen.
20. Joseph and his Brethren—cont.............................Gen.
21. Joseph Discovers Himself to His Brethren ........Gen.
22. Jacob and his Household go into Egypt ............Gen.
23. Jacob's Interview with Pharaoh ........................Gen.
24. Death of Jacob ....................................................Gen.

30 25. Burial of Jacob ....................................................Gen.
26. Moses at the Burning Bush ................................Exod
27. Grievous Oppression of the Hebrews ................Exod
28. The Passover ........................................................Exod
29. The Israelites Escape through the Bed Sea........Exod
30. The Song of Deliverance ....................................Exod
31. Giving of Manna ................................................Exod,
32. The Water from the Bock ....................................Exod,
33. The Ten Commandments ....................................Exod,
34. The Covenant with Israel ....................................Exod.

40 35. The Tabernacle ....................................................Exod.
36. Spies sent into Canaan ........................................Num.
37. The People Bebel at the Report of the Spies ....Num.
38. The Song of Moses................................................Deut.

RECORD.

In the
SupremeCourt 

of Canada.

Case.
Eegulations 
of Advisory 
Board, 
adopted 21st 
May, 1890 
—continued.

i. 1—19.
i. 20—31.
iii.
viii. 1—22.
ix. 1—17.
xxii. 1—18.
xxvii. 1—29.
xxvii. 30—45.
xxviii. 10—22.
xxxv. 1—15.
xxxvii. 1—22.
xxxvii. 23—36.
xli. 1—24.
xli. 25—43.
xlii. 1—20.
xlii. 21—38.
xliii. 1—14.
xliii. 15—34.
xliv. 1—13.
xliv. 14—34.
xlv.
xlvi. 1—6, 28—34.
xlvii. 1—12.
xlviii. 1—21.
1. 1—26.
. iii. 1—20.

v.
. xii. 1—20. 
. xiv. 10—31. 
. xv. 1—22.

xvi. 2—35.
xvii.
xx. 1—17.
xxiv.
xl. 17—36.
xiii. 17—33. 
xiv. 1—30. 
xxxii. 1—14.
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RECORD. 39. The Death of Moses ................................ ............Dent, xxxiv.
inthe 40. Joshua Succeeds Moses ........................................Josh. i. 1 — 17.

supremecourt 41 . The Covenant with Joshua ................................Josh. xxiv. 1—28.
- 42. The Call of Samuel................................................! Saml. iii.

CMe- 43. The Israelites Desire a King ................................Saml. viii. 1—20.
ofeAd^sorny 44. Samuel Anoints Saul ............................................Saml. ix. 21—27, xi. 1—11.
Board, 45. Samuel Anoints David ........................................Saml. xvi.

892o st 46. David and Goliath ................................................Saml. xvii. 1—27.
continued. 47. David Overcomes Goliath ....................................Saml. xvii. 28 — 54.

48. David and Jonathan ............................................Saml. xviii. 1 — 16. 10
49. David instructed as to the Building of the

Temple ............................................................1 Chron. xvii. 1 — 17.
50. David's Advice to Solomon ................................1 Chron. xxviii. 1 — 20.
51. David's Preparation for Building the Temple ....1 Chron. xxix. 1 — 19.
52. Solomon's Wise Choice ........................................1 Kings iii. 1 — 15.
53. Preparations for Building the Temple ................1 Kings v.
54. Solomon's Prayer at the Dedication of the

Temple ............................................................2 Chron. vi. 1—21.
55. Solomon's Prayer ............ ............................:.... ...2 Chron. vi. 22 — 42.
56. Elijah ........................ ................................... ........1 Kings xvii. 20
57. Elijah and the Prophets of Baal ........................1 Kings xviii. 1 — 21.
58. Discomfiture of the Prophets of Baal ................1 Kings xviii. 22 — 46.
59. Elijah in the Wilderness ....................................1 Kings xix. 1 — 13.
60. Elijah and Elisha ................................................2 Kings ii. 1—15.
61. Naaman the Leper ................................................2 Kings v. 1 — 19.
62. The Pall of Israel ................................................2 Kings xvii. 6—24.
63. Public Worship of God Kestored ........................2 Chron. xxix. 20—36.
64. Deliverance under Hezekiah ................................2 Kings xix. 1 — 19.
65. Deliverance under Hezekiah — conk. ....................2 Kings xix. 20 — 36.
66. Rejoicing of the Israelites at the Eestoration of 30 

Divine Worship ................................................2 Chron. xxx.
67. Jerusalem taken by Nebuchadnezzar ................2 Chron. xxxvi. 5 — 21.
68. The Golden Image ................................................Dan. iii. 1—18.
69. The Fiery Furnace........ ........................................Dan. iii. 19—30.
70. Daniel in the Lion's Den ....................................Dan. vi.
71. The Temple Rebuilt ............................................Ezra i. 1 — 6, and iii.

PART II. — The Gospels.
1. Christ the Word ....................................................John i. 1—18.
2. The Birth of Christ announced.... .................... ....Luke ii. 8 — 20.
3. The Visit of the Magi........ ...................................Matt. ii. 1—12. 40
4. The Song of Simeon ............................................Luke ii. 25 — 40.
5. Jesus in the Temple ............................................Luke ii. 41 — 52.
6. The Baptism of Jesus Christ..... ............... ............Matt. iii. 1 — 17.
7. The Temptation of our Lord.... .................... ........Luke iv. 1 — 15.
8. Testimony of John the Baptist ............................John i. 19 — 34.
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9. The First Disciples................................................John i. 35—51. RECORD.
10. Jesus of Nazareth ................................................Luke iv. 16—32. i,,tiie
11. At Capernaum........................................................Matt. iv. 13—25. ^ft-avad"*
12. Sermon on the Mount ........................................Matt. v. 1—12. —
13. Sermon on the Mount—cont..................... ............Matt. v. 13—20, 33—37. Case -
14. Sermon on the Mount—cont. ................................Matt. v. 38—48. SrSwS?
15. Sermon on the Mount—cont.... .............................Matt. vi. 1—18. Board,
16. Sermon on the Mount—cont..... ............................Matt. vi. 19—34. Ma°y, i89Q S
17. Sermon on the Mount—con£.................................Matt. vii. 1—14. —continued.

10 18. Sermon on the Mount—cont.................................Matt. vii. 15—29.
19. The Miraculous Draught of Fishes ....................Luke v. 1—15.
20. The Healing of the Paralytic................................Luke v. 16—26.
21. The Twelve Apostles sent forth............................Matt. ix. 36—38, x. 1—11.
22. The Centurion's Servant. The Widow's Son....Luke vii. 1—17.
23. The Declaration concerning John........................Matt. xi. 2—19.
24. The Feast in Simeon's House ............................Luke vii. 36—50.
2*5. Privileges and Responsibility................................Matt. xi. 20—31.
26. The Sabbath ............ ...........................................Luke vi. 1—11.
27. Parable of the Sower ............................................Mark iv. 1—20.

20 28. Parable of the Tares, &c. ....................................Matt. xiii. 24—35.
29. Parable of the Tares explained, with other ParablesMatt. xiii. 36—52.
30. Children brought to Jesus. Conditions of Dis-

cipleship ............... ............................................Mark x. 13—30.
81. Tribute to Cffisar. The Widow's Offering ........Matt. xxii. 15—22; Mark

xii. 41—44.
32. Christ Confessed....................................................Matt. xvi. 13—28.
33. Christ feeding Five Thousand ............................Mark vi. 30—41.
34. Christ Walking on the Sea ................................Matt. xiv. 22—33.
35. The Transfiguration ............................................Matt. xvii. 1—13.

30 36. The Great Supper ................................................Luke xiv. 7—24.
37. The Lost Sheep and Lost Piece of Silver........ ...Luke xv. 1—10.
38. The Two Sons........................................................Luke xv. 11—32.
39. The Pharisee and the Publican............................Luke xviii. 9—17.
40. Blind Bartimeus. Zaccheus the Publican ........Luke xviii. 35—43 ; xix.

1—10.
41. The Good Samaritan .... .... ................................Luke x. 25—37.
42. The Good Shepherd ............................................John x. 1—18.
43. Christ One with the Father ............... .................John x. -2:2—42.
44. Humility .................... ...........................................John xiii. 1—17.

40 45. The Death of Lazarus............................................John xi. 30—48.
46. The Triumphal Entry into Jerusalem ................Mark xi. 1-11; Matt.xxi.9-16.
47. Parable of the Ten Virgins....................................Matt. xxv. 1—13.
48. Parable of the Talents............................................Matt. xxv. 14—30.
49. The Judgment........................................................Matt. xxv. 31—46.
50. Christ Comforts the Disciples ............................John xiv. 1—14.
51. The .Holy Spirit promised ....................................John xiv. 15—31'.
52. Christ the True Vine ............................................John xv. 1—17.
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53. Last Sayings of Jesus............................................John xvi. 1—15, 26—33.
54. The Prayer of Christ ............................................John xvii. 1—26.
55. The Box of Precious Ointment ............................Matt. xxvi. 1—13.
56. The Last Supper....................................................Matt. xxvi. 17—29.
57. The Agony in the Garden. Betrayal of Jesus....Matt. xxvi. 30—56.
58. Christ before Caiaphas and Peter's Denial ........Matt. xxvi. 57—75.
59. Christ before Pilate................................................Matt, xxvii. 1—25.
60. The Crucifixion ....................................................Matt, xxvii. 26—43.
61. The Crucifixion—cont. ........................................Luke xxiii. 39—56.
62. TheEesurrection....................................................Markxvi. 1-7; Johnxx.3-18. 10
63. The Journey to Ernmaus ....................................Luke xxiv. 13—35.
64. Jesus Appears to His Disciples. The Doubts of

	Thomas ................................................................John xx. 19—29.
65. Jesus Appears again to His Disciples ................John xxi. 1—23.
66. The Ascension........................................................Matt. xxviii.

Form of Prayer.

Most merciful God, we yield Thee our humble and hearty thanks for Thy 
fatherly care and preservation of us this day, and for the progress which Thou 
hast enabled us to make in useful learning ; we pray Thee to imprint upon our 
minds whatever good instructions we have received, and to bless them to the 20 
advancement of our temporal and eternal welfare ; and pardon, we implore Thee, 
all that Thou hast seen amiss in our thought, words, and actions. May Thy 
good Providence still guide and keep us during the approaching interval of rest 
and relaxation, so that we may be prepared to enter on the duties of the morrow 
with renewed vigour both of body and mind ; and preserve us we beseech Thee, 
now and for ever, both outwardly in our bodies and inwardly in our souls, for 
the sake of Jesus Christ Thy Son, our Lord. Amen.

Our Father who art in Heaven, hallowed be Thy Name. Thy kingdom come. 
Thy will be done on earth as it is in Heaven. Give us this day our daily bread; 
and forgive us our trespasses, as we forgive them that trespass against us ; and 30 
ead us not into temptation, but deliver us from evil. Amen.

The grace of our Lord Jesus Christ, and the love of God, and the Fellowship 
of the Holy Ghost, be with us all evermore. Amen.

Affidavit of 
Alexander 
Poison, sworn 
12th Dec. 1891

In the Queen's Bench.
In the matter of the application to quash by-law 514 of the city of

Winnipeg.
I, Alexander Poison, of the city of Winnipeg, in the county of Selkirk, in 

the province of Manitoba, License Inspector, make oath and say:
1. That for a period of fifty years I have been a resident of the province of 

Manitoba. 40
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2. That schools which existed prior to the province of Manitoba entering BECORD. 
Confederation, were, so far as the people were concerned, purely private schools, in the 
and were not in any way subject to public control, nor did they in any way s"f™af,H'?"''' 
receive public support. Attendance at. such schools was voluntary, and only the ' — 
parents or guardians who had children attending school paid any fees. There . Case - 
was no law or statute as to schools. The schools were under the direction of Alexander0 
the clergy or the governing bodies of one of the three churches, the Eoman Poison, sworn 
Catholic, the Church of England, and the Presbyterian. —continued.

3. No school taxes or rates were collected by any authority prior to the 
10 province of Manitoba entering Confederation, and there were no means by which 

any person could be forced by law to support any of said private schools.
I think the only public revenue of any kind then collected was the customs 

duty of 4 per cent, but none of this was for schools. There were no municipal 
or school rates, and no direct taxes of any kind levied, whether by assessment 
on property, income tax, or otherwise.

ALEX. POLSON.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
12th day of December, A.D. 1891."

CHAS. N. BELL, 
20 -A (Commissioner in H. /»'., il'r.

hi the Queen's Bench. 

In the matter of an application to quash by-law 514 of the city of Affidavit of
-ror • George Bryce,Winnipeg. swomiith

Dec. 1891

I, George Bryce, of the city of Winnipeg, in the county of Selkirk, in the 
province of Manitoba, professor in Manitoba College, make oath and say:

1. That I have been a resident of the Province of Manitoba since the year 
1871. That I am the minister of the Presbyterian Church longest resident in 
the province; that I have been in constant communication with the officers and 
councils of the church, having been the first Moderator of the Synod of Manitoba 

30 and the North-west Territories of the Presbyterian Church Canada, and I am 
personally aware of the truth of the matters herein alleged.

2. That I am familiar with the opinions of the Presbyterians of the 
province in the years immediately succeeding the entrance of Manitoba into 
Confederation in 1870, and am aware that the Presbyterians of this province 
did not claim to have the church schools, which had been previously voluntarily 
maintained by them or by the church for them, continued to them at cost to 
the general public, but were willing to support a public school system.
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BECOBD. g That in founding Manitoba College, in November, 1871, I took over 
in the the highest class of Kildonan School as the beginning of the college, which had 

'oTc'uHHda'' thus far continued a purely church institution, and for which I never heard the 
— claim advanced that we were entitled to any consideration under the Manitoba 

Case. ^cj.. m(jee^[ ) i always considered the Government schools as entirely different, 
	and, up to 1871, unknown in the country, and for several years we did take 

nth younger students into our church college, who might have been educated in the 
—continued. Government schools alongside.

4. That about the year 1876 a strong agitation took place in the province 
to have one public school system established, but this agitation failed to obtain 10 
effect in legislation.

5. The Presbyterian Synod of Manitoba and the North-west Territories, 
which represents the largest religious body in Manitoba, passed in May, 1890, 
a resolution heartily approving of the Public School Act of this year, and I 
believe it is approved of by the great majority of the Presbyterians of Manitoba.

6. That the Presbyterian Church is most solicitous for the religious 
education of all its children. It takes great care in the vows required of parents 
at the baptism of their children, and in urging its ministers to teach from the 
pulpit the duty of giving moral and religious training in the family. It is most 
energetic in maintaining efficient Sunday schools, which have been called the 20 
"children's church," and in requiring the attendance of the children at the 
church services, which are made a great means of instruction. I think it is 
our firm belief that this system, joined with the public school system, has 
produced and will produce a moral, religious and intelligent people.

7. I believe that the views of a large number of the Presbyterians in this 
province are represented by the following extracts from a public address 
delivered by the Kev. J. M. King, D.D., Principal of Manitoba College, on the 
31st day of October, 1889. After giving reasons in opposition to purely secular 
schools, Dr. King proceeds:—"At the opposite extreme there is a system of 
separate or denominational schools, such as to some extent now obtains in this 30 
province, a system under which not only is religious instruction given, but the 
distinctive doctrines and practices of individual churches are taught. Does the 
continuance and extension of this system promise a solution of the educational 
difficulty ? By no means. Less injurious probably in its operation, it is 
even more indefensible in principle than the one which has been so freely 
criticised. First, it is in direct violation of the principle of the separation 
of church and state. It is unnecessary—indeed, it would be quite irrelevant— 
to argue this principle here. It is that on which, rightly or wrongly, the state 
with us is constituted. I do not understand it to mean that the state may not 
have regard to religious considerations, such as it shows when it enforces the 40 
observance of the Sabbath rest, or that it may not employ religious sanctions, 
as it does when in its courts of law it administers an oath in the name of God; 
but I do understand it to mean that the state is neither to give material aid to 
the operations of the church in any of its branches, nor to interfere with its 
liberties. Each, while necessarily influencing the other, has its own distinctive.
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sphere, and must bear all the responsibilities of action within that sphere .... RECORD 
Second, the system of separate or sectarian schools operates injuriously on the in the 
well-being of the state. However useful it may be to the church or churches St̂ r̂  
adopting it, enabling them to keep their youth well in hand and to preserve — 
them from any danger to faith and morals which might result from daily _ Case- 
contact with those of a different creed, it is in that measure hurtful to the GeorgrBry 
unity and therefore to the strength of the state. It occasions a line of cleavage sworn llth 
in society, the highest interests of which demand that it should as far as 
possible be one. It perpetuates distinctions, and almost necessarily gives rise

10 to distinctions which are at once a reproach and a peril .... Surely 
the state should not, unless compelled to do so, lend the authority of law and 
the support of public moneys to a system of education which so injuriously 
affects its unity and therefore its stability and well-being .... But if a 
purely secular system, of education is deemed in the highest degree objectionable, 
and a denominational or sectarian system only less objectionable, what is it 
proposed to establish in their place ? I answer, a system of public, unsectarian, 
but not non-religious schools. It is admitted on all hands that the main work 
of the school ought to be instruction in the various secular branches. Its 
primary aim is to fit those in attendance for the active duties of life. But as

20 not inconsistent with this aim, rather as in a higher degree subservient to its 
attainment, it is desired that the religious element should have a definite place 
assigned to it in the life of the school; that it should be recognized to this 
extent at least, that the school should be opened and closed with prayer; that 
the Bible, or selections from it, should be read daily, either in common, or in 
the Douay version as the trustees may direct; that the morality inculcated 
should be Christian morality, and that the teacher should be at liberty to 
enforce it, and should be encouraged to enforce it, and should be encouraged to 
enforce it by those considerations, at once solemn and tender, which are 
embraced in the common belief of Christendom. A system of public education

30 of this kind, in which religion has a definite but at the same time strictly 
guarded place assigned to it, ought to be acceptable to the great majority of 
the people of this province. It has certainly much to recommend it. It has 
no sectarian features, and yet it is not godless. Eeligion is recognized in it in 
such form and degree as to make it possible to give a high tone to the life of 
the school, as to secure more or less familiarity with the contents of Scripture 
on the part of every child, and as to make available for the teacher those lofty 
and sacred sanctions which have in all ages been found the most effective 
instruments in the enforcement of morality."

GEOEGE BRYCE.

40 Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 
llth day of December, A.D. 1891.

ALEX. HAGGAET,
A Commissioner in B. R., dec.
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In the Queen s Bench.

application to quash By-law 514 of the city of 
Winnipeg.

I, Edmund M. Wood, of the city of Winnipeg, in the province of Manitoba, 
Esquire, make oath and say :

1. I am an officer employed by the Government of Manitoba, and occupy 
the position of chief clerk in the Department of Municipal Commissioner, and 
am also employed in the Public Works Department, and know the facts herein 
deposed to be true.

2. Pursuant to chapter 25 of the statutes passed in this province in the 10 
fifty-second year of Her Majesty's reign, the Government of the province of 
Manitoba erected a building to be used as the Manitoba Deaf and Dumb 
Institution, the erection and completion of which building with its furniture cost 
over $18,000.

3. The Government of the province of Manitoba have for several years 
past carried on at public expense a school for the teaching of the deaf and dumb, 
and that school is now being carried on at an annual cost of about 7,500 dollars 
TtJC cents.

4. This money is paid out of the general funds of the province, and the 
school is open to all classes of people of every creed and belief.

5. The school is purely non-sectarian, and is for the education in a purely 
secular way of all classes of children.

E. M. WOOD.
Sworn before me, at Winnipeg, in the province of Manitoba, this 10th day 

of December, A.D. 1891.
JOHN 0. SMITH,

A Commissioner, i&c.

20

In the Queen's Bench. 

In the matter of the application to quash By-law 514 of the city of
rr ^r • ^ J J „„

Winnipeg. 30

I, Thomas Dickey Cumberland, of the city of Winnipeg, in the province of 
Manitoba, Barrister, make oath and say : —

1. I have examined the Dominion Government census returns of the 
census of the province of Manitoba taken during the year 1886, and I find that 
the population of the said province shown by said census was 108,640.

'2. From the said returns I find that the five leading religious denomi­ 
nations in the said province were according to the said census in number as follows,
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namely : — Roman Catholic, 14,651 ; Church of England, 23,206 ; Presbyterian, RECORD 
28,406 ; Methodist, 18,648 ; and Baptist, 3,296. ^~he

SupremeCourt
3. I have been a resident of the province of Manitoba since the year 1881. of Canada,
4. I believe no material change has taken place in the relative numbers of Oase - 

the different denominations aforesaid since the year 1886 in Manitoba.
T TN /TTTTI *-T-»-i-iT-»-i- i -»-r-i-^ Cumberland. 

. D. CUMBERLAND. sworn ioth
Dec. 1891

Sworn before me, at Winnipeg, in the province of Manitoba, this 10th ~conhnued- 
day of December, A.D. 1891.

J. B. MORRICE, 
10 A Commissioner, &c., in B. R.

In the Queens Bench. 
In the matter of the application to quash By-law 514 of the city of Affidavit of

rr -nr. . ^ J J Hector M.
Winnipeg. Howell, sworn

12th Dec.1891
I, Hector Mansfield Howell, of the city of Winnipeg, in the province of 

Manitoba, Esquire, make oath and say:
1. I have resided in this province continuously for the last twelve years. 

I have travelled over large portions of this province, and am familiar with its 
general state of its settlement and the distribution of its population.

2. The chief city of the province is the city of Winnipeg, with a present 
20 population of about 25,000 people. There are two other towns with population 

of about 4,000 each, and there is a large number of villages with population 
ranging from 200 or 300 to 1,000 people.

3. According to the last census taken in this year, there is reported to be 
about 155,000 residents in the whole province, and in my opinion at least 50,000 
of these reside in villages and in the towns and in the city of Winnipeg. The 
remainder of the population reside upon farms pretty evenly distributed over an 
area of country exceeding 23,000 square miles.

4. From my knowledge of the sparse settlement of this country, I verily
believe that if separate schools are granted to the English Church people and to

30 the Roman Catholics it will be very difficult to support any system of public
schools except in the centres of population like towns and cities, and I verily
believe that if three systems of schools were established, each system would be
ery defective and would be of little use towards general education.

H. M. HOWELL.
Sworn before me, at Winnipeg, in the province of Manitoba, this 12th day 

of December, A.D. 1891.
HEBER ARCHIBALD,

A Commissioner in B. R., <&c.
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Judgment ofTayior, c. j.

JUDGMENT OF THE COUKT OF -QUEEN'S BENCH. 

TATLOE, C. J.

This is an application made by a ratepayer, a member of the Church of 
England to quash the by-law No. 514, of the city of Winnipeg, for levying and 
raising the assessments for the year 1891, on the grounds : —

(1.) That by the said by-law the amount estimated to be levied for school 
expenditure is levied upon members of the Church of England and all other 
religious denominations alike ;

(2.) That it is illegal to assess members of the Church of England for the 
support of schools which are not under the control of the Church of England, 
and in which there are not taught religious exercises prescribed by that church.

The affidavits filed in support of the application allege that at the time of 
the union with Canada of what is now the province of Manitoba, there were in 
operation a number of parochial schools in which the distinctive principles and 
doctrines of the Church of England were taught, and which were supported by 
that church and out of the funds of the church. In the case of Barren v. Winnipeg, 
1 M. K. 273 ; 19 S. C. E., a Eoman Catholic ratepayer sought to quash two 
by-laws of the city, levying, by assessment, the amount required for the municipal 
and school purposes of the city for the year 1890. The ground upon which it 
was sought to quash these by-laws was that, by them the amounts levied for 
school purposes for the Protestant and Catholic schools were united and one 
rate levied upon Protestants and Eoman Catholics alike for the whole sum. 
The question involved in that case was whether the Public Schools Act of 1890, 
under the authority of which the city had acted, was one within the power of the 
local legislature to pass. The argument against its validity was that the Eoman 
Catholics had, at the time of the union, denominational schools in this province, 
and therefore the Act prejudicially affected a right or privilege which they, as a 
class of persons, then had by law or practice. The Supreme Court has decided 
the contention to be well founded ; that the Public Schools Act is one which the 
legislature of this province had no power to pass, and has ordered the by-laws in 
question in that case to be quashed. If the facts alleged in the affidavits 
supporting the present application are correct, and no attempt has been made to 
contradict them, I do not see how it can be distinguished from Barrett v. Winnipeg. 
The Supreme Court there decided a case in which the question was raised as here, 
by an individual member of the church. There can be no doubt that under the 
decision of the Supreme Court in that case the members of the Church of England 
are also a class of persons who had, in the matter of education, a right or 
privilege by law or practice at the time of the union. In the New Brunswick 
case of Eenaud, the court in New Brunswick dealt with section 93 of the British 
North America Act to which section 22 of the Manitoba Act is similar. In that 
case the learned Chief Justice, now Chief Justice of the Supreme Court, held that 
the words of sub-section 1 were not intended to distinguish between Eoman

™

,~
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Catholics on the one hand and Protestants on the other. The sub-section KECOED. 
means, he said, just what it expresses, that " any," that is every, "class of ZT^e 
persons" having any right or privilege in respect of denominational schools, f>«i> 
whether such class should be one of the numerous denominations of Protestants ° 
or Koman Catholics, should be protected. If that is the true meaning of sub- Case - 
section 1 of section 93 of the British North America Act, and I do not see how Ta 
any other reading can be given to it, the same construction must be put upon —continued. 
the corresponding sub-section of the Manitoba Act. The words Protestant and 
Catholic are used in the British North America Act as in the Manitoba Act. 

10 That being so, there can, I think, be no doubt that under the decision of the 
Supreme Court in Barren v. Winnipeg, the members of the Church of England 
are a class of persons who had, at the time of the Union, a right or privilege by 
law or practice which is prejudicially affected. I cannot see that the argument 
can be urged of acquiescence on the part of the applicant. He may not, indeed 
he did not, move while the previous School Acts were in force, but it is a public 
right he is now contending for, and I do not see that such a constitutional right 
can be waived. It may slumber "or not be enforced, but it is there all the same. 
If the members of the Church of England have the right or privilege under the 
Act, it is illegal to assess members of that church for the support of schools 

20 which are not under the control of that church; and as the by-law No. 514 now 
in question levies one rate upon ratepayers of all denominations, it is illegal and 
must be quashed.

Mr. Justice DUBUC concurred. judgment of
Dubuo, J.

BAIN, J.

I agree with the Chief Justice that the application should be allowed. In Judgment of 
view of the decision of the Supreme Court, reversing the judgment of this court Baln> J' 
in Barrett \. Winnipeg, 1 M. E. 273, it seems to me that the only question that is 
open to us to consider is, whether the applicant has shown that he is one of a 
class of persons wrho, at the time of the union, were maintaining denominational

SO schools ; the affidavits filed show that Mr. Logan was at the time of the union, 
and still is, a member of the Church of England, and at the time of the union 
the Church of England was maintaining a number of schools, and that these 
schools beyond question were strictly denominational schools. Now, unless it 
can be held that sub-section 1 of section 22 of the Manitoba Act applies only to 
Eoman Catholics and Protestants, and not to Koman Catholics and the several 
Protestant denominations or classes of persons who were maintaining denomina­ 
tional schools, the applicant here is in precisely the same position that 
Mr. Barrett was in in Barrett v. Winnipeg, and he has made out a much stronger 
case as regards Episcopalians than Mr. Barrett did as regards Koman Catholics.

40 What was shown in the Barrett case was, that the applicant was a ratepayer and 
a member of the Koman Catholic Church, and that the church, prior to and'at 
the time of the union, had been maintaining denominational schools and
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the
RECORD, the Supreme Court holding that the Public Schools Act, 1890, prejudi- 

cially affected the rights of Roman Catholics with respect to denominational 
sch°°ls > declared the Act to be invalid, and quashed the by-law that the 
city of Winnipeg had enacted under its authority. As regards the application 
Of SUD.8ection 1, I agree with the Chief Justice that it applies not merely toCase.

°f Protestants and Roman Catholics, but to every class of persons who were 
continued, maintaining denominational schools at the time of the union, and indeed, the 

decision in Ex parte Rrnmul probably precludes any other view of its application.
I cannot distinguish the present case from Barrett v. Winnipeg, and I think 

the by-law must therefore be quashed.

judgment of
Committee of 
Privy Council 
in both cases.

JUDGMENT OF THE JUDICIAL COMMITTEE OP THE PRIVY
COUNCIL IN BOTH CASES.

LORD WATSON, 
LORD HOBHOUSB,

Present :

LORD MACNAGHTEN, 
LORD MORRIS,

LORD HANNEN, and 
LORD SHAND.

10

THE CITY OF WINNIPEG V. BARRETT —— THE CITY OF WINNIPEG V. LOGAN.

These were appeals instituted on behalf of the city of Winnipeg, the first 
from a judgment of the Supreme Court of Canada, of October 28, 1891, 
reversing decisions of the Court of Queen's Bench of Manitoba, and of Mr. Justice 
Killam, and the second from a decision of the Court of Queen's Bench of 20 
Manitoba, of December 19, 1891.

The arguments were heard before a committee consisting of Lord Watson, 
Lord Macnaghten, Lord Morris, Lord Hannen, Sir Richard Couch and Lord 
Shand, when their lordships reserved judgment.

Lord Macnaghten delivered the judgment as follows : — These two appeals 
were heard together. In the one case the city of Winnipeg appeals from a 

'judgment of the Supreme Court of Canada, reversing a judgment of the Court 
of Queen's Bench for Manitoba ; in the other from a subsequent judgment of 
the Court of Queen's Bench for Manitoba, following the judgment of the 
Supreme Court. The judgments under appeal quashed certain by-laws of the 30 
city of Winnipeg, which authorized assessments for school purposes in pursuance 
of the Public Schools. Act, 1890, a statute of Manitoba to which Roman 
Catholics and members of the Church of England alike take exception. The 
views of the Roman Catholic Church were maintained by Mr. Barrett ; the case 
of the Church of England was put forward by Mr. Logan. Mr. Logan was 
content to rely on the arguments advanced on behalf of Mr. Barrett, while 
Mr. Barrett's advisers were not prepared to make common cause with Mr. Logan^ 
and naturally would have been better pleased to stand alone. The controversy 
which has given rise to the present litigation is, no doubt, beset with
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difficulties. The result of the controversy is of serious moment to the RECORD. 
province of Manitoba, and a matter apparently of deep interest throughout 
the Dominion. But in its legal aspect the question lies in a very narrow 
compass. The duty of this board is simply to determine as a matter of law 
whether, according to the true construction of- the Manitoba Act, 1870, having Case- 
regard to the state of things which_exJ8ted_jin Manitobajtt the time of the union, ju^f 1̂1* of 
the Provincial Legislature^ has or has not exceeded its powers in passing-Jhe committee of 

A'nt^lBfll). Manitoba hflflainfTonfl of the provinces of the
Dominion of Canada under the Manitoba Act, 1870, which was afterwards —continued.

10 confirmed by an Imperial statute known as the British North America Act, 1871. 
Before the union it was not an independent province, with a constitution and a 
legislature of its own. It formed part of the vast territories which belonged to 
the Hudson's Bay Company, and were administered by their officers or agents. 
The Manitoba Act, 1870, declared that the provisions of the British North 
America Act, 1867, with certain exceptions not material to the present question, 
should be applicable to the province of Manitoba, as if Manitoba had been one 
of the provinces originally united by the Act. It established a legislature for 
Manitoba, consisting of a legislative council and a legislative assembly, and 
prpp.fifidpd r in section 22. to re^nacA_S£^h some m^dif|cfatiiaia-JJie_j33:ovision-s-.^t4:

20 with regard t.r> p.flnp.n.t.inn wm" ̂ aretobeiouriainsectioii93 of the British
%% pt tne Manitoba Act, so tar asit-ia 

mate?Tal7is in the following terms: — "In and for the j)royin££_Jihe saitj
legislature may exclusively make laws in relation to education, subject 
according to the following provisions :—(!) Nothing in any such law_ 
prejudicially affect any right or privilege with respect^ to denominationaj__gchQQls. 
which any class of persons have by law or practice in the province atthe 
union." Then follow two other sub-sections. Sub-section 2 gives an "appeal," 
as it is termed in the Act, to the Grovernor-General in Council from any "Act or 
decision ot trie legislature of the province, or of any provincial authority? 

30 " affecting any right or privilege of the Protestant or Boman Catholic minority 
of^the Queen's subjects in relation to education." &ub-section 3 reserves 
certain limited powers to the Dominion Parliament Th the event of the 
Provincial Legislature failing to" comply with the requirements of the section ^3? 
the decision of the GrovernoiMTenera,! in tjminp.il. At the commencement of the 
argument a doubt was suggested as to the competency of the present appeal in 
consequence of the so-called appeal to the Governor-G-eisLeral in Coiincil provided 
bv__the Act. But their Lordships are satisfied that the provisions ofsub-sections 
2 and 3 do not operate to withdraw such a question as that involved in "tEe \

40 5UD-S
light

BcTions 1. !i Rii^j-5 ot seel
v from tne corres wndine;

iion WA ot
sub-sections

ae onJv iim

ffi<
0

2_Mamtoba Act, 1870, differ bul
: section ys 01 tne British Nortn

jortant ditterence is that in tne iviamtotia Act,
in sup-section 1, tlie_^x)rjis_jiJiy_J^Lg_._^j^^oJiQwea. bir tne words or practice,
wmcn do not occur in tne Tioaaorrn ie JBritisn iNortn America

to meet tne special case of a
country which had not as yet enjoyed the security of laws properly so called. 
It is not, perhaps, very easy to define precisely the meaning of such an
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—continued.

expression as "having a right or privilege by practice." But the object of 
the enactment is tolerably clear. Evidently the word "practice" is not to 
be construed as equivalent to " custom having the force of law." Their 
Lordships are convinced that it must have been the intention of the legislature 
to preserve every legal right or privilege, and every benefit or advantage 
in the nature of a right or privilege, with respect to denominational 
schools which any class of persons practically enjoyed at the time of the 
union. What, then, was the state of things when Manitoba was admitted to the 
union ? On this point there is no dispute. It is agreed that there was no law, 
or regulation, or ordinance with respect to education in force at the time. 
There were, therefore, no rights or privileges with respect to denominational 
schools existing by law. The practice which prevailed in Manitoba before the 
union is also a matter on which all parties are agreed. The statement on the 
subject by Archbishop Tache, the Eoman Catholic Archbishop of St. Boniface, 
who has given evidence in Barrett's case, has been accepted as accurate and 
complete. "There existed," he says, "in the territory now constituting the 
province of Manitoba a number of effective schools for children. These schools 
were denominational schools, some of them being regulated and controlled by 
the Eoman Catholic Church, and others by various Protestant denominations. 
The means necessary for the support of Roman Catholic schools were supplied, 
to some extent, by school fees, paid by some of the parents of the children who 
attended the schools, and the rest were paid out of the funds of the church, 
contributed by its members. During the period referred to, Eoman Catholics 
had no interest in, or control over, the schools of the Protestant denominations, 
and the members of the Protestant denominations had no interest in, or control 
over, the schools of the Eoman Catholics. There were no public schools in the 
sense of state schools. The members of the Eoman Catholic Church supported 
the schools of their own church for the benefit of the Eoman Catholic children, 
and were not under obligation to and did not contribute to the support of any 
other schools." Now, jf the state of things which the Archbishop describes as 
existing before tbfl^nnionjiad been a system established by law, what would 
have been the rights ancT privileges of the Eoman Catholics with respect to 

<| denominational schools '? They would have had by law the right to establish
schools at their own_ expense, 
voluntary contributions, and to

To maintain their vsc.

religion's Tenets'. 
work

conducf
BodyTeligiojts 

would"

lihern in_accordance 
which

Llie lllue1 ol Lh'e union would have_ 
respect to their denominational schools.

_____was engaged in a 
had! jjreciselv the 'same right
Possi right, il it had been

defined or recognized by positive enactment, imght have hadattacneato
necessary or appro mate incident, the right 01 exemption_jo_m any contri

e two exist together, or that the existence of
^a-vat. rsffi

10

20

30

:ees or
their own 

similar
with

ration 40

that trie establish-
ifienti 01 a national system 01 education upon an unsectarian basis is so 
^consistent with the right Lo sel up and maintain denominational schools tEat

It
nasDeenoEJectecnnaTii the rights of Eoman Catholics, and of other religious
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bodies, in respect of their denominational schools, are to be so strictly BECOBD. 
measured and limited by the practice which actually prevailed at the time of the /„ the 
union, they will be reduced to the condition of a " natural right " which " does >s 
not want any legislation to protect it." Such a right, it was said, cannot be called — ' 
a privilege in any proper sense of the word. If that be so, the only result is that Case- 
the protection which the Act purports to extend to rights and privileges existing j"^^"* of 
" by practice " has no more operation than the protection which it purports Committee of 
to afford to rights and privileges existing " by law." It can hardly be contended ^"^h o^f 
that, in order to give a substantial operation and effect to a saving clause —continued. 

10 expressed in general terms, it is incumbent upon the court to discover 
privileges which are not apparent of themselves, or to ascribe distinctive and 
peculiar features to rights which seem to be of such a common type as not to 
deserve special notice or require special protection. Manitoba having been con­ 
stituted a province of the Dominion in 1870, the Provincial Legislature lost no 
time in dealing with ^heoyiestiono^ducatioB. in 1871 a law was passed which 
established a 8VstenTo^a^rBr5nia!BBna!^(!ucaIion in the common schools, as

E .A ±toard of Education was ormeawfncn was to pe
divided into two section^ Protestant and Koman Catholic. Jiiacn section was to 
have under its control and management the discipline of the schools of the

20 section. Under the Manitoba Act the province had been divided into 24 electoral 
divisions, tor the purpose ot electing members to serve in tne -Legislative 
AjisemPiy. By Lhb Act of 18V 1 each electoral division was constituted a schoot 
district, in the first instance. Twelve electoral divisions, " comprising mainly 
a^Protestant population," were to be considered rrotestant school districts; 
twelve, " comprising mainly a Eoman (Jatnolic population," wei*6 to ba cTSn1 I / 
sidered Jrtoman Catholic scnool districts, without the special sanction of the I Cjjpt 
section there was not to he rnnre than one school in any school district. The ' 
rnaje inhabitants of each school district, assembled at an annual meeting, were 
to~decide in what manner they should raise their contributions t6WardS_the

30 support of the school, in addition to what was derived trom public funds. IFis 
perhaps not out of place to observe that one of the modes prescribed was 
"assessment on~he property of the school district," which must have involved^ 
in some cases at any rate, an assessment on ±toman Catholics tor the support of 
a, Protestant school, and an assessment on Protestants tor the support ot 
aTBomanCatholic school. In the event of an assessment there was no provision 
for exemption, except in the case of the father or guardian ot a school child, a 
Protestant in a Eoman Catholic school district, or a Jrtoman Catholic in a 
Protestant school district — who might escape by sending the child to the school 
oTlhe nearest district ot trie other section and contributing to it an aniounL equal

40 to what he would have paid if he had Delongeci to that district. The laws 
relating to education were modified from time to time, but_ the system of

maintained in tull vi
passed in loal, tol..owing an Act 01 i»vo, provided ainon^ aBTOTTHnigs that the 
establishment ot a scnool district oi one denomination snouid not prevent the 
establishment ot a school district of the otner denomination in the same place, 
anct thai a .frotestant and a itoman (Jatnolic district might include the same 
territory ill wliule ur in part. Jb'rom the year 1HY6 until IH^U enactments were 
in force declaring that in no case should a Protestant ratepayer be obliged to pay
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for a Roman Catholic school, or a Roman Catholic ratepayer for a Protestant 
school. In 1890 the policy of the past nineteen years was reversed :~Fhp.

1Caae. I 
Judgment of I 
Judicial I 
Committee oi 
Privy Council 
in both oases I 
—continued, I

denominational system of public education was_ejiiiiraly swept away^ Two Acts •**~*~——*l~~**^~~m~ were p'a'ssecL The first (53 Vie., c. 37) established" a
Department of Education and a board consisting of seven members known~as 
the " Advisory .Board." Jj'our members of the board were to be appointed by 
the Department of Education, two were to be elected by the public and high 
sqhool teachers .and the seventh jnembar was to he appointed by the Umvers_ity 
Council. One of the powers of the~Advisory Board was to prescribe the torms 'of

The Public Schools Act, 1890 (53 Vie., 10
c.38), enactec that allrrotestantand Koman Catholic school districts should be sub- 
ject to the provisions oi:the Act, and that all public schools should be free schools. 
Tn£_ provisions oi the Act with regard to religious exercises are as follows'T^- 
" 6. Keligious exercises in the public schools shall be conducted ac|gpigdiiLg

the regula'
snail be nist

ions of the Advisory -Board. The time for such religious exercises
)efore the closin^nour in the afternoon- In case the parent or

guardian of any pupil notifies the teacher that he does not wish such pupilTo 
attend such religious exercises, then such pupil shall be dismissed before such 
religious exercises take place. 7. -Religious exercises shall be held in a publjg 
school entirely at tnejmiiioj^jfii]ie_acJiQQljtrustee3 for the district, and, upon 20^^^^^^^^i \j.^^^^^^^^^^^^^\/\si. u-i. IA.U ni^wtJ j.\j*j. u-Li-w 14..D3UJLj.v' uj tAJi-Uji• d.i/WJ.J.

receiving writfen^SuthoritTirom the trustees, it shall be the duTv of the 
teachers to hold such religious exercises. 8. The l~" ' ' 
entirely and no reliffioua p-gp.rmsp.s gin all fro allowed t lerein except
as ^oveproYiaed7^j.lie' Act then provides for the formation, a teration and 
union of school districts, for the election of school trustees, and for levying^ a

Inrale_on the taxable property in each school district for school purposes, 
cities the municipal council is required to levy and collect nnon the taxable
^••i^*7^^""^^^™^^^^^

property within the municipality such sums as the school trustees may require
or school )urposes^ A portion of the legislative p[T-fvn* fr>v Arlrif'ip.t.iona,l purposes^"f^ ̂  -i ^^^^^^^™^"^^^^^^^^^~^^^^ -i

iO^public schools ; butitisDroviHp.fi {hat any sp.hnnl not p.nnrhip.tp.rl 30 
according to all the provisions of tke Act, or any Act in force for the time 
being, or theja^iajnons oi the Department of Education, or the Advisory, 
.Hoard, Sb.a'11 nonjedeemed a public school withinthe meaning of the law and
^..y. no{^participate in the legislative grant. Section 141 provides that~no 
teacher shall use or permit to be used as text books any books - ---" —-•- --
are aut
?rant s lall )e paic to

irmit to be used as text books any books pxr^ejj^niJ^^ 
Advisja^UflanL J^d that no portion of the legislatiye 
anyscnool in which unauthorized books are usedT Then 
(178 and 179) which call for a passing notice, because,there are two sections (178 and 17U) which call tor a passing notice, because,

owing apparently to some misapprehension, they are spoken of
as if their eS'ect was to confiscate Eoman^atha ic 40

to cases where the same territory was covered by a
_ ____ ____ ____________ ______in suchV_

cas^e Koman Catholics were really placed in a -better position than frotestarrtsT
Protestant school district and by a Jtornan Catholic school_district.

lly
(Jertam exemptions were t6 be made in their favour if the assets of their 
-district' exceeded Its liaDinties, or if the liabilities of the Protestant sci
district exceeded its assets. But no corresponding exemptions wpTP 
made in the case ot j'rotestanTsT Such being the mam provisions of thee
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Public Schools Act, 1890, their Lordships have to determine whether that Act 
prejudicially affects any right or privilege with respect to denominational 
schools which any class of persons had by law or practice in the province at 
the union. Notwithstanding the Public Schools Act, 1890, Koman Catholics 
and members of every other religious body in Manitoba are free to establish 
schools throughout the province; they are free to maintain their schools by 
school fees or voluntary subscriptions; they are free to conduct their schools 
according to their own religious tenets without molestation or interference. 
No child is compelled to attend a public school. No special advantage other

10 than the advantage of a free education in schools conducted under public 
management is held out to those who do attend. But then it is said that 
it is impossible for Boman Catholics, or for memBers of the Church_o| 
England (if their views are correctly represented by the Bishop of Bupertj 
Land, who has given evidence in Logan's case), to send their children to 
public schools where the education is not superintended and directed by"" 
tEe authorities of their church, and that, therefore, Roman Catholics and 
members of the Church of England who are taxed tor public schools, and n'fr 
ffie same time feel theiuijelve'a compelled to support their own schools, are inji 
less favourable position than those who can take advantage of the tree education.

20 provided by the Act ot lb9U. '^Jm^navJ^e^^ But what right or privilege is

EECOED.

violated or prejudicially affectea
it is owing to religious convictions.^^m __________ __ 
teaching of their church, tha^Komar^Catholics and members of the Church of

y ? It is not the law that is in faultj 
everybody must respect, and to the

Enffland fine t nna,b1e to partake ot advantages which trie la.w

In the
SapremeCottrt 

of Canada.

Case.
Judgment of 
Judicial 
Committee of 
Privy Council 
in both cases 
—continued.

to all aiike. Their Lordships are sensible of the weight which must attach to 
fhe unanimous decision of the Supreme Court. They have anxiously considered 
the able and elaborate judgments by which that decision has been supported. 
But they are unable to agree with the opinion which- the learned judges of the 
Supreme Court have expressed as to the rights and privileges of .Roman Catholics 

30 in Manitoba at the time of union. They doubt whether it is permissible to refer 
to"the course ot legislation between 18Tl and 1890, as a means of throwing light 
ontmTprevious practice or o'nth'e''' construction of the saving clause in the 
Manitoba, AfiL- They cannot assent to the view, wkich seems to be indicated by 
one of the members ot the Supreme Court, that public schools under the Act of 
1890 are iq reality Protestant schools. The legislature has declared in so many" 
words that the public schools shall be entirely unsectarian, and that principle~|Jr«. 
carried out throughout the Act. With the policy ot the Act ot 1890Jheir Lord-,

But they canno^nelp observing that, 11 the views of 
It would be extremely difficult for the Pro- 

entrusted with the exclusive power of40 vincial LF-jon's1a,t.nrp wTiir.li
making laws relating to education, to provide for the educational wants of the 
more sparsely inhabited districts ot a country almost as large as Great Britain, 
and that the powers of the legislature, which on the face nf t.Tift Act appear an 
large, would be limited to the useful but somewhat humble office of making 
regulations for the sanitary conditions of school-houses, imposing rates for the 
Stipport ol denominational schools, enforcing the p.rvmpnlanry attend an ftfTnf 

Tiolars, and matters of that sort. In the result their Lordships will humblysc
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BECOBD. advise Her Majesty that these appeals ought to be allowed, with costs. In the 
in the City of Winnipeg v. Barrctt, it will be proper to reverse the order of the Supreme 

Gourt with costs and to restore the judgment of the Court of Queen's Bench for 
Manitoba. In the City of Winnipeg v. Logan, the order will be to reverse the 
judgment of the Court of Queen's Bench and to dismiss Mr. Logan's application 

"* an(^ discharge the rule nisi and the rule absolute, with costs.
Committee of 
Privy Council 
in both oases 
—continued.

[2229]

Canadian CERTIFIED COPY ofa Report ofa Committee of the Honourable the. Privy Council, approved 
Council.dated % His Excellency the Governor-General in Council, on the ~L5th August, 1893.
15th August, 
1893 The Committee on the recommendation of the acting Minister of Justice 10 

advise that pursuant to the provisions of the Act 54-55 Victoria, chapter 25, the 
Attorney-General of the province of Manitoba be notified that in accordance with 
an Order of His Excellency the Governor-General in Council dated the 31st day 
of July, 1893, a case touching certain statutes of the said province relating to 
education, and the memorials of certain petitioners complaining thereof was 
referred to the Supreme Court of Canada for hearing and consideration and that 
such case will be heard at the next ensuing sittings of the said court, to wit, on 
the third day of October next, or so soon thereafter as may be. The committee 
further advise that a like notice be sent to Mr. John S. Ewart, Q.C., of Winnipeg, 
counsel for the petitioners. 20

The Committee advise that the Attorney-General for the province of Manitoba 
and Mr. Ewart be requested to acknowledge the receipt of such notice respectively.

The Committee submit the same for Your Excellency's approval.

JOHN J. McGEE,
Clerk of the Privy Council.

Letter— OFFICE OF THE QUEEN'S PRIVY COUNCIL FOB CANADA, 
President of
Privy Council OTTAWA, CANADA, 19th August, 1893.
to Lieut. - °
Governor
<?f M?;°"0̂ a ' Sin,—I have the honour to transmit herewith a certified copy of an Order 
August, 1893. in Council, No. 2103, dated the 31st July, 1893, with reference to the Manitoba
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school case, and I have to request that you will be good enough to acknowledge RECORD. 
the receipt thereof. in the

SupremeCourt 
I have, &C., °f Canada.

Case.
W. B. IVES,

President of the Privy Council.

His Honour the Lieutenant-Governor of Manitoba.

OFFICE OF THE QUEEN'S PEIVY COUNCIL FOR CAKADA, Letter—^ Clerk of
OTTAWA, CANADA, 19th August, 1893.

dated 19th
SIB, — I have the honour, by direction of the President of the Council, to Angust' 1893' 

10 transmit herewith a certified copy of an Order in Council, No. 2103, dated the 
31st July, 1893, with reference to the Manitoba school case, and I have to request 
that you will be good enough to acknowledge the receipt thereof.

I have, &c.,

JOHN J. McG-EE,
Clerk of the Privy Council. 

JOHN S. EWAET, Esq., Q.C., 
Winnipeg, Man.

OFFICE OF THE QUEEN'S PRIVY COUNCIL FOB CANADA, Letter—^ Same to
OTTAWA, CANADA, 19th August, 1893. ^neTa?"

of Manitoba,
20 SIB,—I have the honour, by direction of the President of the Council, to 

transmit herewith a certified copy of an Order in Council, No. 2229, dated the 
15th August, 1893, with reference to the Manitoba school case, and I have to 
request that you will be good enough to acknowledge the receipt thereof.

I have, &c.,
JOHN J. McGEE,

Clerk of the Privy Council.

The Honourable the Attorney-General of Manitoba.
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BEOOBD. OFFICE OF THE QUEEN'S PBIVY COUNCIL FOB CANADA, 
su^ourt OTTAWA, CANADA, 19th August, 1893.

of Canada.
Cale. SIB,—I have the honour, by direction of the President of the Council, to

Letter— transmit herewith a certified copy of an Order in Council, No. 2229, dated the
jT^wart 15tn August, 1893 > ^h reference to the Manitoba school case, and I have to
dated igth ' request that you will be good enough to acknowledge the receipt thereof.' August, 1893.

I have, &c.,
JOHN J. McGEE,

Clerk of the Privy Council
JOHN S. EWART, Esq., Q.C., 10 

Winnipeg, Man.

Letter— Go'VEBNMENT HOUSE, Lieut.-
S^nTtoba ' WINNIPEG, MAN., 22nd August, 1893. 
to Canadian
dS22°nd 011 SIB,—I have the honour to acknowledge the receipt of your communication 
August, 1893. of the 19th instant, transmitting a certified copy of an Order in Council, No.

2103, dated the 31st July, 1893, with reference to the Manitoba school case, 
' and to say that I have caused copies of your communication and of the Order in

Council referred to, to be transmitted to my Government.

I have, &c.,
JOHN SCHULTZ, 20

The Honourable Lieutenant-Governor. 
The President of the Privy Council, 

Ottawa.

Letter— WINNIPEG, MAN., 23rd August, 1893.J. S. Ewart,
to Clerk of .driva 2°uanoil DEAB SIB,—I beg to acknowledge receipt of (1) your favour of llth met.,
August, 1893. with a copy of the Manitoba school case to replace the incomplete copy formerly

sent to me. (2) Your favour of 19th inst., with a copy of Order in Council,
No. 2103. (3) Your favour of 19th inst., with a copy of Order in Council,
No. 2229.

Your obedient servant, 30
JOHN S. EWAET. 

JOHN J. McGEE, Esq.,
Clerk of the Privy Council, 

Ottawa.
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WINNIPEG, 23rd August, 1893. BEOOBD.
Sm,—I have the honour to acknowledge receipt of your communication of in the

the 19th inst., inclosing certified copy of Order in Council, No. 2229, dated s^™!S£rt
15th August, 1893, with reference to the Manitoba school case. —

Case.
I have, &C., Letter- 

Attorney-
CLIFFORD SIFTON, General

or Manitoba
JOHN J. MC&EE, Esq., Attorney-General. p^y^councii 

Clerk of the Privy Council, • August, isaa. 
10 Ottawa.

This is Exhibit marked "X" referred to in the Affidavit of John Skirving 
Ewart, sworn before me this llth day of April, 1894.

(Signed) CHAELES O'CONNOR,
A Commissioner for taking Affidavits, <C-c.

"C." 

In the Supreme Court of Canada.
In the matter of certain Statutes of the Province of Manitoba, relating

to Education.
I, John Skirving Ewart, of the City of Winnipeg, in the Province of 

20 Manitoba, make oath and say :—
1. I acted as '• Counsel " for the Roman Catholic minority of Her 

Majesty's subjects in the Province of Manitoba, upon the argument of this 
matter before the Supreme Court of Canada.

2. The printed book now shown to me and marked with the letter X. 
contains copies of the case in this matter, and all the documents thereby 
directed to be considered as part of the case (with the exception of the Statutes 
therein referred to).

3. Copies of the said book were used upon the hearing of this matter 
before the Supreme Court of Canada by all the Judges of that Court and by all 

30 the Counsel engaged in the argument as being the said case, and the documents 
thereby directed to be considered as part thereof.

(Sd.) JOHNS. EWART. 
Sworn before me at the City of Ottawa, 

in the County of Carleton, in the Province of 
Ontario, this llth day of April, A.D., 1894.

(Sd.) CHAS. O'CONNOR,
A Commissioner for taking Affidavits, &c.
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IN THE SUPREME COUET OF CANADA. BECOBD.
In the 

Supreme Court
TUESDAY the 20th day of FEBRUARY, A.D, 1894. of Canada.

Present:—
The Honorable SIR HENRY STRONG, KNIGHT, Chief Justice. 
The Honorable MR. JUSTICE FOURNIER, 
The Honorable MR. JUSTICE TASCHEREAU, 
The Honorable MR. JUSTICE GWYNNE, 
The Honorable MR. JUSTICE KING.

IN THE MATTER OF CERTAIN STATUTES OF THE PROVINCE OF 

10 MANITOBA RELATING TO EDUCATION.

The-Governor in Council, by Order in Council bearing date the Thirty-first Judgment 
day of July, One thousand eight hundred and ninety-three, numbered 2,103, 
and passed pursuant to the provisions of " An Act respecting the Supreme and 
Excheqiier Courts," Revised Statutes of Canada, Chapter 135, as amended by 
54-55 Victoria, Chaptar 25, Section 4, having referred to the Supreme Court of 
Canada for hearing and consideration a Case touching certain Statutes of the 
Province of Manitoba relating to Education, and the memorials of certain 
persons complaining thereof, the questions so referred for hearing and con­ 
sideration being as follows :—

'20 (1) Is the Appeal referred to in the said memorials and petitions, and 
asserted thereby, such an Appeal as is admissible by Sub-section 3 of 
Section 93 of the British North America Act, 1867, or by Sub-section 2 of 
Section 22 of the Manitoba Act, 33 Victoria (1870), Chapter 3, Canada ?

(2) Are the grounds set forth in the petitions and memorials such as 
may be the subject of appeal under the authority of the Sub-sections above 
referred to, or either of them ?

(3) Does the decision of the Judicial Committee of the Privy Council 
in the cases of "Barrett v. The City of Winnipeg" and "Logan v. The City of 
Winnipeg " dispose of or conclude the application for redress based on the 

30 contention that the rights of the Roman Catholic minority, which accrued 
to them after the Union under the Statutes of the Province, have been 
interfered with by the two Statutes of 1890, complained of in the said 
petitions and memorials ?

(4) Does Sub-section 3 of Section 93 of the British North America 
Act, 1867, apply to Manitoba ?

(5) Has His Excellency the Governor-General in Council power to 
make the declarations or remedial orders which are asked for in the said 

29547



BECOBD.

of Canada.

Feb., 1894 
— con mue .

164

memorials and petitions, assuming the material facts to be as stated therein, 
or has His Excellency the Governor-General in Council any other 
jurisdiction in the premises ?

(6) Did the Acts of Manitoba relating to Education, passed prior 
to the Session of 1890, confer on or continue to the minority a " right 
« or privilege in relation to Education " within the meaning of Sub- 
section 2 of Section 22 of the Manitoba Act, or establish a system of 
separate or dissentient schools within the meaning of Sub-section 3 of 
Section 93 of the British North America Act, 1867, if said Section 93 
be found to be applicable to Manitoba ; and if so, did the two Acts of 1890 10 
complained of, or either of them, affect any right or privilege of the 
minority in such a manner that an Appeal will lie thereunder to the 
Governor-General in Council ?
And the said Case having come before this Court on the Fourth day of 

October, in the year of our Lord One thousand eight hundred and ninety-three, 
the Honorable J. J. Curran, Q.C., Her Majesty's Solicitor-General for the 
Dominion of Canada, appeared to submit the said Case on behalf of the Crown, 
Mr. Ewart, Q.C., appeared to argue the said Case on behalf of the said 
petitioners and memorialists, and Mr. Wade, Q.C., appeared on behalf of the 
Province of Manitoba, but not to argue the said Case in the interest of the said 20 
Province, whereupon this Court directed the hearing of the said Case to stand 
over, and in the exercise of the powers conferred by 54-55 Victoria, chapter 25, 
Section 4, substituted for the Eevised Statutes of Canada, chapter 135, Section 
87, appointed Mr. Christopher Eobinson, Q.C., to argue the said Case in the 
interest of the said Province of Manitoba, and the said Case coming on for 
hearing before this Court on the Seventeenth day of October, in the year of our 
Lord One thousand eight hundred and ninety-three, in the presence of Counsel 
aforesaid, whereupon, and upon hearing Mr. Ewart, Q.C., for the said petitioners 
and memorialists, and Mr. Eobinson, Q.C., who appeared pursuant to the 
direction of the Court in the interest of the said Province of Manitoba, the 30 
Honorable the Solicitor-General and Mr. Wade, Q.C., not desiring to-be heard, 
this Court was pleased to direct that the said Case should stand over for 
consideration, and the same having come before this Court this day, this Court 
did state its opinion on the said questions so submitted as aforesaid, and the 
opinion of the said Court, and the answers to the said questions, and the reasons 
therefor, will appear from the Judgments delivered by their Lordships, a true 
copy of which said Judgments is hereunto annexed.

h

All which is respectfully certified under the Seal of the Supreme 
Court of Canada.

(Sd.) EOBEET CASSELS, 40
Registrar.

I hereby certify that the foregoing document is a true copy of the 
;-V\ j original certificate issued in the above matter.

! EOBEET CASSELS,
OTTAWA, May 10th, 1894. Registrar.
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REASONS FOE JUDGMENT.
"B"

BECOBD.
IN THE MATTEE of certain Statutes of the Province of Manitoba supnmecm^t

relating to Education. of Canada.
The CHIEF JUSTICE : This case has been referred to the Court for its chiaf0Justioe 

opinion by His Excellency the Governor-General in Council, pursuant to the —continued. 
provisions of " An Act respecting the Supreme and Exchequer Courts." 
Revised Statutes of Canada, chapter 135, as amended by 54 and 55 Vie., 
chap. 25, section 4.

Six questions are propounded, which are as follows:—
1. Is the Appeal referred to in the said memorials and petitions 

10 (referring to certain petitions and memorials presented to the Governor- 
General in Council) and asserted thereby, such an appeal as is 
admissible by sub-section 3 of section 93 of the British North America 
Act, 1867, or by sub-section 2 of section 22 of the Manitoba Act, 
33 Vie. (1870) chap. 3, Canada ?

2. Are the grounds set forth in the petitions and memorials such 
as may be the subject of appeal under the authority of the sub-sections 
above referred to, or either of them ?

3. Does the decision of the Judicial Committee of the Privy 
Council in the cases of Barrett v. the City of Winnipeg, and Logan v. 

20 the City of Winnipeg, dispose of or conclude the application for redress 
based on the contention that the rights of the Roman Catholic minority, 
which accrued to them after the Union under the Statutes of the 
Province, have been interfered with by the two Statutes of 1890 
complained of in the said petitions and memorials ?

4. Does sub-section 3 of section 93 of the British North America 
Act, 1867, apply to Manitoba ?

5. Has His Excellency the Governor-General in Council power
to make the declarations or remedial orders which are asked for in the
said memorials and petitions, assuming the material facts to be as stated

30 therein, or has His Excellency the Governor-General in Council any
other jurisdiction in the premises ?

6. Did the Acts of Manitoba passed prior to the Session of 1890 
confer on or continue to the minority " a right or privilege in relation 
to education " within the meaning of sub-section 2 of section 22 of the 
Manitoba Act or establish a system of " separate or dissentient schools " 
within the meaning of sub-section 3 of section 93 of the British North 
America Act, 1867, if said section 93 be found to be applicable to 
Manitoba, and if so, did the two Acts of 1890 complained of, or either 
of them, effect any right or privilege of the minority in such a manner 

40 that an appeal will lie thereunder to the Governor-General in Council ?
To put it in a concise form, the questions which we are called upon to 

answer are whether an appeal lies to the Governor-General in Council, either 
under the British .North America Act. 1867. or under the Dominion Act 
establishing the -Province of Manitoba, against an Act or Acts of the legislature 
ot Manitoba passed in 1890. whereby certain Ac.ta nr parts of Acts of the same~ 
legislature previously passed, whicb had conferred certain rights on the Roman 
Calholic minority in Manitoba in respect of separate or denominational schools 
were repealed.
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BECOED.

In the
Supreme Court 

of Canada.

Opinion of 
Chief Justice 
—continued.

The matter was brought before the Court by the Solicitor-General on behalf 
of the Crown, but was not argued by him. On behalf of the Petitioners and 
Memorialists who had sought the intervention of the Governor-General, 
Mr. Ewart, Q.C., appeared. Mr. Wade, Q.C. appeared as Counsel on behalf of 
the Province of Manitoba when the matter first came on, but declined to argue 
the case, and the Court then in exercise of the powers conferred by 54 and 
55 Vie., chap. 25, section 4, substituted for the Eevised Statutes of Canada, 
chapter 135, section 37, requested Mr. Christopher Eobinson, Q.C., the senior 
member of the Bar practising before this Court, to argue the case in the interest 
of the Province of Manitoba, and on a subsequent day the matter was fully and 
ably argued by Mr. Ewart and Mr. Eobinson.

The proper answers to be given to the questions propounded depend

I sub-section 1 oJLagction 2^ ot the Manitoba Act, viz : one which any class 
I persons hadlby7 law or practice in the Province at the iimrvn, nr a, right 
I privilege other tharTone which the legislature of Manitoba itself created ?

(3) divergence in the language of the two s significant;

later Actl '^
, It,will be observed that the British North America Act, section 93, 
sub-section 3. contains the words, a or is thereafter ^stablisEeH^by the legisla­ 
ture of the Province," which words lire entirely omitted in the corresponding 
section~(section 22, sub-section 2) of the Manitoba Acfc Again the same sub - 
section of the Manitoba Act gives a right of appeal to the <6fbvernor-GeneralJ^i 
Council from the legislature^of the Province,~aS Well ats from any~pTovmcial 
authority, whilst by the British JNorth America Act the right of appeal to

10

_________ iepenct 
\ principally on the meaning to be attached to the words " any right or privilege 
I oT the Protestant or Eoman Catholic minorty of the Queen's subjects in relation 
V to ^ducation." in Sub-section 2 of Section 22 of the Manitoba Act. Do these 
\ worcnTlnclude rights and privileges in relation to education which did not exist 
\ ajT the Union, but (in the words of section 93 subsection 3 of the British North 

/ Ti \Ajnerica Act) have been " thereafter established by the legislature of the Province.'' 
(or is the right or privilege mentioned in sub-section 2 of section 22 of the 
Manitoba Act the same right or privilege which is previously referred to in 20
i ^ i • ~t "^^i^ i • i-^^r~^ * i ii- qt IP '" ' i i i I '*' i •" T ~^~^~i ^^pof

Section 93 sub-section 3 of the British North America Act 1867, is as 
follows :—"Where in any province a system of separate or dissentient schools 
exists by law at the Union or is thereafter established by the legislature of the 
Province, an appeal shall lie to the Governor-General in Council from any Act 
or decision of any provincial authority affecting any right or privilege of the 
Protestant or Eoman Catholic minority of the Queen's subjects in relation to 
education." 30

It is important to contrast these two clauses of the Acts in qugsticm, 
inasmuch as there is intrinsic evidence in the later Act, that it was j^enerally 
modelled on the Imperial Statute, the origins.! Confederation AcTTand the

to maTEe some cianee as regards—Manitoba bv the nrovisions of the

40

is only to be from tne act or decision~ofa provincial authofit 
can refer this difference of expression in the two Acts to nothing But to a 

deliberate intention tgjnake some change in ~the operatiofPof the respective 
clauses. I do not see~wnv tnere should have been any departure in theTCTanitoba 
Act from the language of the British North America Act, unless it was infendeci 
tflflt jhe meaning ipbnuidJbe different.^On the one hand, It may well be urgejj,
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that there was no reason^ whythe Provinces admitted to confederation should BECOBD: 
havel)een_treated differently~;~ly^__a_different rule ^Eould_ prevail as regards 
JJlTanitoba from that which, byexpress words, appliecTto the other provinces
On the other hand there is, it seems to me, much force m the consideration â ea / 
tEat ̂ wliilst iT^agjeasonable that the organic law should preserve vested rights Opinion of |( 
ejdstmg~at thlTTTmon from sj)ojmtibn2or interf erencejet every presumption C1 
must be made in favour of Ihe^ co_nstitutional right of a legislative body to repeal 
thejaws whichjt has itseTTIenacted. . Nojdoubt this right may he controlled by 
Rewritten constitution which confers legislative powers and which ma^restrict

10 those powers and make~lhem subject to any condiaon^ which the coios'tituent 
legislators may think fitjo impose" A notable instance~of this is, as my brother 
j£ing"""'has pointed outT' afforded by the constitution of the United States, 
according to the construction which the Supreme Court in the well-known 
" Dartmouth College Case-" put upon the provision prohibiting State legislatures 
from passing laws impairing the obligation of contracts. It was there held, with 
a result which has been found most inconvenient, that a legislature which had 
created a private corporation could not repeal its own enactment granting the 
franchise, the reason assigned being that the grant of the right of franchise of a 
corporation was a contract. This has in practice been got over by inserting in

20 such Acts an express reservation of the right of the legislature to repeal its own 
act. But, as it is a primd facie presumption that every legislative enactment is 
subject to repeal by the same body which enacts it, every Statute may be said to 
contain an implied provision that it may be revoked by the authority which has 
passed it, unless the right of repeal is taken away by the fundamental law, the 
over-riding constitution which has created the legislature itself. The point is a 
new one, but having regard to the strength and universality of the presumption 
that every legislative body has power to repeal its own laws, and that this power 
is almost indispensable to the useful exercise of legislative authority, since a 
great deal of legislation is of necessity tentative and experimental, would it be

30 arbitrary or unreasonable, or altogether unsupported by analogy to hold as a 
canon of constitutional construction that such an inherent right to repeal its own 
acts cannot be deemed to be withheld from a legislative body having its origin in 
a written constitution unless the constitution itself by express words takes away 
the right. I am of opinion that in construing the Manitoba Act we ought to 
proceed upon this principle and hold the legislature of that Province to have 
absolute powers over its own legislature, untrammelled by any appeal to federal 
authority, unless we find some restriction of its rights in this respect in express 
terms in the Constitutional Act.

Then, keeping the rule of construction just adverted to in view, is there
40 anything in the terms of Sub-section 2 of Section 22 of the Manitoba Act by

which the right of appeal is enlarged and an appeal from the legislature is
expressly added to that from any provincial authority, whilst in the British

• North America Act, Section 93 Sub-section 3, the appeal is confined to one
from a provincial authority only, which expressly or necessarily implies that it
was the intention of those who framed the constitution of Manitoba to impose
upon its legislature any disability to exercise the ordinary powers of a legislature
to repeal its own enactments. I cannot see that it does, and I will endeavour to
demonstrate the correctness of this opinion. It might well have been con­
sidered by the Parliament of the Dominion in passing the Manitoba Act that

60 the words " any provincial authority " did not include the legislature. Then,
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BECOBD. assuming it to have been intended to conserve all vested rights "rights or 
privileges existing by law or practice at the time of the union," and to exclude 
or subject to federal control, even legislative interference with such pre-existent 
rights or privileges, this prohibition or control would be provided for by making 
any act or decision of the legislature so interfering the subject of appeal to the 
Governor-General in Council.

If however the words of Section 93, Sub-section 3, "or is thereafter estab­ 
lished by the legislature " had been repeated in section 22, the legislature would 
have been in express and unequivocal terms restrained from repealing laws of 
the kind in question which they had themselves enacted, except upon the 10 
conditions of a right to appeal to the Governor-General. If it was intended 
not to do this, but only to restrain the legislature of Manitoba from interfering 
with "rights and privileges " of the kind in question existing at the Union, this 
end would have been attained, by just omitting altogether from the clause the 
words " or shall have been thereafter established by the legislature of the 
Province." This was done.

n Next, it is clear, that in interpreting the Manitoba Act the words "any 
•rovincial Authority " do not include the legislature, for that expression is there 

ased as an alternative to the " legislature of the Province."
~~ It is not to be presumed that Manitoba was intended to be admitted to the 20 
Union upon any different terms from the other provinces or with rights of any 
greater or lesser degree than the other provinces. Some difference may have 
been inevitable owing to the differences in the pre-existing conditions of the 
several provinces. It would be reasonable to attribute any difference in the 
terms of union and in the rights of the province as far as possible to this, and 
by interpretation to confine any variation in legislative powers and other matters 
to such requirements as were rendered necessary by the circumstances and
condition of Manitoba at the time of Union.-i

Now let us see what would be the effect of the construction which I have 
suggested of both Acts—the British North America Act, section 93, and the 30 
Manitoba Act, section 22—in their practical application to the different 
provinces as regards the right of provincial legislatures to interfere with 
separate or denominational schools to the prejudice of a Koman Catholic or 
Protestant minority.

First then let us consider the the cases of Ontario and Quebec, the two 
provinces which had by law denominational schools at the Union. In these 
provinces any law passed by a provincial legislature impairing any right or 
privilege in respect of such denominational schools, would by force of the 
prohibition contained in sub-section 3 of section 93 of the British North America 
Act, be ultra vires of the legislature and of no constitutional validity. 40

Should the legislatures of these Provinces (Ontario and Quebec) after * 
confederation have conferred increased rights or privileges in relation to educa­ 
tion or minorities, I see nothing to hinder them from repealing such acts to the 
extent of doing away with the additional rights and privileges so conferred by 
their own legislation without being subject to any condition of appeal to federal 
authority.

What is meant by the term " provincial authority " ? The Parliament of 
the Dominion, as shown by the Manitoba Act, hold that it does not include the
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legislature, for in sub-section 2 of section 22 they use it as an alternative^ EECOBD. 
expression and so expressly distinguish it from the legislature. It is true the. 
British North America Act did not emanate from the Dominion Parliament, but \supremeCourt 
nevertheless the construction which that Parliament has put on the British 
North America Act, if not binding on judicial interpreters is at least entitled 
the highest respect and consideration. Secondly, the words " province 
authority" are not apt words to describe the legislature, and in order that a 
provincial legislature should be subject to an appeal, when it merely attempts to 
recall its own acts, the terms used should be apt, clear and unambiguous. To" 

10 return then to the case of Ontario and Quebec, should any "provincial 
authority " not including in these words the legislature, but interpreting the 
expression as restricted to administrative authorities (without at present going 
so far as to say it included Courts of Justice) by any Act or decision affect any 
right or privilege whether derived under a law or practice existing at the time 
of confederation or conferred by a provincial Statute since the Union, still 
remaining unrepealed and in force, that wo aid be subject to an appeal to the 
Governor-General.

Secondly, as regards the Provinces of Nova Scotia and New Brunswick, 
those Provinces not having had any denominational schools at the time of the 

20 Union, there is nothing in their case for sub-section 1 of section 93 to operate 
upon. Should either of these Provinces by after-confederation legislation create 
rights and privileges in favour of Protestant or Catholic minorities in relation to 
education, then so long as these Statutes remain unrepealed and in force, an 
appeal would lie to the Governor-General from any act or decision of a provincial 
authority affecting any of such rights or privileges of a minority, but there 
would be nothing to prevent the legislature of the provinces now under considera­ 
tion from repealing any law which they had themselves enacted conferring such 
rights and privileges, nor would any Act so repealing their own enactments 
be subject to appeal to the Governor-General in Council. -

30 Thirdly, we have the case of the Province of Manitoba ; here applying the 
construction before mentioned, the provincial powers in relation to education 
would be not further restricted but somewhat enlarged in comparison with those 
of the other provinces.

Acting upon the presumption that in the absence of express words the Act 
of the Dominion Parliament which embodies the constitution of the Province, 
withholding from the legislature of the Province the normal right of altering or 
repealing its own Acts, we must hold that it was not the intention of Parliament 
so to limit the legislature by the organic law of the Province. What then is the 
result of the legislation of the Dominion as regards Manitoba ? What effect is

40 to be given to Section 22 of the Manitoba Act ? By the first sub-section any law 
of the Province prejudicing any right or privilege with respect to denominational 
schools in the Province existing at the Union, is ultra vires and void. This clause 
was the subject, and the only subject of interpretation in Barrett v. Winnipeg, 
and the point there decided was, that there was no such right or privilege as was 
claimed in that case existing at the time of the admission of the Province into 
the Union. Had any such right or privilege been found to exist, there is 
nothing in the judgment of the Privy Council against the inference that 
legislation impairing it would have been unconstitutional and void. That 
decision has, in my opinion, but a very remote application to the present case.-

60 The second sub-section of Section 22 of the Manitoba Act is as follows:—"An
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•— I put aside as entirely irrelevant here the question whether it was not 
intended by this sub-section 2 to confer on the Privy Council of the Dominion 
appellate jurisdiction, from the provincial judiciary, a question, the decision of 
which, I may say in passing, might well be influenced by the consideration that 
the power given to Parliament by the British North America Act to create federal 

/ courts had not at the time of the passage of the Manitoba Act been exercised. 10
V—

The first subject of appeal is, then, any Act or decision of the legislature of 
the Province affecting any right or privilege of the minority in respect of the 
matters in question. Now if we are to hold, as I am of opinion we must hold, 
that it was not the intention of Parliament by these words so to circumscribe the 
legislative rights conferred by them on Manitoba, as to incapacitate that 
legislature from absolutely, and without any subjection to federal control, repealing 
its own enactments, and thus taking away rights which it had itself conferred, 

• the right of appeal to the Governor-General against legislative Acts must be 
Ji % ] limited to a particular class of such Acts, viz.—to such as might prejudice rights

and privileges not conferred by the legislature itself, but rights and privileges 20 
which could only have arisen before confederation, being those described in the 
first sub-section of Section 22. That we must assume, in absence of express 
words, that it was not the intention of Parliament to impose upon the Manitoba 
legislature a disability so anomaloiis as an incapacity to repeal its own enact­ 
ments, except subject to an appeal to the Governor-General in Council, and 
possibly the intervention of the Dominion Parliament as a paramount legislature, 
is a proposition, I have before stated.

Therefore, the right of appeal to the Governor-General in Council must be 
confined to acts of the legislature affecting such rights and privileges as are 
mentioned in the first sub-section, viz., those existing at the Union when 30 

f__ _ belonging to a minority, either Protestant or Catholic. Then there would also 
be the right of appeal from any provincial authority. I will assume that the 
description "provincial authority" does not apply to the Courts of Justice. 
Then these words " provincial authority " could not, as used in this sub-section 2 
of section 22 of the Manitoba Act, have been intended to include the provincial 
legislature, for it is expressly distinguished from it, being mentioned alternately 
with " the legislature." An appeal shall lie from any act or decision of the 
legislature or of any " provincial authority," is the language of the section. It 
must then apply to the provincial, executive or administrative authorities. No 
doubt an appeal would lie from their acts or decisions upon the ground that 40 
some right or privilege existing at the date of the admission of the Province to

• the federal union was thereby prejudiced. In this respect Manitoba would be 
in the same position as Ontario and Quebec. Unlike the cases of those 
provinces, and also unlike the case of the two maritime provinces Nova Scotia 
and New Brunswick, there would not, however, in the case of Manitoba, be an 
appeal to the Governor-General in Council from the act or decision of any 
" provincial authority," upon the ground that some right or privilege not 
existent at the time of union, but conferred subsequently by legislation, had been 
violated. This construction must necessarily result from the right of appeal 
against acts or decisions of provincial authorities, and against acts or decisions 50
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I have thus endeavoured to show that the construction I adopt has the 
effect of placing all the provinces virtually in the same position, with an 
immaterial exception in favor of Manitoba, and it is for the purpose of demon­ 
strating this, that I have referred to appeals from the acts and decisions of 
provincial authorities which are not otherwise in question in the case before us.

30 That the words " provincial authority " in the third sub-section of Section 
93 .of the British North America Act do not include the legislature, is a con­ 
clusion which I have reached not without difficulty. In interpreting the 
Manitoba Act however, what we have to do is to ascertain in what sense the 
Dominion Parliament in adopting the same expression in the Manitoba Act, 
understood it to have been used in the British North America Act.

That they understood these words not to include the provincial legislatures
is apparent from Section 22 of the Manitoba Act, wherein the two expressions
"provincial authority" and "legislature of the Province " are used in the
alternative, thus indicating that in the intendment of Parliament they meant

40 different subjects of appeal.
Again, why were the words contained in the third sub-section of Section 93 

of the British North America Act " or is thereafter established by the legislature 
of the Province" omitted, when that section was in other respects transcribed 
in the Manitoba Act ? The reason it appears to me is plain. So long as these 
words stood with the context they had in the British North America Act, they 
did not in any way tie the hands of the legislatures as regards the undoing, 
alteration or amendment of their own work, for the words " any provincial 
authority " did not include the legislature. But when in the Manitoba Act the 
Dominion Parliament thought it advisable for the better protection of vested

J

of the legislature, being limited to such as prejudiced the same class of rights or 
privileges. The wording of this sub-section 2 shows clearly that only one class 
of rights or privileges could have been meant, and that the right of appeal was 
therefore to arise upon an.invasion of these, either by the legislature or by a _ 
provincial authority. Then, as the impossibility of holding that it could have Opinion of 
been intended to impose fetters on the legislature or to incapacitate it from ^"' T'""'" 
repealing its own acts, requires us to limit the appeal against its enactments to 
acts affecting rights and privileges existing at the Union, it must follow that the 
right of appeal must be in like manner limited as regards acts or decisions of 

10 proAdncial authorities. This, however, although it makes a difference between 
Manitoba and the other provinces is not a very material one. The provincial 
authorities would of course be under the control of the Courts ; they could there­ 
fore be compelled by the exercise of judicial authority to conform themselves to 
the law. Much greater would have been the difference between Manitoba and 
the other provinces if we were to hold that, whilst as regards the provinces of 
Nova Scotia and New Brunswick their legislature could enact a separate school 
law one session and repeal it the next, without having their repealing legislation 
called in question by appeal, and whilst as regards Ontario and Quebec, although 
rights and privileges existing at confederation were made intangible by their 
legislatures, yet any increase or addition to such rights and privileges which 
these legislatures might grant could be withdrawn by them at their own pleasure 
subject to no federal revision, yet that the legislation of Manitoba on the same 
subject should be only revocable subject to the revisory power of the Governor- 
General in Council.

<rI
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rights—rights and privileges—existing at the Union, to give a right of appeal 
from the legislature to the Governor-General in Council, it omitted the words 
"or is thereafter established by the legislature of the Province," with the intent 
to avoid placing the provincial legislature under any disability, or subjecting it 
to any appeal as regards the repeal of its own legislation, which would have been 
the effect if the third sub-section of Section 93 of the British North America 
Act had been literally re-enacted in the Manitoba Act with the words " of the 
legislature of the Province " interpolated as we now find them in sub-section 2 
of the latter Act. This seems to me to show conclusively that the words " rights 
or privileges " in sub-section 2 of Section 22, were not intended to include rights 10 
and privileges originating under provincial legislation since the Union, and that 
the legislature of Manitoba is not debarred from exercising the common 
legislative right of abrogating laws which it has itself passed relating to 
denominational or separate schools or educational privileges,- nor is such 
repealing legislation made subject to any appeal to the Governor-General in 
Council.

In my opinion all the questions propounded for our opinion must be 
answered in the negative.

Certified true copy,
G. DUVAL, 20 

Keporter, S.C.C.

Opinion of 
Fournier, J.

FOUKNIER, J.:—By the Statute 33 Vie. ch. 3 sec. 2 (D) the Manitoba Act 
the provisions of the British North America Act except so far as the same may 
be varied by the said Act are made applicable to the Province of Manitoba in 
the same way and to the like extent as they apply to the several Provinces of 
Canada, and as if the Province of Manitoba had been one of the provinces 
united by the British North America Act. This Act was Imperialized so to 
speak by 34 Vie. ch. 38 Imp. which declares that 32 & 33 Vie. ch. 3 (D) shall 
be deemed to have been valid and effectual for all purposes whatsoever.

If we are now called upon to construe certain provisions of this Statute, it 30 
seems to me that the same considerations will apply as if the provisions appeared 
in the British North America Act itself under the heading "Manitoba" and 
therefore, as stated by the late Chief Justice of this Court, in the case 
of Severn v. the Queen [2 Can. S. C. E. 70] " in deciding important 
" questions arising under the Act passed by the Imperial Parliament for 
" federally uniting the Provinces of Canada, Nova Scotia and New Brunswick, 
" we must consider the circumstances under which that Statute was passed, the 
" condition of the different provinces, their relations to one another, as well as 
" the system of government which prevailed in those provinces and countries." 
For convenience therefore I will place in parallel columns the sections of the 40 
Manitoba Act and the corresponding sections of the British North America Act 
in relation to education upon which we are required to give an answer.
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British North America Act, sec. 93 :
In and for the province the legisla­ 

ture may exclusively make laws in 
relation to education subject and ac­ 
cording to the following provisions—

(1) Nothing in any such law shall 
prejudicially affect any right or privi­ 
lege with respect to denominational 
schools which any class of persons 

10 have by law in the province at the 
Union.

(2) All powers, privileges and duties 
at the Union by law conferred and 
imposed by Upper Canada on the sepa­ 
rate schools and school trustees of

EECOKD.

the Said SufremeCourt_ 
of Canada.

Manitoba Act, sec. 22 :
In and for the province 

legislature may exclusively make laws 
in relation to education subject and ac- opinion of 
cording to the following provisions— Foumier, J.

0 ° r —continued.
(1) Nothing in any such law shall 

prejudicially affect any right or privi­ 
lege with respect to denominational 
schools which any class of persons have 
by law or practice in the province at 
the Union.

(3) Where in any province a system 
of separate or dissentient schools exists 
by law at the Union, or it is thereafter 
established by the legislature of the 

20 province, an appeal shall lie to the 
Governor-General in Council from any 
act or decision of any provincial 
authority affecting any right or privi­ 
lege of the Protestant or Koman 
Catholic minority of the Queen's sub­ 
jects in relation to education.

(4) In case any such provincial law 
as from time to time seems to the 
Governor-General in Council requisite

30 for the due execution of its provisions 
of this section is not made or in case 
any decision of the Governor-General 
in Council on any appeal under this 
section is not duly executed by the 
proper provincial authority in that 
behalf, then, and in every such case, 
and as far only as the circumstances of 
each case require, the Parliament of 
Canada may make remedial laws for

40 the due execution of any provisions of 
this section and of any decision of the 
Governor-General in Council under this 
section.

(2) An appeal shall lie to the 
Governor-General in Council from any 
act or decision of the legislature of the 
province, or of any provincial authority, 
affecting any right or privilege of the 
Protestant or Roman Catholic minority 
of the Queen's subjects in relation to 
education.

(3) In case any such provincial law, 
as from time to time seems to the 
Governor-General in Council requisite 
for the due execution of the provisions 
of this section is not made, or in case 
any decision of the Governor-General 
in Council on any appeal under this 
section is not duly executed by the 
proper provincial authority, in that 
behalf, then, and in every such case 
and as far only as the circumstances of 
each case require, the Parliament of 
Canada may make remedial laws for 
the due execution of the provisions of 
this section and of any decision of the 
Governor-General in Council under 
this section.

What was the existing state of things in the territory then being formed 
into the Province of Manitoba ? Rebellion, as I have already stated in the 'case 
of Barrett v. Winnipeg, had thrown the people into a strong and fierce agitation, 
inflamed religious and national passions caused the greatest disorder, which 
rendered necessary the intervention of the Federal Government, and, as matters
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then stood on the 2nd March, 1870, the Government of Assiniboia in order to 
pacify the inhabitants appointed Rev. W. Eitchot and Messrs. Black and Scott 
as joint delegates to confer with the Government of Ottawa, and negotiate the 
terms and conditions upon which the inhabitants of Assiniboia would consent 
to enter confederation with the Province of Canada.

]\/[r _ Ritchot was instructed to immediately leave with Messrs. Black and 
Scott for Ottawa, in view of opening negociations on the subjects of their mission 
with the Government at Ottawa.

When they arrived at Ottawa, the three delegates, Messrs. Ritchot, Black 
and Scott, received on the 25th April, 1870, from the Hon. Mr. Howe, the then 10 
Secretary of State for the Dominion of Canada, a letter informing them that the 
Hon. Sir John A. Macdonald and Sir George Cartier had been anthorised by the 
Government of Canada to confer with them on the subject of their mission, and 
that they were ready to meet them.

The Rev. Mr. Ritchot was the bearer of the conditions upon which they 
were authorised to consent for the inhabitants of Assiniboia to enter confederation 
as a separate province.

These facts appear in Exhibit L., Sessional papers of Canada, 1893, 33 D., 
and in Exhibit N. of the same Sessional paper we see that the following conditions, 
Articles 5 and 7 read as follows : — 20

" 5. That all properties, ail rights and privileges possessed be respected, 
and the establishing and settlement of the customs, usages and privileges 
be left for the sole decision of the local legislature."

" 7. That the schools shall be separate, and that the monies for 
schools shall be -divided between the several denominations pro rata of their 
respective populations."
Now, after negotiations had been going on, and despatches and instructions 

from the Imperial Government of Canada on the subject of the entrance of the 
Province of Manitoba into the Confederation had been received, the Manitoba 
Constitutional Act was prepared and section 22 inserted as a satisfactory 80 
giiarantee for their rights and privileges in relation to matters of education as 
claimed by the above articles 5 and 7. And until 1890 the inhabitants of the 
Province of Manitoba enjoyed these rights and privileges under the authority of 
this section and local statutes passed in conformity therewith.

However, it seems by the decision of the judicial Committee of the Privy 
Council in the case of Barrett v. Winnipeg, that the delegates of the North-West 
and the Parliament of Canada although believing that the inhabitants of 
Assiaiboia had before the union "by law or by practice, certain rights and 
priv/leges with respect to denominational schools " — for the words used in stib- 
see/ion 1 of this section 22 are " which any class have by law or practice in the 40 
province at the union" — had in point no such right or privilege by law or 
practice with respect to denominational schools, and therefore that sub-section 1 
is, so to speak, wiped out of the Constitutional Act of Manitoba, having nothing 
to operate upon.

But if the parties agreeing to these terms of union, were in error in 
supposing they had by law or practice, prior to the union, certain rights or 
privileges, they certainly were not in error in trusting that the provincial
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legislature as the Legislature of Quebec did after confederation for the Protestant EECOED. 
minority which was being created would forthwith settle and establish their ~^ 
usages and privileges and secure by law and in accordance with articles 5 and 7 supremeCout 
of the bill of rights, separate schools for the Catholics of Manitoba, and would °f Ca-»<"ia- 
make provision so that the moneys would be divided between the Protestant and opinion of^ 
Catholic denominations pro rata to their respective populations. Then once 
established and secured by their own local legislature in accordance with the 
terms of the union, is not the minority perfectly within the spirit and the words 
of the Constitutional Act in contending that rights and privileges so secured by 

10 an Act of the Legislature are at least in the same position as rights secured 
to minorities in the Provinces of Quebec and Ontario under section 93 of the 
British North America Act and that sub-sections 2 and 3 were inserted in the 
Act so that they might be protected by the Governor-General against any 
subsequent legislation by either a Protestant or Catholic majority in after years.

In the present reference being again called upon to construe this same 
Section 22, but as if Sub-section 1 was repealed or wiped out by judicial 
authority, we must, I think, take into consideration the historical fact that the 
Manitoba Act of 1870 was the result of the negotiations with parties who agreed 
to join and form part of the Confederation as if they were inhabitants of one

20 of the Provinces originally united by the British North America Act, and we 
must credit the Parliament of Canada with having intended that the words " an 
appeal shall lie to the Governor-General-in-Couucil from any act or decision of 
the Legislature of the Province or of any Provincial authority affecting any 
right or privilege of the Protestant or Boman Catholic minority of the Queen's 
subjects in relation to education " (which are also the words used in the 93rd 
Section of the British North America Act) should have some effect. The only 
meaning and effect I can give them is that they were intended as an additional 
guarantee or protection to the minority, either Protestant or Catholic, whichever 
it might happen to be, that the Laws which they knew would be enacted imrne-

30 diately after the Union, by their own Legislature in reference to education, would 
be in accordance with the terms and conditions upon which they were entering 
the Union, this guarantee was given so as to prevent later on,'interference with 
their rights and privileges by subsequent legislation without being subject 
to an appeal to the Governor-General in Council should such subsequent Act of 
the Legislature affect any right or privilege thus secured to the Protestant or 
Catholic minority by their own Legislature.

In my opinion the words used in Sub-section 2 " an appeal shall lie from 
any Act of the Legislature " necessarily mean an appeal from any Statute which 
the Legislature has power to pass in relation to education, if at the time of the 

40 passing of such Statute there exists by law any right or privilege enjoyed by 
the minority. There is no necessity of appealing from Statutes which are ultra 
oires for the assumption of any unauthorised power by any local Legislature 
under our system of Government is not remedied by appeal to the Governor- 
General in Council, but by Courts of Justice.

Then, as to the words "right.or privilege " in this Sub-section, they refer 
to some right or privilege in relation lo education to be created by the Legisla­ 
ture which was being brought into existence, and which, once established, might 
thereafter be interfered with at the hand of a Local majority so as to affect the 
Protestant or Catholic minority in relation to education. It is clear, therefore,
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that the Governor-General in Council has the right of entertaining an appeal by 
the British North America Act as well as by Sub-section 2 of Section 22 of the 
Manitoba Act. He has also the power of considering the application upon the 
merits. When the application has been considered by him upon its merits if 
the Local Legislature refuses to execute any decision to which the Governor- 
General has arrived in the premises, the Dominion Government may then under 
Sub-section 3 of Section 22 of the Manitoba Act pass remedial legislation for 
the execution of his decision.

In construing, as I have done, the words of Sub-section 2 of the 22nd 
Section of the Manitoba Constitutional Act, which is as regards an appeal to 10 
the Governor-General in Council, but a reproduction of Sub-section 3 of 
Section 93 of the British North America Act, except that the clear unequivocal 
and comprehensive words " from any act or decision of the Legislature of the 
Province " are added, I am pleased to see that I am but concurring in the view 
expressed by Lord Carnavon in the House of Lords on the 19th February 1867 
when speaking of this right of appeal to be granted to minorities when a Local 
Act might affect rights or privileges in matters of education, as the following 
extract from Hansard's Parliamentary Debates, 3rd Series, February 19, 1867, 
shows:—"Lord Carnavon.—Lastly, in the 93rd Clause, which contains the 
exceptional provisions to which I referred, your Lordships will observe some 20 
rather complicated arrangements in reference to education. I need hardly say 
that the great question gives rise to nearly as much earnestness and division of 
opinion on that as on this side of the Atlantic. This clause has been framed 
after long and anxious controversy in which all parties have been represented, 
and on conditions to which all have given their consent. It is an understanding 
which, as it only concerns the local interests affected, is not one that Parliament 
would be willing to disturb, even if in the opinion of Parliament it were 
susceptible of amendment, but I am bound to add, as the expression of my own 
:opinion, that the terms of the agreement appear to me to be equitable and 
jiidicious. For the object of the clause is to secure to the religious minority of 30 
one Province the same rights and privileges and protection which the religious 
minority of another Province may enjoy. The Roman Catholic minority of 
Upper Canada, the Protestant minority of the Maritime Province, will thus 
stand on a footing of entire equality. But in the event of any wrong at the 
hand of the local majority, the minority have a right of appeal to the Governor- 
General in Council, and may claim the application of any remedial laws that 
;may be necessary from the central Parliament of Confederation."

40

This being so, the next point of enquiry is whether the Acts of 1890 of 
Manitoba affect any right or privilege secured to the Catholic minority in 
matters of education after the Union, for we have nothing to do with the 
enquiry whether the Catholic minority had at the time of the Union, any right 
by law or practice that point as I have already stated having been decided 
adversely to their contention by the decision of the Privy Council in the case of 
"Barrett v. Winnipeg." By referring to the legislation from the date of the 
Union till 1890, it is evident that the Catholics enjoyed the immunity of being 
taxed for other schools than their own, the right of organization, the right of 
self government in this school matter, the right of taxation of their own 
people, the right of sharing in Government grants for education and many 
o,ther rights under the statute of a most material kind. All these rights were 

ywept away by the Acts of 1890, as well as the properties they had acquired 50



177

under these Acts with their taxes and their share of the public grants for BECOED. 
education. Could the prejudice caused by the Acts of 1890 be greater than it 
has been ? The scheme that runs through the Acts of 1871 and 1881 up to 
1890, as Lord Watson of the Privy Council is reported to have so concisely °f _ 
stated on the argument of the case of " Barrett v. Winnipeg" (which is printed in opinion of 
the sessional papers of Canada, 1893) appears to have been that " no ratepayer 
shall be taxed for contribution towards any school except one of his own 
denomination " ; and I will add that this scheme is clearly pointed out in 
Articles 5 and 7 of the Conditions of Union above already referred to which 

10 were the basis of the Constitutional Act.
Now is this a legal right or privilege enjoyed by a class of persons ? In 

this case the immunity from contributing to any schools other than one of its 
own denomination was acquired by the Catholic minority qua Catholics by 
statute, and Catholics certainly at the time the legislation was passed represented 
a class of persons comprising at least one-third of the inhabitants of the 
Province of Manitoba. It is unnecessary I think, after reading the able 
judgments delivered in the case of " Barrett v. Winnipeg" to show by authority 
that the right so acquired by the Catholic minority after the Union by the Act 
of 1871 was a legal right, and that if it is shown by subsequent legislation 

20 enacted by the Legislature of the Province of Manitoba that there has been any 
interference with such right, then I am of opinion that such interference would 
come within the very words of this Section 22 of the Manitoba Constitutional 
Act, which gives a right of appeal to the Governor-General in Council from 
" any act of the Legislature (words which are not in Section 93 of the British 
North America Act but are in Sub-section 2 of Section 22 of the Manitoba 
Act) affecting a right acquired by the Roman Catholic minority of the Queen's 
subjects in relation to education."

The only other question submitted to us I need refer to is the 4th question.

Does Sub-section 3 of Section 93 of the British North America Act 1867, 
30 apply to Manitoba ? The answer to this question is to be found in the second 

section of the Manitoba Act, 32 and 33 Vie., cap. 3 which says " from and after 
the said date the provisions of the British North America Act shall apply, except 
those parts thereof which are in terms made, or by reasonable intendment, may 
be held to be specially applicable to, or only to affect one or more, but not the 
whole of the Provinces now comprising the Dominion and except so far as the 
same may be varied by this Act and be applicable to the Province of Manitoba 
in the same way and to the like extent as they apply to the several Provinces of 
Canada, and as if the Province of Manitoba had been one of the Provinces 
originally united by the said Act." The Manitoba Act has not varied the British 

40 North America Act, though Sub-section 2 of Section 22 has a somewhat more 
comprehensive wording than Sub-section 3 of Section 93 of the British North 
America Act in relation to appeals in educational matters. A Statute does not 
vary or alter if it merely makes further provision, it is simply an addition to it. 
The Second Sub-section is wider but does not vary at all from the Third Sub­ 
section of the 93 Section- of the British North America Act, save in this that 
there is an addition to it, that it includes it and goes beyond it by adding the 
words " and from any Act of the Legislature." The Third Sub-section of the 
British North America Act provides that in two cases there is to be an Appeal. 
There is nothing inconsistent in the Manitoba Act which says that in all cases
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there shall be an Appeal, it goes beyond the British North America Act, it does 
not vary it, it leaves it as it is and adds to it.

We see by the opinion expressed by some of the Lords of the Privy Council 
how far the right of Appeal extends under Section 2 of the Manitoba Act, for 
in the argumpnt on that question before the Privy Council (Sessional papers 1 8 
No. 33a, 33b, 1893) we read at page 134, that when Mr. Earn, Counsel, was 
arguing on behalf of Mr. Logan in the case of " Winnipeg v. Logan " he said 
" I venture to think that under Sub-section 2 what was contemplated was this, 
that apart from any question ultra vires or not, if a minority said ' I am oppressed ' 
that was the party who had to come under that Sub-section 2 and appeal to the 10 
Government."

" Lord Hannen : It has a right to appeal against any Act of the Legislature." 
" Lord Shand : Even ultra vires."
This being also my opinion, I will only add that, having already stated that 

I think that we should read the Manitoba Constitutional Act in the light of the 
British North America Act, and that it was intended as regards all civil rights in 
educational matters to place the Province of Manitoba on the same footing as 
the Provinces of Quebec and Ontario, and that Sub-section 1 of Section 22 
having been enacted for the purpose of protecting rights held by law or practice 
prior to the Union, but which have been declared not to exist. I am of opinion 20 
that Sub-section 2 of Section 22 of the Manitoba Constitutional Act provides for 
an Appeal to the Governor-General in Council by memorial or otherwise, on the 
part of the Eoman Catholic minority, contending that the >two Acts of the 
Legislative Assembly of Manitoba passed in 1890 on the subject of education, 
are subversive of the rights and privileges of the Kornan Catholic ratepayers not 
to be taxed for contribution towards Schools, except one of their osvn 
denomination, and that such right has been acquired by Statute subsequent to 
the Union.

For the above reasons I answer the questions submitted by His Excellency, 
the Governor-General in Council, as follows :— 30

(1.) Is the appeal referred to in the said memorials and petitions 
and asserted thereby, such an appeal as is admissible by Sub-section 3 of 
Section 93 of the British North America 1867, or by Sub-section 2 of 
Section 22 of Manitoba Act 33, Vie. (1870) cap. 3, Canada ? Yes.

(2.) Are the grounds set forth in the petitions and memorials such as 
may be the subject of appeal under the authority of Sub-sections above 
referred to, or either of them ? Yes.

(3.) Does the decision of the Judicial Committee of the Privy Council 
in the cases of " Barrett v. The City of Winnipeg" and " Logan v. The 
City of Winnipeg," dispose of or conclude the application for redress, based 40 
on the contention that the rights of the Eoman Catholic minority which 
accrued to them after the union under the Statutes of the Province have been 
interfered with by the two Statutes of 1890, complained of in the said 
petitions and memorials ? No.

(4.) Does Sub-section 3 of Section 93 of the British North America 
Act 1867, apply to Manitoba ? Yes.

(5.) Has His Excellency, the Governor-General in Council, power to 
make the declarations or remedial orders which are asked for in the said
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memorials and petitions, assuming the material facts to be as stated therein, EECOED. 
or has His Excellency, the Governor-General in Council, any other ~he 
jurisdiction in the premises ? Yes.

(6.) Did the Acts of Manitoba, relating to education, passed prior to of Canada. 
the Session of 1890 confer on or continue to the minority a "right or Opinion of 
privilege in relation to education" within the meaning of Sub-section 2 of ^^^mted. 
Section 22 of the Manitoba Act, " or establish a system of separate or 
dissentient schools " within the meaning of Sub-section 3 of Section 93 of 
the British North America Act 1867, if said Section 93 be found applicable 

10 to Manitoba, and if so, did the two Acts of 1890 complained of, or either 
of them, affect any right or privilege of the minority in such a manner that 
an appeal will lie thereunder to the Governor-General in Council ? Yes.

Certified true Copy.
G. DUVAL,

Reporter, S.C.C.

TASCHEEEAU, J. — I doubt our jurisdiction on this reference or opinion of 
consultation. Is section 4, of 54 & 55 Vie., ch. 25, which purports to authorize 
such a reference to this Court for hearing " or " consideration -infra vires of 
Parliament ? By which section of the British North America Act is Parliament

20 empowered to confer on this Statutory Court any other jurisdiction than that of 
a Court of Appeal under section 101 thereof ? This Court is evidently made, 
in the matter, a Court of First Instance, or rather I should say, an Advisory 
Board of the Federal Executive substituted pro hac vice for the law officers of the 
Crown and not performing any of the usual functions of a Court of Appeal, 
nay, of any Court of Justice whatever. However, I need not, at present, further 
investigate this point. It has not been raised, and a similar enactment to the 
same import has already been acted upon. That is not conclusive, it is true : 
but our answers to the questions submitted will bind no one, not even those 
who put them, nay, not even those who give them, no Court of Justice, not

30 even this Court. We give no judgment, we determine nothing, we end no 
controversy : and whatever our answers may be, should it be deemed expedient, 
at any time by the Manitoba Executive, to impugn the constitutionality of any 
measure that might hereafter be taken by the Federal authorities against the 
provincial legislation, whether such measure is in accordance with or in 
opposition to the answers to this consultation, the recourse, in the usual way, 
to the Courts of the country remains open to them. That is, I presume, the 
consideration and a very legitimate one, I should say, upon which the Manitoba 
Executive acted by refraining to take part in the argument on the reference, a 
course that I would not have been surprised to see followed by the Petitioners

40 unless indeed they are assured of the interference of the Federal authorities, 
should it eventually result from this reference that constitutionally, the power 
to interfere with the provincial legislation as prayed for exists. For if as a 
matter of policy, in the public interest, no action is to be taken upon the 
Petitioners' application, even if the Appeal lies, the futility of these proceedings 
is apparent.

Assuming, then, that we have jurisdiction, I will try to give as concisely at* 
possible the reason upon which I have based my answers to the questions sub­ 
mitted, In the view I take of the application made to His Excellency, the 
Governor- General in Council, by the Catholics of Manitoba I think it better
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to in^vert the order of the questions put to us, and to answer first the fourth 
of these questions, that is, whether sub-section 3 of section 93 of the British 
North America Act applies to Manitoba. To that question the answer, in my 
opinion, must be in the negative. That section of the British North America 
Act applies to every one of the Provinces of the Dominion, with the exception, 
however, of Manitoba, for the reason, that for Manitoba, in its special charter, 
the subject is specifically provided for by section 22 thereof. The maxims lex 
posterior derogat priori and specialin generalibus derogant have both here it seems to 
me their application. If it had been intended to purely and simply extend the 
operations of that section 93 of the British North America Act to Manitoba, 10 
section 22 of its charter would not have been enacted. The course since 
pursued for British Columbia and Prince Edward Island would have been 
followed. But where we see a different course pursued we have to assume that 
a difference in the law was intended. I cannot see any other reason for it and 
none has been suggested. True it is that words "or practice" in sub­ 
section 1 of section 22 are an addition in the Manitoba Charter which the 
Dominion Parliament desired to specially make to the analogous provision of the 
British North America Act, but that was no reason to word sub-section 2 
thereof so differently as it is from sub-section 3 of section 93 of the British 
North America Act. Then this difference may be easily explained, though 20 
its consequences may not have been foreseen. I speak cautiously and mindful 
that I am not here allowed to controvert or even doubt, anything that has been 
said on the subject by the Privy Council. It is evident, to my mind, that it 
was simply because it was assumed by the Dominion Parliament that separate 
or denominational schools had previously been in that region, and were then, 
at the Union, the basis and principle of the educational system ; and with the 
intention of adapting such system to the new Province, or rather of continuing 
it as found to exist, that in the Union Act of 1870 the words of sub-section 3 
of section 93 of the British North America Act: "Where in any Province a 
" system of separate or dissentient schools exist by law, at the Union, or is 30 
" thereafter established by the Legislature of the Province "—were stricken out 
as unnecessary and inapplicable to the new Province. And I do not understand 
that the Privy Council denies to the Petitioners their right to separate schools. 
However, the reason of this difference between the constitution of the Province 
and the British North America Act cannot, in my view of the question, bring 
much assistance in the present investigation ; the fact remains—whatever may 
have -been the reason for it—that no appeal is given to the minority in Manitoba 
in relation to the rights and privileges conceded to them since the Union as 
distinguished from those in existence at the Union. They have no rights but 
what is left to them by the judgment in the Barrett case; and, if I do not 40 
misunderstand that judgment, the appeal they now claim to (sic) is not, as a logical 
inference, thereby left to them.

And in vain now, to support their appeal, would they urge that the statute 
so construed is unreasonable, unjust, inconsistent, and contrary to the intentions 
of the law-giver ; uselessly would they contend that to force them to contribute 
pecuniarily to the maintenance of the public non-Catholic schools is to so 
shackle the exercise of their rights as to render them illusory and fruitless ; or 
that to tax not only the property of each and every of them individually but 
even their school buildings for the support of the public schools is almost 
ironical; uselessly would they demonstrate the utter impossibility for them to 50 
efficaciously provide for the organization, maintenance and management of
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separate schools, and the essential requirements of a separate school system without 
statutory powers and the necessary legal machinery; ineffectively would they 
argue that to concede their right to separate schools and withal deprive them of 
the means to exercise that right is virtually to abolish it, or to leave them nothing 
of it but a barren theory. With all these and kindred considerations, we here, 
in answering this consultation, are not concerned. The law has been 
authoritatively declared to be so, and with its consequences we have nothing to 
do. Dura lex, sed lex, judex 11011 constituitur ad leges rcformainlas. Non licet 
judicibus de legibus judic.arc, sed ferunduiii ipsas. The Manitoba legislation is 

10 constitutional, therefore it has not affected any of the rights or privileges of the 
.minority: therefore the minority has no appeal to the federal authority. The 
Manitoba legislature had the right and power to pass that legislation, therefore 
any interference with that legislation by the federal authority would be -ultra vires 
and unconstitutional.

By an express provision of the British North America Act of 1871 it must 
not be lost sight of, the Dominion Parliament has not the power to in any way 
alter the Manitoba Union Act of 1870.

For these reasons, I would answer negatively the fourth of the questions 
submitted, and say that, in my opinion, sub-section 3 of section 93 of the 

20 British North America Act does not apply to Manitoba.
I take up now the first of these questions. Does the right of appeal 

claimed by the Petitioners exist under section 22 of the Manitoba Act ? And 
here again, in my opinion, the answer must be in the negative, for the reason 
that it is conclusively determined by the Judgment of the Privy Council, that 
the Manitoba legislation does not prejudicially affect any right or privilege that 
the Catholics had by law or practice at the union, and if their rights and 
privileges are not affected, there is no appeal. The rights and privileges 
mentioned in sub-section 2 of section 22 are the same rights and privileges 
that are mentioned in sub-section 1 that is to say, those existing at the Union

30 upon which sub-section 3 provides for the interference in certain cases of His 
Excellency the Governor-General in Council, and it is as to such rights and 
privileges only that an appeal is given. The appeal given in the other Provinces 
by section 93 of the British North America Act as to the rights and privileges 
conferred on a minority after the Union is, as I have remarked, left out of the 
Manitoba Constitution. Assuming, however, that the Manitoba Constitution is 
wide enough to cover an appeal by the minority, upon the infringement of any 
of their rights or privileges created since the Union, or assuming that section 93 
of the British North America Act sub-section 3 applies to Manitoba, I would be 
inclined to think that, by the ratio decidcndi of the Privy Council there are no

40 rights or privileges of the Catholic minority that are infringed by the Manitoba 
legislation so as to allow of the exercise of the powers of the Governor-in-Council 
in the matter as the Manitoba Statutes must now be taken not to prejudicially 
affect any right or privilege whatever enjoyed by the Catholic community. It 
would seem, no doubt, by the language of both section 93 of the British North 
America Act and of section 22 of the Manitoba Charter, that there may be 
provincial legislation which though intra vires, yet might affect the rights or 
privileges of the minority so as to give them the right to appeal to the Governor-in- 
Council. For it cannot be of ultra vires legislation that an appeal is given. And 
the Petitioners properly disclaiming any intention to base their application on

50 the unconstitutionality of the Manitoba Statutes, even for infringement of rights
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conferred upon them since the Union, urge that though the Privy Council has 
determined that the legislation in question does not affect the rights existing at 
the Union so as to render it ultra vires yet that it does affect the rights conferred 
Up0n them by the Provincial legislature since the Union, so as to give them 
though intra vires, an appeal to the Governor-in-Council. I fail to see, however, 
now this ingenious distinction, for which I am free to admit both the British 
North America Act, and the Manitoba Special Charter give room, can help the 
Petitioners. I assume here that the Petitioners have an appeal upon the rights 
and privileges conferred upon them since the Union as contra distinguished 
from the rights previously in existence. The case is precisely the same as if the 10 
present appeal was as to their rights existing at the Union. They might argue 
that though the Privy Council has held this legislation to have been intra vires, 
yet their right to appeal subsists, and, in fact exists because it is intra vires. 
But what would be this ground of Appeal ? Because the legislation affects the 
rights and privileges they had at the Union, And the answer would be one fatal 
to their appeal, as it was to their contentions in the Barrett case that none of 
these rights and privileges have been illegally affected. Now, the rights and 
privileges they lay claim to under the provincial legislation anterior to 1890 are, 
with the additions rendered necessary by the political organization of the country 
to enable them to exercise these rights, the same in principle, that they had by 20 
practice at and before the Union, and which were held by the Privy Council not 
to be illegally affected by the legislation of 1890. And I am unable to see how, 
on the one hand, this legislation might be said to affect those rights so as to 
support an appeal, and on the other hand not to affect the same rights so as to 
render it ultra vires.

The Petitioners, it seems to me, would virtually renew their impeachment 
of the constitutionality of the Manitoba legislation of 1890 upon another 
ground than the one taken in the Barrett case, namely upon the rights conferred 
upon them since the Union, whilst the controversy in the Barrett case was 
limited to their rights as they existed at the Union. But that legislation, as I 30 
have said, is irrevocably held to have been intra vires, and it is not to the 
Petitioners to argue the contrary even upon a new ground. And if it is infra 
vires it cannot be that it has illegally affected any of the rights or privileges of 
the Catholic minority, though it may be prejudicial to such right. And if it 
has not illegally affected any of those rights or privileges they have 110 appeal to 
the Governor in Council.

It has been earnestly urged, on the part of the Petitioners, in their attempt 
to distinguish the two cases, that in the Barrett case it was only their liability 
to assessment for the public schools that was in issue, and consequently that 
the decision of the Privy Council, binding though it be, does not preclude them 40 
from now taking on Appeal from the Provincial legislation of 1890, the ground 
that this legislation sweeps away the Statutory powers conceded to them under 
the previous Statutes, and without which their establishment and administra­ 
tion of a separate school system is impracticable. But here again it must 
necessarily be on the ground that these rights and privileges or some of their 
rights and privileges have been prejudicially affected that they have to rest their 
case, and from that ground they are irrevocably ousted by the Judgment of the 
Privy Council, where not only the Assessment Clauses thereof more directly in 
issue, but each and every one of the enactments of the Statutes impugned, were 
as I read that Judgment, held to have been and to be intra vires. 50
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Were it otherwise, and could the question be treated as res Integra it might BECOED. 
have been possible for the Petitioners to establish that they are entitled to the ~" 
Appeal claimed on that ground, namely, that the Statutes of 1890, by taking ' the rights and privileges of a Corporate body vested with the powers °f Ca™>da- 
.essential to the organization and maintenance of a school system that has been Opinion of 
'granted to them by the previous Statutes are subversive of those rights and 
.privileges and prejudicially affect them.

They might cogently urge in support of that proposition, and might perhaps 
have succeeded to convince me, that to take away a right, to cancel a grant, to

10 repeal the grant of a right, to revoke a privilege, prejudicially affects that grant, 
prejudicially injuriously affects that privilege. They might also perhaps have 
been able to convince me that the license to own real estate, the authorisation 
to issue debentures, to levy assessments, the powers of a Corporation that had 
been granted to them, constituted for them rights and privileges. And to the 
objection that no appeal lies under Section 22 of the Manitoba Charter, but 
upon rights existing at the Union, they might perhaps have successfully 
answered, either that Section 98 of the British North America Act extends to 
Manitoba, or, if not, that the legislation of Manitoba in the matter, since the 
Union, prior to 1890, should be construed as declaratory of their right to

20 separate schools, or a legislative admission of it, a legislation required merely to 
secure to them the means whereby to exercise that right and that consequently 
their appeal relates back to a right existing at the Union so as to bring it, if 
necessary, under the terms of section 22 of the Manitoba Union Act.

However, from these reasons the Petitioners are now precluded. If any of 
their rights and privileges had been prejudicially affected, this legislation would 
be ultra vires, and it is settled it is not ultra vires. And the argument against 
their contention is very strong, that it being determined that it would have been 
in the power of the Manitoba Legislature to establish in 1871, at the outset of 
the political organization of the Province, the system of schools that they

BO adopted in 1890 by the Statutes which the Petitioners now complain of, it 
cannot be that by their adopting and regulating a system of separate schools, 
though not obliged to do so, they for ever bound the future generations of the 
Province to that policy, so that as long at least as there would be even only one 
Eoman Catholic left in the Province, the Legislature should be, for all time to 
come, deprived of the power to alter it, though the constitution vests them with 
the jurisdiction over education in the Province. To deny to a legislative body 
the right to repeal its own laws it may be said is so to curtail its powers that an 
express article of its constitution must be shown to support the proposition, it is 
not one that can be deductively admitted. If this legislation of 1890, it may

40 still be further argued against the Petitioners' contentions, had been adopted in 
1871, it would, it must now be conceded, have been constitutional, and that 
being so, would the Catholic minority then, in 1871, have had a right of appeal 
to the Governor in Council ? Certainly that is partly the same question in a 
different form. But it demonstrates, put in that shape, that the Petitioners 
have now no right of appeal. The answer to their claim would then have been 
that they had no appeal because none of their rights and privileges had been 
prejudicially affected. Now in my opinion they have no other rights and 
privileges in the construction that these would bear in the Manitoba Charter 
than the rights and privileges they had in 1870. And if they would have had 

60 no appeal then, on a legislation in 1871 similar to that of 1890, they have none 
now if none of their rights and privileges have been prejudicially affected.



184

EECOBD. I will answer the first question in the negative. This conclusion determines 
J~^ my answers to the other questions submitted to the Court, and consequently as 

SupremeCourt at present advised, I would answer the six of them as follows :—
of Canada.

o imonof ^° ~^°' ^"~~Is the Appeal referred to in the said Memorials and Petitions, 
Taschereau,j. and asserted thereby such an Appeal as is admissible by sub-section 3 of 
-continued. section 93 of the British North America Act, 1867, or by sub-section 2 of

section 22 of the Manitoba Act, 33 Vie. (1870), ch. 3, Canada?—I would
answer—No.

To No. 2.—Are the grounds set forth in the Petitions and Memorials such 
as may be the subject of Appeal under the authority of the sub-sections 10 
referred to or either of them ?—I would answer—No.

To No. 3.—Does the decision of the Judicial Committee of the Privy 
Council in the cases of " Barrett v. The City of Winnipeg " and " Logan v. The 
City of Winnipeg" dispose of or conclude the application for redress based on 
the contention that the rights of the Roman Catholic minority which accrued 
to them after the Union under Statutes of the Province have been interfered 
with by the two Statutes of 1890, complained of in the said Petitions and 
Memorials ?—I would answer—Yes.

To No. 4.—Does sub-section 3 of section 93 of The British North America 
Act, 1867, apply to Manitoba ?—I would answer—No. 20

To No. 5.—Has His Excellency the Governor-General in Council power to 
make the declarations or remedial orders which are asked for in the said 
Memorials and Petitions assuming the material facts to be as stated therein, or 
has His Excellency the Governor-General in Council any other jurisdiction in 
the premises ?—I would answer—No.

To No. 6.—Did the Acts of Manitoba relating to education passed prior to 
the Session of 1890 confer on or continue to the minority a " right or privilege 
" in relation to education " within the meaning of sub-section 2 of section 22 
of the Manitoba Act, or establish a system of separate or dissentient schools 
within the meaning of sub-section 3 of section 93 of the British North America 30 
Act, 1867, if said section 93 be found to be applicable to Manitoba; and if so, 
did the two Acts of 1890 complained of or either of them affect any right or 
privilege of the minority in such a manner that an appeal will lie thereunder to 
the Governor-General in Council ? I would answer, No.

Certified true copy.
G. DUVAL,

Reporter, S.C.C.

Opinion of GWYNNE, J.—The,questions submitted in the case stated by the order of 
wynne' ' His Excellency the Governor-General-in-Council for the opinion of this Court

are as follows :— 40
1. Is the Appeal referred to in the Memorials and Petitions stated in and 

made part of the case and asserted thereby such an Appeal as is admissible by 
sub-section 3 of section 93 of the British North America Act of 1867 or by 
sub-section 2 of section 22 of The Manitoba Act 33 Vie. (1870) c. 3 Canada ?
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2. Are the grounds set forth in the Petitions and Memorials such as may BECOED. 
be the subject of Appeal under the authority of the sub-sections above referred j~~k̂e 
to or either of them ?

of Canada.
3. Does the decision of the Judicial Committee of the Privy Council in . . — 

the cases of " Barrett r. The City of Winnipeg " and " Logan v. the City of G^n",°j. 
Winnipeg," dispose of or conclude the application for redress based on the —contin'"ed- 
contention that the rights of the Roman Catholic minority which accrued to 
them after the Union under the Statutes of the Province have been interfered 
with by the two Statutes of 1890 complained of in the said Petitions and 

10 Memorials ?
4. Does sub- section 3 of Section 93 of The British North America Act 

1867 apply to Manitoba ?
5. Has His Excellency the Governor in Council power to make the 

declarations or remedial orders which are asked for in the said Memorials and 
Petitions assuming the material facts to be as stated therein or has His 
Excellency the Governor-General in Council any other jurisdiction in the 
premises ?

6.. Did the Acts of Manitoba relating to education passed prior to the 
Session of 1890, confer or continue a " right or privilege in relation to educa- 

20 tion," within the meaning of sub-section 2 of section 22 of the Manitoba Act, 
or establish a system of separate or dissentient schools " within the meaning of 
sub-section 3 of section 93 of the British North America Act 1867, if said section 
be found to be applicable to Manitoba," and if so did the two Acts of 1890 
complained of, or either of them, affect any right or privilege of the minority in 
such a manner that an appeal will lie thereunder to the Governor-General 
in Council.

The Memorials and Petitions referred to in and made part of the case were
presented to His Excellency the Governor-General in Council in April 1890,
and in September and October 1892, that of April 1890, was signed by His

30 Grace the Archbishop of St. Boniface and 4,266 others, members of the Roman
Catholic Church.

It is alleged : —
1. That prior to the creation of the Province of Manitoba there 

existed in the territory now constituting that Province a number of 
effective schools for children.

2. That these schools were denominational schools, some of them 
.being regulated and controlled by the Roman Catholic Church and others 
by various Protestant denominations.

3. That the means necessary for the support of the Roman Catholic 
40 Schools were supplied to some extent by school fees paid by some of the 

parents of the children who attended the schools, and the rest was paid out 
of the funds of the Church contributed by its members.

4. That during the period referred to Roman Catholics had no interest 
in or control over the schools of the Protestant denominations and the 
Protestant denominations had no interest in or control over the schools of the 
Roman Catholics, there were no public schools in the sense of state schools. 
The members of the Roman Catholic Church supported the schools of their 
own Church for the benefit of the Roman Catholic children, and were not
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under obligation to and did not contribute to the support of any other 
schools.

5. That in the matter of education therefore, during the period 
referred to, Roman Catholics were as a matter of custom and practice 
separate from the rest of the community.
^he Petition then set forth the 22nd section of the Manitoba Act (33 Vie., 

chap. 3) and proceeded as follows in paragraph 7 and following paragraphs : —
7. During the first session of the Legislative Assembly of the Province of 

Manitoba an Act was passed relating to Education, the effect of which was to 
continue to the Roman Catholics that separate condition with reference to 10 
education which they had previous to the erection of the Province.

8. The effect of the Statute so far as Roman Catholics were concerned 
was merely to organize the efforts which Roman Catholics had previously volun­ 
tarily made for the education of their own children. It provided for the 
continuance of schools under the sole control and management of Roman 
Catholics and of the education of their children according to the methods by 
which alone they believed their children should be instructed.

9. Ever since the said legislation and until the last session of the 
Legislative Assembly no attempt was made to encroach upon the rights of the 
Roman Catholics so confirmed to them as above mentioned, but during said 20 
session Statutes were passed, 53 Vie., chaps. 37 and 38, the effect of which was 
to deprive the Roman Catholics altogether of their separate condition in regard 
to education, to merge their schools with those of the Protestant denominations 
and to require all members of the community, whether Roman Catholics or 
Protestants, to contribute through taxation to the support of what was therein 
called public schools, but which are in reality a contimiation of the Protestant 
schools.

10. There is a provision in the said Act for the appointment and election 
of an advisory board, and also for the election in each municipality of school 
trustees ; there is also a provision that the said advisory board may prescribe 30 
religious exercises for use in schools, and that the said school trustees may, if 
they think fit, direct such religious exercises to be adopted in the schools in 
their respective districts. No further or other provision is made with reference 
to religious exercises and there is none with reference to religious training.

11. Roman Catholics regard such schools as unfit for the purposes of 
education, and the children of Roman Catholic parents cannot, and will not, 
attend any such schools. Rather than countenance such schools Roman 
Catholics will revert to the ordinary system in operation previous to the Manitoba 
Act, and will at their own private expense establish, support and maintain 
schools in accordance with their principles and their faith, although by so doing 40 
they will have in addition thereto to contribiite to the expense of the so-called 
public schools.

12. Your Petitioners submit that the said Act of the Legislative Assembly 
of Manitoba is subversive of the rights of Roman Catholics guaranteed and 
confirmed to them by the statute creating the Province of Manitoba, and pre­ 
judicially affects the rights and privileges with respect to Roman Catholic schools 
which Roman Catholics had in the Province at the time of its union with the 
Dominion of Canada.
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13. That Roman Catholics are in minority in said Province. BECOED.
14. That Koman Catholics of the Province of Manitoba therefore appeal In th' 

from the said Act of the Legislative Assembly of Manitoba. " "ycatuuta
The Petitioners therefore prayed— opinion of

1. That his Excellency the Governor-General in Council may enter- 
tain the said Appeal, and may consider the same, and may make such 
provisions and give such directions for the hearing and consideration oi 
the said Appeal as might be thought proper.

2. That it might be declared that such provincial law does preju- 
10 dicially affect the rights and privileges with regard to denominational 

schools which Eonian Catholics had by law or practice in the Province at 
the union.

3. That such directions might be given and provisions made for the 
relief of the Koman Catholics of the Province as to His Excellency in 
Council might seem fit.
A report of the Minister of Justice, dated the 21st March, 1891, upon 

the two Acts of the legislature of the Province of Manitoba. -53 Vie., ch. 37 
and 38, has also been made part of the case submitted to us in which reference 
is made to the cases of Barrett r. Winnipeg and Logan r. Winnipeg then 

20 proceeding in Appeal to the Supreme Court of Canada and also to the said 
Petition of His Grace the Archbishop of St. Boniface, and others in the following 
terms :—

"If .the appeal should be successful these Acts will be annulled by judicial 
decision. The Roman Catholic minority of Manitoba will receive protection and 
redress, the Acts purporting to be repealed will remain in operation, 'and those 
whose views have been represented by a majority of the legislature cannot but 
recognize that the matter had been disposed of with due regard to the con­ 
stitutional rights of the Province.

" If the controversy should result in the decision of the Court of Queen's
30 Bench (of Manitoba) being sustained, the time will come for Your Excellency

to consider the Petitions which have been presented by and on behalf of the
Roman Catholics of Manitoba for redress under sub-sections 2 and 3 of Section 22
of the Manitoba Act."

The petitions of September, 1892, were two, the one of T. A. Bernier 
representing himself to be Acting-President of the body called the National 
Congress and of eleven others members of the Executive Committee of the said 
body, and the other dated the 22nd September, 1892, was the Petition of His 
Grace the Archbishop of St. Boniface.

In the former the Petitioners set out at large the above Petition of April, 
40 1890, and the report of the Minister of Justice from which the above extract is 

taken and concluded as follows :—
" That a recent decision of the judicial committee of the Privy Council in 

England having sustained the judgment of the Court of Queen's Bench of 
Manitoba upholding the validity of the Act aforesaid, your petitioners most 
respectfully represent that as intimated in the said report of the Minister of 
Justice, the time has now come for your Excellency to consider the Petitions 
which have been presented by and on behalf of the Roman Catholics of Manitoba 
or redress under sub-sections 2 and 3 of Section 22 of the Manitoba Act.
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That your Petitioners, notwithstanding such decision of the judicial 
committee in England, still believe that their rights and privileges in relation to 
education have heen prejudicially affected by said Acts of the Provincial, i j .
legislature.

Therefore your Petitioners most respectfully and most earnestly pray that it 
m^r p]eage Your Excellency in Council to take into consideration the Petitions 
above referred to and to grant the conclusions of said Petitions, and the relief 
and protection sought by the same.

The petition of His Grace the Archbishop of St. Boniface, sets forth the 
matter as alleged in the petition signed by him and others in the petition of 10 
April, 1890, and certain extracts from the said report of the Minister of Justice 
of March 1891, including that above extracted and concluded as follows : —

8. That the Judicial Committee of Her Majesty's Privy Council has 
sustained the decision of the Queen's Bench.

9. That your Petitioner believes that the time has now come for Your 
Excellency to consider the petitions which have been presented by and on 
behalf of the Roman Catholics of Manitoba for redress, under sub-sections 2 
and 3 of section 22 of the Manitoba Act, as it has become necessary that the 
federal power should be resorted to for the protection of the Roman Catholic 
minority. 20
And the petition prayed that His Excellency the Governor-General in 

Council might entertain the appeal of the Roman Catholics of Manitoba, and 
might consider the same, and might make such provisions and give such 
directions for the hearing and consideration of the said appeal as might be 
thought proper, and that such directions might be given and provisions made 
for the relief of the Roman Catholics of the Province of Manitoba as to His 
Excellency in Council might seem fit. These petitions are framed upon the 
contention and assumption that the facts as stated in the petitions as to the 
rights and privileges of Roman Catholics in Manitoba in relation to education at 
the time of the creation of the Province, entitled them to procure by appeals to 30 
His Excellency in Council, under section 22 of the Manitoba Act the annulment 
and repeal of Provincial Acts, 53 Vie., chaps. 37 and 38, notwithstanding that 
these Acts had been declared by the judgment of the Judicial Committee of the 
Privy Council in England to have been and to be Acts quite within the 
jurisdiction of the legislature of Manitoba to enact. The petition of October, 
1892, is however framed with a further contention. It is signed by His Grace 
the Archbishop of St. Boniface, T. A. Bernier as President of the body called the 
National Congress, James E. P. Prendergast as Mayor of St. Boniface, J. Allard, 
O.M.I.V.G., John S. Ewart and 137 others. The petition sets out verbatim the 
matters alleged in the first twelve paragraphs of the above petition of April 1890, 40 
and it then proceeds : —

13. Your Petitioners further submit that the said Acts of the Legisla­ 
tive Assembly of Manitoba are subversive of the rights and privileges of 
Roman Catholics provided for by the various statutes of the said Legislative 
Assembly prior to the passing of the said Acts, and affect the rights and 
privileges of the Roman Catholic minority of the Queen's subjects in the 
said Province in relation to education so provided for, as aforesaid, thereby 
offending both against the British North America Act and the Manitoba Act.
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And the Petition prayed as follows :— RECORD. 
Your Petitioners therefore pray jjj"^

1. That Your Excellency the Governor-General in Council may enter- SupremtCour 
tain the said appeal, and may consider the same and make such provisions —" 
and give such directions for the hearing and consideration of the said op""00 °*

i i j.i i i Gwynne. Jappeal as may be thought proper. —continued.
2. That it may he declared that the said Acts, 53 Vie., chaps. 37 and 38, 

do prejudicially affect the rights and privileges with regard to denomina­ 
tional schools, which Eoman Catholics had by law or practice in the 

10 Province at the Union.
3. That it may be declared that the said last-mentioned Acts do 

affect the rights and privileges of the Koman Catholic minority of the 
Queen's subjects in relation to education.

4. That it may be declared that to Your Excellency the Governor- 
General in Council it seems requisite that the provisions of the Statutes in 
force in the Province of Manitoba prior to the passage of the said Acts, 
should be re-enacted in so far at least as may be necessary to secure to the 
Koman Catholics in the said Province the right to build, maintain, equip, 
manage and conduct these schools in the manner provided for by the said 

20 Statutes, to secure to them their proportionate share of any grant made 
out of the public funds for the purposes of education, and to relieve such 
members of the Kornan Catholic Church as contribute to such Eoman 
Catholic Schools from all payment or contribution to the support of any 
other schools, or that the said Acts of 1890 should be so modified or 
amended as to effect such purpose.

5. And that such further or other declaration or order may be made 
as to Your Excellency the Governor-General in Council shall under the 
circumstances seem proper, and that such directions may be given, 
provisions made, and all things done in the premises for the purpose of 

30 affording relief to the said Eoman Catholic minority in the said Province as 
to Your Excellency in Council may seem meet. And your Petitioners will 
ever pray, &c.
The pretension of the Petitioners therefore appears to be that the 22nd 

Section of the Manitoba Act entitled the Petitioners, notwithstanding the 
Judgment of the Privy Council in England in Barrett v. Winnipeg and Logan v. 
Winnipeg (1892, A.C. 445) to invoke and to obtain the interference of His 
Excellency the Governor-General in Council to compel in effect a repeal by 
the Provincial Legislature of the said Acts of 53rd Vie., and the re-enactment 
of the Statutes in force in the Province in relation to Education at the time of 

40 the passing of the Acts 53rd Vie. upon the grounds following:—
1. That the Acts of 53 Vie. prejudicially affect the rights and 

privileges with regard to denominational schools which Eoman Catholics 
had enjoyed previous to the erection of the Province; and

2. That the said Acts, 53 Vie., prejudicially affect the rights and 
privileges of Eoman Catholics in the Province provided for by various 
Statutes of the Provincial Legislature enacted prior to the passing of the 
Acts of 53 Vie.
Under these circumstances the case which has been submitted to us has 

been framed in the shape in which it Jias been for the purpose of presenting to 
50 us purely abstract questions of law.
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The learned members of the Judicial Committee of the Privy Council who 
advised Her Majesty upon the Appeals in the cases of Barrett v. Winnipeg and 
-kogan v - Winnipeg, adopting the evidence of the Archbishop of St. Boniface as 
to the rights and privileges in relation to denominational schools enjoyed by 
Roman Catholics before the passing of the Manitoba Act in the territory by that 
Act erected into the Province of Manitoba, say in their report : — " Now if the 
state of things which the Archbishop describes as existing before the Union had 
been a system established by law, what would have been the rights and privileges of 
the Roman Catholics with respect to denominational schools ? They would have 
had by law the right to establish schools at their own expense, to maintain their 10 
schools by school fees or voluntary contributions, and to conduct them in 
accordance with their own religious tenets. Every other religious body which 
was engaged in a similiar work at the time of the Union would have had 
precisely the same right with respect to their denominational schools. Possibly 
the right, if it had been denned or recognised by positive enactment, might 
have had attached to it as a necessary or appropriate incident the right of 
exemption from any contribution under any circumstances to a school of a 
different denomination. But in their Lordship's opinion it would be going 
much too far to hold that the establishment of a national system of education 
upon a non-sectarian basis is so inconsistent with the right to set up and maintain 20 
denominational schools, that the two things cannot exist together, or that 
the existence of one necessarily implies or involves imnmnity from taxation for 
the purpose of the other."

They then minutely review the provisions of the Provincial Statutes 
enacted prior to the passing of the Acts of 1890, and of the Acts of 1890 
themselves, and proceed as follows : —

" Notwithstanding the Public School Acts, 1890, Roman Catholics and 
members of every other religious body in Manitoba are free to establish schools 
throughout the Province, they are free to maintain their schools by school fees 
or voluntary contributions, they are free to conduct their schools according to 30 
their own religious tenets without molestation or interference. No child is 
compelled to attend a public school, no special advantage, other than the 
advantage of a free education in schools conducted under public management, 
is held out to those who do attend."

To this it may be added, that Roman Catholics are not excluded from the 
advisory board erected by the Acts. They are equally eligible as Protestants to 
such board, and as members thereof, can equally with Protestants, exert their 
influence upon the board with regard to religious exercises in the public schools, 
and in short Roman Catholics and Protestants of every denomination are in 
every respect placed by the Acts in precisely the same position. The judgment 40 
of the Privy Council then proceeds as follows : — " But then it is said that it is 
impossible for Roman Catholics or for members of the Church of England (if 
their views are correctly represented by the Bishop of Rupert's Land, who has 
given evidence in Logan's case) to send their children to public schools where 
the education is not superintended and directed by the Authorities of their 
Church, and that therefore Roman Catholics and members of the Church of 
England who are taxed for public schools, and at the same time feel themselves 
compelled to support their schools, are in a less favourable position than those 
who can take advantage of the free education provided by the Act of 1890 ; that 
may be so, but what right or privilege is violated or prejudicially affected by the 50
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law ? It is not the law that is in fault, it is owing to religious convictions BECOBD -
which everybody must respect and to the teaching of their Church, that Koman /« the
Catholics and the members of the Church of England find themselves unable to St'/f""^"
partake of advantages which the law offers to all alike." -
•"• Opinion of

The judgment then summarily rejects the contention that the public schools ° 
created by the Acts of 18UO are in reality Protestant Schools, and concludes in 
declaring and adjudging that those Acts do not prejudicially affect the rights and 
privileges enjoyed by Roman Catholics in the territory now constituting the 
Province of Manitoba, prior to the passing of the Manitoba Act, taking those 

10 rights and privileges to have been as represented by the Archbishop of 
St. Boniface, and even assuming them to have been secured or conferred by 
positive law, and so that they are not enacted in violation of Section 22 of the 
Manitoba Act, but are within the exclusive jurisdiction of the provincial 
legislature to enact.

Their Lordships of the Privy Council in Barrett v. Winnipeg, and 
Logan v. Winnipeg put a construction upon this Section 22, which independently 
is to my mind sufficiently apparent, but which I quote as a judicial enunciation 
of their Lordship's opinion. They say :—

" Their Lordships are convinced that it must have been the intention of the 
20 legislature to preserve every legal right or privilege with respect to denomina­ 

tional schools, which any class of persons practically enjoyed at the time of the 
Union."

The language of the Section is, I think, sufficiently clear upon that point 
and all its sub-sections are enacted for the purpose of securing the single object, 
namely, the preservation of existing rights.

The section enacts :—
" 22. In and for the Province the said legislature may exclusively make 

laws in relation to education, subject and according to the following provisions :
"1. Nothing in any such law shall prejudicially affect any right or 

30 privilege with respect to denominational schools which any class of persons 
have by law or practice in the Province at the Union.

" 2. An Appeal shall lie to the Governor-General in Council from any 
act or decision of the legislature of the Province or of any provincial 
authority affecting any right or privilege of the Protestant or Roman 
Catholic minority of the Queen's subjects in relation to education.

"3. In case any such provincial law as from time to time seems to 
the Governor-General in Council requisite for the due execution of the 
provisions of this section is not made, or in case any decision of the 
Governor-General in Council or any Appeal under this section is not duly 

40 executed by the proper provincial authority in that behalf, then and in every 
such case and as far only as the circumstances of each case require, the 
Parliament of Canada may make remedial laws for the due execution of the 
provisions of this section and of any decision of the Governor-General in 
Council under this section."
If any law should be passed in violation of the qualification contained in 

the first sub-section upon the general jurisdiction conferred by the section to 
make laws in relation to education, that is to say in case any Act should be 
passed by the provincial legislature prejudicially affecting any right or privilege
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respect to denominational schools which any class of persons had by law or 
practice in the Province at the Union, such an Act would be ultra vires of the 
Provincial legislature to enact and would therefore have no force, and as it was 
to preserve these rights and privileges with respect - to denominational schools 
whatsoever they were which existed at the time of the Union, that the 22nd 
section was enacted, it is obvious, I think, that it is against such an act of the 
legislature and against any decision of any provincial authority acting in an 
administrative capacity prejudicially affecting any such right that the Appeal is 
given by the second sub-section, and so likewise the remedies provided in the 
third sub-section relate to the same rights and privileges, and to the better 10 
securing the enjoyment of them. The second and third sub-sections are 
designed as means to redress any violation of the rights preserved by the section. 
To subject any act of the legislature to the Appeal provided in the second sub­ 
section and to the remedies provided in the third sub-section it is obvious that 
such an Act must be passed in violation of the condition subject to which any 
jurisdiction is conferred upon the provincial legislature to make laws in relation 
to education, and must therefore be ultra vires of the provincial legislature, for 
the language of the section expressly excludes from the provincial legislature 
all jurisdiction to pass such an Act. The jurisdiction, whatever its extent 
may be, which the provincial legislature has over education being declared 20 
to be exclusive there can be no appeal to any other authority against an Act 
passed by the legislature under such jurisdiction and any Act of the legislature 
passed in violation of any of the provisions in section 22, subject to which the 
jurisdiction of the legislature is restricted is not within their jurisdiction and is 
therefore ultra vires. The appeal, therefore, which is given by the .second sub-section 
must be only concurrent with the right of all persons injuriously affected by 
such an Act to raise in the ordinary Courts of Justice the question of its 
constitutionality. If any doubt could be entertained upon this point it is 
concluded in my opinion by their Lordships of the Privy Council in Barrett p. 
Winnipeg and Logan v. Winnipeg (1892, A.C. 445.) in the following 30 
language : —

At the commencement of the argument a doubt was suggested as to 
competency of the present appeal in consequence of the so-called appeal to the 
Governor-in-Council provided by the Act, but their Lordships are satisfied that 
the provisions of sub-sections 2 and 3 do not operate to withdraw such a question 
as that involved in the present case from the jurisdiction of the ordinary 
tribunals of the country.

If an Act of the provincial legislature which is impeached upon the sugges­ 
tion of its prejudicially affecting such rights and privileges as aforesaid is not 
made by the 2nd section of the Manitoba Act ultra vires of the provincial legisla- 40 
ture, it cannot be open to appeal under sub-section 2 of that section. The 
section does not profess to confer upon the executive of the Dominion or the 
Dominion Parliament any power of interference whatever with any Act in 
relation to education passed by the provincial legislature of Manitoba which is 
not open to the objection of prejudicially affecting some right or privilege with 
respect to denominational schools, which some class of persons had by law or 
practice in the province at the Union ; All Acts of the provincial legislature not open 
to such objection are declared by the section to be within the exclusive jurisdic­ 
tion of the provincial legislature, and as the Acts of 1890 are declared by their 
Lordships not to be open to such objection and to have therefore been within 50
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the jurisdiction of the provincial legislature to pass, those Acts cannot, nor can RECORD. 
either of them, he open to any appeal under the 2nd sub-section of this section.

It has been suggested, however, that the rights and privileges whether 
conferred or recognised by the Acts of the Legislature of Manitoba in force prior 
to and at the time of the passing of the Acts of 1890, and which were thereby 
repealed, were within the protection of the 22nd section and that this was a 
matter not under consideration in Harrett r. Winnipeg and Logan v. Winnipeg, and 
that therefore the right of appeal under sub-section 2 of the 22nd section against 
such repeal does not exist, notwithstanding the decision of the Privy Council in

10 Barrett r. Winnipeg and Logan v. Winnipeg. This contention appears to have 
been first raised expressly in the Petition presented in October 1892, although 
it is impliedly comprehended in the paragraphs of the Petition of April 
1890 which is repeated verbatim in that of October 1892, wherein the Act of the 
provincial legislature of 1871 is relied upon as having had the effect to continue 
to the Roman Catholics that separate condition with reference to education 
which they had enjoyed previous to the creation of the Province, and in so far 
as Eoman Catholics were concerned merely to organize the efforts which the 
Roman Catholics had previously voluntarily made for the education of their own 
children and for the continuance of schools under the sole control and manage-

20 nient of Roman Catholics and of the education of their children according to the 
methods by which alone they believe children should be instructed,

But this statute of 1871 and all the Statutes passed by the legislature of 
Manitoba in relation to education prior to 1890 were specially brought under the 
notice of their Lordships of the Privy Council and were fully considered by 
them in their judgment as already pointed out, and if the repeal by the Act of 
1890 of the Acts of the Provincial Legislature then in force in relation to 
education, constituted a violation of the condition contained in section 22, 
subject to which alone the jurisdiction of the Provincial Legislature to make 
Laws in relation to education was restricted, it is inconceivable to my mind

30 that their Lordships having all these Statutes before them could have 
pronounced the Acts of 1890 to be within the jurisdiction of the Provincial 
Legislature to pass. But, however, this may be there is nothing in my opinion 
in the Manitoba Act which imposed any obligation upon the Legislature of 
Manitoba to pass the Acts which are repealed by the Acts of 1890 or which 
placed those Acts, when passed, in any different position from that of all Acts of 
a Legislature which constitute the will of the Legislature for the time being, 
and only until repealed, and nothing which warrants the contention that the 
repeal of those Acts by the Acts of 1890 constituted a violation of the condition 
in the 22nd section, subject to which the jurisdiction of the Legislature was

40 restricted; and nothing therefore which gives any appeal against such repeal.
Whether or not the 3rd sub-section of section 93 of the British North 

America Act of 1867 assuming that section to apply to the Province of Manitoba, 
would have the effect of restraining the powers of the Provincial Legislature in 
such manner as to deprive them of jurisdiction to repeal the said Acts, it is 
unnecessary to inquire for that section does not in my opinion apply to the 
Province of Manitoba. Special provision upon the subject of education being 
made by the 22nd section of the Manitoba Act.

For the above reasons, therefore, the questions submitted in the case must 
in my opinion be answered as follows:—
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The 1st, 2nd, 4th and 5th in the negative ; the 3rd in the affirmitive, 
and the 6th, which is a complex question, as follows :—

The Acts of 1890 do not, nor does either of them affect any right 
or privilege of a minority in relation to education within the meaning 
of sub-section 2 of section 22 of the Manitoba Act in such manner that 
an appeal will lie thereunder to the Governor-General in Council.

The residue of the question is answered by the answer to question No. 4.
Certified true copy.

G. DUVAL,
Eeporter, S.C.C. 10

KING, J.—It may be convenient first to regard the constitutional provisions 
respecting education as they affect the original Provinces of the confederation. 
By Section 93 of the British North America Act it is provided that in, and for 
such Province the legislature may exclusively make laws in relation to education, 
subject and according to the provisions of four sub-sections. The first sub­ 
section provides that nothing in any such law shall prejudicially affect any right 
or privilege with respect to denominational schools which any class of persons 
had by law in the Province at the Union. The second sub-section extends to 
the dissentient schools of the Queen's Protestant and Koman Catholic subjects in 
Quebec, all the powers, privileges and duties which were at the Union conferred 20 
and imposed by law in Upper Canada (Ontario) on the separate school trustees 
of the Queen's Koman Catholic subjects there.

The third sub-section gives to the Governor-General in Council the right on 
appeal to decide whether or not an Act or decision of any provincial authority 
affects any right or privilege of the Protestant or Eoman Catholic minority in 
relation to education enjoyed by them under a system of separate or dissentient 
schools in the Province, whether such system of separate or dissentient schools 
shall have existed by law at the Union, or shall have been thereafter established 
by the legislature of the Province.

The fourth sub-section provides that if upon appeal the Governor-General 30 
in Council shall decide that the educational right or privilege of the Protestant 
or Eoman Catholic minority has been so affected, and if the Provincial legislature 
shall not pass such laws as from time to time seem to the Governor-General in 
Council requisite for the due execution of the provisions of the section, or if the 
proper provincial authority shall not duly execute the decision of the Governor- 
General in Council on the appeal, then in every such case, but only so far as the 
circumstances of each case require, the Parliament of Canada may make remedial 
laws for the due execution of the provisions of this section, and of any decision of 
the Governor-General in Council under the section. In other words if the 
requisite remedy, either by Act of the legislature, or Act or decision of the 40 
Provincial authority in that behalf is not applied, then concurrent legislative 
authority to the requisite extent is given to the Dominion Parliament, and to 
this extent the legislative authority of the Provincial legislature ceases to be 
exclusive.

The terms "separate" and "dissentient" schools used in the above sub­ 
sections, were derived from the school systems of Upper and Lower Canada. 
At the Union the two larger confederating Provinces, Upper Canada (Ontario)
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and Lower Canada (Quebec) had each a system of separate or dissentient schoola, EECOED.
the Canadian method of dealing with the question of religion (as between j~^e
Protestants and Eoman Catholics) in the public school system. supremeCou

of Canada.
In Upper Canada the Eoman Catholics were in the minority, and in Lower _— of 

Canada the Protestants were in a still smaller minority. In Upper Canada there King, j. 
was a non-denominational system, with a right in the Roman Catholics to a —continued. 
separate denominational system. In Lower Canada the general public system 
was markedly Roman Catholic, with a right to the Protestant minority to schools 
of their own. In Upper Canada the minority schools were called " separate " 

10 schools, in Lower Canada "dissentient" schools. It was because the powers 
and privileges of the Upper Canada minority in relation to their schools were 
greater than those of the Lower Canada minority that by the terms of Union 
these were agreed to be assimilated, by adopting for Quebec the more enlarged 
liberties of the Upper Canada Law, and this was given effect to by sub-section 2 
of section 93 already cited.

In the case of the two other of the original confederating Provinces, Nova 
Scotia and New Brunswick, there was not in either a system of separate or 
dissentient schools. The bounds of the Dominion have since been enlarged. 
In 1870 by the admission of the North West Territory and Rupert's Land in

20 1871 by the admission of British Columbia, and in 1872 by the admission of 
Prince Edward Island. In the case of British Columbia and Prince Edward 
Island, (these being established and independent Provinces) the terms of Union 
were agreed upon by the Governments and legislatures of Canada and the 
Provinces respectively. In each case the above recited provisions of. the British 
North America Act respecting education, were adopted and made applicable 
without change. In neither of these newly added Provinces was there a system 
of seperate or dissentient schools. With regard to the North-west Territories 
and Rupert's Land, there was no established government and legislature 
representing the people, and after the acquisition of the North-west Territories

30 and Rupert's Land, the Parliament of Canada after listening to representations 
of representative bodies of people, passed an Act for the creation and establish­ 
ment of the New Province of Manitoba out of and over a portion of the newly 
acquired territory, and it is with regard to this Act (33 Vie. cap. 3) that the 
present questions arise. By section 2 it is declared that:—

The provisions of the British North America Act shall except those parts 
thereof which are in terms made, or by reasonable intendment may be held to 
be specially applicable to or only to affect one or more but not the whole of the 
provinces now composing the Dominion, and except so far as the same may be 
varied by this Act be applicable to the Province of Manitoba, in the same way 

40 and to the like extent as they apply to the several provinces of Canada and as if 
the Province of Manitoba had been one of the provinces originally united by the 
said Act. The Act then deals specially with a number of matters, as for instance 
the constitution of the executive and legislative authority, the use of both 
the English and French languages in legislative and judicial proceedings, 
financial arrangements and territorial revenue, &c., and by section 22 makes the 
following provision respecting education :—

22. In and for the province the said legislatiire may exclusively make
laws in relation to education, subject and according to the following provisions :

(1) Nothing in any such law shall prejudicially affect any right or
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privilege with respect to denominational schools which any class of persons 
have by law or practice at the union.

(2) An appeal shall lie to the Governor-General in Council from any 
act or decision of the legislature of the province or of any provincial 
authority affecting any right or privilege of the Protestant or Eoman Catholic 
minority of the Queen's subjects in relation to education.

(3) In case any such provincial law as from time to time seems to the 
Governor-General in Council requisite for the due execution of the pro­ 
visions of this section is not made, or in case any decision of the Governor- 
General in Council on any appeal under this section is not duly executed 10 
by the proper provincial authority in that behalf, then and in every such 
case and as far as the circumstances of each case require the Parliament of 
Canada may make remedial laws for the due execution of the provisions 
of this section and of any decision of the Governor-General in Council 
under this section. Sub-section 1 of section 22 of the Manitoba Act differs 
from sub-section 1 of section 93 of the British North America Act of 18(57, 
in the addition of the words " or practice " after the words " which any 
class of persons have by law."
In Winnipeg v. Barrett (1892 A.C. 445) the Judicial Committee of 

the Privy Council held that the Manitoba Education Act of 1890 did not 20 
prejudicially affect any right or privilege with respect to denominational 
schools which the Eoman Catholics practicaHy enjoyed at the time of the 
the establishment of the province.

The 2nd sub-section of section 93, British North America Act has of course 
no counterpart in any of the sub-sections of section 22, Manitoba Act, because 
sub-section 2 section 93, British North America Act, is a clause specially 
applicable to and affecting only the Province of Quebec.

The 3rd sub-section of section 93, British North America Act, and the 2nd 
sub-section of section 22, Manitoba Act, deal with the like subject, viz. : the 
right of the religious minority to appeal to the Governor-General in Council in 30 
case of their educational rights or privileges being affected, but here again there 
are differences. One difference is, that whereas by the clause in the British 
North America Act the appeal lies from an " act or decision of any provincial 
authority " affecting any right or privilege of the Protestant or Koman Catholic 
minority in relation to education, in the Manitoba Act the appeal lies from " any 
act or decision of the legislature of the province " as well as from that of any 
provincial authority. This was either an extension of the right of appeal or the 
getting rid of an ambiguity, according as the words " any provincial authority " 
as used in the British North America Act did not nor did extend to cover " acts 
of the provincial legislature." • 40

The addition in the 1st sub-section of the Manitoba Act of the words " or 
practice " and the addition in sub-section 2 of the words "of the legislature of 
the province," would (so far as the context of these words is concerned) seem to 
show an intention on the part of Parliament to extend the constitutional protec­ 
tion accorded to minorities by the British North America Act, or at all events 
to make no abatement therein.

Then there is another difference "between the language of the 3rd sub-section 
of the British North America Act and that of the 2nd sub-section of the Manitoba 
Act. The former begins as follows :—" Where in any province a system of
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separate and dissentient schools exists by law at the Union or is thereafter 
established by the legislature of the Province, an appeal shall lie," etc., while in 
the Manitoba Act the introductory part is omitted and the clause begins with the 
words " an appeal shall lie," etc., the two clauses being thereafter identical, with 
the exception that in the Manitoba Act (as already mentioned) the appeal in 
terms extends to complaints against the effect of Acts of the legislature as well 
as of Acts or decisions of any provincial authority.

After this reference to points of distinction, 
Manitoba Act again in full for sake of clearness.

I cite sub-section 2 of the
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10 An appeal shall lie to the Governor-General in Council from any Act or 
decision of the legislature of the Province or of any provincial authority affecting 
any right or privilege of the Protestant or Roman Catholic minority of the 
Queen's subjects in relation to education.

On the one side it is contended that in order to give the appeal, the rights 
or privileges of the religious minority need to have been acquired and to have 
existed prior to and at the time of the passsage of the Act. On the other side it 
is contended that it is sufficient if the rights and privileges exist at the time of 
their alleged violation irrespective of the time when they were acquired.

In the argument before the judicial committee, of Winnipeg v. Barrett, a 
20 Bhorthand report of which was submitted to Parliament last session, (No. 11 

sessional papers) Sir Horace Davey, Counsel for the City of Winnipeg, argued 
that sub-section 2 does not relate to anything but what is ultra vims under sub­ 
section 1. He says (p. 43) I cannot for myself frame the proposition which 
would lead to the inference that sub-section 2 was intended to deal with cases 
which were intra vires, and I beg leave to observe that it would be contrary to the 
whole scope and spirit of this legislation to provide for Parliament intervening 
not where the Provincial Parliament has acted beyond its powers, that I conceive, 
but to allow the Dominion Parliament to intervene, not to correct mistakes 
where the provincial legislature had gone wrong and exceeded their power.

30 In an interruption at this point by their lordship's, Lord Macnaghten 
asks:—

" Supposing some rights were created after the union and then legisla­ 
tion had taken those rights away " ?
This question is not directly answered, but afterwards (p. 44) Sir Horace 

thus continues : "It all comes back to the same point, that the Protestant and 
Roman Catholic minority have a right to come with a grievance to the Governor- 
General. What is this grievance ? Why, that they are deprived of some right 
or privilege which they ought to have and are entitled to enjoy. If they are not 
entitled by law to enjoy it they are not deprived of anything, and it would be 

40 an extraordinary system of legislation, having regard to the nature of this Act, 
to say that the Dominion Parliament has, in certain cases, to sit by way of a 
Court of Appeal from the Provincial Parliament, not to correct mistakes where 
the Provincial Parliament has erroneously legislated on matters not within its 
jurisdiction, but on matters of policy. If that be the effect to be given to these 
sub-sections, I venture to submit to your lordships that it will have rather 
startling consequences, and it will for the first time make the legislature of the 
Dominion Parliament a Court of Appeal, or give them an appeal from the 
exercise of the discretion of the Provincial Parliament, or, in other words, it
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will place the Provincial Parliament in the position that it will be liable to have 
its decisions overruled by the Dominion Parliament, and therefore in a 
position of inferiority."

I have quoted at great length because of the strong presentation by eminent 
counsel of that view, and to show that the attention of their lordships was 
powerfully drawn to the provisions of sub-section 2. The full report shows that 
all the sub-sections of the two sections of the two Acts were exhaustively 
discussed.

f(
In the judgment, their Lordships say that: Sub-sections 1, 2 and 3 of . 

section 22 of the Manitoba Act 1870 differ but slightly from the corresponding IQ 
sections of section 93 of the British North America Act 1867. The only 
important difference is, that in the Manitoba Act in sub-section 1 the words 
" by law " are followed by the words " or practice," which do not occur in the 
corresponding passage in the British North America Act 1867.^/There would be 
a marked and very considerable difference between the corresponding clauses, 
if in the one case rights and privileges of the religious minority were recognized 
as subjects of protection whenever acquired, while in the other case they were 
not recognised as subjects of protection, unless they existed at the time of the 
passing of the Constitutional Act. Not wanting to put undue stress upon this, 
let us look at the clauses for ourselves. In sub-section 1, Manitoba Act, there 20 
is an express limitation as to time, the rigIits_aniL-jSil£ges in denominational
schools that are saved are such as existed, bylaw or _ practice, at the Union.
But in sub-section 2 notiung^is saidjibout timejat alL_anc jiEe natural conclusion' 
upon a reading of the"twcT claugejj together is, that with regard to ther rights "and 
privileges referred to in the latter clause the time oi their origin is immaterial
Such also, is the ordinary and^^~^r
itselL^Kead by itseltrlFextenas1 __ 
time of the act or thing complained of.

natural meaning of sub-sectionjzregarded by, 
rover rights and privileges existent at tEe

Tn"<j existence of the right and not
tirhe^)i its creation is the operative and material fact. And tnTs"agrees with the 
corresponding prcmsfens of the_J^ritish JNorth America Act Avherg~5Trb=ge"ction 

^.acquired before orlit Tlnion, wEile aiifa-'section '6 in teriSs 
at any time.TnlmY-ijLhBr vitwtfaere wasj 

or any act of the legislature
^ 

necessity to add the words ^ in the remedial
provision of the Manitoba Act, for such act would be Wholly null_and"void uncle/ 
stft>- section I. ——— • —— • ~~

There is indeed an undeniable objection to treating as an appealable thing 
the repeal by a legislature of an Act passed by itself. Ordinarily all rights and 
privileges given by Act of Parliament are to be enjoyed sub modo, and are subject 
to the implied right of the same legislature to appeal or alter if it chooses to do 
so. But the fundamental law may make it otherwise. An illustration of this 
is afforded by the constitution of the United States, which prohibits the States 
but not Congress, from passing any law impairing the obligation of contract, 
and this has been held to prevent the State legislatures from repealing or 
materially altering their own acts, conferring private rights when such rights 
have been accepted. It does not extend to Acts relating to Government, as for 
instance to public officers, municipal incorporations, etc., but it extends to 
private and other corporations, educational or otherwise, and also to Acts, 
exempting incorporated bodies, by special Act, from rates or taxes. These are 
irrepealable, and the constitutional provision has been found onerous.
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It is certainly anomalous, under our system and theory of Parliamentary 
power, that a legislature may not repeal or alter in any way an Act passed by 
itself.

Still, weighty as this consideration is, I can give no other reasonable inter­ 
pretation to the Act in question- than that, under the constitution of Manitoba, 
as under the constitution of the Dominion, the exercise by the Provincial legisla­ 
ture of its undoubted powers in a way so as to give rights and privileges by law 
to the minority in respect of education lets in the Dominion Parliament to 
concurrent legislative authority for the purpose of preserving and continuing 

10 such rights and privileges if it sees fit to do so.
By the British North America Act it was not clear whether the words " act 

or decision of any provincial authority" covered the case of an Act of the 
. Provincial legislature, or was confined to administrative Acts, but in the Manitoba 

Act the words explicitly extend to an Act of that legislature.
Any ambiguity in sub-section 2 of the Manitoba Act is I conceive to be 

resolved in the light of the corresponding provisions of the British North 
America Act. As^the provisions of the British North America A r-.t are to. he 
applicable unlessvaried _l_thirjTTit yp.nsnnahlp tlmt ambiguous provisions in the 
special Act should be construed in conformity with the general Act.

Pasi sing ̂ Japwever^ from it as a matter of construction it joes_jiot seem 
^~ Parliamenl^Tn" forming in IQTQ^a constitTuuorirTor^Manitot)a

consfitutitmat" iiimvE^iolis~~suci

20

years before establishecTas bTrTding ujjorijke-original members of the ciontedera- 
tioruOn "the" contrary by the addition oTThe words " or by practice ~ irTlst 
sub-section, and of the words " or any Act of the legislature " in the 2nd sub­ 
section, and by the provision of section 23 providing for the use of the French 
and English languages in the courts and legislature there is manifested a 
greater tenderness for racial and denominational differences. Further unless 
sub-section 2 has the meaning suggested the entire series of limitations imposed

30 by sub-sections 1, 2 and 8 are entirely inoperative. For the Judicial Committee 
has in effect declared that no right or privilege in respect of denominational 
schools existed prior to the union, either by law or practice, and therefore there 
was nothing on which sub-section 1 could practically operate and as there was 
clearly no system of separate or dissentient schools established in Manitoba by 
law prior to the Union, the provisions of sub-sections 2 and 3 are inoperative if 
the rights and privileges in relation to education are to be limited to rights and 
privileges before the Union. There is no doubt that this construction limits 
the powers of the legislature and restrains the exercise of its discretion, but the 
same thing may be said of the effect of an appeal against " any act or decision

40 of any provincial authority" in Nova Scotia or New Brunswick, in case either 
of such provinces were to adopt a system of separate schools. The legislature 
might not choose to pass the remedial legislation necessary to execute the 
decision of the Governor-General in Council and the Dominion Parliament 
could then exercise its concurrent power of legislation, in effect overriding the 
legislative determination of the provincial legislature. The provision may be 
weak one sided as giving finality to a chance legislative vote in favour of separate 
schools inconsistent with a proper autonomy, and without elements of perma­ 
nence, but if it is in the constitutional system it must receive recognition in a 
court of law.
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Assuming then that clause 2 covers 
acquired, the next question is as to the

rights and privileges 
meaning of the words

whensoever 
' rights and

privileges of the Protestant or Roman Catholic minority in relation to education." 
Here again, I think, we are to go to clause 3 of section 93 British North 
America Act. I think that the reference is to minority rights under a system of 
separate schools, and that it is essential that the complaining minority should 
have had rights or privileges under a system of separate or dissentient schools 
existing by law at the union, or thereafter established by the legislature of the 
Province. The generality of the words under clause 2 of the Manitoba Act is to 
be explained by clause 3, section 93 British North America Act, and to have the 10 
same meaning as the corresponding words in it. The two remaining questions 
then are : Was a system of separate or dissentient schools established in 
Manitoba prior to the passage of the Manitoba Education Act of 1890 ? And 
have any rights or privileges of the Roman Catholic minority in relation thereto 
been prejudicially affected ? One of the learned Judges of the Queen's Bench of 
Manitoba thus succinctly summarises the school legislation of Manitoba in force 
at the time of the passing of the Act of 1890.

Under the School Acts in force in the Province previous to the passing of 
the Public Schools Act of 1890 there were two distinct sets of public or common 
schools, the one set Protestant and the other Roman Catholic. The Board of 20 
Education which had the general management of the public schools was divided 
into two sections, one composed of the Protestant members and one of the 
Roman Catholic members, and each section had its own superintendent. The 
school districts were designated Protestant or Roman Catholic, as the case might 
be. The Protestant schools were under the immediate control of trustees 
elected by the Protestant ratepayers of the district and the Catholic schools in 
the same way were under the control of trustees elected by the Roman Catholic 
ratepayers, and it was provided that the ratepayers of a district should pay the 
assesments that were required to supplement the legislative grant to the schools 
of their own denomination, and that in no case should Protestant ratepayers be 30 
obliged to pay for a Roman Catholic school, or a Catholic ratepayer for a 
Protestant school.

I would only add that assessments were to be ordered by the ratepayers 
(Catholic or Protestant, as the case might be) of the school district, and that 
the trustees were empowered in manv cases to collect the rates themselves 
instead of making use of the public collectors. The trustees were empowered 
to employ teachers exclusively who should hold certificates from the section of 
the Board of Education of their own faith. By the Act of 1871, the Board of 
Education was composed equally of Protestants and Roman Catholics, but by 
the Act of 1881 the proportion was 12 Protestants to 9 Roman Catholics. 40

Now, the system of education established by the Act of 1881 was not in 
terms and to nomine a system of separate or dissentient schools, and if the 
onstitutional provision requires that they should be such in order to come 

thin the Act, then the minority did not have the requisite rights and privileges 
respect of education. As to this, I have had doubts arising from the opinion 

that where rights and privileges have no other foundation than the legislative 
authority whose subsequent acts in affecting them is impeached, the restraint 
upon the general grant of legislative authority should be applied only where the 
case is brought closely within the limitation. At the same time, we are to give
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a fair and reasonable construction to a remedial provision of the constitution, 
and are to regard the substance of the thing.

Now, the Eoman Catholics were in the minority in 1881, and are still, and 
a system of schools was established by law, under which they had the right to 
their own schohls—Catholic in name and fact —under the control of trustees 
selected by themselves, taught by teachers of their own faith, and supported in 
part by an assessment ordered by themselves upon the persons and property of 
Roman Catholics, and imposed, levied and collected as a portion of the public 
rates; the persons and property liable to such rate being at the same time 

10 exempt from contribution to the schools of the majority—i.e., Protestant schools. 
This, although not such in name, seems to me to have been essentially a system 
of separate or dissentient schools, of the same general type as the separate 
school system of Ontario, and giving therefore to the minority rights and 
privileges in relation to education in the sense of sub-section 2, section 22, 
Manitoba Act, and sub-section 3, section 98, British North America Act.

It is true that the schools of the majority were Protestant schools, and that 
the majority had the same right as the minority ; but I do not think that this 
renders the minority schools any the less essentially separate schools of the 
Eoman Catholics. In Quebec the majority schools are distinctly denominational.

20 Then was the right and privilege of the Eoman Catholic minority in this 
system of separate schools prejudicially affected by the Act of 1890 ? And if 
so to what extent.

In the judgment of the Judicial Committee in the City of Winnipeg v. Barrett 
speaking of the right there claimed on behalf of the Eoman Catholics, that the 
act of 1890 had prejudicially affected the rights and privileges which they 
had by practice at the time of the Union, their Lordships say:—

Now if the state of things which the Archbishop describes as existing 
before the Union had been established by law, what would have been the 
rights and privileges of the Eoman Catholics with respect to denominational

30 schools. They would have had by law the right to establish schools at their 
own expense to maintain their schools by school fees or voluntary contributions, 
and to conduct them in accordance with their own religious tenets. Every 
other religious body which was engaged in a similar work at the time of 
the Union would have had precisely the same right with respect to their 
denominational schools. Possibly this right, if it had been denned or recognized 
by positive enactment, might have had attached to it, as a necessary or 
appropriate incident, the right of exemption from any contribution under any 
circumstances to schools of a different denomination. But in their Lordships' 
opinion it would be going much too far to hold that the establishment of a national

40 system of education upon an unsectarian basis is so inconsistent with the right 
to set up and maintain denominational schools that the two things cannot exist 
together, or that the existence of one necessarily implies or involves immunity 
from taxation for the purpose of the other.

The rights and privileges of the denominational minority under the Act of 
.1881, and amending Acts, were different from the assumed rights in denomina­ 
tional schools, which the same class had by practice at the time of the Union. 
It could not be said to be merely " the right to establish schools at their own 
expense, to maintain their schools by school fees or voluntary contributions, and
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BECOBD. ( to conduct them in accordance with their own religious tenets," it was a right 
itTtke I as R°man Catholics by law, to establish schools and to maintain them through 

upremeCouk the exercise by them of the state power of taxation by the imposition, levying 
ofCanada.\ an(j co]}ectmg of rates upon the persons and property of all Koman Catholics, 

such persons and property being at the same time exempted from liability to be 
r&ted for the support of the public schools of the majority, then denominated 
and being Protestant schools. By the Act of 1890, the Protestant schools are 
abolished equally with the Roman Catholic schools, and a system of public 
schools set up which is neither Protestant nor Eoman Catholic but unsectarian.

The question then is whether the language of their Lordships is applicable 10 
to this state of things, and whether or not it can be said (changing their 
Lordships' language to suit the facts) that the establishment of the national 
system of education upon an unsectarian basis is so inconsistent with the right 
to set up and maintain, by the aid of public taxation upon the denominational 
minority, a system of denominational schools, that the two cannot co-exist, or 
that the existence of the system of denominational minority schools (supposing 
it still in existence) necessarily implies or involves immunity from taxation for 
the purpose of the other. It rather seems to me that no reasonable system of 
legislation could consistently seek to embrace these two things, viz.: the support 
of a system of denominational schools for the minority, maintainable through 20 
compulsory rating of the persons and property of the minority, and, second, the 
support of a general system of unsectarian schools, through the compulsory 
rating of all persons and property, both of the majority and the minority. The 
effect of such a scheme would be to impose a double rate upon a part of the 
community for educational purposes.

The logical result of this view would be that by the establishment of a general 
non-sectarian system (as well as by the abrogation of the separate school system), 
the rights and privileges as previously given by law to the denominational minority 
in respect of education were necessarily affected. Of course the minority would 
obtain equality by giving up their schools, but the present enquiry at this point 30 
is whether a right acquired by law to maintain a system of separate schools had 
been affected by an Act which takes away the, legal organization and status of 
such schools and their means of maintenance, by the repeal of the law giving 
these things, and which subjects the persons and property of the denominational 
minority to an educational rate for general non-sectarian schools, instead of leaving 
them subjected to an educational rate for the support of the separate and denomina­ 
tional schools. It is true that by the Act of 1881 and amending Acts, the 
exemption was an exemption from contribution to the Protestant schools, 
and the schools under the Act of 1890 are not Protestant schools, but__the

itial thing jnvolved in the exemption underjihe Acts of 1881 and amending 40
^ _ _t that the ratepayers to the support ofthe (Jatholic schools should not- 

have to pay rates for the^upporLolJJi^^acnools established by the rest of the 
community. bju^houldJliaTe^their educational^ rates appropriated solely to tne 
sujtuort of Their OVm^sahooJi-LThis was an educational rigiit or privilege 
accorded tcTthem iiTrelatiola^to^education under a system of separate schools 
established by law, which the legislature, if possessing absolute or exclusive 
authority to legislate on the subject of education without limitation or restraint, 
might very well withdraw, abrogate or materially alter, but which under the 
constitutional limitations of the Manitoba Act can be done only subject to the 
rights of the minority to seek the intervention of the Dominion Parliament, 50
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through the exercise of the concurrent legislative authority that thereupon EECOED. 
becomes vested in such Parliament upon resort being first had to the tribunal of jr~^ 
the Governor-General in Council. snpremeCm

of Canada.
Although there are points of difference between this case and what would Opinio~^ of 

have been the case if the prior legislation of Manitoba had established a system King, J. 
of separate schools following precisely the Ontario system. I cannot regard the ~cont"mea- 
differences as other than nominal, and treat this case as though the Act of 1881 
and amending Acts distinctly established a system of separate schools, giving for 
the general public a system of undenominational public schools and to the 

10 Catholic minority the right to a system of separate schools. In such case I do 
not see how the passing of such an Act as the Act of 1890 could fail to be said 
(by abolishing the separate schools) to affect the rights and privileges of the 
minority in respect of education. With .some change of phraseology and some 
change of method, I think that what has been done in the case before us is 
essentially the same.

If the clauses of the Manitoba Act are to have any meaning at all, they 
must apply to save rights and privileges which have no other foundation 
originally than a statute of the Manitoba legislature.

The constitutional provision protects the separate educational status given 
20 by an Act of the legislature to the denominational minority. The view that the 

effect of this is to restrain the proper exercise by the legislature of its power to 
alter its own legislation is met by the opposite view that there is no improper 
restraint if it is a constitutional provision, and that in establishing a system of 
separate schools the legislature may well have borne in mind the possibly 
irrepealable character of its legislation in thereby creating rights and privileges 
in relation to education. I, therefore, answer the questions of the case as 
follows :—

1. Is the appeal referred to in the said Memorials and Petitions and 
asserted thereby, such an appeal as is admissible by sub-section 3 of section 

30 93 of the British North America Act 1867, or by sub-section 2 of section 22 
of the Manitoba Act, 33 Vie. (1870) chapter 3, Canada ?—Yes.

2. Are the grounds set forth in the Petitions and Memorials such as 
may be the subject of appeal under the authority of the sub-sections above 
referred to, or either of them ?—Yes.

3. Does the decision of the Judicial Committee of the Privy Council 
in the cases of " Barrett v. The City of Winnipeg" and " Logan r. The 
City of Winnipeg " dispose of or conclude the application for redress based 
on the contention that the rights of the Roman Catholic minority which 
accrued to them after the Union, under the Statutes of the Province have 

4Q been interfered with by the two Statutes of 1890 complained of in the said 
Petitions and Memorials ?—No.

4. Does sub-section 3 of section 93 of the British North America 
Act 1867, apply to Manitoba ?—Yes; to the extent as explained by the 
above reasons for my opinion.

6. Has His Excellency the Governor-General in Council power to 
make the declarations or remedial orders which are asked for in the said 
Memorials and Petitions, assuming the material facts to be as stated therein, 
or has His Excellency the Governor-General in Council any other juris­ 
diction in the premises ? Yes.
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6. Did the Acts of Manitoba relating to education passed prior to the 
session of 1890, confer on or continue to the minority a " right or privilege 
" in relation to education" within the meaning of sub-section 2 of 
section 22 of the Manitoba Act, or establish a system of separate or 
dissentient schools within the meaning of sub-section 8 of section 93 of 
the British North America Act, 1867, if said section 93 be found applicable 
to Manitoba; and if so, did the two Acts of 1890 complained of, or either 
of them, affect any right or privilege of the minority in such a manner that 
an appeal will lie thereunder to the Governor-General in Council ? Yes.
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