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IN THE SUPREME COURT OF CANADA.

IN THE MATTER OF

CERTAIN STATUTES OF THE PROVINCE OF MANITOBA
* RELATING TO EDUCATION.

CASE

RererrED by the Governor-General in Council to the Supreme Court of
Canada for hearing and consideration, pursuant to the provisions of
“ An Act respecting the Supreme and Exchequer Courts,” Revised
Statutes of Canada, chapter 135, as amended by 54-55 Victoria

chapter 25, section 4.

[2103]

Rerorr of a Committee of the Homourable the Privy Council, appointed by His
Excellency the Governor-General in Council, on the 81st July, 1893.

On a report dated 20th of July, 1893, from the Acting Minister of Justice,
submitting with reference to his report of the 7th July, inst., which was approved
on the 8th July, 1893, submitting a case for reference to the Supreme Court of
Canada, touching certain statutes of the province of Manitoba, relating to
education and the memorials of certain persons complaining thereof.

The Minister recommends that the Case, a copy of which is appended to
the above mentioned Order in Council, be referred to the Supreme Court of
Canada for hearing and consideration, pursuant to the provisions of an Act
respecting the Supreme and Exchequer Courts, Revised Statutes, Canada,
chapter 135, as amended by 54 and 55 Victoria, chapter 25, section 4.

The Committee submit the same for Your Excellency’s approval.

JOHN J. McGEE,
Clerk of the Privy Council.
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Supreme Court
of Canada.
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Order in
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dated 8th

_ July, 1893.

[1990]

Rerort of a Committee of the Honourable the Privy Council, approved by His
Excellency the Governor-Generul in Council, on the 8th July, 1893.

On a report dated 7th July, 1893, from the Acting Minister of Justice,
submitting that in conformity with an order of Your Excellency in Council,
dated 22nd April, 1893, a draft case prepared for reference to the Supreme Court
of Canada, touching certain statutes of the province of Manitoba relating to
education, and the memorials of certain petitioners in Manitoba complaining
thereof, was communicated to the Lieutenant-Governor of Manitoba, and to
Mr. John S. Ewart, Q.C., Counsel for the petitioners, for such suggestions and
observations as they might respectively desire to make in relation to such case,
and the questions which should be embraced therein. No reply has been
received from the Lieutenant-Governor of Manitoba. Mr. Ewart, under date
4th May, 1898, has made certain observations and suggestions which he, the
Minister, has had under consideration. The Minister upon such consideration
has made some amendments to the draft case which he submits for Your
Excellency’s approval.

The Minister recommends that the case as amended, copy of which is
herewith submitted, be approved by Your Excellency, and that copies thereof be
transmitted to the Lieutenant-Governor of Manitoba and to Mr. Ewart, with
the information that the same is the case which it is proposed to refer to the
Supreme Court of Canada touching the statutes and memorials above referred to.

The Committee submit the same for Your Excellency’s approval.

JOHN J. McGEE,
Clerk of the Privy Council.
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CASE.

Orrawa, Tth July, 1898.

Case submitted to the Supreme Court of Canada by His Excellency the
Governor-General in Council, pursuant to the authority of the Revised
Statutes of Canada, chapter 185, intituled: “An Act respecting the
Supreme and Exchequer Courts,”” as amended by section 4 of chapter 25
of the Acts of Parliament of Canada, passed in the 54th and 55th year of
Her Majesty’s reign, intituled: “An Act to amend chapter 185 of the
Revised Statutes, intituled : ¢ An Act respecting the Supreme and Exchequer
Courts.” ”

Annexed hereto is an order of His Excellency the Governor-General in
Council, made on the 29th December, 1892, approving of a report of a Sub-

‘Committee of Council thereto annexed upon certain memorials complaining of

two statutes of the Legislature of Manitoba, relating to education, passed in the
session of 1890. The memorials therein referred to, and all correspondence in
connection therewith, are hereby made part of this case, together with all
statutes, whether provincial, Dominion, or Imperial, in any wise dealing with,
or affecting the subject of education in Manitoba, and all proceedings had or
taken before the Court of Queen’s Bench, Manitoba, the Supreme Court of
Canada, and the Judicial Committee of the Privy Council in the causes of
Barrett vs. The City of Winnipeg, and Logan vs. The City of Winnipeg; and all
decisions or judgments in such cases are to be considered as part of this case
and are to be referred to accordingly.

The questions for hearing and consideration by the Supreme Court of
Canada being the same as those indicated in the report of the Sub-Committee
of Council above referred to, are as follows :—

(1.) Is the appeal referred to in the said memorials and petitions, and
asserted thereby, such an appeal as is admissible by sub-section 8 of section 93
of the British North America Act, 1867, or by sub-section 2 of section 22 of the
Manitoba Act, 33 Victoria (1870), chapter 3, Canada ?

(2.) Are the grounds set forth in the petitions and memorials such as may
be the subject of appeal under the authority of the sub-sections above referred
to, or either of them ?

(8.) Does the decision of the Judicial Committee of the Privy Council in
the cases of Barrett vs. The City of Winnipeg, and Logan vs. The City of
Winnipeg, dispose of or conclude the application for redress based on the
contention that the rights of the Roman Catholic ministry which accrued to
them after the union under the statutes of the province have been interfered
with by the two statutes of 1890, complained of in the said petitions and
memorials ?

RECORD.

In the
Supreme Court
of Canada.

Case.
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RECORD. (4.) Does sub-section 8 of section 93 of the British North America Act,
mwe 1867, apply to Manitoba ?
Supreme Cour:
o Ganada. (5.) Has His Excellency the Governor-General in Council power to make

case  the declarations or remedial orders which are asked for in the said memorials
and petitions, assuming the material facts to be as stated therein, or has His
Excellency the Governor-General in Council any other jurisdiction in the
premises ?

(6.) Did the Acts of Manitoba relating to education, passed prior to the
session of 1890, confer on or continue to the minority a “ right or privilege in
relation to education ” within the meaning of sub-section 2 of section 22 of the
Manitoba Act, or establish a system of separate or dissentient schools ‘¢ within
the meaning of sub-section 3 of section 98 of the British North America Act,
1867,” if said section 98 be found to be applicable to Manitoba ; and if so, did
the two Acts of 1890 complained of, or either of them, affect any right or
privilege of the minority in such a manner that an appeal will lie thereunder to
the Governor-General in Council ?

Canadion  RErorT of a Committee of the Honourable the Privy Council, approved by His

Order in

gg&n%il t;ilated Lxcellency the Governor-General in Council on the 29th of December, 1892.
eC.

1892.

The Committee of the Privy Council have had under consideration a report,
hereto annexed, from a sub-committee of Council, to whom were referred certain
memorials to Your Fxcellency, complaining of two statutes of the Legislature
of Manitoba, relating to education, passed in the session of 1890.

The Committee, concurring in the report of the sub-committee, submit the
same for Your Excellency’s approval, and recommend that Saturday, the 21st
day of January, 1893, at the chamber of the Privy Council, at Ottawa, be fixed
as the day on which the parties concerned shall be heard with regard to the
appeal in the matter of the said statutes.

The Committee further advise that a copy of this minute, if approved,
together with a copy of the report of the sub-committee of Council, be
transmitted to the Lieutenant-Governor of Manitoba.

JOHN J. McGEE,
Clerk of the Privy Council.

ReportofSub- To His Excellency the Governor-General in Council :
Committee of

Council. ] .
The sub-committee to whom were referred certain memorials, addressed to

Your Excellency in Council, complaining of two statutes of the Legislature of
Manitoba, relating to educatlon passed 1n the session of 1890, have the honour
to make the following report :—
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The first of these memorials is from the officers and executive committee of
the ¢ National Congress,” an organization which seems to have been established
in June, 1890, in Manitoba.

This memorial sets forth that two Acts of the Liegislature of Manitoba,
passed in 1890, intituled respectively, ‘“ An Act respecting the Department of
Education ” and “ An Act respecting Public Schools,” deprive the Roman
Catholic minority in Manitoba of rights and privileges which they enjoyed with
regard to education previous to the establishment of the province, and since
that time down to the passing of the Acts aforesaid, of 1890.

The memorial calls attention to the fact that soon after the passage of those
Acts (and in the year 1891), a petition was presented to Your Excellency, signed
by a large number of the Roman Catholic inhabitants of Manitoba, praying that
Your Excellency might entertain an appeal on behalf of the Roman Catholie
minority against the said Acts, and that it might be declared ¢ that such Acts
had a prejudicial effect on the rights and privileges, with regard to denomina-
tional schools, which the Roman Catholics had, by law or practice, in the
province, at the union;” also that directions might be given and provision
made in the premises for the relief of the Roman Catholics of the province
of Manitoba.

The memorial of the ¢ National Congress  recites, at length, the allegations
of the petition last hereinbefore referred to, as having been laid before Your
Excellency in 1891. The substance of those allegations seems to be the
following : That, before the passage of the Act constituting the province of
Manitoba, known as the ‘ Manitoba Act,” there existed, in the territory now
constituting the province, a number of effective schools for children, which
schools were denominational, some of them being erected and controlled by the
authorities of the Roman Catholic Church, and others by the authorities of
various Protestant denominations; that those schools were supported, to some
extent by fees, and also by assistance from the funds contributed by the members
of the church or denomination under whose care the school was established ;
that at that period the Roman Catholics had no interest in or control over the
schools of Protestant denominations, nor had Protestants any interest in or
control over the schools of Roman Catholics; that there were no public schools
in the province, in the sense of State schools; that members of the Roman
Catholic Church supported schools for their own children and for the benefit of
Roman Catholic children, and were not under obligations to contribute to the

support of any other schools.

The petition then asserted that, in consequence of this state of affairs, the
Roman Catholics were separate from the rest of the community, in the matter of
education, at the time of the passage of the Manitoba Act.

Reference is then made to the provisions of the Manitoba Act by which the
legislature was restricted from making any law on the subject of education which
should have a prejudicial effect on the rights and privileges, with respect to
denominational schools, ¢ which any class of persons had, by law or practice, in
the province at the ¢ union.””
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The petition then set forth that, during the first session of the Legislative
Assemby of the province of Manitoba, an Act was passed relating to education,
the effect of which was to continue to the Roman Catholics the separate condi-
tion, with reference to education, which they had enjoyed previous to the union ;
and that ever since that time, until the session of 1890, no attempt was made
to encroach upon the rights of the Roman Catholics in that regard ; but that the
two statutes referred to, passed in the session of 1890 had the effect of depriving
the Roman Catholics altogether of their separate condition with regard to
education, and merged their schools with those of the Protestant denominations,
as they required all members of the community, whether Roman Catholic or Pro-
testant, to contribute to the support of what were therein called < Public Schools”
but what would be, the petitioners alleged, in reality a continuation of the
Protestant schools.

After setting forth the objections which Roman Catholics entertain to such
a system of education as was established by the Acts of 1890, the petitioners
declared that they appealed from the Acts complained of and they presented the
prayer for redress which is hereinbefore recited.

The petition of the ¢ Congress’ then sets forth the minute of Council,
approved by Your Excellency on the 4th April, 1891, adopting a report of the
Minister of Justice, which set out the scope and effect of the legislation
complained of, and also the provisions of the Manitoba Act with reference to
education. That report stated that a question had arisen as to the validity and
effect of the two statutes of 1890, referred to as the subject of the appeal, and
intimated that those statutes would probably be held to be wultra vires of the
Legislature of Manitoba if they were found to have prejudicially affected * any
right or privilege with respect to denominational schools which any class of
persons had, by law or practice, in the province, at the union.” The report
suggested that questions of fact seemed to be raised by the petitions, which were
then under consideration, as to the practice in Manitoba with regard to schools,
at the time of the union, and also questions of law as to whether the state of
facts then existing constituted a ‘ right or privilege” of the Roman Catholies,
within the meaning of the saving clauses in the Manitoba Act, and as to whether
the Acts complained of (of 1890) had ¢ prejudicially affected " such ¢ right or pri-
vilege.” The Report set forth that these were obviously questions to be decided

by a legal tribunal, before the appeal asgerted by the petitioners could he taken up
awbmwwwm@s and_their conten-
t;wMWno occasion for Your
Excellency to_entertain_or to act upon the appeal, as the courts would decide
tlmﬁport and_the minute adopting it were clearly
IW—Mngﬂemﬁon of The complaimts Rt appeat of the

oman Catholic minority, as sef Torth in the pefitions, should be deferred until
tWW,as iT-would then be ascertained
whether the appe S shou nid 1t necessary to press for consideration of @gr
application for redress under the saving clauses of the British North America
Act and the Manitoba Act, which seemed, Dy their view of the law, to provid
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for protection of the rights of a minority against legislation (within. the
¢ e legislature), which might interfere with rights which ha

The memorial of the ¢ Congress” goes on to state that the Judicial
Committee of the Privy Council, in England, has upheld the validity of the Acts
complained of and the ‘“memorial "’ asserts that the time has now come for
Your Excellency to consider the petitions which have been presented by and
on behalf of the Roman Catholics of Manitoba for redress under sub-sections
2 and 3 of section 22 of the Manitoba Act.

There was also referred to the sub-committee a memorial from the Arch-
bishop of Saint Boniface, complaining of the two Acts of 1890, before mentioned,
and calling attention to former petitions on the same subject, from members of
the Roman Catholic minority in the province. His Grace made reference, in
this memorial, to assurances which were given by one of Your Excellency’s
predecessors before the passage of the Manitoba Act, to redress all well founded
grievances and to respect the civil and religious rights and privileges of the
people of the Red River Territory. His Grace then prayed that Your Excellency
should entertain the appeal of the Roman Catholics of Manitoba and might
consider the same, and might make such directions for the hearing and con-
sideration of the appeal as might be thought proper and also give directions for
the relief of the Roman Catholics of Manitoba.

The sub-committee also had before them a memorandum made by the
““ Conservative League "’ of Montreal remonstrating against the (alleged) unfair-
ness of the Acts of 1890, before referred to.

Soon after the reference was made to the sub-committee of the memorial of
the “ National Congress’” and of the other memorials just referred to, intimation
was conveyed to the sub-committee, by Mr. John 8. Ewart, Counsel for the
Roman Catholic minority in Manitoba, that, in his opinion, it was desirable that
a further memorial, on behalf of that minority, should be presented, before the
pending application should be dealt with, and action on the part of the sub-
committee was therefore delayed until the further petition should come in.

Late in November this supplementary memorial was received and referred
to the sub-committee. It is signed by the Archbishop of Saint Boniface, and by
the President of the ¢ National Congress,” the Mayor of St. Boniface, and
about 187 others, and is presented in the name of the « Members of the
Roman Catholic Church resident in the province of Manitoba.”

Tts allegations are very similar to those hereinbefore recited, as being
contained in the memorial of the Congress, but there is a further contention
that the two Acts of the Legislative Assembly of Manitoba, passed in 1890, on
the subject of education, were ¢ Subversive of the rights and privileges of the
Roman Catholic minority provided for by the statutes of Manitoba, prior to the
passing of the said Acts of 1890, thereby violating both the British North
America Act and the Manitoba Act.”
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This last mentioned memorial urged :—

(1.) That Your Excellency might entertain the appeal and give directions
for its proper consideration.

(2.) That Your Excellency should declare that the two Acts of 1890
(chapters 37 and 38), do prejudicially affect the rights and privileges of the

minority, with regard to denominational schools, which thev had by law or
practice, in the province, at the union.

(8.) That it may be declared that the said Acts affect the rights and
privileges of Roman Catholics in relation to education.

(4.) That a re-enactment may be ordered by Your Excellency, of the
statutes in force in Manatoba, prior to thegse Acts of 1890, in so far, at least, as

may be neceggary to secure for Roman Catholics in the province the right to
build, maintain, &e., their schools, in the manner provided by such statutes, and

to secure to them their proportionate share of any grant made out of public
funds of the province for education, or to relieve such members of the Roman
GWJ&L_% holic Church as contribute to such Roman Catholic schools from payment or
contribution to the snpport of any other schools; or that these Acts of 1890

should 1 ded as to effect that .
s wo amended as to effect that purpose.

Then follows a general prayer for relief.

In making their report the sub-committee will comment only upon the last
memorial presented, as it seems to contain, in effect, all the allegations embraced

in the former petitions which call for their consideration and is more specific as
to the relief which is sought.

As to the request which the petitioners make in the second paragraph of
their prayer, viz.: ¢ That it may be declared that the said Acts (58 Vie., 37 and
38) do prejudicially affect the rights and privileges with regard to denominational
schools which the Roman Catholics had by law or practice in the province of
Manitoba at the time of the union,” the sub-committee are of opinion that the
judgment of the Jndicial Committee of the Privy Council is conclusive as to the
rgéts with regard to denominational schools which the Roman Catholics had
at the time of the union, and as to the bearing thereon of the statutes complained
of, and Your Excellency 1s not, therefore, in the opinion of the sub-committee,
properly called ipon to hear an appeal based on those grounds. Thatjudgment
1s as binding on Your Excellency as 1t is on any of the parties to the litigation,
and, therefore, if redress is sought on account of the state of affairs existing in
the province at the time of the union, it must be sought elsewhere and by other
means than by way of appeal under the sections of the British North America

Act and of the Manitoba Act, which are relied on by the petitioners as sustaining
this appeal.

The two Acts of 1890, which are complained of, must, according to the
opinion of the sub-committee be regarded as within the powers of the Legislature
of Manitoba, but it remains to be considered whether the appeal should be
entertained and heard as an appeal against statutes which are alleged to have
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encroached on rights to denominational schools

W_lg__gﬁr_emired by any class of persons in Manitoba, not at the time of the

uniomn, but after the union.

The sub-committee were addressed by counsel for the petitioners as to the
right to have the appeal heard, and from his argument, as well as from the
documents, it would seem that the following are the grounds of the appeal :—

A complete system of separate and denominational schools, i.c., a system
providing for Public Schaols gnd for Separate Catholic Schools, was, it is alleged,
established By Statute of Manitoba in 1871 and by a series of subsequent Acts.
That system was in operation until the two Acts of 1890 (chapters 37 and 38)
were passed.

The 93rd section of the British North America Act, in conferring power on
the provincial legislatures, exclusively, to make laws in relation to education,
imposed on that power certain restrictions, one of which was (sub-section 1) to
preserve the right with respect to denominational schools which any class of
persons had by law in the province at the union. As to this restriction it seems
to impose a condition on the validity of any Act relating to education, and
the sub-committee have already observed that no question, it seems to them, can
arise, since the decision of the Judicial Committee of the Privy Council.

The third sub-section, however, is as follows :—

‘““ Where in any province a system of separate or dissentient schools exists
by law at the union, or is thereafter established by the legislature of the province,
an appeal shall lie to the Governor-General in Council, from any Act or decision
of any provincial authority, affecting any right or privilege of the Protestant or
Roman Catholic minority of the Queen’s subjects in relation to education.”

The Manitoba Act passed in 1870, by which the province of Manitoba was
constituted, contains the following provisions, as regards that province :—

By section 22 the power is conferred on the legislature, exclusively, to
make laws in relation to education, but subject to the following restrictions :

(1) ¢ Nothing in any such law shall prejudicially affect any right or
privilege with respect to denominational schools which any class of persons
have, by law or practice, in the province, at the union.”

This restriction, the sub-committee again observe, has been dealt with by
the judgment of the Judicial Committee of the Privy Council.

Then follows :

(2) ““An appeal shall lie to the Governor-General in Council from any
Act or decision of the Legislature of the province, or of any provincial authority,
affecting any right or privilege of the Protestant or Roman Catholic minority of
the Queen’s subjects in relation to education.”

It will be observed that the restriction contained in sub-section 2 is not
identical with the restriction of sub-section 8 of the 98rd section of the British

In the
Supreme Cour
of Canada.
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RECORD.-  North America Act, and questions are suggested, in view of this difference, as to
In the  Whether sub-section 3 of section 98 of the British North America Act applies to
S‘;}”g’;‘fﬁgf‘ Manitoba, and, if not, whether sub-section 2 of section 22 of the Manitoba Act

o is sufficient to sustain the case of the appellants; or, in other words, whether,
ase.

Reoortars in regard to Manitoba the minority has the same protection against laws which
oponot8uP\ the legislature of the province has ;_power to pass, as the minorities In other

Couneil rovinges have, under the sub-section before quoted from the British North

eontinnied. America Act, as to_separate or denominational schools established after the
upion. T
The argument presented by counsel on behalf of the petitioners was, that
the present appeal comes before Your Excellency in Canada, not as a request to
review the decision of the Judicial Committee of the Privy Council, but as a
logical consequence and result of that decision, inasmuch as the remedy now
sought is provided by the British North America Act, and the Manitoba Act,
not as a remedy to the minority against statutes which interfere with the rights
which the minority had at the time of the union, byf as a remedy against
| statutes which interfere with rights acquired by the minority after the union.
’ The remedy, therefore, which is sought, is against Acts which are intra wvires of
the Provincial Legislature. His argument is also that the appeal does not ask
Your Excellency to interfere with any rights or powers of the Legislature of
Manitoba, inasmuch as the power to legislate on the subject of education has
only been conferred on that legislature with the distinct reservation that Your
Excellency in Council shall have power to make remedial orders against any
such legislation which infringes on rights acquired after the union by any
| Protestant or Roman Catholic minority in relation to separate or dissentient
schools.

Upon the various questions which arise on these petitions the sub-committee
do not feel called upon to express an opinion, and so far as they are aware, no
opinion has been expressed on any previous occasion in this case or any other
of a like kind, by Your Excellency’s Government or any other Government of
Canada. Indeed, no application of a parallel character has been made since the
establishment of the Dominion.

The application comes before Your Excellency in a manner differing from
applications which are ordinarily made, under the constitution, to Your
Excellency in Council. In the opinion of the sub-committee, the application is
not to be dealt with at present as a matter of a political character or involving
political action on the part of Your Excellency’s advisers. It is to be dealt
with by Your Excellency in Council, regardless of the personal views which
Your Excellency’s advisers may hold with regard to denominational schools and
without the political action of any of the members of Your Excellency’s Council
being considered as pledged by the fact of the appeal being entertained and
heard. If the contention of the petitioners be correct, that such an appeal can
be sustained, the inquiry will be rather of a judicial than a political character.
The sub-committee have so treated it in hearing counsel, and in permitting
their only meeting to bs open to the public. It is apparent that several other
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questions will arise in addition to those which were discussed by counsel at
that meeting, and the sub-committee advises that a date be fixed, at which the
petitioners, or their counsel, may be heard with regard to the appeal, according
to their first request.

The sub-committee think it proper that the Government of Manitoba
should have an opportunity to be represented at the hearing, and they further
recommend, with that view, that if this report should be approved, a copy of

-any minute approving it, and of any minute fixing the date of the hearing with

regard to the appeal, be forwarded, together with copies of all the petitions
referred to, to His Honour the Lieutenant-Governor of Manitoba, for the
information of His Honour’s advisers.

In the opinion of the sub-committee, the attention of any person who may
attend on behalf of the petitioners, or on behalf of the Provincial Government,
should be called to certain preliminary questions which seem to arise with
regard to the appeal.

Among the questions which the sub-committee regard as preliminary are
the following :— —_—

(1.) Whether this appeal is such an appeal as is contemplated by sub-
section 3 of section 93 of the British North America Act, or by sub-section 2 of
section 22 of the Manitoba Act ? :

(2.) Whether the grounds set forth in the petitions are such as may be
the subject of appeal under either of the sub-sections above referred to ?

(8.) Whether the decision of the Judicial Committee of the Privy Counecil
In any way bears on the application for redress based on the contention that the
rights of the Roman Catholic minority which accrued to them after the union
have been interfered with by the two statutes of 1890 before referred to ?

(4.) Whether sub-section 8 of section 93 of the British North America Act
applies to Manitoba ?

(6.) Whether Your Excellency in Council has power to grant such orders as
are asked for by the petitioner, assuming the material facts to be as stated in the

petition ?

(6.) Whether the Acts of Manitoba, passed before the session of 1890, con-
ferred on the minority a “‘right or privilege with respect to education,” within
the meaning of sub-section 2 of section 22 of the Manitoba Act, or established
““a system of separate or dissentient schools,” within the meaning of sub-
section 8 of section 93 of the British North America Act, and if so, whether the
two Acts of 1890, complained of, affect ““the right or privilege” of the minority
in such a manner as to warrant the present appeal ?

Other questions of a like character may be suggested at the hearing, and it
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RECORD. may be desirable that arguments should be heard upon such preliminary points

mwe before any hearing shall take place on the merits of the appeal.
 Supreme Cour't

of Canada. Respectfully submitted,
Case. Jyo. S. D. THoMPSON,
Reportof Sub- M. BoweLL,
Sommittee of J. A. CHAPLEAU,
- continued. T. MayNE Darv.

St. Boxnirace, 22nd September, 1892.

Memorial of Sir,—I have the honour to transmit to you herewith inclosed a petition for
gﬁ;?,’::i .na the consideration of His Excellency the Governor-General in Council concerning
Letters for-  the appeal of the Roman Catholies of the province of Manitoba with regard to

wardingsame. education.
I have, ete., )
+ ALEX. TACHE,
Arch. of St. Boniface, O.M.I.
To the Honourable
The Secretary of State for Canada,
Ottawa, Ont.

(Translation.)
St. Bonirace, ManrroBa, 30th September, 1892.

To the Hon. J. C. PATTERSON,
Secretary of State, &c.

Sir,—I have the honour to transmit herewith, for submission to His
Excellency the Governor-General in Council, a petition signed by the Executive
of the National Congress, organized on the 24th June, 1890, asking the Dominion
Government to consider the petitions already presented by the Catholics of this
province, with a view to obtain redress of grievances inflicted upon them in
relation to education by the action of the Provincial Legislature of Manitoba,
in 1890, and to request that you will submit the said petition to His Excellency
in Council with as little delay as possible.

I have, &ec.,
A. A. C. LaRIVIERE,
Member for the E. Dist. of Provencher.

(T'ranslation.)

Orrick or THE NaTioNaL ConerEss, St. Bonirack, 20th September, 1892.
To the Hon. Mr. LaRiviire, M.P., St. Boniface.

Sir,—In behalf of the National Congress, organized 24th June, 1890, I beg
to requist that you will transmit to His Excellency the Governor-General in
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Council the inclosed petition asking the Dominion Government to consider the
petitions already presented by the Catholics of this province, with a view to
obtaining redress of the grievances inflicted upon them in the matter of education,
by the Provincial Legislation of Manitoba, in 1890.

I have the honour, &c.
T. A. BERNIER,

Pres. pro tem.

TO HIS EXCELLENCY THE GOVERNOR-GENERAL IN COUNCIL.

The humble petition of the undersigned members of the Roman Catholic
Church, in the province of Manitoba, and dutiful subjects of Her Most Gracious
Majesty, doth hereby respectfully represent that :—

The seventh Legislature of the Province of Manitoba, in its third session
assembled, did pass in the year eighteen hundred and ninety an Act intituled
“ An Act respecting the Department of Education,” and also an Act respecting
public schools, which deprive the Roman Catholic minority in the said province
of Manitoba of the rights and privileges they enjoyed with regard to education
previous to and at the time of the union, and since that time up to the passing
of the Acts aforesaid.

That subsequent to the passing of said Acts, and on behalf of the members
of said Roman Catholic Church, the following petition has been laid before
Your Excellency in Council :—

To His Excellency the Governor-General in Council :

The humble petition of the undersigned members of the Roman Catholic
Church, in the province of Manitoba, presented on behalf of themselves and
their co-religionists in the said province, sheweth as follows :—

1. Prior to the passage of the Act of the Dominion of Canada, passed in
the thirty-third year of the reign of Her Majesty Queen Victoria, chapter three,
known as the Manitoba Act, and prior to the Order in Council issued in pur-
suance thereof, there existed, in the territory now constituting the province of
Manitoba, a number of effective schools for children.

2. These schools were denominational schools, some of them being
regulated and controlled by the Roman Catholic Church, and others by various
Protestant denominations.

8. The means necessary for the support of the Roman Catholic schools
were supplied to some extent by school fees paid by some of the parents of the
children who attended the schools and the rest was paid out of the funds of
the church contributed by its members.

4. During the period referred to, Roman Catholics had no interest in or
control over the schools of the Protestant denominations, and the Protestant
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denominations had no interest in or control over the schools of the Roman
Catholics. There were no public schools in the sense of State schools. The

members of the Roman Catholic Church supported the schools of their own

church for the benefit of the Roman Catholic children and were not under
obligation to, and did not contribute to the support of any other schools.

5. In the matter of education, therefore, during the period referred fto,
Roman Catholics were as a matter of custom and practice separate from the
rest of the community. "

6. Under the provisions of the Manitoba Act it was provided that the
Legislative Assembly of the province should have the exclusive right to make
laws in regard to education, subject to the following provisions :—

(1.) Nothing in any such law shall prejudicially affect any right or
privilege with respect to denominational schools which any class of persons
have by law or practice in the province at the union.

(2.) An appeal shall lie to the Governor-General in Council from any Act
or decision of the Legislature of the province, or of any provincial authority
affecting any right or privilege of the Protestant or Roman Catholic minority of
the Queen’s subjects in relation to education.

(8.) In case any such provincial law as from time to time seems to the
Governor-General in Council requisite for the due execution of the provisions of
this section is not made, or in case any decision of the Governor-General in
Council, or any appeal under this section is not duly executed by the proper
provincial authority in that behalf, then, and in every such case, and as far only
as the circumstances of each case require, the Parliament of Canada may make
remedial laws for the due execution of the provisions of this section, and of any
decision of the Governor-General under this section.

7. During the first session of the Legislative Assembly of the province of
Manitoba, an Act was passed relating to education, the effect of which was to
continue to the Roman Catholics that separate condition with referemce to
education which they had enjoyed previous to the erection of the province.

8. The effect of the statute, so far as the Roman Catholics were concerned,
was merely to organize the efforts which the Roman Catholics had previously
voluntarily made for the education of their own children. It provided for the
continuance of schools under the sole control and management of Roman
Catholics, and of the education of their children according to the methods by
which alone they believe children should be instructed.

9. Ever since the said legislation, and until the last session of the Legis-
lative Assembly, no attempt was made to encroach upon the rights of the Roman
Catholics so confirmed to them as above mentioned, but during said session
statutes were passed (53 Vie., chaps. 37 and 38) the effect of which was to
deprive the Roman Catholics altogether of their separate condition in regard to
education ; to merge their schools with those of the Protestant denominations ;
and to require all members of the community, whether Roman Catholic or
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‘ Proteétanf, to contribute, through taxation, to the support of what are therein
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called.public schools, but which are in reality a continuation of the Protestant
schools.

.~ 10. There is a provision in the said Act for the appointment and election
of an advisory board, and also for the election in each municipality of school
trustees. There is also a provision that the said advisory board may prescribe
religious exercises for use in schools, and that the said school trustees may, if
they think fit, direct such religious exercises to be adopted in the schools in
their respective districts. No further or other provision is made with reference
to religious exercises, and there is none with reference to religious training.

11. Roman Catholics regard such schools as unfit for the purposes of
education, and the children of Roman Catholic parents cannot and will not
attend any such schools. Rather than countenance such schools, Roman
Catholics will revert to the voluntary system in operation previous to the
Manitoba Act, and will at their own private expense establish, support and
maintain schools in accordance with their principles and their faith, although
by so doing they will have in addition thereto to contribute to the expense of

the so-called public schools.

12. Your petitioners submit that the said Act of the Legislative Assembly
of Manitoba is subversive of the rights of Roman Catholics guaranteed and
confirmed to them by the statute erecting the province of Manitoba, and pre-
judicially affects the rights and privileges with respect to Roman Catholic
schools which Roman Catholics had in the province at the time of its union

with the Dominion of Canada.
18. The Roman Catholics are in minority in said province.

14. The Roman Catholics of the province of Manitoba therefore appeal
from the said Act of the Legislative Assembly of Manitoba.

YourR PETITIONERS THEREFORE PRAY—

1. That Your Excellency the Governor-General in Council may entertain
the said appeal, and may consider the same, and may make such provisions and
give such directions for the hearing and consideration of the said appeal as may

be thought proper.

2. That it may be declared that such provincial law does prejudiciallv
affect the rights and privileges with regard to denominational schools which
Roman Catholics had by law or practice in the province at the union.

8. That such directions may be given and provisions made for the relief of
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RECORD. the Roman Catholics of the province of Manitoba as to Your Excellency in

m the  Council may seem fit.
Supreme Court

of Canada. And your petitioners will ever pray.

Case. t+ALEX., Arch. of St. Boniface.
Memorial of Hexer F., Ev. d’Anemour.
Congress Josgpa Mgssier, P.P. of St. Boniface.
dated 20th T. A. B
September, . . DERNIER.
1832 i J. Dusuc.
—Continue

g L. A. Prup’HOMME.

M. A. GiraRD. 10

A. A. LaRivikre, M.P.
James E. PrExbpErGAsT, M.P.P.
Roeer Marion, M.P.P., and 4,257 more names.

That on the consideration of the Privy Council of Canada of the two Acts
aforesaid, the following report of the Honourable the Minister of Justice, dated
21st March, 1891, was approved by His Excellency the Governor-General in
Council on the 4th of April, 1891, viz. :—

DepartMENT OF JusTicE, Canapa, 21st March, 1891.

s To His Excellency the Governor-General in Council.

Justice.

The undersigned has the honour to report upon the two Acts of the following 20
titles passed by the Legislature of the province of Manitoba at its session held in
the year 1890, which Acts were received by the Honourable the Secretary of
State on the 11th April, 1890 :—

Chapter 87, “An Act respecting the Department of Eduecation,” and
Chapter 38, ‘“ An Act respecting the Public Schools.”

The first of these Acts creates a Department of Education, consisting of the
Executive Council or a Committee thereof appointed by the Lieutenant-Governor
in Council, and defines its powers. It also creates an Advisory Board, partly
appointed by the Department of Education and partly elected by teachers, and
defines its powers. 30

The ¢ Act respecting Public Schools " is a consolidation and amendment of
all previous legislation in respect to public schools. It repeals all legislation
which created and authorized a system of separate schools for Protestants and
Roman Catholics. By the Acts previously in force either Protestants or Roman
Catholics could establish a school in any school district, and Protestant
ratepayers were exempted from contribution for the Catholic schools, and
Catholic ratepayers were exempted from contribution for Protestant schools.

The two Acts now under review purport to abolish these distinctions as to
the schools, and these exemptions as to ratepayers, and to establish instead a
system under which public schools are to be organized in all the school districts, 40
without regard to the religious views of the ratepayers.
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The right of the province of Manitoba to legislate on the subject of education
is conferred by the Act which created the province, viz., 32-33 Vict., chap. 8
(The Manitoba Act), section 22, which is as follows :—

“22. In and for the province of Manitoba the said Legislature may
exclusively make laws in relation to education, subject to the following
provisions :—

“ (1.) Nothing in any such law shall prejudicially affect any right or
privilege with respect to denominational schools which any class of persons have
by law or practice in the province at the union. '

“(2.) An appeal shall lie to the Governor-General in Council from the
Act or decision of the Legislature of the province, or of any provincial authority
affecting any right or privilege of the Protestant or Roman Catholic minority of
the Queen’s subjects in relation to education.

“ (8.) In case any such provincial law as from time to time seems to the
Governor-General in Council requisite for the due execution of the provisions of
this section is not made, or in case any decision of the Governor in Council, on
any appeal under this section, is not duly executed by the proper provincial
authority in that behalf, then, and in every such case, and as far only as the
circumstances of each case require, the Parliament may make remedial laws for
the due execution of the provisions of this section, and of any decision of the
Governor-General in Council under this section.”

In the year 1870, when the ¢ Manitoba Act’’ was passed there existed no
system of education established or authorized by law, but at the first session of
the Provincial Legislature in 1871 an ¢ Act to establish a system of education in
the province ” was passed. By that Act the Lieutenant-Governor in Council
was empowered to appoint not less than ten nor more than fourteen to be a
Board of Education for the province, of whom one-half were to be Protestants
and the other half Catholics, with one Superintendent of Protestant and one
Superintendent of Catholic schools. The Board was divided into two sections,
Protestant and Catholic, each section to have under its control and management
the discipline of the schools of its faith, and to prescribe the books to be used in
the schools under its care which had reference to religion or morals.

The moneys appropriated for education by the Legislature were to be divided
equally, one moiety thereof to the support of Protestant schools, and the other
moiety to the support of Catholic schools.

By an Act passed in 1875, the board was increased to twenty-one, twelve -

Protestants and nine Roman- Catholics; the moneys voted by the Legislature
were to be divided between the Protestant and Catholic schools in proportion to
the number of children of school age in the schools under the care of Protestant
and Catholic sections of the board respectively.

The Act of 1875 also provided that the establishment in a school distriet of
a school of one denomination should not prevent the establishment of a school
of another denomination in the same district.
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RECORD. Several questions have arisen as to the validity and effect of the two statutes
mthe now under review; among these are the following :—
Supreme Court

of Ganada. It being admitted that ¢ no class of persons’" (to use the expression of the

case.  Manitoba Act), had * by law " at the time the province was established, ‘any
Memorial o right or privilege with respect to denominatienal (or any other) school,” had
ational v . . . . .
Congress “any class of persons’’ any such right or privilege with respect to denomina-
dated 30th - fjonal schools by practice’ at that time? Did the existence of separate
w92 " schools for Roman Catholic children, supported by Roman Catholic voluntary
—continued  oontributions, in which their religion might be taught and in which text books
suitable for Roman Catholic schools were used, and the non-existence of any
system by which Roman Catholics or any other, could be compelled to contri-
bute for the support of schools constitute a * right or privilege” for Roman
Catholics ¢ by practice ” within the meaning of the Manitoba Act? The former
of these, as will at once be seen, was a question of fact and the latter a question
of law based on the assumption which has since been proved to be well founded,
that the existence of separate schools at the time of the ““union” was the fact
on which the Catholic population of Manitoba must rely as establishing their
“right or privilege”’ by * practice.”” The remaining question was whether,
assuming the foregoing questions, or either of them, to require an affirmative
answer, the enactments now under review, or either of them, affected any such
“ right or privilege ?

It became apparent at the outset that these questions required the decision
of the judicial tribunals, more especially as an investigation of facts was neces-
sary to their determination. Proceedings were instituted with a view to
obtaining such a decision in the Court of Queen’s Bench of Manitoba several
months ago, and in course of these proceedings the facts have been easily ascer-
tained, and the two latter of the three questions above stated were presented for
the judgment of that court with the arguments of counsel for the Roman
Catholics of Manitoba on the one side, and of counsel for the Provincial Govern-
ment on the other.

The court has practically decided, with one dissentient opinion, that the
Acts now under review do not * prejudicially affect any right or privilege with
respect to denominational schools” which Roman Catholics had by ‘ practice at
the time of the Union,” or, in brief, that the non-existence, at that time, of a
system of public schools and the consequent exemption from taxation for the
support of public schools and the consequent freedom to establish and support
separate or ¢ denominational ”’ schools did not constitute a ‘“ right or privilege
“ by practice "’ which these Acts took away.

An appeal has been asserted and the case is now before the Supreme Court
of Canada, where it will, in all probability, be heard in the course of next
month.

decision ; the Roman Catholic minority of Manitoba will receive protection and

If the appeal should be successful, these Acts will be annulled by judicial
lredress. The Acts purporting to be repealed will remain in operation, and those
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whose views have been represented by a majority of the Legislature cannot but
recognize that the matter has been disposed of with due regard to the constitu-
tional rights of the province.

If the legal controversy should result in the decision of the Court of Queen’s
Bench being sustained, the time will come for Your Excellency to consider the
petitions which have been presented by and on behalf of the Roman Catholics of
Manitoba for redress under sub-sections 2 and 3 of section 22 of the ‘ Manitoba

Act”’ quoted’in the early part of this re nd which are analagous to the
provisions made by the British North America Act, in relation to the other
provinces.

Those sub-sections contain in effect the provisions which have b e
am obviously tBInse under which the constitution
intended_that the Government of th%%ngnghmﬂQJt
any time become necessary that the Federal powers s & resorted to for the

protect: oman Catholic minority against any Act or
decision of the Legislature of the province, or of an irreial_authority,
aflecting any ‘‘right or privilege’’ of any such minority ‘““in relation to education.”

Respectfully submitted,

JOHN 8. D. THOMPSON,

Minister of Justice.

That a recent decision of the Judicial Committee of the Privy Council in

. England having sustained the judgment of the Court of Queen’s Bench of

30

Manitoba, upholding the validity of the Acts aforesaid, your petitioners most
respectfully represent that, as intimated in said report of the Honourable the
Minister of Justice, the time has now come for Your Excellency to consider the petitions
which have been presented by and on behalf of the Roman Catholics of Manitoba for
redress under sub-sections 2 and 3 of section 22 of the ¢ Manitoba Act.”

That your petitioners, notwithstanding such decision of the Judicial
Committee of the Privy Council in England, still believe that their rights and
privileges in relation to education have been prejudicially affected by said Acts of
the Provincial Legislature.

Therefore, your petitioners most respectfully and most earnestly pray that it
may please Your Excellency in Council to takeinto consideration the petitions above
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RECORD.  referred to, and to grant the conclusions of said petitions and the relief and
m the  protection sought for by the same.

Supreme Court

of Canada. And your Petitioners will ever pray.

Case. SainT Bowrrace, 20th September, 1892.

Memorial of

gg;lgor‘;ﬂ ; Members of the Executive Committee of the National Congress.

%2;‘1‘1;22; T. A. BERNIER, H. F. Drspars,

1333ntinue . Acting President, M. A. KBRvALE,

o : A. A. C. LaRivikrg, TtLESPHORE PELLETIER,
JosEpH LECOMTE, Dgz. J. H. Oct. LAMBERT,
James E. P. PRENDERGAST, Josera Z. C. AUGER, 10
J. Ernest Cyr, A. F. MarriIN,

THEO. BERTRAND,
A. E. VERSAILLES,

Secretaries, {R_ GouLET, JR.

DEPARTMENT OF THE SECRETARY OF STATE,
“O1TAWa, 5th October, 1892.

Sir,—I have the honour to acknowledge receipt of your letter of the 80th
of last month, inclosing for submission to His Excellency the Governor-General
in Council a petition signed by the members of the Executive of the National
Congress, asking the Dominion Government to consider the petitions presented
by the Catholics of the province of Manitoba, on the question of the schools of 20
that province, and to inform you that the said petition will receive attention.

I have, &e.,
L. A. CATELLIER, Under-Secretary of State.
A. A. C. LaBrviirg, Esq., M.P., St. Boniface, Man.

Memorial of  Tlo His Fxcellency the Governor-General in Council :
Archbishop

g;;gés’e‘;‘fted The humble petition of the undersigned, Archbishop of the Roman Catholic

tember 1892. Church in the province of Manitoba, respectfully sheweth :—
1st. That two statutes, 53 Vic., chaps. 37 and 388, were passed in the
Legislative Assembly of Manitoba to merge the Roman Catholic Schools with 30
those of the Protestant denominations, and to require all members of the
community, whether Roman Catholic or Protestant, to contribute, through
taxation, to the support of what are therein called Public Schools, but which are
in reality a continuation of the Protestant Schools.

2nd. That on the 4th of April, 1890, James E. P. Prendergast, M.P.P.
for Woodlands, transmitted to the Honourable the Secretary of State for Canada
a petition, signed by eight members of the Legislative Assembly of Manitoba, to
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make ‘known to His Excellency the Governor-General the grievances under
which Her Majesty’s Roman Catholic subjects of the province of Manitoba were
suffering by the passation of the two said Acts, respectively intituled: “An Act
respecting the Department of Education,” and ‘“An Act respecting Public
Schools,”” (53 Vic., cap. 87 and 38). The said petition ended by the following
words :—Your petitioners, therefore, humbly pray that Your Excellency may be
pleased to take such action ‘“‘and grant such relief and remedy as to Your
Excellency may seem meet and just.”

8rd. That on the Tth of April, the same year, 1890, the Catholic section
of the Board of Education, in a petition signed by its President, the Archbishop
of St. Boniface, and its Secretary, T. A. Bernier, ‘“most respectfully and
earnestly prayed His Excellency the Governor-General in Council that said last
mentioned Acts (63 Vic., cap. 87 and 38) be disallowed to all intents and
purposes.”

4th. That on the 12th of April, 1890, the undersigned brought before His
Excellency some of the facts concerning the outbreak which occurred at Red
River during the winter of 1869-70; the part that the undersigned was invited,
by Imperial and Federal authorltles, to take in the pacification of the country;
the promise intrusted to the undersigned in an autograph letter from the then
Governor-General that the people of Red River “may rely that respect and
attention will be extended to the different religious persuasions;’’ the furnishing
the undersigned with a proclamation to be made known to the dissatisfied
population, in which proclamation the then Governor-General declared :—* Her
Majesty commands me to state to you that she will be always ready, through me
as Her representative, to redress all well-founded grievances.” By Her Majesty’s
anthority I do therefore assure you that on your union with Canada “all your
civil and religious rights and privileges will be respected.” In the strength of
such assurance, the people of Red River consented to their union with Canada
and the Act of Manitoba was passed, giving guarantees to the minority that
their rights and privileges, acquired by law or practice, with regard to education,
would be protected. The cited Acts, 53 Vic., cap. 87 and 38, being a violation
of the assurances given to the Red River populatlon through the Manitoba Act,
the undersigned ended his petition of the 12th April, 1890, by the fol]owing
words :(—

‘T therefore most respectfully and most earnestly pray that Your Excellency,
as the representative of our most beloved Queen, should take such steps that in
your wisdom would seem the best remedy against the evils that the above
mentioned and recently enacted laws are preparing in this part of Her Majesty’s
domain.”

5th. That later on, working under the above mentioned disadvantage and
wishing for a remedy against laws which affected their rights and privileges, in
the matter of education, 4,267 members of the Roman Catholic Church, in the
province of Manitoba, on behalf of themselves and their co-religionists, appealed
to the Governor-General in Council from the said Acts of the Legislature of the
province of Manitoba, the prayer of their petition being as follows :—
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“(1.) That Your Excellency, the Governor-General in Council, may
entertain the said appeal, and may consider the same, and may make such
provisions and give such directions for the hearing and consideration of the said
appeal as may be thought proper.

““(2.) That it may be declared that such Provincial law does prejudicially
affect the rights and privileges with regard to denominational schools which
Roman Catholics had by law or practice in the province at the union.

““(8.) That such directions may be given and provisions made for. the
relief of the Roman Catholics of the province of Manitoba, as to Your Excellency
in Council may seem fit.” h

6th. That in the month of March, 1891, the Cardinal Archbishop. of
Quebec and the Archbishops and Bishops of the Roman Catholic Church in
Canada, in a petition to His Excellency the Governor-General in Council,
sheweth that the 7Tth Legislature of the province of Manitoba, in its 8rd session
assembled, had passed an Act intituled : ““ An Act respecting the Department of
Education,” and another Act to be cited: ¢ The Public Schools Act,”” which
deprived the Catholic minority of the province of the rights and privileges they
enjoyed with regard to education, and the venerable prelates added :—‘* There-
fore your petitioners humbly pray Your Excellency in Council to afford a remedy
to the pernicious legislation above mentioned, and that in the most efficacious
and just way.”

7th. That on the 21st March, 1891, the Honourable the Minister of
Justice reported on the two Acts alluded to above, cap. 87, ¢ An Act respecting
the Department of Education,” and cap. 88, “An Act respecting Public
Schools,” and here are the conclusions of his report :—*¢ If the legal controversy
should result in the decision of the Court of Queen’s Bench (adverse to Catholic
views) being sustained, the time will come for Your Excellency to consider the
petitions which have been presented by and on behalf of the Roman Catholics
of Manitoba for redress under sub-sections 2 and 8 of section 22 of the Manitoba
Act, quoted in the early part of this report, and which are analagous to the
provisions made by the British North America Act in relation to the other
provinces.

““ Those sub-sections contain in effect the provisions which have been made
as to all the provinces, and are obviously those under which the constitution
intended that the Government of the Dominion should proceed if it should at
any time become necessary that the Federal powers should be resorted to for the
protection of a Protestant or Roman Catholic minority against any Act or
decision of the Legislature of the province, or of any provincial authority,
affecting any ¢ right or privilege * of any such minority ¢ in relation to education.’”’
A committee of the Honourable the Privy Council having had under consideration
the above report, submitted the same for approval, and it was approved by His
Excellency the Governor-General in Council on the 4th of April, 1891.

8th. That the Judicial Committee of Her Majesty’s Privy Council has
sustained the decision of the Court of Queen’s Bench.
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9th. That your petitioner believes that the time has now ‘ come for Your RECORD.
Excellency to consider the petitions which have been presented by and on behalf 7 ¢k
of the Roman Catholics of Manitoba, for redress, under sub-sections 2 and 3 of S’;}”gg;fg:"
section 22 of the Manitoba Act ™ as it has ‘“ become necessary that the Federal -

power should be resorted to for the protection of the Roman Catholic minority.” " C“?el' .
. enmorial o
F IR Archbishep
Your petitioner therefore prays Taohe. dated
29nd Sep-

1. - That Your Excellency the Governor-General in Council may entertain iemper isge -
the appeal of the RomanCatholics of Manitoba, and may consider the same, and —continued.
may make such provisions and give such directions for the hearing and con-
sidération of the said appeal as may be thought proper.

2. That such directions may be given and provisions made for the relief of
the Roman Catholics of the province of Manitoba as to Your Excellency in
Council may seem fit.

And your petitioner will ever pray.

t ALEX. TACHE, Arch. of St. Boniface.
St. Boxirace, 22nd September, 1892.

DEPARTMENT OF THE SECRETARY OF STATE OF CANADA, Tetter of
V Secretary of
Orrawa, 26th September, 1892. State, dated

26th Sep-

My Lorp Arcasissopr,—I have the honour to acknowledge the receipt of tember 1892
your letter of the 22nd instant, transmitting for the consideration of His
Excellency the Governor-General a petition concerning the appeal of the Roman
Catholics of the Province of Manitoba with regard to education, and to state that
the matter will receive consideration.

I have, &ec.,
L. A. CATELLIER, Under-Secretary of State.

His Grace the Lord Archbishop of St. Boniface, St. Boniface, Man.

WinnipEa, Man., 81st October, 1892, fI‘oﬁt‘;l, ding
The Honourable the Secretary of State, Memorlal
Ottawa, Ont. October 1692,

Sir,—I have the honour to inclose you another petition on behalf of the
Catholic minority of Manitoba with reference to the position in which they find
themselves in reference to education in this province. I do not desire that this
petition should be substituted for the others already presented, but that it should
rather be taken as supplementary to those others. May I ask that the matter
may be brought before His Excellency the Governor-General in Council at the
earliest possible date ?

I have, &c.,

JOHN S. EWART.
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TO HIS EXCELLENCY THE GOVERNOR-GENERAL IN COUNCIL.

The humble petition of the members of the Roman Catholic Church residing
in the provinee of Manitoba sheweth as follows :—

1. Prior to the passage of the Act of the Dominion of Canada, passed in
the 33rd year of the reign of Her Majesty Queen Victoria, chap. 8, known as
the Manitoba Act, and prior to the Order in Council issued in pursuance thereof,
there existed in the territory now constituting the province of Manitoba,
a number of effective schools for children.

2. These schools were denominational schools, some of them being regu-
lated and controlled by the Roman Catholic Church, and others by various
Protestant denominations.

8. The means necessary for the support of the Roman Catholic schools
were supplied to some extent by school fees paid by some of the parents of the
children who attended the schools, and the rest was paid out of the funds of the
church contributed by its members.

4. During the period referred to, Roman Catholics had no interest in or
control over the schools of the Protestant denominations and the members of
the Protestant denominations had no interest in or control over the schools of
the Roman Catholics. There were no public schools in the sense of State
schools. The members of the Roman Catholic Church supported the schools
of their own church for the benefit of Roman Catholic children and were not
under obligation to, and did not contribute to the support of, any other schools.

5. In the matter of education, therefore, during the period referred to,
Roman Catholics were as a matter of custom and practice separate from the rest
of the community.

6. Under the provisions of the Manitoba Act, it was provided that the
Legislative Assembly of the province should have the exclusive right to make
laws in regard to education, subject, however, and according to the following
provisions :—

‘ (1.) Nothing in any such law shall prejudicially affect any right or
privilege with respect to denominational schools, which any class of persons
have by law or practice in the province at the union.

‘ (2.) An appeal shall lie to the Governor-General in Council from any Act
or decision of the Legislature of the province, or of any provincial authority
affecting any right or privilege of the Protestant or Roman Catholic minority of
the Queen’s subjects in relation to education.

““(8.) In case any such provincial law as from time to time seems to the
Governor-General in Council requisite for the due execution of the provisions of
this section is not made, or in case any decision of the Governor-General in
Council, or any appeal under this section is not duly executed by the proper

Provincial authority in that behalf, then, and in every such case, and as far only .

as the circumstances of each case require, the Parliament of Canada may make
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remedial laws for the due execution of the prov181ons of this section, and of any BECORD.
decision of the Governor-General under this section.” Tu the
SupremeCourt

7. During the first session of the Legislative Assembly of the province of of Cenada.
Manitoba an Act was passed relating to education, the effect of which was to .
continue to the Roman Catholics that separate condition with reference t0 Memorial on

education which they had enjoyed previous to the erection of the province. bobalf of

8. The effect of this statute, so far as the Roman Catholics were concerned, g inolics of

was merely to organize the efforts which Roman Catholics had previously —continued.
voluntarily made for the education of their own children. Tt provided for the
continuance of schools under the sole control and management of Roman
Catholics, and of the education of their children according to the methods by

which alone they believe children should be instructed. Between the time of

the passage of the said Act and prior to the statute next hereinafter referred to,

various Acts were passed amending and consolidating the said Act, but in and

by all such later Acts the rights and privileges of the Roman Catholics were
acknowledged and conserved and their separate condition in respect to education
continued.

9. Until the session of the Legislative Assembly held in the year 1890,
no attempt was made to encroach upon the rights of the Roman Catholics so
confirmed to them as above mentioned, but during said session statutes were
passed (68 Vie., chaps. 87 and 38) the effect of which was to repeal all the
previous Acts; to deprive the Roman Catholics altogether of their separate
condition in regard to education; to merge their schools with those of the
Protestant denominations; and to require all members of the community,
whether Roman Catholic or Protestant, to contribute, through taxation, to the
support of what are therein called pubhc schools, but whi e in reality a
continuation of the Protestant schools. -

W\/\_/———

10. There is a provision in the said Act for the appointment and election
of an advisory board, and also for the election in each district of school trustees.
There is also a provision that the said advisory board may prescribe religious
exercises for use in schools, and that the said school trustees may, if they think
fit, direct such religious exercises to be adopted in the schools in their respective
districts. No further or other provision 1s made with reference to religious
exercises, and there is none with reference to religious training.

11. Roman Catholics regard such schools as unfit for the purposes of
education, and the children of the Roman Catholic parents cannot and will not
attend any such schools. Rather than countenance such schools, Roman
Catholics will revert to the voluntary system in operation previous to the
Manitoba Act, and will at their own private expense establish, support and
maintain schools in accordance with their principles and their falth although by
so doing they will have in addition thereto to contribute to the expense of the
so-called public schools.

12. Your petitioners submit that the said Acts of the Legislative Assembly
of Manitoba are subversive of the rights of Roman Catholics guaranteed and |
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RECORD,  confirmed to them by the statute erecting the province of Manitoba, and
mwme  prejudicially affect the rights and privileges with respect to Roman Catholic
, SupremeCeurt sehools which Roman Catholics had in the province at the time of its union

o with the Dominion of Canada.
ase.
Memorial on 18. Your petitioners further submit that the said Acts of the Legislative
behall of ssembly of Manitoba are subversive of the rights and privileges of Roman
Catholics of  [Catholics provided for by the various statutes of the said Legislative Assembly
Manitoba  Iorior to the passing of the said Acts and affect the rights and privileges of the
oman Catholic minority of the Queen’s subjectsin the said province in relation
to education so provided for as aforesaid, thereby offending both against the

ritish North America Act and the Mamtoba Act.

14. Roman Catholics are in a minority in the said provinee, and have been
so for the last fifteen years.

15. The Roman Catholics of the provincé of Manitoba, therefore, appeal
from the said Acts of the Legislative Assemby of the province of Manitoba.

Your petitioners therefore pray—

1. That Your Excellency the Governor-General in Council may entertain
the said appeal and may consider the same, and may make such provisions and
give such directions for the hearing and cons1derat10n of the said appeal as may
be thought proper.

2. That 1t may be declared that the said Acts (53 Vic., chaps. 37 and 38)
do prejudicially affect the rights and privileges with regard to denominational
7 schools which Roman Catholics had by law or practice in the province at the

~

union.
8. That it may be declared that the said last mentioned Acts do affect the
l rights and privileges of the Roman Catholic minority of the Queen’s subjects in

relation to education.

4. That it may be declared that to Your Excellency the Governor-General
in Council, it seems requisite that the provisions of the statutes in force in the
province of Manitoba prior to the passage of the said Acts, should be re-enacted
in so far at least as may be necessary to secure to the Roman Catholics in the
sald province the right to build, maintain, equip, manage, conduct and support
these schools in the manner provided for by the said statutes, to secure to them
their proportionate share of any grant made out of the public funds for the
purposes of eduecation, and to relieve such members of the Roman Catholic
Church as contribute to such Roman Catholic schools from all payment or con-
tribution to the support of any other schools; or that the said Acts of 1890
should be so modified or amended as to effect such purposes.

5. And that such further or other declaration or order may be made as to
Your Excellency the Governor-General in Council shall, under the circumstances,
seem proper, and that such directions may be given, provisions made and all
things done in the premises for the purpose of affording relief to the said Roman
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Catholic minority in the said province as to Your Excellency in Council may RECORD.
seem meet. In the
. Supreme Court
And your petitioners will ever pray. of Canada.
Case.

+ Arex., Arch. of St. Boniface, O.M.I. Momonial on
T. A. Bernigr, President of the National Congress. penalf of

James E. P. Prexprreast, Maire de la Ville de St. Roman
Catholies of

Boniface. Manitoba
J. Arvtarp, O.M.1., V.G., and about 187 others. —continued.
JOHN S. EWART,
10 Counsel for the Roman Catholic minority in the

Province of Manitoba.

d

THE MANITOBA SCHOOL LAW.

The Conservative League, faithful to the enduring traditions of the Con- Memorandum
servative party, wishes to record its regret that good feeling and a spirit of cervative .
conciliation, so essential to the well-being of our public affairs, do not actuate feogue dated
the Government and the majority of the people of Manitoba ; it regrets that, in 1s92.

‘the name of “ Equal Rights,” liberty of conscience, justice and equality of rights
have been denied by the school law of 1890 to a very large portion of the

inhabitants of that province.

20 In common with every citizen of the province of Quebec, this League has
the right to make itself heard on this question, because the province of Quebec
accepted confederation only on the express condition that the rights of minorities
would be respected and kept safe. Therefore itis that the League asserts itself
to vindicate its principles and to defend the pl‘l\ ileges and immunities of the
minority in Manitoba.

The education of children is the exclusive province of the father of the
family, and their education devolves on him as a matter of strict duty. It
follows as a necessary consequence from this principle that the father of a family
has the undeniable right to fulfil this duty according to the dictates of his

30 conscience, that in the exercise of this duty and of this right, the State has no
lawful power to interfere with or restrict his freedom of action, and that any law
which tends to trammel such free action is offensive to good conscience.

The Manitoba School Law of 1890 is a usurpation by the State of the rights
of the paterfunulias. It is an Act subversive of his rights,—it is an abuse of
power inspired by intolerance and fanaticism and is of a nature to inspire fear
for the very existence of confederation, if a remedy be not applied in good time.

No one can honestly deny the treaty of 1870, between the Government of

Canada and the people of Manitoba, by KL hich it was formerly covenanted and
agreed that their separate schools should be preserved to them. Nor can any
40 one with honesty deny that the Manitoba School law of 1871, made and adopted
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by the very men who had themselves been parties to the treaty of the year before,
maintained these separate schools for Catholics and Protestants.

And yet, the highest tribunal in England took into account neither the
solemn treaty of 1870, nor the unequivocal interpretation of that treaty contained
in the law of 1871.

For a moment only let the opposite state of things be supposed ; let us
suppose that a French Canadian Catholic majority in Manitoba refused separate

schools to a Protestant minority. Who will believe that in such a state of things

the Privy Council would have interpreted the Manitoba treaty in the same sense ?
Their Lordships would have shewn that our Catholic good faith, that our
national honour were solemnly bound. They would have been eloquent in
defence of the liberty of the citizen and learned as to the rights belonging to
a father of a family; and they would have been right. But the supposition is
altogether unfounded, for French Canadians have ever given constant proof, not
in mere words but by deed and practice, of the truest liberality towards the
Protestant minority of the province of Quebec. Fair play deserves fair play in
return.,

But there is more than this to be said. The Treaty of Paris (1768) fixed
the conditions of the cession of Canada to England, and by this treaty England
promised that the people of this country should remain free in the exercise of
the Catholic religion. But since it is obligatory for the Catholic to give his
children a religious education, it follows that to banish religious instruction
from the primary school is to deny him the right to obey the precepts of his
religion, and this can only be done in violation of the exacted promise on the
faith of which Canada became a British colony. '

For these reasons the Conservative Lieague protests against the school law,
in force in Manitoba, and expresses the hope that our statesmen and public men
will labour manfully and uncompromisingly until these laws shall have been
remedied.

Another question arises out of this subject, and claims our earnest atten-
tion. The present crisis would have been avoided if the Privy Council in
England had rendered a decision according to equity, and based on the true
state of the case. Unfortunately in the present instance, as in every other
where the interests of the Catholics of this country and of the French Canadians
have been involved, that high tribunal has rendered an arbitrary judgment.
Since unhappily this appears to be true, it is most opportune to consider whether
indeed the Privy Council has jurisdiction in such matters and to have it taken
away if it exists ; for the time has gone by and is past when a country or a

- people can be made to suffer injustice indefinitely.

MoxnTrEAL, 8rd November, 1892,

THE CONSERVATIVE LEAGUE.
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DEPARTMENT OF THE SECRETARY OF STATE OF (CANADA,
OrTawa, 5th November, 1892.

Jorn 8. Ewarr, Esq., Q.C., of Messrs. Ewart, Fisher & Wilson,
Barristers, Winnipeg, Man.

Sir,—I have the honour to acknowledge the receipt of your letter of the
31st ult., transmitting for submission to His Excellency the Governor-General
in Council another petition on behalf of the Catholic mimority in Manitoba with
reference to the position in which they find themselves consequent on the
passing of certain provincial statutes, dealing with education in Manitoba, as
therein set forth, and to state that the said petition will receive attention.

I have, &ec.,

L. A. CATELLIER,
Under-Secretary of State.

DEPARTMENT OF THE SECRETARY OF STATE, O1TAWA, 4th January, 1898.
To His Honour the Lieutenant-Governor of Manitoba, Winnipeg, Man.

Sir,—I have to inform you that His Excellency the Governor-General,
having had under his consideration in Council a report from a Sub-Committee
of the Honourable the Privy Council, to whom had been referred certain
memorials to His Excellency, complaining of two statutes of Manitoba, relating
to education, passed in the session of 1890, has been pleased to make an order
in the premises, a copy of which, together with a copy of the report above
mentioned, I have the honour to transmit herewith, for the information of Your
Honour’s Government. :

I have, &ec.,
L. A. CATELLIER,
Under-Secretary of State.

GovernMENT House, WinnipEG, 7th January, 1893.

The Under-Secretary of State, Ottawa.
Sir,—I have the honour to acknowledge the receipt of your despatch No. 18,

file No. 4988, dated 4th instant, informing me that His Excellency the Governor-

General, having had under his consideration in Council a report from a Sub-
Committee of the Honourable the Privy Council, (fto whom had been referred
certain memorials to His Excellency, complaining of two statutes of Manitoba,
relating to education, passed in the session of 1890,) has been pleased to make
an Order in the premises, and transmitting, for the information of my Govern-
ment, a copy of the order referred to, together with a copy of the report above
mentioned, and to inform you that I have this day transmitted the enclosures
mentioned to my Government.
: I have, &e.,
JOHN SCHULTZ,

Lieutenant-Governor

RECORD.
In the
Supreme Court
of Canada.

Case.

Letter from
Under-Secre-
tary of State,
dated 5th
Nov., 1893.

Letter from
Under-Secre-
tary of State,
dated 4th
Jan., 1893.

Letter from
Lieutenant
Governor,
dated 7th
Jan., 1893.



RECORD.
In the
SupremeCourt
of Canada.

Case.

Letter from
Lieutenant-
Governor,
dated 18th
Jan, 1893.

Letter from
Under-Secre-
tary of State,
dated 21st
Jan, 1893,

34

GovernvENT House, Winnipeg, 18th January, 1893.
The Under-Secretary of State, Ottawa.

Sir,—Referring to your letter No. 18, file No. 4988, dated the 4th instant,
covering the certified copy of a report of a committee of the Honourable the
Privy Council, (to whom had been referred certain memorials to His Excellency
the Governor-General, complaining of two statutes of Manitoba, relating to
education, passed in the session of 1890) approved by His Excellency the
Governor-General in Council on the 29th December, 1892, a copy of which was
transmitted to my Government on the 7th instant, I have now the honour to
inform you that my Government have this day advised me as follows :—

‘“ DEPARTMENT OF THE PRoVINCIAL SECRETARY, WINNIPEG, 18th January, 1893.

“ The Honourable Jorx C. Scrurrz, Licutenant-Governor,
*“ Province of Manitoba, Winnipeg.

¢ S1r,—With reference to Your Honour’s letter of the 7th instant, regarding
two petitions presented to His Kxcellency the Governor-General in Council,
complaining of two (2) statutes of Manitoba, relating to education, passed in the
session of 1890, and the documents transmitted therewith, I am instructed to
say that Your Honour’s Government has decided that it is not necessary that it
should be represented on the hearing of the appeal, to take place on the 21st
instant, before the Privy Council. I have, &ec., J. D. CameroN, Provinciel
Secretary.”

I have the honour to be, sir,

Your obedient servant,

JOHN SCHULTZ,

Lieutenant-Governor.

DEPARTMENT oF THE SECRETARY OF STATE, OT1AWA, 218t January, 1893.
To His Honour the Lieutenant-Governor of Manitoba, Winnipeg, Manitoba.

Sir,—In continuation of prior correspondence on the subject of an Order of
His Excellency the Governor-General in Council, dated 29th December last, in
the matter of certain memorials complaining of two statutes of Manitoba,
relating to education, passed in the session of 1890, I have now to acknowledge
receipt of your despatch No. 55 C., dated the 18th instant, in which is given the
text of a letter from Your Honour’s Provincial Secretary, dated concurrently,
setting forth that your advisers had decided that it is not necessary for your
Government to be represented on the hearing of the appeal, to take place this
day, the 21st instant, before the Honourable the Privy Council.

I have, &ec.,
L. A. CATELLIER,
Under- Secretary of Stute.
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The following are the Statutes of Manitoba relating to the subject of HRECORD.

education :— In the
Supreme Court

34 Victoria (1871), Chap. XII., ¢ An Act to establish a system of education " canada.
in this province.” Case.
86 Victoria (1878), Chap. XXII., * An Act to amend the Act to establish & List of Mani-

1 1 1 ” toba Statutes
gystem of education in this province. O ting o

89 Victoria (1876), Chap. I., “An Act to amend the School Acts of Education.
Manitoba, so as to meet the special requirements of incorporated cities and
towns.” ' ' :

41 Victoria (1878), Chap. XIII., ¢ An Act to create a fund for educational
purposes.”

44 Victoria (1881), Chap. IV., “An Act to establish a system of Public
Schools in the Province of Manitoba.” :

53 Victoria (1890), Chap. XXXVIL., ¢ An Act respecting the Department of
Education.”

53 Victoria (1890), Chap. XXXVIII., ¢ An Act respecting Public Schools.”

BARRETT vs. CITY OF WINNI1PEG. Barrett v.
AFFIDAVITS. Winnipeg.
In the Queen’s Bench. ?fii]g“g;t;’étt'
In the matter of an application to quash By-laws 480 and 483 of the city of g Oetober,
‘Winnipeg. 1890.

I, John Kelly Barrett, of the city of Winnipeg, in the county of Selkirk and
province of Manitoba, gentleman, make oath and say :

1. That I am a ratepayer and resident of the city of Winnipeg aforesaid
and have resided in the said city continuously for the past five years, and am a
member of the Roman Catholic Church.

2. On and prior to the thirtieth day of April last a school district (having
some years before been established) existed in the city of Winnipeg, and such
school district was under the direction and management of the corporation known
as ““ The School Trustees for the Catholic School District for Winnipeg, No. 1,
in the province of Manitoba.”

8. The said corporation has established and in operation a number of
schools in Winnipeg, under the provisions of the various provincial statutes
relating to schools, to one of which, namely, St. Mary’s school, sitnate on
Hargrave street, I have for three years past sent my children for instruction,
which children are aged respectively ten, eight and five years.

4. That the said St. Mary’s school is still in existence and the same
teaching and religious exercises are continued as before the passing of the said
Act, and my said children still attend said school.
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5. The paper writing now shown to me marked with the letter ““ A ” is a
true copy of By-law No. 480, passed by the Council of the city of Winnipeg, on
the fourteenth day of July last, and the same is certified under the hand of the
clerk of the said city and under the corporate seal thereof.

6. The said paper writing so certified as aforesaid was received by me
from said clerk.

7. The paper writing now shown to me marked with the letter “B " is a
true copy of ‘By-law No. 483, passed by the Council of the city of Winnipeg, on
the twenty-eighth day of July last, and certified under the hand of the clerk of
the said city and under the corporate seal thereof, and such paper writing was
received by me from the said elerk.

8. I am interested in the said by-law by virtue of being a resident and
ratepayer of said city.

9. The paper writing now shown to me marked with the letter “ C” is a

* true copy of a requisition sent to the clerk of the said city by the school trustees

for the Protestant school district of Winnipeg, No. 1, on the twenty-eighth day
of April last.

10. The paper writing now shown to me marked with the letter “D " is a
true copy of the requisition sent to the clerk of the said city by the school trus-
tees for the Catholic school district of Winnipeg, No. 1, in the province of
Manitoba, on the twenty-ninth day of April last.

11. That the estimate of all sums for the lawful purposes of the city of
Winnipeg for the present year as required to be made by section 283 of the
Municipal Act passed in the fifty-third year of the reign of Her Majesty, Queen
Victoria, chapter 81, were based upon the two requisitions above referred to,
copies of which are marked with the letters ““C’ and «“ D’ as aforesaid, which
requisitions were presented to the council of said city on the 5th day of May last.

12. That the amounts of $75,000 and $2,550, mentioned in the said
exhibits “ C”" and ““ D,” respectively, form part of the sum $877,744.43 men-
tioned in said exhibit ¢ A.”

13. The effect of the said by-laws is that one rate is levied upon all
Protestants and Roman Catholic ratepayers in order to raise the amount men-
tioned in said exhibits “C”" and ““ D,” and the result to individual ratepayers is
that each Protestant will have to pay less than if he were assessed for Protestant
schools alone, and each Roman Catholic will have to pay more than if he were
assessed for Roman Catholic schools alone.

14. I have read the affidavit sworn to in this matter on the third day of
October instant, by the Most Reverend Alexander Taché, and I say that so far
as the same lies within my personal knowledge the same is true; as to the rest,
I believe the same to be true.

JOHN K. BARRETT.
Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
cighth day of October, A.D. 1890.
HORACE E. CRAWFORD,
A Commassioner in Q.B., d&c. -

10

20

30

40



10

20

30

40

37

A
By-Law No. 480.

A By-Law to authorize an assessment for City and School Purposes in the
City of Winnipeg for the current municipal year 1890.

Whereas it is expedient and necessary for the City purposes to raise the
sum of three hundred and seventy thousand seven hundred and forty-four
(43.100) dollars for interest on debentures and ordinary current municipal and
school expenditure for the current year by a tax on all real and personal property
appearing on the assessment rolls of the City of Winnipeg for the year 1890 ;

And whereas the amount of the whole of the rateable property of the City
of Winnipeg, as shown by the last revised assessment rolls of the said City of
Winnipeg, is eighteen millions six hundred and twelve thousand four hundred
and ten dollars ($18,612,410), and it will require a rate of two cents on the
dollar on the amount of the said rateable property to raise the sum so required
as aforesaid for interest on debentures now accruing due, and for the ordinary
current municipal and school expenditure for the year A.D. 1890 ;

Therefore, the Council of the City of Winnipeg in Council assembled enacts
as follows :—

1. There shall be raised, levied, or collected, a tax of two cents on the
dollar upon the whole assessed value of the real and personal property in the
City of Winnipeg, according to the last revised assessment rolls for the year
1890, to provide for the payment of the interest on debentures now accruing due,
and for the ordinary current municipal expenditure, and for the schools of the
City for the year A.D. 1890.

2. The sum of two dollars ($2) poll tax shall be levied and collected from
every person residing within the City of Winnipeg, and being of the age of 21
years and upwards, who has not been assessed upon the assessment rolls of the
City of Winnipeg, or whose taxes do not amount to two dollars, in which latter
case a total tax of two dollars only shall be levied, which taxes shall be collected
in the same manner as other taxes.

The taxes and rates hereby imposed shall be considered to have been
imposed, and to be due on and from the 1st day of October, A.D. 1890. Done
and passed in Council assembled at the City of Winnipeg, this 14th day of July,

A.D. 1890.
Arex Bracg, Ald.,

Acting Mayor.

C. J. Brown,
City Clerk.

I hereby certify that I have compared the above, consisting of two pages of
writing, with the original By-law No. 480, of the City of Winnipeg, and that the
same is a true and correct copy of such By-law No. 480 of the City of Winnipeg.

Dated this 18th September, A.D. 1890.

' C. J. Browr,
City Clerk.

RECORD.

In the
Supreme Conrt
of Canada.

Cﬂse

By-law
No. 480, dated

14th July



RECORD.
In the
Supreme Court
of Canada.

Case.

By-law

No. 488, dated
28th July
1890.

38

B
By-Law No. 483.

A By-law to amend By-law No. 480, of the City of Winnipeg.

Whereas it has been deemed expedient and necessary to amend By-law
No. 480, of the City of Winnipeg, being a by-law to authorize an assessment
for city and school purposes in the City of Winnipeg, for the current municipal
year A.D. 1890;

And whereas the property of certain corporations is exempt for a period of
years from ordinary municipal taxation and liable only for school rates; and it
18 therefore desirable to distinguish the rates providing for the city schools but
so that the total several rates shall not exceed two cents on the dollar.

Now, therefore, the mayor and council of the City of Winnipeg in council
assembled, enacts as follows :

1. By-law No. 480, entitled a by-law to authorize an assessment for city
and school purposes in the City of Winnipeg for the current municipal year,
1890, is hereby amended.

(e) By adding to the second or last recital the words following : ¢ Whereo
the rate of 154 mills on the dollar shall be for interest on debentures now
accruing due and for the ordinary current municipal expenditure, and the rate
of 41 mills on the dollar shall be for school expenditure for the year 1890.”

(b) And by inserting after the figures <“ 1890 *’ in the fifth line of the first
section of said By-law, the words following: ¢ Of which the amount of 15%
mills on the dollar shall be.” "

(¢) And by inserting after the word ““and’’ in the seventh line of said
first section the words following : ‘“ And 4% mills on the dollar.”

Done and passed in Council assembled at the City of Winnipeg, this 28th
day of July, 1890.” '

AiLex. Brack, Ald.,
Acting Mayor.

C. J. Brown,
City Clerk.

I hereby certify that I have compared the above, consisting of two pages of
writing, with the original By-law No. 483, of the City of Winnipeg, and that
the same is a true and correct copy of such By-law No. 483 of the City of
Winnipeg.

Dated this 18th September, A.D. 1890.

C. J. Brown,
City Clerk.
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I, Charles James Brown, of the City of Winnipeg, in the County of Selkirk BRECOED.
and Province of Manitoba, City Clerk for Winnipeg aforesaid, do hereby certify :  In the

That the estimate of all the sums required for the purposes of the City of SZ}’&’;‘;Z;ZT‘
Winnipeg for the fiscal year ending the 80th day of April, A.D. 1891, were duly -~

submitted to, and approved by the Council of the said City. Certifioate of
That according to such estimates, the only amounts provided for school G Clerk,
purposes were as follows :
The Winnipeg Protestant schools .............cccccocceiiies $75,000
The Winnipeg Catholic schools...............ccoeveiriinnanne. 2,650

That such estimates for school purposes were based upon two requisitions
which were received by me as clerk and were presented to the said Council on
the 5th day of May, A.D. 1890, and which were respectively in the words and
figures following to wit:

ProTtEsTANT ScHOOL BoarD oF THE CiTy oF WINNIPEG,
Orrices, Crry Harr, WisNipEe, 28th April, 1890.

P. C. McIntyrE, Chairman.
Stewart MuLvey, Secretary-Treasurer.

Sir,—I am directed by the Board of School Trustees for the Protestant
School District of Winnipeg, No. 1, in the Province of Manitoba, to ask the
Municipal Council of the City of Winnipeg, to levy and collect for school pur-
poses a sum of seventy-five thousand dollars ($75,000) for the school year of
1890. Herewith please find a list of names with their respective assessments,
liable to be assessed for support of Protestant schools.

Your obedient servant,
(Sd.) StewarT MULVEY,
Sec.-T'reasurer.

C. J. Brown, City Clerk, &c., &e.

Boarp or CatHOLIC ScHOOL TRUSTEES,
WinnieEe, 29th April, 1890.
To Cras. Brown, Hsq., City Clerk, City.

Sir,—] am instructed by the school trustees of the Winnipeg Catholic
School Distriet to provide you, and I transmit herewith, their estimate for the
sums required to be levied for the support of their schools by taxation for the
year 1890, exclusive of the taxes on corporate bodies. I also transmit list of
names of persons liable to be assessed for the same. I am to request that you
will submit said estimate and list to the Mayor and Alderman in Council, of the .
City of Winnipeg, for levy and collection by them in compliance with sub-
section (d) of Section 17 of ¢ The School Amendment Act, 1885.”

I am, &ec.,

(Sd.) Geo. E. Forrin,

Sec.-T'reasurer,

N.B.—Copies of these requisitions were Exhibits “C” and “D’’ respec-
tively to the affidavit of John Kelly Barrett of October 8th, 1890.
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RECORD. In the Queen’s Bench.
. pfﬁémt In the matter of an application to quash By-laws 480 and 483 of the city of
of Canada. Wlnmpeg
Case. I, Alexander Taché, of the town of St. Boniface, in the county of Selklrk

ﬁrﬂz%%mg; and province of Mamtoba, Archbishop of the Roman Catholic ecclesiastical

Taché, sworn Province of St. Boniface, make oath and say :
3rd Datober 1. That T have been a resident continuously of this county since eighteen

hundred and forty-five as a priest in the Roman Catholic Church, and as Bishop
thereof since the year eighteen hundred and fifty, and now am the Archbishop
and Metropolitan of the said church, and I am personally aware of the truth of
the matters herein alleged.

2. Prior to the passage of the Act of the Dominion of Canada, passed in
the thirty-third year of the reign of Her Majesty Queen Victoria, chapter three,
known as the Manitoba Act, and prior to the Order in Council issued in pur-
suance thereof, there existed in the territory now constituting the province of
Manitoba a number of effective schools for children.

8. These schools were denominational schools, some of them being
regulated and controlled by the Roman Catholic Church, and others by various
Protestant denominations.

4. The means necessary for the support of the Roman Catholic schools
were supplied to some extent by school fees paid by some of the parents of the
children who attended the schools and the rest was paid out of the funds of the
church, contributed by its members.

5. During the period referred to, Roman Catholics had no interest in or
control over the schools of the Protestant denominations, and the members of
the Protestant denominations had no interest in or control over the schools of
Roman Catholics. There were no public schools in the sense of state schools.
The members of the Roman Catholic Church supported the schools of their own
church for the benefit of Roman Catholic children and were not under obligation
to, and did not contribute to the support of any other schools.

‘6. In the matter of education, therefore, during the period referred to,
Roman Catholics were, as a matter of custom and practice, separate from the
rest of the community, and their schools were all conducted according to the
distinetive views and beliefs of Roman Catholics as herein set forth.

7. Roman Catholic schools have always formed an integral part of the
-work of the Roman Catholic Church. That church has always considered the
education of the children of Roman Catholic parents as coming peculiarly
within its jurisdiction. The school in the view of the Roman Catholics is in a
large measure the ¢ children’s church,” and wholly incomplete and largely
abortive if religious exercises be excluded from it. The church has always
insisted upon its children receiving their education in schools conducted under
“the supervision of the church, and upon them being trained in the doctrines and
faith of the church. In education the Roman Catholic Church attaches
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very great importance to the spiritual culture of the child, and regards all
education unaccompanied by instruction in its religious aspects as possibly
detrimental and not beneficial to children. With this regard the church requires
that all teachers of children shall not only be members of the church, but shall
be thoroughly imbued with its principles and faith ; shall recognize its spiritual
authority and conform to its directions. It also requires that such books be

~ used in the schools, with regard to certain subjects as shall combine religious
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instruction with those subjects, and this applies peculiarly to all history and
philosophy.

8. The church regards the schools provided for by ‘“ The Public Schools
Act,” and being chapter 88 of the statutes passed in the reign of Her Majesty
Queen Victoria, in the fifty-third year of her reign, as unfit for the purpose of
educating their children, and the children of Roman Catholic parents will not
attend such schools. Rather than countenance such schools, Roman Catholics
will revert to the system of operation previous to the Manitoba Act, and will
establish, support and maintain schools in accordance with their principles and
faith as aforementioned.

9. Protestants are satisfied with the system of education provided for by
the said Act, ¢ The Public Schools Act,” and are perfectly willing to send their
children to the schools established and provided for by the said Act. Such
schools are in fact similar in all respects to the schools maintained by the
Protestants under the legislation in force immediately prior to the passage of
the said Act. The main and fundamental difference between Protestants and
Catholics, with reference to education, is that while many Protestants would
like education to be of a more distinctly religious character than that provided
for by the said Act, yet they are content with that which is so provided and
have no conscientious scruples against such a system; the Catholics, on the
other hand, insist and have always insisted upon education being thoroughly
permeated with religion and religious aspects ; that causes and effects in science,
history, philosophy and aught else should be constantly attributed to the Deity
and not taught merely as causes and effects.

10. The effect of «“ The Public Schools Act’ will be to establish public
schools in every part of Manitoba where the population is sufficient for the
purpose of a school and to supply in this manner education to children free of
charge to them or their parents further than their share, in common with other
members of the community, of the amounts levied under and by virtue of the
provisions contained in the Act.

11. In case Roman Catholics revert to the system in operation previous to
the Manitoba Act, they will be brought in direct competition with the said
public schools. Owing to the fact that the public schools will be maintained at
public expense, and the Roman Catholic schools by school fees and private
subscription, the latter will labour under serious disadvantage. They will be
unable to afford inducements and benefits to children to attend such schools
equal to those afforded by public schools, although they would be perfectly able
to compete with any or all schools unaided by law-enforced support.

RECORD.

In the
Supreme Court
of Canada.

Case.

Affidavit of
Archbishop
Taché, sworn
8rd October,
1890
—continued,



42

RECORD. 12. When in the foregoing paragraphs I speak of the faith or belief of the
in the  Roman Catholic Church, I speak not only for myself and the Church in its
Supreme Court_ gqyporate capacity, but for its members.

of Canada. ,

Case. ALEX. TACHE,
ifiﬂ%iviﬁo"; Archbishop of St. Boniface, O.M.I.
Saché, sworn Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
1890.  third day of October, A.D. 1890. '

—continued.

EDMOND TRUDEL,

A Commussioner in B. R., dec.

In the Queen’s Bench. 10

In the matter of an application to quash By-laws 480 and 483 of
the city of Winnipeg.
o, I, George Bryce, of the city of Winnipeg, in the county of Selkirk, in the

sworn 2nd_ province of Manitoba, professor in Manitoba College, make oath and say:
ctober, 1890.

1. That I have been a resident of the province of Manitoba since the year
1871 ; that I am the minister of the Presbyterian Church longest resident in
the province; that I have been in constant communication with the officers and
councils of the church, having been the first Moderator of the Synod of
Manitoba and the North-West Territories of the Presbyterian Church in Canada,

"~ and I am personally aware of the truth of the matters herein alleged. 20

2. That I am familiar with opinions of the Presbyterians of the province
in the years immediately succeeding the entrance of Manitoba into Confederation
in 1870, and am aware that the Presbyterians of this province did not claim to
have the church schools, which had been previously voluntarily maintained by
them or by the church for them, continued to them at cost to the general public.

8. That in founding Manitoba College, in November, 1881, I took over
the highest class of Kildonan school as the beginning of the college, which had
thus far continued a purely church institution, and for which I never heard the
claim advanced that we were entitled to any consideration under the Manitoba
Act; indeed, I always considered the Government schools as entirely different 30
and, up to 1871, unknown in the country; and for several years we did take
younger students into our church college who might have been educated in the
Government schools alongside.

4. That about the year 1876 a strong agitation took place in the province
to have one public school system established, but this agitation failed to obtain
effect in legislation.

5. The Presbyterian Synod of Manitoba and the North-west Territories,
which represents the largest religious body in Manitoba, passed in May, 1890,
a resolution heartily approving of the Public School Act of this year, and I
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believe that it is approved of by the great majority of the Presbyterians of
Manitoba.

6. That the Presbyterian Church is most solicitous for the religious
education of all its children. It takes great care in the vows required of parents
at the baptism of their children, and in urging its ministers to teach from the
pulpit the duty of giving moral and religious training in the family. It is most
energetic in maintaining efficient Sunday schools, which have been called the
¢ children’s church,” and in requiring the attendance of the children at the
church services, which is made a great means of instruction. I think it is our
firm belief that this system joined with the public school system has produced,

.and will produce a moral, religious and intelligent people.

7. That the Presbyterians are thus able to unite with their fellow
Christians of other churches in having taught in the public schools (which they
desire to be taught by Christian teachers) the subjects of a secular education,
and I cannot see that there should be any conscientious objection on the part of
the Roman Catholies to attend such schools, provided adequate means be pro-
vided of giving elsewhere such moral and religious'training as may be desired ;
but on the other hand there should be many social and national advantages.

8. I believe all Presbyterians are anxious to have science, history and
philosophy taught in such a manner as will intelligently recognize the divine
purpose and influence in human affairs, but certainly I cannot desire to teach,
as would be covered by the plea sometimes advanced that the instrumentality of
evil and the deeds of bad men should be ¢ constantly attributed to the Deity,”
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nor do I believe the tendency of the public school as established in Manitoba at

present to be toward any atheistic or irreligious goal, but that it will follow the
current opinions of the settlers of Manitoba, a remarkably large number of whom
are religious and intelligent. ' :

9. That instead of it being a detriment that public schools will be ¢ estab-
lished in every part of Manitoba where the population is sufficient for the
purpose of a school,” it will be a benefit, as up to the present time large
numbers of Roman Catholic children scattered through the general population
have been able to get no education, and are in danger of growing up an illiterate
class.

10. That when in the foregoing paragraphs I speak of the belief of
Presbyterians, I speak simply of what I consider their belief to be, and I speak
only for myself, as it is a privilege for every Presbyterian to think for himself,
and to be directly responsible to God, and in my opinion the general feeling of
what are known as the Protestant denominations is as I have indicated above.

GEORGE BRYCE.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
22nd day of October, A.D. 1890.
A. E. RICHARDS,

A Commassioner in B. R., de.
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RECORD. In the Queen’s Bench.
In the
R In the matter of an application to quash By-laws 480 and 483 of

o the city of Winnipeg.

%vﬁaﬁ'f;gpﬁer I, Wm. Hespeler, of the county of Selkirk, in the provinece of Manitoba,

sworn 21st i :
e a0, financial agent, make oath and say :

1. That for the last seventeen years I have been a resident in the province
of Manitoba.

2. That for upwards of seven years I was a member of the Board of
Education for the said province.

8. To my knowledge, His Grace Archbishop Taché, Archbishop of the 10
Roman Catholic ecclesiastical provinece of Manitoba, has been a member and
chairman of the Catholic section of the late Board of Education for four years,
and I believe for a great deal longer.

4. That priests and leading laymen of the Roman Catholic Church were
members of the Catholic section of said board, and a number of priests of
said Roman Catholic Church were inspectors of schools under said board.

5. T am satisfied that the School Acts in force in this province prior to
the first day of May last, were acceptable to the Roman Catholic Church.

WM. HESPELER.
Sworn before me, at the city of Winnipeg, in the county of Selkirk, this 20
21st day of October, 1890.
R. M. THOMPSON,

A Commassioner in B. R., dec.

In the Queen’s Bench.

In the matter of an application to quash By-laws 480 and 483 of
the city of Winnipeg.
Affidarit of 1, Alexander Polson, of the city of Winnipeg, in the county of Selkirk, in

Polson, sworn the province of Manitoba, health inspector, make oath and say :
nd October,

1890. 1. That for a period of fifty years I have been a resident in the province
of Manitoba. 30

2. That schools which existed prior to the provinece of Manitoba entering
Confederation were purely private schools, and were not in any way subject to
public control, nor did they in any way receive public support.
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8. No school taxes were collected by any authority prior to the province BECORD.
of Manitoba entering Confederation, and there were no means by which any  fn ke
person could be forced by law to support any of said private schools. I think i b
the only public revenue of any kind then collected was the customs duty, -

usually four per cent. Case.

ALEXANDER POLSON.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this -
22nd day of October, A.D. 1890.

J. H. MUNSON,
10 A Commussioner in B. R., dec.
In the Queen’s Bench.
In the matter of an application to quash By-laws 480 and 488 of Affidavit
the city of Winnipeg. gflg,;’gfm,
sworn 22nd

I, John Sutherland, of the parish of Kildonan, in the county of Selkirk, in ©°t" 18

the province of Manitoba, farmer, make oath and say:

1. That for the period of fifty-three years I have been a resident in the
province of Manitoba.

2. That schools which existed prior to the province of Manitoba entering
Confederation were purely private schools, and were not in any way subject to
20 public control, nor did they in any way receive public support.

8. No school taxes were collected by any authority prior to the province
of Manitoba entering Confederation, and there were no means by which any
person could be forced by law to support any of said private schools. I think
the only public revenue of any kind then collected was the customs duty,
usually four per cent.

JOHN SUTHERLAND.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
22nd day of October, A.D. 1890.

T. H. GILMOUR
30 A Commussioner in B. R., &c,
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JUDGMENT oF MR. JusTioE Kirm.aMm DIsSMISSING SUMMONS.
November 24th, 1890.

This is an application to quash two by-laws of the Municipal Corporation of
the city of Winnipeg, numbered 480 and 483. The application is made under
the 258th section of the Municipal Act, 53 Vic., c. 51, M.

By-law No. 480 is that passed for levying a rate for municipal and school
purposes in the city of Winnipeg for the year 1890. It recites the aggregate
amount necessary to be raised to meet interest on debentures and ordinary
current municipal and school purposes without distinetion, and the total value
of the rateable property in the city as shown by last revised.assessment roll,
and enacts that there shall be raised, collected and levied, a rate of two cents on
the dollar upon the whole assessed value of the real and personal property in the
city of Winnipeg according to such rolls for meeting the expenditures mentioned.

By-law No. 483 simply amends the former by-law. It recites that the
property of certain corporations is exempt from ordinary municipal taxation and
liable only for school rates and that it is desirable to distinguish the rates pro-
vided for city schools, but so that the total several rates shall not exceed two
cents on the dollar, and proceeds to amend the other by-law so as to make the
rate 15¢% mills on the dollar for interest on debentures and the ordinary current
municipal expenditure for the year; and 4% mills for school purposes for the
year.

The summons asks that these by-laws be quashed ¢ for illegality and that
for the following among other grounds: That because by the said by-laws the
amounts to be levied for school purposes for the Protestant and Roman Catholic
schools are united, and one rate levied upon Protestants and Roman Catholics
alike for the whole sum.” No other ground is specifically taken in the
summons.

The applicant shows that he is a ratepayer and a resident of the city of
Winnipeg, and a member of the Roman Catholic Church, and that the effect of
these by-laws is that one rate is levied upon all Protestant and Roman Catholic
ratepayers in order to raise the amount required for school purposes, and the
result to individual ratepayers is ** that each Protestant will have to pay less than
if he were assessed for Protestant schools alone, and each Roman Catholic will
have to pay more than if he were assessed for Roman Catholic schools alone.”

By the Manitoba School Act passed in 1881, 44 Vie., 3rd sess., c. 4, and
the previous statutes of this province, the public ‘schools were under the control
of a body known as the Board of Education, divided into two sections, composed
respectively of the Protestant and Roman Catholic members of the board, and
two superintendents, one being taken from each section of the board. Under
the various statutes enacted from time to time, provisions were made for the
formation in different ways of school districts under the control of the different
sections of the board and the corresponding superintendents. The system which
finally prevailed was first adopted in 1875 by the Act, 38 Vie., c. 27, M., but
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* various amendments in details were made from time to time. The last complete
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Act was that of 44 Vie., of which amendments are found in the statutes of
nearly every year previous to 1890. Under this legislation the school districts
were directly governed by school trustees elected respectively by Protestant and
Roman Catholic ratepayers who constituted in each district a body corporate
known finally as ¢ The School Trustees for the Protestant—or Catholic, as the
case might be—School District of No. in the Province of Manitoba.”
See 38 Vic., ¢. 27; 42 Vie., ¢. 2; C. S. M,, c. 62; 44 Vic., 3rd sess., c. 4; 48
Vie., ¢. 27, 8. 23.  These school districts, Protestant and Catholic respectively,
were wholly independent of each other, and might cover the territory wholly or
partially. In cases of incorporated cities and towns, the respective districts of
each denomination were usually co-terminous with the cities or towns them-
selves. See 44 Vic., c. 4, s. 15; 47 Vic., ¢. 87, s. 4; 47 Vic,, c. 54, s. 2.

With the exception of some limited rates charged to non-residents having
children attending the schools, the moneys for the support of schools were
derived partly from grants by the legislature of provincial moneys, and partly by
direct taxation levied by the trustees themselves or by the municipal officers, or
partly by each.

The sums granted by the legislature were apportioned between the two
sections of the Board of Education for distribution by them among their
respective schools. Provision was made to secure the levying of the taxes for
the support of the schools in the Protestant school districts upon the property of
Protestants alone, and in Roman Catholic distriets, upon that of Roman Catholics
alone, with an apportionment between them of taxes upon the property of
corporations and of those persons who could not be considered to belong to
either body. See 44 Vic., 3rd sess., ¢. 4, ss. 28, 30, 31, 82; 47 Vie., e¢. 37,
s. 11.

One method of realizing by assessment was the submission by the trustees
of a school district to the council of the municipality in which the district was
situate, of an estimate of the sums required by such trustees for school purposes,
during the current school year, the municipal council being required to levy and
collect the sums by assessment upon the real and personal property, in the
digtrict of the Protestants and Roman Catholics respectively. See 44 Vie., ¢. 4,
ss. 25, 27, 28, 30, 81, 32; 46 & 47 Vie., ¢. 4, s. 8; 47 Vie., ¢. 87, ss. 8, 10, 11;
48 Vie., c. 27,8. 9, s-ss. (a), (f), s. 10, s-s. (d), 8. 17, s-s. (d); 50 Vic., ¢. 18, 85. 7, 8.

By the 182nd section of the Public Schools Act, 53 Vie., ¢. 38, M., all of
these former statutes were repealed, and by that and the next preceding Act, c.
87, the legislature assumed to establish an entirely different system. A Depart-
ment of Education is created to consist of the Executive Council or a committee
thereof, with certain prescribed powers in reference to education, and provision
was also made for the election and appointment of an advisory board with
certain defined functions. Approximately it may be said that these bodies took
the place of the old Board of Kducation.

By section 3 of the Public Schools Act, ¢ all Protestant and Catholic school
districts, together with all elections and appointments to office, all agreements,
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contracts, assessments and rate bills heretofore duly made in relation to
Protestant or Catholic schools, and existing when this Act comes into force,
shall be subject to the provisions of this Aet.”

By section 4 the term for which each school trustee held office was to con-
tinue as if created under the Act. By section 86, sub-section 5, the board of
school trustees in cities, towns and villages is ¢ to prepare, from time to time,
and lay before the municipal council of the city, town, or village on or before
the first day of August, an estimate of the sums which they think requisite for
all necessary expenses of the schools under their charge.”

By the 90th section the council of every rural municipality is to levy on
the taxable property in each school district the sum required by such district in

addition to the legislative grant and a general municipal levy provided for by
the 89th section.

By the 92nd section the municipal council of every city, town and village
is to ““levy and collect upon the taxable property within the municipality in the
manner provided in this Act and in the Municipal and Assessment Act, such
sums as may be required by the public school trustees for school purposes.”’

By section 93 the taxable property in a municipality for school purposes is
to include all property liable to municipal taxation and also all property
exempted by the council from municipal and not from school taxation.

By the 179th section, in cases where, before the coming into force of the
Act, Catholic school districts had been established, covering the same territory
as any Protestant school districts, such Catholic school districts were, upon the
coming into force of the Act, to cease to exist. By the 183rd section, the Act
was to come into force on the first day of May, 1890. :

By the 5th section “ all public schools shall be free schools.” By the 6th
section, ‘“ religious exercises in the public schools shall be conducted according
to the regulations of the advisory board,” with provisions for excusing the
attendance upon such exercises of any child whose parent or guardian may so
desire. By the 8th section, ‘‘ the public schools shall be entirely non-sectarian,
and no religious exercises shall be allowed therein except as above provided.”

It is shown that on and prior to the 80th April last, a school district which
had some years before been established, existed in the city of Winnipeg, and
that such district was under the direction and management of the corporation
known as ¢“ The School Trustees for the Catholic School District for Winnipeg,
No. 1, in the province of Manitoba,” that this corporation had established and
in operation a number of schools in Winnipeg under the provisions of the
various provincial statutes relating to schools to one of which the applicant has
been in the habit of sending his children for instruction ; that this latter school
is still continued with the same teaching and religious exercises as previously,
and the applicant’s children still attend it.

- While it is to be noted in this connection that it does not appear under
what authority this particular school is now conducted, or whether the teaching
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and religious exercises referred to are warranted by the regulations, if any, of
the advisory board, I do not think that anything turns upon these points. It
also appears that on the 28th of April last, there were presented to the clerk of the
city of Winnipeg an estimate and requisition in writing, of ¢ The Board of School
Trustees for the Protestant School District of Winnipeg, No. 1, in the proviuce of
Manitoba,” for the levy and collection by the city council of $75,000 for the
school year 1890, accompanied by the list of the names of those liable to be
assessed for the support of Protestant schools; and that on the 29th of April
last a similar estimate and requisition were submitted on behalf of the ¢ School
Trustees of the Winnipeg Catholic School District,” for the levy of $2,660 for
the support of their schools for the year 1890, with a list of names of persons
liable to assessment for the same. It is shown that these estimates and
requisitions were submitted to and approved by the city council, and are those
on which the by-laws, in so far as they impose a rate for school purposes, are
based. It is not contended that if the Public Schools Act is valid and in force
it was improper to levy a rate based on these estimates alone.

The contention of the applicant is, that the old law 1s still in force, and that
the amount of these estimates should have been levied separately upon Protestant
and Roman Catholic ratepayers. The argument for this view is based upon a
claim that the Public Schools Act of 1890 is wultra vires of the Provincial
Legislature, and that the repeal of the former statutes was intended to operate
only for the purpose of substituting the one system for the other, and should be
deemed inoperative. It is sufficient, however, for present purposes to consider
whether it was inira vires of the legislature to establish such a system of schools
as is provided by the new Act, and to authorize the raising of money for their
support by general assessment upon the property of all irrespective of religious
belief and without providiug for the support of separate schools for any class.

I have referred to the old Acts as shortly as possible, rather in order to
explain the form of the objection taken in the summons and as illustrative of
one system which the applicant contends to have been within the powers of the
legislature to establish, than because I can conceive that the adoption at one
time of such a system could limit the authority of the legislature thereafter.

By the second section of the statute, usually known as the Manitoba Act,
33 Vic., ¢. 8, D., confirmed by the Imperial Act, 34 and 385 Vie., c. 28, the
provisions of the British North America Act, 1867, ‘“ Except those parts thereof
which are in terms made, or by reasonable intendment may be held to be
specially applicable to, or only to affect one or more, but not the whole of the
provinces,” then composing the Dominion, and except so far as the same might
be varied by the Manitoba Act itself, were to ¢ be applicable to the province of
Manitoba in the same way, and to the like extent as they apply to the several
provinces of Canada, and as if the province of Manitoba had been one of the
provinces originally united by the said Act.”

By the British North America Act, 1867, section 92, ¢‘In each province
the legislature may exclusively make laws in relation to matters coming within
the classes of subjects next hereinafter enumerated, that is to say” ....................
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“(2) Direct taxation within the province in order to the raising of a revenue for
provincial purposes .........cccceveenne. ““(8) Municipal institutions in the province.”’
And by section 93, “In and for each province, the legislature may
exclusively make laws in relation to education, subject and according to
the following resolutions: (1) Nothing in any such law shall prejudicially
affect any right or privilege with respect to denominational schools which any
class of persons have, by law, in the province at the union; (2) All the powers,
privileges and duties at the union by law conferred and imposed in Upper
Canada on the separate schools and school trustees of the Queen’s Roman
Catholic subjects shall be and the same are hereby extended to the dissentient
schools of the Queen’s Protestant and Roman Catholic subjects in Quebec;
(8) Where, in any province, a system of separate or dissentient schools exists
by law at the Union, or is hereafter established by the legislature of the
province, an appeal shall lie to the Governor-General in Council from any act or
decision of any provincial authority affecting any right or privilege of the
Protestant or Roman Catholic minority of the Queen’s subjects in relation to
education.” A fourth sub-section provides for the enactment, by the Parliament
of Canada, so far as may be necessary, of laws requisite to the carrying out of
the decision on such appeal.

By the 22nd section of the Manitoba Act, “In and for the province the
said legislature "’ (i.c., the Provincial Legislature) ¢ may exclusively make laws
in relation to education, subject and according to the following provisions:
(1) Nothing in any such law shall prejudicially affect any right or privilege with
respect to denominational schools which any class of persons have, by law or
practice, in the province at the union; (2) An appeal shall lie to the Governor-
General in Council from any act or decision of the legislature of the province,
or of any provinecial authority, affecting any right or privilege of the Protestant
or Roman Catholic minority of the Queen’s subjects in relation te education.”
A third sub-section is added similar to sub-section 4 of the 98rd section of the
British North America Act.

Now, it 18 obvious that if there were merely the authority to legislate in
relation to education without the limitations imposed by these sub-sections, it
would be quite competent for the Provincial Legislature to enact such a ‘statute
as the Public Schools Act. It is in the sub-sections that the difficulty lies.
It appears to me that these sub-sections can only be properly understood by a
comparison of them with the corresponding limiting sub-sections of the British
North America Act, 1867, and by a consideration of the laws of the four original
provinces of the Dominion, at the time of their union, as well as that of the
law and practice with reference to education in this portion of British North
America, at the time of its union with Canada. In each of the provinces
originally united to form the Dominion of Canada, there existed at the union a
system of public schools supported partly by grants of money by the Provincial
Legislature out of the general funds of the province, and partly by direct
taxation through municipal bodies or boards of school trustees or commissioners,
with, in Lower Canada and New Brunswick, an option to localities to substitute
veluntary subscriptions for compulsory taxation. There was, however, this
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difference, that in Nova Scotia and New Brunswick there was no provision for
the support of separate schools for any class in a similar way or for the
exemption of any class from liability to be taxed for the support of the general
system, as there was in the old province of Canada.

Of the latter province there were, as is well known, two great political
divisions, at one time forming separate provinces for which the law in some
respects differed. In Upper Canada, now the province of Ontario, the public
schools were regulated by the acts C. S. U. C., cc. 64, 65, with some amend-
ments, the most important of which were contained in the Act 26 Vic., ¢. 5.
By the second of these Acts, Protestants could establish separate schools in
school sections in which the teachers of what were called the common schools
were Roman Catholics, and were then exempted from contributing to the
support of the common schools, by sending their children to, or contributing to
a certain extent to the support of such separate schools. And by the same
Act as amended by the third one mentioned, similar provision was made for
enabling the Roman Catholics in any school section to establish separate schools
for themselves, and to become exempt from contributing to the support of the
common schools, as long as they should continue to be supporters of such
separate schools. For the pusposes of these separate schools, Protestant or
Roman Catholic, it was requisite that there should be a certain number of the
particular religious faith to initiate the proceedings necessary to the establish-
ment of such separate schools.

In Lower Canada, now the province of Quebec, the public schools were
regulated by the Act C. 8. L. C., ¢. 15, with some amendments. If the rules
and regulations for the government of a common school were not satisfactory to
any number of the inhabitants of a municipality professing a religious belief
different from that of the majority, these inhabitants could establish dissentient
schools under the government of their own trustees and become exempt from
taxation for school purposes by any but these trustees where there were such.

Both in Upper and Lower Canada, the supporters of the separate or
dissentient schools were by express enactments entitled to have proportionate
shares of provincial moneys granted for the support of common schools, applied
in aid of such separate or dissentient schools, and to have rates levied for the
support of the latter upon those of the appropriate classes respectively.

In Nova Scotia the schools were regulated by the Acts R. S. N. S. [3rd
series] c. 58; 28 Vic., cc. 28, 29; 29 Vic., ¢. 30; and in New Brunswick by
the Act 21 Vic., c. 9; in each case with some subsequent unimportant amend-
ments. Upon the face of the statutes, it is clear that in Nova Scotia these
schools were not in any respect denominational in the usual sense of that term.
For New Brunswick, any possibility of contention that they were denominational
in the sense in which that term is used in the British North America Act, 1867,
is precluded by the decision of the Supreme Court of New Brunswick, in Ex purte
Renaud, 1 Pugs. N. B. R., 273 ; 2 Cartwr. Cas. 445, affirmed on appeal by the
Judieial Committee of the Privy Council. The reasoning in this case would also
seem to apply to the common schools of Upper Canada. In Lower Canada, an
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element of a denominational character not found in the other provinces, was
attached to the common schools in a requirement that the text books relating to
religion and morals, were to be chosen by the officiating priest or clergyman of
each school section, for use in the schools by children of his religious belief.
See C. S. L. C., ¢. 15, s. 65, ss. 2. '

From the judgments in the New Brunswick case referred to, it appears also
that at the union there existed in that province, distinctively denominational
schools, to which the Provinecial Legislature had from time to time made grants
of public moneys. The same was also to some extent the case in Nova Scotia,
and I believe in the old province of Canada.

There were then two wholly different sets of circumstances existing in
Canada and the Maritime Provinces when they were united, to which the limi-
tations in the sub-sections of the 93rd section of the Confederation Act became
applicable. In the former there were what I conceive to have been denomina-
tional schools recognized by law, the supporters of which could invoke the
authority of the law to maintain them by compulsory assessments upon their
co-religionists, and could, by so doing, relieve themselves, from liability to
assessment for the support of the common schools, and were by law entitled to
have apportioned to them a share of the pro¥incial funds granted in aid of
common schools. Thus there were distinet classes of persons having distinet
rights and privileges in respect of denominational schools, among which was
that of obtaining immunity from taxation for the support of the common
schools. This immunity could well be said to be a right or privilege in respect
of denominational schools as being dependent upon the establishment and
support of such schools.

In the Maritime Provinces all could be compelled to contribute to the
support of the public schools by direct taxation without reference to religious
beliefs or the existence of denominational schools, and there was no recognizable
right to have the latter maintained in any way at the public expense or by any
system of taxation.

‘When, however, we come to Manitoba, we are met at the outset by the
difficulty that there was no public school system supported by public funds or
by any mode of taxation. The existence of such in the other provinces served
to determine whether there was a right to immunity from such taxation or not.
Here, that indication is wholly wanting.

The position of affairs with reference to education in the territory consti-
tuting the province of Manitoba at the time of its union with Canada is distinctly
stated by His Grace the Archbishop of St. Boniface, in an affidavit filed in
support of the motion as follows: ¢ 2. Prior to the passage of the Act of the
Dominion of Canada passed in the thirty-third year of the reign of Her Majesty
Queen Victoria, chapter three, known as the Manitoba Act, and prior to the
Order in Council issued in pursuance thereof, there existed in the territory now
constituting the province of Manitoba, a number of effective schools for children.
8. These schools were denominational schools, some of them being regulated
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and controlled by the Roman Catholic Church, and others by various Protestant
denominations. 4. The means necessary for the support of the Roman
Catholic schools were supplied to some extent by school fees paid by some of
the parents of the children who attended the schools, and the rest was paid out
of the funds of the church contributed by its members. 5. During the period
referred to, Roman Catholics had no interest in, or control over the schools of
the Protestant denominations, and the members of the Protestant denominations
had no interest in, or control over the schools of the Roman Catholics. There
were no public schools in the sense of State schools. The members of the
Roman Catholic Church supported the schools of their own church for the
benefit of Roman Catholic children, and were not under obligation to, and did
not contribute to the support of any other schools. 6. In the matter of educa-
tion, therefore, during the period referred to, Roman Catholics were, as a matter
of custom and practice, separate from the rest of the community, and their
schools were all conducted according to the distinctive views and beliefs of

Roman Catholics as herein set forth.

And in two affidavits filed in opposition to the motion it is stated, * That
schools which existed prior to the province of Manitoba entering Confederation,
were purely private schools, and were not in any way subject to public control,
nor did they in any way receive public support. No school taxes were collected
by any authority prior to Manitoba entering Confederation, and there were no
means by which any person could be forced by law to support any of said
private schools.”

Whlle, then, these supplement to some extent the affidavit of His Grace,
they are in no way inconsistent with it, and taken altogether the affidavits show
with sufficient clearness the state of affalrs with reference to which the 22nd
section of the Manitoba Act must be construed.

Now, that section differs from the corresponding section of the original
Confederation Act in four particulars: First, in the insertion ‘in the first sub-
section of the words ‘‘ or practice,” to which so much importance has been
attached in argument ; secondly, in the omission of any clause corresponding
to the second sub-section of the orignal Act; thirdly, in the extension of the
right to appeal to the Governor-General in Council to Acts or decisions of the
Provincial Legislature ; and fourthly, in the right of appeal being given
absolutely and not conditionally upon the previous existence or subsequent
establishment of a system of separate or dissentient schools.

And here, I must say with reference to an argument that the third sub-
section of the 93rd section of the original Act is one applicable to the whole of
the provinces of the Dominion, and therefore, by the terms of the second
section of the Manitoba Act to be read into the latter Act, in addition to the
22nd section of the latter, that this 22nd section gives power to the Legislature
to make laws in relation to education, subject and according to certain pro-
visions, and that if the reading into the Act of any portion of the original 98rd
section, would involve either an extension or a limitation of the powers of the
Provincial Legislature beyond those fixed by the terms of this 22nd section,
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there would be an inconsistency with the Manitoba Act, which is excluded by
the express terms of its second section. The course of the legislation and the
meaning of the first statute, are of the greatest importance in interpreting the
second, but I cannot consider any portion of the 93rd section of the former to
be incorporated into the second Act.

The first question naturally arising is, as to whether the Public Schools Act
itself creates a system of denominational schools, or assumes to compel any
class to support denominational schools other than their own ? Upon the face of
the statute it does not. The affidavit of His Grace the Archbishop, however,
appears to be intended to lay a foundation for an argument, that what are called
in this Aet ¢ public schools,”” are really schools of a Protestant denominational
character, although the Act upon its face declares that they are to be unsectarian.

After setting forth the importance which Roman Catholics attach to the
combination of religious with secular instruction; the use of religious exercises
in schools; the supervision of the church over the schools; training of their
children in the doctrines and faith of their church ; the appointment of teachers
who are not only members of that church, but also thoroughly imbued with its
principles and faith, and who recognize its spiritual authority and conform to its
direction, and the use of a certain class of text books, he goes on to say, that
the church regards the schools provided for by ¢ The Public Schools Act ™’ ““ as
unfit for the purpose of educating their children, and the children of Roman
Catholic parents will not attend such schools, but that Protestants are satisfied
with the system of education provided for by the said Act,” and ¢ are perfectly
willing to send their children to the schools established and provided for by the
said Act,” that ‘‘such schools are in fact similar in all respects to the schools
maintained by the Protestants under the legislation in force immediately prior to
the passage of the said Act.” He then proceeds: ¢ The main and fundamental
difference between Protestants and Roman Catholics with reference to education
is, that while many Protestants would like education to be of a more distinctly
religious character than that provided for by the said Act, yet they are content
with that which is so provided and have no conscientious scruples against such
a system; the Catholics, on the other hand, insist upon education being
thoroughly permeated with religion and religious aspects.”

In so far as there is any material in reply to this affidavit, it does not
appear to be contradicted. Indeed, it seems rather to be supported upon material
points, as regards the adherents of the Presbyterian Church, by the affidavit of
the Rev. Dr. Bryce.

Here, however, I cannot conceive myself to be bound by, or confined to
affidavit evidence. I am interpreting statutes, and in so doing I am atliberty to
take judicial notice of the circumstances with respect to which they are to be
construed. I do not say this because I conceive that there is anything really
untrue or intended to mislead or to give a false colouring to beliefs in any of the
affidavits. TIndeed they appear to me to offer in most respects a very fair view
of the relative attitudes of most Protestants on the one side, and most Roman
Catholics and the Roman Catholic Church as a body on the other side. I am
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not, however, convinced that there is any such distinctive difference between
Protestants generally and Roman Catholics generally upon this question, as to
constitute a mark of denominational division, and to make what would ordinarily
be termed non-denominational schools, really ¢ denominational” within the
meaning of the Manitoba Act, as between Protestants and Roman Catholics.

From my experience, I would say that very many Protestants have as strong
opinions upon the importance of combining religious with secular instruction as
any Roman Catholics. In support of this view, I need only refer to the report
of the Royal Commission, appointed in 1886, to inquire into the working of the
Elementary Education Act in England and Wales.

The difficulty lies in arriving at any agreement upon the nature and extent
of the religious training and in securing that it shall be satisfactorily conducted.

To ensure the latter, most Roman Catholics, and very many Protestants,

" desire to have the education of the young conducted in denominational schools
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under the control of those connected with their respective churches. The
evidence of this is found in the existence and maintenance of just such
denominational schools wholly apart from institutions of a collegiate character
to which reference was made in Ex parte Renaud, and which are maintained by
Protestants and attended by children of Protestants in all parts of Canada as
elsewhere.

The question whether wholly, or how far the public schools should be
devoted to secular training, is a grave one, upon which I have not now to
express an opinion, but it is impossible not to see that there is much reason to
believe that the non-sectarian system tends to the exclusion from the schools of
the religious instruction to which so many naturally attach the greatest impor-
tance ; or to make the religious exercises and training conform to the views of
the majority in the state. But if the school authorities act improperly, or
without proper judgment, religious exercises and training as offensive to many
Protestants as to any Roman Catholics, may find their way into the schools.

The controversy is an old one, and its whole history appears to show that
1t i1s one between denominational and non-denominational schools, and that
those established under the Public Schools Act, are not denominational in the
sense of that controversy, or of the Manitoba Act, or the British North America
Act, 1867, which must be deemed to speak with reference to that controversy.

These views are supported by the judgment in the New Brunswick case
before referred to, the arguments in which I shall not now delay to repeat.
I am not aware of the existence of any extended report of the opinions of the
Judicial Committee of the Privy Council in that case. The only reference to
the appeal that I have seen, is that found in 2 Cartwr. Cas. on the B. N. A. Act
at page 486, which purports to have been taken from the London Times, of the
18th of July, 1874, and which states merely that ¢ Lord Justice James, after
conferring with the other members of the Committee, gave judgment without
calling upon the respondents,” and that ¢ Their Lordships concurred in the
opinions of the court below, and would advise Her Majesty that the appeal be
dismissed with costs.”
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Now, the rights and privileges protected by the first sub-section are those
with respect to denominational schools which some class or classes of persons
had before the union.

I have shown how it may be said that the right to obtain immunity from
taxation for the support of the common schools, in the old province of Canada,
could be said to be a right or privilege with respect to denominational schools,
and to have been possessed by classes of persons. It is to be noticed that it
was enjoyed, not as directly dependent upon belief in denominational schools
as the only proper system, or upon support of any but the State system of
separate or dissentient schools, and only if such should be established and kept
up, which if there were not sufficient of the requisite religious views or desirous
of maintaining them could not by law be done in Upper Canada or in practice
in either portion of the province.

But under the state of affairs existing here before the union with Canada,
there was simply an absence of any law requiring any person to contribute to
the support of schools. It was not dependent upon or connected with denomi-
national schools, and cannot be said to have been either by law or practice a
right or privilege with respect to denominational schools.

But it is necessary to consider whether the Public Schools Act, in con-
sequence of its effect upon denominational schools themselves or the practice of
establishing, maintaining and having their children educated in denominational
schools which is shown to have been exercised by certain classes before the
union, prejudicially affects any right or privilege in respect of such schools which
these classes had at the union.

The Act in no way prohibits attendance upon, or the maintenance of,
denominational schools or attempts to make attendance upon the public schools
compulsory ; it is, however, suggested that the Act prejudicially affects such
rights or privileges in two ways. First, by establishing in competition with the
denominational schools, a system of free schools supported by the public funds,
and thereby placing the denominational schools at a great disadvantage, and
secondly, by withdrawing from the hands of those who would be desirous of
supporting denominational schools, funds which they would otherwise devote to
that purpose.

While in practice the denominational schools existing before the union were
not subject to the competition referred to, it was quite competent for any person
or persons desirous of doing so, to establish and maintain non-denominational
schools free or otherwise. By right or privilege, I cannot conceive that mere
absence, in fact, of something which would render another thing less valuable
18 meant. The argument is really a plea for the monopoly of educational privi-
leges by certain institutions or bodies or by institutions or bodies of a certain
character. To such a monopoly there was no recognised right or privilege,
either by law or practice. If there was no right to be free from competition
there was none such to be free from the competition of free schools or of those
supported by the State. The circumstances existing in the older provinces, and
the general nature of the school systems in America, suggest at once that it
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must have been contemplated in the enactment of the Manitoba Act that the
Legislature of Manitoba should be at liberty to establish a system of free non-
denominational public schools, and provide for their support by grants of
provincial funds or direct taxation, or by both methods. Under the powers
given, it would be open to the legislature to make laws to encourage or to
restrict education, provided the protected rights and privileges were not preju-
dicially affected, but we may well assume that encouragement rather than
restriction would be anticipated. Certainly it was intended to be open to the
legislature to determine in its wisdom that popular ignorance is an evil, and to
seek to guard against such by providing for all, at the public expense, free
secular education of such character as to it should seem proper. It may be
that the opportunities thus offered would naturally draw to the public schools,
pupils who would otherwise attend denominational schools, and contribute to
the support of the latter and thus enable those in charge of the latter to main-
tain them at a higher degree of efficiency. It may be, on the other hand, that
the competition would only stimulate the supporters of denominational schools
to greater exertions and ensure a higher standard in such schools; in either
view, however, the effect would be an indirect one, and it would rather be an
effect upon the schools themselves and their supporters than upon any right or
privilege with respect to such schools. It does not appear to me that in the
non-existence before the union of competition of that character there can
be recognised a right or privilege with respect to denominational schools, existing
either by law or by practice.

It was, as I think, beyond question that it was intended that the legislature
should be able to make laws for providing against popular ignorance as being an
evil, and to authorize the incurring of the expense for the purpose, and the
levying of taxes to meet such expense, as upon any other subject within its
powers. I am unable, therefore, to regard the circumstance that in some cases
the expense thus occasioned to individuals may render them less able or less
willing to contribute to the support of denominational schools, as showing that
the legislation prejudicially affects a right or privilege in respect of such schools.
The effect is so indirect and remote that I cannot take it to be within the Act,
and it is precisely the same effect that would be produced by taxation for other
purposes within the powers of the legislature. -

It is, however, urged that even though the natural meaning of the language
of the statutes would lead to such conclusions as these, the history of the con-
troversy respecting separate or denominational schools in the other provinces
and elsewhere, and the mode in which it was settled for the other provinces by
the original Confederation Act, and the changes made in the wording of the
Manitoba Act, show that it was intended that a more enlarged view of the pro-
tected rights and privileges should be taken.

Now, in the first place, it is not correct as claimed, that the original Act
assumed to settle the question for Canada ; it merely guarded rights and privi-
leges already given in each province. In Nova Scotia and New Brunswick the
question still remains an open one. There was, then, no intention under the
original Act, that the question should be settled for Canada generally in favour
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of the immunity of any class from taxation for the support of non-denomina-
tional public schools, excepting so far as such immunity had previously existed
by law.

Counsel for the applicant forget that the question has two sides, and that
there are many who deem it more for the interest of the State to encourage only
one system of schools, and that the definite settlement of such an important
question ought naturally to be expressed in clear language. It was evidently
considered that the rights of minorities in Lower Canada should be extended or
at any rate more distinctly preserved so as to be securely placed upon the same
basis in Ontario and Quebec. When, therefore, Parliament intended to settle
what had not previously been settled, or which it feared had not previously been
settled, 1t did so. -

While the older provinces had had before the union, their own legislatures,
representative of popular opinion, to settle this question for them, none such
had existed here, and it is difficult to believe without clear evidence that Parlia-
ment had considered and settled the matter, that Parliament wounld have desired
to preclude this portion of Canada from considering this question for itself.
The language of the British North America Act was sufficiently definite,
having reference to the express legislation of the previous provinces, but with
no express law here to which reference could be made, it was certainly as
Important as in the case of Quebec, to make the position clear if it was to be as
the applicant contends.

I attach very much importance to the words ¢ or practice ’ as definitely
showing any such intention. The position of affairs here before the union was
anomalous. Both the extent of the territorial jurisdiction of the Hudson’s Bay
Company and the nature of its authority has been regarded as very doubtful.
Its government was recognized, however, as being the de facto one, and the
Manitoba Act shows in other parts the intention to recognize what has been
regarded as rights under the old regime irrespective of strict law. TUnder such
circumstances, the introduction of the words was quite natural, and I cannot
take them as adding to the ordinary sense of the whole enactment. The change
in the second sub-section from the language of the third sub-section of the 98rd
section of the original Act, appears to me infinitely more important. In the
original Act the appeal to the Governor-General in Council was given only in
provinces in which there had existed, prior to the union, a system of separate or
dissentient schools, or in which such should afterwards be established. In the
case of Manitoba it was given absolutely, which may be claimed to show that
Parliament contemplated that practically such a system had existed here before
the union, or was at any rate secured by the first sub-section in connection with
any system of public schools which might be established by the legislature.
It would be natural, too, if this were the idea existing, that an appeal should
have been given from an act of the legislature as well as from an act or decision
of a provincial authority.

Now I must confess that I have not accounted satisfactorily to my own
mind for this change of language. Little attention was paid to this sub-section
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upon the argument, and no suggestion was distinctly made upon it. Probably BECORD-
before the main question can be considered finally settled, or upon some appeal  In the
under the sub-section, a view may be suggested which will at once appear to be s‘;f,”g;‘f‘fd":"
the true one. At present I can only suggest the alternative one, that it came —
about for much the same considerations as the introduction of the words “or _ Oase. .
practice.” It may well have been felt that in view of the undetermined position ki ﬁﬁi"’}j

of affairs, and of the absence of clear and express legislation to which reference [-congnucd.
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could be made, it was advisable that the right of appeal should be more extended
than in the case of the other provinces, and this appears to me to be the more

reasonable and probable explanation. Now, before the union, several classes of )
persons exercised the privilege of maintaining denominational schools in the
territory now forming this province, of having their children educated in them,
and of having inculcated therein the peculiar doctrines of their respective
denominations. History teaches us that bigotry has frequently denied to
minorities the exercise of some or all of these privileges. The right to continue
their exercise is no unimportant one. Nay, if these privileges were attacked,
they would soon appear of infinitely greater importance than the liability to pay
taxes for the support of free non-sectarian public schools for the benefit of those
choosing to take advantage of them. Taking, then, the language of the union
Acts in its natural sense, important rights and privileges are guarded. It is not
necessary to go beyond their natural meaning in order to give effect to any of
the language used. I take the question here raised to be merely that of the
liability of all property holders to be subjected to equal taxation for the support
of free non-sectarian public schools which may be used by such as choose.
The right to immunity from such taxation was not, under the original Con-
federation Act, generally established throughout Canada in favour of any class
or classes; and -if intended to be established here, one would have expected
this to be indicated by more distinct language than is found in the Manitoba
Act. Such immunity was general here before the union and not in any way
existing in respect of denominational schools, or in favour of any class or
classes : the denominational schools did not, by law or practice, enjoy any
recognized right or privilege to be kept free from any kind of competition.

The burden is naturally upon those who seek to limit the power of the
legislature to choose from time to time, as circumstances change, between a
sectarian and a non-sectarian system of public school education, or its exercise
of the sovereign power of taxation in order to afford education free, if it thinks
it necessary or advisable in the interests of the province, to any greater extent
than is naturally involved in the language of the constitution. I am unable,
therefore, to hold that the Public Schools Act, if enacted at the outset of the
union, would have been wultra vires in establishing this new system of schools
and in authorizing the taxation complained of, without establishing or providing
for the support of separate schools for any class. I think that it was quite
competent for the legislature to abolish the system of separate schools, which
it had established, and leave parties to recur to their voluntary denominational
schools if they saw fit. That they will do so, His Grace the Archbishop states.
In so doing, he practically admits that they are at liberty to revert to the system

\
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RECORD.  gxigting before the union, though he claims that they will do so under certain
e  disadvantages, the indirect causing of which, by the adoption of the new

Sup g’;‘w a,“ system, I cannot consider to be within the saving clauses of the constitution.

. Case. - Whether this be done, or whether Roman Catholics submit wholly or
Judgmentof partially, with heart-burnings and dissatisfaction, to the new system of publie
Killam, 7 8chools, it is for the legislature and not for the courts to determine whether

there can be such grave reasons of state as to warrant a disregard of the
complaints of the minority. On the one hand it has the example of other
legislatures to show that it is not alone in deeming the reasons sufficient. On
the other, many will doubt whether human wisdom is so far infallible as to 10

warrant absolute reliance upon the sufficiency of these reasons.

I can merely repeat the language of the learned Chief Justice of New
Brunswick, now the Chief Justice of Canada: ““It may be a very great hardship
that a large class of persons should be compelled to contribute to the support of
schools to which they are conscientiously opposed or be shut out from what
they have hitherto under certain circumstances enjoyed, and be without remedy,
but, by any such considerations courts of justice ought not to be influenced ;
hard cases, it has been repeatedly said, make bad law, and it has also been
justly remarked that if there is a general hardship affecting a general class of
persons, it is a consideration for the legislature, not for a court of justice.” 20

The summons must be dismissed with costs.

Judgment o JupaMENTS oF THE CourT oF QUEEN’S BExcE oF ManrtoBa 1N TERM.
aylor, C. J. .
Delivered 2nd February, 1891.
TavLor, C. J.

The application to quash these by-laws raises the important question,
whether the Public Schools Act, 53 Vie., ¢. 88 (M., 1890), is one within the
power of the legislature of this province to pass. It came in the first instance
before my brother Killam, who in a considered judgment upheld the validity of
the Act, and dismissed the summons. From his decision an appeal was taken,
which has now to be disposed of. 30

The by-law No. 480, dated 14th July, 1890, provides for levying by assess-
ment the amount required for the municipal and school purposes of the city of
Winnipeg, for the current municipal year 1890. By-law No. 483, dated 28th
July, 1890, amends the former by-law in several respects. Under these two
by-laws a rate of two cents on the dollar is to be raised, levied and collected on
the whole assessed value of the real and personal property in the city of
Winnipeg, the proportion required for school purposes being four and one-fifth
mills on the dollar.

The only ground specifically stated in the original summons as that on
which it is sought to quash these by-laws is, ‘“ Because by the said by-laws the 40
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amounts to be levied for school purposes for the Protestant and Catholic schools
are united, and one rate levied upon Protestants and Roman Catholics alike for
the whole sum.” There is no question raised that the assessment in the manner
provided for by these by-laws is not in accordance with the provisions of the
Public Schools Act.

It is claimed that the school law in force in the province before the passing
of that Act, and which it professes to repeal, is still in force. Under that earlier
law there was one Board of Education, which for certain purposes acted as a
united board, but which was also divided into two sections, a Protestant section
consisting of all the Protestant members, and a Roman Catholic section, con-
sisting of the Roman Catholic members. The school districts throughout the
province were divided into Protestant and Catholic. The Protestant schools
were under the control of the Protestant section of the board, and the trustees
of these schools were elected by the Protestant ratepayers. The Roman Catholic
section of the board had in like manner entire control of the Catholic schools,
and the Catholic ratepayers elected the trustees. There was alsoone superintendent
of education for the Protestants schools, and another for the Catholic schools.
The law also provided for levying the taxes for the support of schools in
Protestant school distriets, upon the property of Protestants alone, and in Roman
Catholic school districts upon Roman Catholics only. Provision was also made
for apportioning taxes derived from the property of corporations, or of persons
who could not be considered to belong to either body. The grant made annually
by the legislature for educational purposes was apportioned between the two
sections of the board, for distribution among the schools, under the charge of
each respectively. ‘

The objection to the Public Schools Act is, that it is not one within the power
of the Provincial Legislature to pass, having regard to the limitations upon their
power of legislating on the subject of education, imposed by sec. 22 of the
Manitoba Act, 33 Vic., c. 8 (D., 1890).

That section is as follows :—“ In and for the province the said legislature
may exclusively make laws in relation to education, subject and according to
the following provisions: (1) Nothing in any such law shall prejudicially affect
any right or privilege with respect to denominational schools which any class of
persons have by law or practice in the province at the union; (2) An appeal
shall lie to the Governor-General in Council from any act or decision of the
legislature of the province, or of any provincial authority, affecting any right or
privilege of the Protestant or Roman Catholic minority of the Queen’s subjects
in relation to education; (3) In case any provincial law as from time to time
seems to the Governor-General in Council requisite for the due execution of the
provisions of this section, is not made, or in case any decision of the Governor-
General in Council, on any appeal under this section is not duly executed by the
proper provincial authority in that behalf, then, and in every such case, and as
far only as the circumstances of each case require, the Parliament of Canada
may make remedial laws for the due execution of the provisions of this section,
or of any decision of the Governor-General in Council under this section.”
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A section similar in character is found in the British North America Act,
as section 93. There are differences between the two sections, and when Par-
liament, in the Manitoba Act, used different language, it must be assumed that
there was some definite intention in doing so. The differences between the two
sections are the following :—Sub-section 1 of section 93, speaks of any right
or privilege as to denominational schools which ¢ any class of persons have by
law in the province at the union,” while in sub-section 1 of section 22, the
right or privilege is spoken of as that which “ any class of persons have by law
or practice.” Section 93 has as sub-section 2, a clause relating solely to the
provinces of Ontario and Quebec which does no appear in section 22.  In sub-
section 3 of section 93, the words ¢ Where in any province a system of separate
or dissentient schools exists by law at the union, or is thereafter established by
the legislature of the province,’” are found immediately before what appears in
section 22 as sub-section 4. Then sub-section 3 of section 93 provides for an
appeal to the Governor-General in Council only from any act or decision of any
provincial authority, while sub-section 2 of section 22 says that an appeal shall
lie ¢ from any act or decision of the legislature of the province or of any pro-
vincial authority.” Sub-section 4, section 93 is the same as sub-section 8 of
section 22, there being no change in the language.

Possibly, there is no practical difference in the effect of the changed
language in sub-section 2, as to an appeal from an Act or decision of the legis-
lature as well as from an Act or decision of any provincial authority. At all
events in Board of Trustees of the Separate Schools of Belleville v. (frainger, 26 Gr.

-570, Blake, V.C., seems to have been of opinion that ¢ Act of any provincial

authority ’ used in section 93 would include an Act of the Provincial Legisla-
ture.

. It is under section 22 of the Manitoba Act that the question raised in the
present case must be considered, and the decision of it must be governed by the
provisions of that section. By section 2 of the Manitoba Act the provisions of
the British North America Act are made applicable to the province of Manitoba,
““ except those parts thereof which are in terms made, or by reasonable intendment
may be held to be, specially applicable to, or to affect only one or more, but not

_the whole of the provinces now compmsmg the Dominion, and except so far as

the same may be varied by this Act.” As section 93 does not profess to settle
the question of education, and of separate or denominational schools for the
whole Dominion, but only for the provinces of Ontario and Quebec, and the
question of education in the newly-formed province of Manitoba is dealt with
specially and in somewhat varied language, there can be no doubt that section
93 is not the one which must govern the decision in this case. As, however,

.gection 22 was undoubtedly based on section 93, the terms of the latter are

material, but only in so far as they may afford assistance in arriving at the true
construction to be placed on the section of the Manitoba Act.

It was argued that when considering the meaning and intent of section 22,
and applying its language, regard must be had to the condition of things existing
in Upper Canada as to separate schools before Confederation, and which led to
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section 93 finding a place in the British North America Act. It 1s said that in
construing an Act, its history must be considered, and that statutes in pari materia,
must be construed together, the construction of one applied to the other. Now,
there is no doubt that the history of an Act may be inquired into and considered
by the court, where difficulty is found in construingit. The court mustlook not
only at the words of the statute, but to the cause of making it, to ascertain the
intent. The King v. East Teignmouth, 1 B. & Ad., 249. Or, as it was expressed
by Sir George Jessel in Holme v. Guy, 5 Ch. D. 905, * The Court is not to be
oblivious * * *  of the history of law or legislation. Although the
court is not at liberty to construe an Act of Parliament by the motives which
influenced the legislature, yet when the history of law and legislation tells the
court, and prior judgments tell this present court, what the object of the
legislature was, the court is to see whether the terms of the section are such as
fairly to carry out that object and no other, and to read the section with a view
of finding out what it means, and not with a view of extending it to something
that was not intended.” As Bramwell, B., said in Ativrney-General v. Sillem,
2 H. & C., 531, “so, perhaps, history may be referred to, to show what facts
existed, bringing about a statute, and what matters influenced men’s minds
when it was made.”

Previous statutes, in pari materia, may and ought to be looked at, where there
are earlier Acts relating to the same subject, the survey must extend to them,
for all are for the purpose of construction considered as forming one homogeneous
and consistent body of law, and each of them may explain and elucidate every
other part of the common system to which it belongs. [lex v. Loxzdale, 1 Burr.
445 ; Duck v. Addington, 4 T. R. 447 ; Mosley v. Stonchouse, T East, 174.

In many cases the courts have taken great liberties with the wording of
statutes in order to effect what they believed to be the intention of Parliament.
In Cualedonian Rail. Co., v. North British Rail. Co., 6 App. Ca., 122, Lord Selbo\trne
said, ‘“ The more literal construction ought not to prevail if it is opposed to the
intention of the legislature as apparent by the statute, and if the words are
sufficiently flexible to admit of some other construction by which that intention
will be better effected.” And the Court of Appeal held in Ez parte
Walton, 17 Ch. D. 746, that a statute may be construed contrary to its
literal meaning when a literal construction would result in an absurdity or
inconsistency, and the words are susceptible of another construction which will
carry out the manifest intention.

All this is old law and was stated more than three hundred years ago in
Stradling v. Morgan, Plowd. 199. ““The judges of the law in all times past
have so far pursued the intent of the makers of statutes, that they have
expounded Acts which were general in words to be but particular, whcre the
intent was particular.” Then, after referring to several cases, the veport
proceeds : * From which cases it appears that the sages of the law heretofore
have construed statutes quite contrary to the letter in some appearance; and
those statutes which comprehend all things in the letter they have expounded
to extend to but some things ; and those which generally prohibit peopls from
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RECORD.  doing such an act, they have interpreted to permit some people to do it, and
Inthe  those which include every person in the letter, they have adjudged to reach
S’;g’g’;;ﬁgﬁ some persons only; which expositions have always been founded upon the
o mntent of the legislature, which they have collected sometimes by comparing one
Tudemans o | PATE Of the Act with another, and sometimes by foreign circumstances, so that
Tagior, C. 9. | they have ever been guided by the intent of the legislature which they have
ylor, y L 8 y she g | ey
—ontinued. | always taken according to the necessity of the matter, and that which is con-
y g y

sonant to reason and good discretion.”

The eminent American jurist Chancellor Kent has said in his Commentaries
at p. 462, ‘“The reason and intention of the lawgiver will control the strict
letter of the law, when the letter would lead to palpable injustice, contradiction
and absurdity.” The intention of the legislature is what ought to govern, and
the object of the court must always be to ascertain what that intention is.

But after all, how is the intention of the legislature, the true meaning of a
statute, to be ascertained ? The eminent jurist whose words have just been
quoted says: ¢ The true meaning of the statute is generally and properly to be
sought from the body of the Act itself.” These extraneous helps in construing
a statute seem resorted to when there is something doubtful in the wording of
it ; where the words are susceptible of more than one meaning, or where the
language used is such as to raise difficulties in its grammatical construction.
Thus in Hollingworth v. Palmer, 4 Ex. 282, Parke, B., dealing with a particular
section of an Act, said : “This section is certainly most incorrectly worded,
and it is, therefore, necessary to modify its language in order to give it a
reasonable construction. The rule we have always followed of late years is to
construe statutes, like all other written instruments, according to the ordinary
grammatical sense of the words used, and if they appear contrary to or
irreconcilable with the expressed. intention of the legislature, or involve any
absurdity or inconsistency in their provision they must be modified so as to
obviate that inconvenience, but no further.” And Bramwell, B. when using

ythe language already quoted in Attorney-General v. Sillem, was speaking of
statutes of doubtful meaning, for he said: “In this, as in other cases of
| doubtful meaning, it is legitimate to solve that doubt by ascertaining the
| general scope and object of the enactment. * * * It may be a legitimate
mode of determining the meaning of a doubtful document to place those who
have to expound it in the situation of those who made it.”” So Lord
Wensleydale said in Philpott v. St. George’s Hospital, 6 H. L. 866, “ We ought
to look to the words of the statute, and to give these words their natural and
ordinary meaning.”” The proper mode of construing an important statute was
considered by all the common law judges of England when called in to advise
the House of Lords in the Sussex Peerage Case, 11 Cl. & F. 148. Their
unanimous opinion was delivered by C. J. Tindale, ¢ The only rule for the con-
struction of Acts of Parliament is that they should be construed according to
the intent of Parliament which passed the Act. If the words of the statute are
in themselves precise and unambiguous, then no more can be necessary than to
expound those words in their natural and ordinary sense. The words themselves
alone do, in such case, best declare the intention of the lawgiver. But if any
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doubt arises from the terms employed by the legislature, it has always been held
a safe means of collecting the intention to call in aid the ground or cause of
making the statute, and to have recourse to the preamble which, according to
C. J. Dyer, is a key to open the mind of the makers of the Act, and the mischiefs
which they intended to redress.”

I have spoken of how the intention and meaning of the legislature is to be
ascertained, but the question for an interpreter of a statute is not, properly, what
the legislature meant, but what its language means.  Palmerv. Thatcher, 3 Q.B.D.
353. Or, as the present Lord Chief Justice of England said, his course always
is to suppose that Parliament meant, what Parliament has clearly said, and not
to limit plain words in an Act of Parliament by considerations of policy.
Cozhead v. Mullis, 8 C. P. D. 442,

In the present case I do not see what assistance in answering the questions
which arise here is to be got from an inquiry into the history of section 93 of
the British North America Act, or of the corresponding clause in the Manitoba
Act. Before Confederation there were in Ontario separate or dissentient schools
in existence under an Act of the Parliament of Canada. The legislature which
established these schools could at any time have put an end to them, and there
can be no doubt the statesmen who framed the scheme of Confederation intended
by the provision in the British North America Act, to secure that the Provineial
Legislature, the body thereafter to deal with educational matters in Ontario,
should not change the then existing state of things, but that it should be for
ever continned. They also provided that all the powers, privileges and duties
which were then conferred and imposed by law in Upper Canada on the separate
schools and school trustees of Roman Catholics should be extended to the dis-
sentient schools of Protestants or Roman Catholics in Quebec. No provision
was made for the provinces of Nova Scotia and New Brunswick, in which at
that time no separate schools existed by law. It cannot, therefore, be said that
by this section 93, it was intended to settle for ever the question of separate
schools in the Dominion, for, if so, why was all mention of these two provinces
omitted ?

The argument was pressed that, by section 22 of the Manitoba Act, Par-
liament, in view of the controversy over separate schools in Ontario, could only
have intended to secure for the Roman Catholics of Manitoba the same rights
and privileges as to separate schools which were by the British North America
Act secured for Ontario and Quebec. 1 cannot, however, sec that Parliament
intended more than is expressed by the language used. It must be assumed that
when the Act came to be passed, Parliament knew there were not at that time
in the territory being organized as the province of Manitoba any separate or
denominational schools existing by law. The Act therefore says that rights or
privileges with respect to denominational schools which any class of pervons
had by law or practice, should not be prejudicially affected by future provincial
legislation. The intention of Parliament is plain : no future provincial legislation
is to prejudicially affect any right or privilege as to denominational schools, if
any such right or prlvﬂege exists, and whatever it may be. What the Parliament

RECORD.

In the
Supreme Court
of Canada.

Case.

Judgment of
Taylor, C. J.
—continued.



RECORD.

In the
Supreme Court
of Canada.

Case.

Judgment of
Taylor, C. J.

——continued.

66

intended is not at all doubtful, although, perhaps, it is not so easy to say what
exact meaning should be attached to the language used. Surely had it been
intended to secure to Roman Catholics, or to any other class of persons in
Manitoba, the same right of having separate schools, as is provided for in the
province of Ontario, Parliament would have said so. Parliament had before it
the express provisions of the British North America Act, on this subject, and
would, I think, most certainly have followed that Act had the intention been to
settle the matter as that Act settled it for Ontario and Quebec. The inference
which it seems to me should be drawn from the altered form of the section
rather is, that Parliament intended that as the people of the older provinces had
settled this question for themselves, so it should be left for the people of the
province, then being formed, to settle it for themselves. While so leaving it
Parliament naturally inserted a provision to secure that existing rights and

privileges, whatever these might be, should not be disturbed by the settlement
they might make. :

What the court has to deal with is, did any such right or privilege exist,

and, if so, hag such right or privilege been prejudicially affected by the Public
Schools Act?

The parts of section 22 which are of importance are, the section and first
sub-section : ““ In and for the province the said legislature may exclusively make
laws in relation to education, subject and according to the following provisions :

10

20

(1) Nothing in any such law shall prejudicially affect any right or privilege with .

respect to denominational schools which any class of persons may have by law
or practice in the province at the union.”

It may be remarked here that when the court in New Brunswick dealt in
re Itenaud, 1 Pugs. N. B. R. 273, with the same words in section 93 of the British
North America Act, they held that they were not intended to distinguish between
Protestants and Roman Catholics. It was held in the judgment delivered by the
learned Chief Justice, now Chief Justice of the Supreme Court of Canada, that
sub-section 1 meant just what it expresses, that ‘“any,” that is every * class of
persons ' having any right or privilege with respect to denominational schools,
whether such class should be one of the numerous denominations of Protestants
or Roman Catholics, should be protected in such rights. As the judgment of
the court in New Brunswick was affirmed on Appeal by the Judicial Committee
of the Privy Council, approving of the reasons given in the Court below, it must
be assumed that this was regarded by the ultimate court of appeal as the true
construction of the sub-section.

Are then the members of the Roman Catholic Church in Manitoba a class
of persons who had at the time of the union, by law or practice, any right or
privilege with respect to denominational schools ? And if so, does the Public
Schools Act prejudicially affect any such right or privilege ?

Happily there is no dispute as to the facts, as to the state of affairs with
reference to education, existing at the time of the union and upon which the
claim to possess certain rights and privileges is based.
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In an affidavit made by the Archbishop of St. Boniface, and filed in support
of the application, His Grace says that, prior to the passing of the Manitoba
Act, ““ There existed in the territory now constituting the province of Manitoba
a number of effective schools for children; (3) These schools were denomina-
tional schools, some of them being regulated and controlled by the Roman
Catholic Church, others by various Protestant denominations; (4) The means
necessary for the support of the Roman Catholic schools were supplied to some
extent by school fees paid by some of the parents of the children who attended
the schools, and the rest was paid out of the funds of the church, contributed
by its members ; (5) During the period referred to Roman Catholics had no
interest in or control over the schools of the Protestant denominations, and the
members of the Protestant denominations had no interest in or control over the
schools of Roman Catholics. There were no public schools in the sense of
State schools. The members of the Roman Catholic Church supported the
schools of their own church for the benefit of Roman Catholic children, and
were not under obligation to, and did not contribute to the support of any other
schools; (6) In the matter of education, therefore, during the period referred
to, Roman Catholics were, as a matter of custom and practice, separate from the
rest of the community, and their schools were all conducted according to the
distinctive views and beliefs of Roman Catholics as herein set forth.” In
answer to the application, two affidavits were filed, made by Alexander Polson
and John Sutherland, residents of the province for fifty years, and these are in
no way inconsistent with the affidavit of His Grace the Archbishop. In each of
them it is stated, ¢ That schools which existed prior to the province of Manitoba
entering Confederation were purely private schools, and were not in any way
subject to public control, nor did they in any way receive public support. No
school taxes were collected by any authority prior to the province of Manitoba
entering Confederation, and there were no means by which any person could be
forced by law to support any of said private schools. I think the only public
revenue of any kind then collected was the Customs duty, usually four per
cent.”

Had Roman Catholics, as a class of persons, what can be considered or
called rights and privileges within the ordinary meaning of these words as used
in the Act ? There were schools established and carried on, the expense of
which were defrayed by Roman Catholics. Episcopalians and Presbyterians had
the same right and also carried on and defrayed the expense of schools. Every
other Protestant denomination had the same right, and so had every private
individual. Any man could establish and carry on a school at his own expense
if he chose to do so.

It seems to me the utmost the Roman Catholics can be said to have had,
was what may be called a moral right. Had the words ‘ right or privilege ”
stood alone in the Act, it could not, I think, be said they had any which is pre-
judicially affected by the Public Schools Act.

“ A right ” is in the Imperial Dictionary defined to be ““ A just claim, or that
to which one has a just claim ; that which may be lawfully claimed of any other
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person. * * * TIn law, that which the law directs, a liberty of doing or
possessing something consistently with law.” In Bowvier's Law Dictionary it is
said to be ¢ The correlative of duty, for whenever one has a right due to him,
some other must owe him a duty.” And in Browne’s Law Dictionary it is said to

- be “A lawful title or claim to anything.” Wharton’s Law Lexicon defines

‘“ Right ” as a ‘“liberty of doing or possessing something consistently with law.”

In the Imperial Dictionary * privilege’ is defined as ‘“a right, immunity,
benefit, or advantage enjoyed by a person or body of persons beyond the
common advantages of other individuals, the enjoyment of some desirable right,
or an exemption from some evil or burden; a private or personal favour
enjoyed ; a peculiar advantage.” It is defined by Webster as ‘A right or
immunity not enjoyed by others or by all.” In Bacon’s Abr., vol. 8, p. 158,
‘“ privilege "’ is said to be *“ An exemption from some duty, burden, or attendance
with which certain persons are indulged. * * * A particular disposition of
the law which grants special prerogatives to some persons contrary to common
right. " Comyn’s Dig. says  Privilegium est jus singulare, sew lex privata, que ung
homini wel loco conceditur.” So, in Mackeldy’'s Roman Law, section 189, it is
said, ¢ Privilege in its general sense, denotes every peculiar right or favour
granted by the law contrary to the common rule,” and in section 190, ¢ The
privileged party may exercise 1t to its full extent and nobody is allowed to disturb
him in doing so, hence he has a right to prohibit any other person who is not
in the enjoyment of a similar privilege from assuming the same right.”

In Campbell v. Spottiswoode, 3 B. & S. 769, the court had before it a case of
newspaper libel, which it was claimed for the defence was a privileged commu-

_nication. Crompton, J., dealing with this, spoke of what is a privileged

communication in this way : ¢ That is where from the particular circumstances
or position in which a person is placed there is a legal or social duty in the
nature of a privilege or peculiar right, as opposed to the rights possessed by the
community at large.” And Blackburn, J., said, ¢ The meaning of the word is,
that a person stands in such a relation to the facts of the case that he is justified
in saying or writing what would be slanderous or libellous in any one else.”

It seems then that rights and privileges, as used in the statute, must mean
something special and peculiar, something not common to all the community.
To be protected, they must be such as the class of persons seeking protection
had, apart from the rest of the community, must be such as they possessed and
others did not. That is the construction put upon the words by the Court of
Queen’s Bench in England, in Fearon v. Miichell, 1. R., 7 Q. B. 690. Mitchell
put up a building on plans submitted to, and approved by the local board, in
which, for a number of years, he carried on an extensive business, selling cattle
and sheep by auction. The board then set up a public market in the town, and
laid an information against him to recover a penalty for selling at his own place
and not in the public market, articles on which a toll was by the Act authorized
to be levied. The justice stated a case for the opinion of the court. On the
argument, one ground of defence relied on was a proviso in the Act: “No
market shall be established in pursuance of this section, so as to interfere with
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any rights, powers or privileges enjoyed within the district by any person, with-
out his consent.” The argument was, that Mitchell’s premises were built under
the express sanction of the local board, with a knowledge of the purpose for
which they were to be used, and that by carrying on his business there for years,
he had acquired rights, powers and privileges which were protected by that
proviso. Cockburn, C.J., dealt with that argument thus: ¢ This right which
the respondent was enjoying at the time when this market-place was built was
not, I think, a right within the meaning of the section. It was a right which
he enjoyed only in common with the rest of Her Majesty’s subjects. He had

no exclusive right to carry on this business, and he had no greater right than

anybody else with suitable premises, for setting up and carrying on a similar
business. The word ‘right,” especially when taken in connection with the
words ‘‘ powers or privileges,” must mean rights acquired adversely to the rest
of the world, and peculiar to the individual. Such a right having been acquired
1t is but just that the statute should say that any powers exercised by the local
authority, under the section, in setting up a market should not interfere with it;
but it could never have been meant that the powers given for the benefit of the
inhabitants of the particular district in setting up a market should not be exer-
cised in consequence of some private individual or company having a business
of the same description.” And Blackburn, J., said: ¢ The respondent had no
right, power or privilege to keep it up against any rival that chose to start, and
consequently the local authority had power to set up this market, although it
interfered with the respondent’s business, which was simply an exercise of the
same right as any one of the public had.”

In the light of these authorities, I think Roman Catholics had no rights or
privileges, within the meaning of these words, had tlhiey stood alone. But when
Parliament introduced the term, ¢ by practice,” there can, I think, be little
doubt, that it intended the words to be used in a wider sense, and had in view
what I spoke of as ‘“moral rights.” Parliament intended, in fact, that when-
ever any class of persons was, at the time of the union, with the assent of, or
at least without objection from the other members of the community, in the
habit or custom of doing, in reference to denominational schools, should con-
tinue and should not be prejudicially affected by provincial legislation.

How then did things stand at the time of the union ? All the schools
were, His Grace says, denominational schools, some of them being regulated
and controlled by the Catholic Church and others by various Protestant denomi-
nations. The means necessary for the support of the Roman Catholic schools
were supplied to some extent, by school fees paid by some of the parents of the
children who attended the schools, and the rest was paid out of the funds of
the church, contributed by its members. There can be no doubt that these
schools were, in the strict sense of the word, denominational schools, in which
the distinctive doctrines and principles of the Roman Catholic Church were
taught, and naturally Roman Catholic parents would send their children to these
schools. From there being no other schools, as is placed beyond doubt by the
affidavits on both sides, than denominational schools, no schools established by
law, 1t is plain that the general public acquiesced in this state of things. They
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acquiesced in the Roman Catholics being, in matters of education, as His Grace
says : ‘“ As a matter of custom and practice separate from the rest of the com-
munity.” From the circumstance that as education was then carried on they
had, in common with every other denomination, a right to establish and main-
tain schools, and in consequence of their doing so, they were, in fact, separate
from the rest of the community, but that was not because they had a positive
right to be so—it was merely an incident to their right to have schools.

Now, any right the Roman Catholics had, at the time of the union, to
establish and maintain schools in which the distinctive doctrines and principles
of their church should be taught, exists still. It is in no way interfered with
by the Public Schools Act. Any right they had, by custom or practice, to be
separate from the rest of the community, in the matter of education they have
unimpaired to-day. The Public Schools Act does not prevent them from having
their own denominational schools now, if they desire to have them. It does
not require all the children of the province to attend the schools provided for
by the Act. The Roman Catholic Church can have schools, and Roman Catholie
parents can send their children to these schools as fully and as freely as they
did at the time of the union. In these respects, therefore, any rights or privi-
leges the Roman Catholics, as a class of persons had, with respect to denomina-
tional schools, have not been prejudicially affected.

It is said, however, that Roman Catholics were not, at the time of the
union, compelled to support public schools, they were not taxed for the support
of these. True, they were not, but there was then no law which required any
person in the country to contribute for school purposes. And, as pointed out
by my brother Killam, even this right or privilege, if it can be called one, was
not dependent on, or connected with, the existence of denominational schools.
It cannot be said to have been, either by law or practice, a right or privilege
with respect to denominational schools. If the Roman Catholics had had no
schools, they would have been equally as free from taxation for educational
purposes. As stated in the affidavits of Polson and Sutherland, no school taxes
were collected by any authority prior to the province entering Confederation.
The being free from taxation for schools was a right or privilege which they
enjoyed only in common with every one else in the province. It was not a
right which they enjoyed adversely to the rest of the community, something
which they enjoyed beyond the common advantage of other individuals. They
are not now, under the Public Schools Act, subjected to any exceptional tax.
They are only subject to the same taxation as the other ratepayers of the
country, so how can it be said that in this respect they are prejudicially affected?

It is, however, argued that by the Public Schools Act, a system of free
schools supported by public funds, is set up, and by reason of these Roman
Catholic denominational schools are placed at a disadvantage. They are, it is
said, exposed to unfair competition, while at the same time by the taxation for
the public schools funds, which would have been available for, and appropriated
by Roman Catholic ratepayers to the support of their own schools, are diverted
from them. But, before the union, any person or persons, or any class of
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persons, might at any time, have established and maintained schools, denomi-
national or non-denominational, which would have entered into competition
with the Roman Catholic schools, and if possessed of the means, might have
endowed and maintained the schools so begun as free schools. The Roman
Catholics had no such right or privilege, as to schools, as would have given them
the right to prohibit the establishment and maintenance of such schools. If the
argument that, by taxation under the Public Schools Act, the ability of the
Roman Catholics to maintain their own denominational schools is lessened, and
so they are prejudicially affected, is used, the same argument may be urged in
connection with all taxation for provineial and municipal purposes. By the
British North America Act the province has the power of taxation for provincial
purposes. At the time of the union no taxes of any kind. were imposed,
the only public revenue of any kind then -collected was the Customs
duty, usually four per cent. All provincial legislation under which taxes are
imposed for provincial or municipal purposes, for making and repairing roads
and bridges, or any improvements, is equally open to the objection that by
reason of it, the ability of Roman Catholics to maintain their schools has been
lessened. Such taxes are all burdens, to which they, in common with the other
people of the province, were not subject at the time of the union, but to which
they, in common with all other ratepayers, are subjected now. This objection,
as indeed all the objections urged in favour of the applicant, seems based on the
assumption that the schools under the Public Schools Act are denominational
schools. Now, they are nothing of the kind, they are in the strictest sense public
non-sectarian schools. The Act provides in the 8th section that they shall be
entirely non-sectarian, and no religious exercises shall be allowed in them,
except as provided in the 6th and 7th sections. By the T7th section religious
exercises shall be held in a public school entirely at the option of the school
trustees for the district, and upon receiving written authority from the trustees
it is to be the duty of the teacher to hold such exercises. The religious exercises
permitted in any public school are, by section 6, to be conducted according to
the regulations of the advisory board. The time for them is to be just before
the closing hour in the afternoon, and to guard against any possible ground of
complaint, it is provided in explicit terms, that, < In case the parent or guardian
of any pupil notifies the teacher that he does not wish such pupil to attend such
religions exercises, then such pupil shall be dismissed before such religious
exercises take place.” That the advisory board will act according to the
provisions of the Act and see to it that any religious exercises prescribed are
strictly non-sectarian, must be presumed. If it should, in this matter, fail in its
duty, its transgression might be cause of complaint, but its acting directly
contrary to the plain provisions of the Act could never be used as an argument
against the Act itself. Such non-sectarian religious exercises, or the total
absence of all such exercises, can never make the schools denominational in their
character.

In New Brunswick, at the time of Confederation, there was no system of
separate schools established by law. But the Parish Schools Act then in force
declared that the Board of Education should secure to all children whose parents

RECORD.

In the
Supreme Court
of Canada.

Case.

Judgment of
Taylor, C. J.
—continued.



RECORD.

In the
Supreme Court
of Canada.

Case.

Judgment of
Taylor, C. J.
—continued.

72

did not object, the reading of the Bible in the schools, and that when read by
Roman Catholic children, it should, if required by their parents, be in the Douay
version, without note or comment. By that enactment there was secured what
many consider a great right and privilege, and Roman Catholics had secured to
them the right, if they required it, that when the Bible was read by their children
it should be in a particular version. The Common Schools Act, passed after Con-
federation, had no provision on the subject. Then the Board of Education made a
regulation, that, ‘It should be the privilege of every teacher to open and close
the daily exercises of the school by reading a portion of Scripture (out of the
eommon or Douay version as he may prefer) and by offering the Lord’s prayer.
Any other prayer may be used by permission of the board of trustees, but no
teacher may compel any pupil to be present at those exercises against the wishes
of his parents or guardian, expressed in writing to the board of trustees.”” This
was a great change from the provision in the Parish Schools Act, for the right
Roman Catholics had under it, that a particular version of the Bible should be
read by their children, if they so desired, was taken away, and the reading of
that version or not, made optional with the teacher. It was urged in re Renaud,
1 Pugs. N.B.R. 273, that on this as well as the other grounds, the Common
School Act was ultra vires, but the court held it was not so. If it was a right or
privilege that existed at the union, certainly the legislature had not protected it
by any express enactment, but had it been taken away? If it was a right or
privilege, then it would be the duty of the Board of Education instead of making
the regulation they had made, to make one securing just what had been provided
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for by the Parish Schools Act. The court held that, if this was a right or .

privilege in respect of denominational schools within the protection of sub-
section 1 of section 93 of the British North America Act, though not protected
by the Common Schools Act, it was not taken away, so it could not be said that
the right was prejudicially affected.

In this provinee, at the time of the union, Roman Catholics had the right to
establish and maintain denominational schools in which the distinctive doctrines
and principles of the Roman Catholic Church were taught. To these schools
they had the fight to send their children.

As incident to the existence of these denominational schools, they were in
the matter of education separate from the rest of the community. They
maintained these schools at their own expense. Parents who sent children fo
them paid fees. But no Roman Catholic, as no other person in the province,
could be compelled to contribute to the support of denominational schools.

Which of these possible rights or privileges has been interfered with or
affected by the Public Schools Act? It does not enact that there shall be no
schools in the province, except those under the Act, nor does it provide that the
distinctive doctrines and principles of the Roman Catholic Church shall not be
taught in any schools in this province. The Roman Catholics may carry on
schools since the passing of the Act, just as they did at the time of the union.
The Act does not say that no school fees shall be paid or collected in schools,
other than those under this Act. The Roman Catholics can, just as they did at
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the union, collect fees from parents sending children to their schools, and
maintain their schools in any way they please. There is no provision in the
Public Schools Act by which any man in the province, Roman Catholic or
Protestant, can be compelled to support denominational schools.

The only change in the situation is, that while at the union no one could be
compelled to contribute for the support of schools—not for the support of public
non-sectarian schools, for there were none in existence, nor for the denomina-
tional which did exist, for there was no law requiring them to be supported—
now, all the property owners in the province, Protestants and Roman Catholics
ali}ll{e, are compelled to contribute for the support of the public non-sectarian
schools.

It is surely a matter of importance for every state that its citizens should
be intelligent and educated. Is it not the duty of every state to see there is
brought within the reach of all the children in it, the means of acquiring at
least an elementary education, such an education as will fit them, when they
grow up, to exercise intelligently the duties of citizenship ? If it is the duty of
the state to do this, and I do not see how it can be doubted, then it is the duty
of the state to provide the funds necessary for the purpose. Providing these
funds must be a provincial purpose, for which it is, by sub-section 2 of
section 92 of the British North America Act, in the power of a province to
impose taxation within the province. That providing for the education of the

people is a provincial duty is also plainly shown by the provision, both in the.

British North America Act and in the Manitoba Act, that it shall be exclusively
within the jurisdiction of the province to make laws on the subject of education.
The only limitation on their powers is, that existing rights or privileges by law
or practice as to denominational schools shall not be prejudicially affected.

Speaking of the provisions of section 93 of the British North America Act,
in his report on the New Brunswick Common Schools Act, dated 20th January,
1872, Sir John A. Macdonald, then Minister of Justice, expressed it as his
opinion, that they applied exclusively to the denominational, separate or
dissentient schools, and did not in any way affect or lessen the powers of
provincial legislatures to pass laws respecting the general educational system
of the province. The 22nd section of the Manitoba Act must receive the same
construction. The Public Schools Act, the validity of which is impeached, is
an Act dealing with the general educational system of this province.

It does not deal with denominational, separate or dissentient schools. Its
object is to provide for the general education of the people, to provide public,
non-sectarian schools, open to all the people of the province who choose to take
advantage of them for the education of their children. I cannot see that any
rights or privileges that Roman Catholics enjoyed at the time of the union as to
denominational schools are dealt with or in any way prejudicially affected by
the Act.

It must, in my opinion, be held that the appeal fails, and that it should be
dismissed with costs.
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o This matter comes before the court by way of motion to reverse the order
Suprfmteéom or decision of my brother Killam, dismissing the summons taken out to quash

of Canada. by-laws Nos. 480 and 483, of the city of Winnipeg.

Judg?::z't o These by-laws were passed by the City Council, to levy for municipal and

Dubue, J. school purposes, a rate of two cents on the dollar, on all rateable property in
the said city, being 154 mills on the dollar for general municipal purposes, and
41 mills on the dollar for school purposes.

The applicant, John Kelly Barrett, asks in his summons to have the said
by-laws quashed for illegality, upon the following among other grounds: 10
‘“ Because by the said by-laws the amounts to be levied for school purposes for
the Protestant and Catholic schools are united, and one rate levied upon
Protestants and Roman Catholics alike for the whole sum.”

The by-laws in question were made in compliance with the provisions of
the Act respecting public schools, passed at the last session of the Provincial
Legislature, 53 Vic., c. 88, and under the provisions of the Municipal Act.

The said applicant states in his affidavit that the effect of the said by-laws
is that one rate is levied upon all Protestant and Roman Catholic ratepayers in
order to raise the amount required for school purposes, and the result to
individual ratepayers is, that each Protestant will have to pay less than if he 20
were assessed for Protestant schools alone, and each Roman Catholic will have
to pay more than if he were assessed for Roman Catholic schools alone.

This involves the constitutional question, whether the said Act respecting
public schools is, or is not, inira vires of the Provincial Legislature.

To determine that serious question, it is important to consider what schools
were in existence in this country when this province was admitted into the
Canadian confederation, and what provisions were made at the time of the
union in regard to the matter. It may also be proper to give a brief outline of
the laws which, under the provisions of the constitutional Acts, were enacted
by the legislature, were put in operation, and were in force in this province 30
until repealed and replaced by the statute respecting public schools of last
session, and to examine the features of the said last mentioned statute.

As stated in the affidavit of His Grace the Archbishop of St. Boniface, filed
on behalf of the applicant, and not denied by the other side, the following state
of facts is shown: 2. Prior to the passage of the Act of the Dominion of
Canada, passed in the 33rd year of the reign of Her Majesty Queen Victoria,
¢. 3, known as the Manitoba Act, and prior to the Order in Council issued in
pursuance thereof, there existed in the territory now constituting the province
of Manitoba, a number of effective schools for children. 8. These schools were
denominational schools, some of them being regulated and controlled by the 40
Roman Catholic Church, and others by various Protestant denominations.
4. The means necessary for the support of Roman Catholic schools were
supplied, to some extent, by school fees paid by some of the parents of the
children who attended the schools, and the rest were paid out of the funds of
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the church, contributed by its members. 5. During the period referred to,
Roman Catholics had no interest in, or control over, the schools of the Protes-
tant denominations, and the members of the Protestant denominations had no
interest in, or control over, the schools of the Roman Catholics. There were
no public schools in the sense of State schools. The members of the Roman
Catholic Church supported the schools of their own church, for the benefit of
the Roman Catholic children, and were not under obhgatlon to, and did not
contribute to the support of any other schools. In the matter of education,
therefore, during the period referred to, Roman Catholics were, as a matter of
custom and practice, separate from the rest of the community, and their schools
were all conducted accordmg to the distinctive views and beliefs of Roman
Catholics as herein set forth.”

In the following paragraph of his said affidavit, His Grace states that the
church regards the schools provided for by the Public Schools Act, as unfit for
the purpose of educating their children, and the children of Roman Catholic
parents will not attend such schools; that rather than countenance such schools,
Roman Catholics will revert to the system in operation previous to the Manitoba
Act, and will establish, support and maintain schools in accordance with their
prmclples and faith ; that Protestants are satisfied with the system of education
provided for by the said the Public Schools Act, and are perfectly willing to send
their children to the schools established and provided for by the said Act; such
schools are, in fact, similar in all respects to the schools maintained by the
Protestants under the legislation in force immediately prior to the passage of
the said Act, &c., &e.

The affidavits filed in opposition to the motion state that schools which
existed prior to the province of Manitoba entering Confederation, were purely
private schools, and were not in any way subject to public control, nor did they
in any way receive public support. No school taxes were collected by any
authority, and there were no means by which any persons could be forced by
law to support any of the said private schools.

As stated by my brother Killam, these affidavits are in no way contradictory
to or inconsistent with the statements made by His Grace.

In his affidavit, also filed herein, Reverend Professor Bryce gives his views
as to what were the opinions of the Presbyterians of this province in the years
immediately succeeding the entrance of Manitoba into Confederation ; but as he
only came into this country in 1871, one year after, he does not pretend to con-
tradict any of the statements made by the Archbishop of St. Boniface on what
was the position of affairs in regard to the denominational schools, either Roman
Catholic or Protestant, then existing.

So it remains established that the schools then in operation, although there
was no law to give them legal sanction, were de facto, i.e., in practice, denomi-
national schools.

The provisions of law in regard to schools, made applicable to Manitoba at
the union, were the 98rd section of the British North America Act, and the
22nd section of the Manitoba Act.
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Under the said provisions of our constitution, the Provincial Legislature, at
its first session, in 1871, passed an * Act to establish a system of education in
this province.” By the said Act, the Lieutenant-Governor in Council was
empowered to appoint not less than ten, nor more than fourteen persons, to be
a Board of Education for the province, of whom one-half were to be Protestants,
and the other half Catholics; also one Superintendent of Protestant schools

and one Superintendent of Catholic schools, who were joint secretaries of the
board.

The duties of the board were deseribed as follows: ¢ 1st. To make from
time to time such regulations as they may think fit for the general organization
of the common schools; 2nd. To select books, maps and globes to be used in
the common schools, due regard being had in such selection to the choice of
English books, maps and globes for the English schools, and French for the
French schools, but the authority hereby given is not to extend to the selection of
books having reference to religion or morals, the selection of such being regulated
by a subsequent clause of this Act ; 8rd. To alter and subdivide, with the sanction

of the Lieutenant-Governor in Council, any school district established by this
Act.”

The general board was divided into two sections, and among the duties of
each section we find the following: * Each section shall have under its control
and management the discipline of the schools of the section; it shall make
rules and regulations for the examination, grading and licensing of teachers,
and for the withdrawal of licenses on sufficient cause ; it shall preseribe such of
the books to be used in the schools of the section as have reference to religion
or morals.”

By section 13, the moneys appropriated to education by the legislature were
to be divided equally, one moiety thereof to the support of Protestant schools,
the other moiety to the support of Catholic schools.

The first board appointed by the Lieutenant-Governor in Council, was com-
posed of the Bishop of 8t. Boniface, the Bishop of Rupert’s Land, several
Catholic priests, several Protestant clergymen of various denominations, and a
couple of laymen for each section.

The said statute was amended from time to time, as the country was
becoming more settled, and new exigencies arose. But the same system Ere-
vailed until the Act of last session ; the only substantial amendments were that,
in 1875, the board was increased to twenty-one, twelve Protestants and nine
Roman Catholics, and the moneys voted by the legislature were to be divided
between Protestants and Catholics in proportion to the number of children of
school age in the respective Protestant and Catholic districts.

The more noticeable change in the system was that the denominational
distinction between the Catholies and Protestants, and the independent working
of the two sections, became more and more pronounced under the different
statutes afterwards passed. Section 27 of the Act of 1875, c. 27, says, that the
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establishment of a school district of one denomination shall not prevent the
establishment of a school district of the other denomination in the same place.

The same principle is carried out and somewhat extended by sections 39,
40, and 41 of the Act of 1876, c. 1.

In 1877, by c. 12, s. 10, it was enacted that in ‘‘ no case a Protestant rate-
payer shall be obliged to pay for a Catholic school, and a Catholic ratepayer for
a Protestant school.”

So it is manifest that, until the Act of last session, the school system
created by the Provincial Legislature, under the provisions of the constitutional
Act, was entirely based and carried on, on denomination principle, as divided
between Protestant and Roman Catholic schools.

At the last session of the legislature, two Acts were passed in respect to
education. The first one, c. 87, abolished the Board of Education heretofore
existing, and the office of Superintendent of Education, and creates a Depart-
ment of Education which is to consist of the Executive Council or a committee
thereof, appointed by the Lieutenant-Governor in Council, and also an advisory
board composed of seven members, four of whom are to be appointed by the
Department of Education, two by the teachers of the province, and one by the
University Council. Among the duties of the advisory board is the power “ To
examine and authorize text books and books of reference for the use of the
pupils and school libraries; to determine the qualification of teachers and
mspectors for high and public schools; to appoint examiners for the purpose of
preparing exammatlon papers; to prescnbe the form of religious exercises to be
used in schools.”

The next Act is, the Public Schools Act, ¢. 38. It repeals all former
statutes relating to education. It enacts, amongst other things, as follows:
Section 3, «“ All Protestant and Catholic school districts, together with all elec-
tions and appointments to office, all agreements, contracts, assessments and rate
bills heretofore duly made in relation to Protestant or Catholic schools, and
existing when this Act comes into force, shall be subject to the provisions of
this Act.” Section 4, * The term for which each school trustee holds office at
the time this Act takes effect shall continue as if such term had been created by
virtue of an election under this Act.” Section 5, < All public schools shall be
free schools, and every person in rural municipalities between the age of five
and sixteen years, and in cities, towns and villages between the age of six and
sixteen shall have the right to attend some school.” Section 6, *° Religious
exercises in public schools shall be conducted according to the regulations of
the advisory board. The time for such religious exercises shall be just before
the closing hour in the afternoon. In case the parent or guardian of any pupil
notifies the teacher that he does not wish such pupil to attend such religious
exercises, then such pupil shall be dismissed before such religious exercises take
place.” Section 7, *‘ Religious exercises shall be held in a public school entirely
at the option of the school trustees for the district, and upon receiving written
authority from the trustees, it shall be the duty of the teacher to hold such
religious exercises.” Section 8, < The public schools shall be entirely non-
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sectarian, and no religious exercises shall be allowed therein except as above
provided.”

It provides for the formation, alteration and union of school districts in
rural municipalities and in cities, towns and villages, the election of school
trustees and for levying a rate on the taxable property in each school district for
school purposes. ‘

Section 92 enacts that ‘the municipal council of every city, town and
village shall levy and collect upon the taxable property within the municipality
in the manner provided in this Act and in the Municipal and Assessment Acts,
such sums as may be required by the public school trustees for school purposes.”

Section 108, which provides for the legislative grant to schools, has the
following sub-section : *“(8) Any school not conducted according to all the
provisions of this or any Act in force for the time being, or the regulations of the
Department of Education, or the advisory board, shall not be deemed a public
school within the meaning of the law, and shall not participate in the legislative
grant.” By section 143, ‘“ No teacher shall use or permit to be used as text
books, any books in a model or public school, except such as are authorized by
the advisory board, and no portion of the legislative grant shall be paid to any
school in which unauthorized books are used.” By section 179, ““In cases
where, before the coming into force of this Act, Catholic school districts have
been established as in the next preceding section mentioned (that is, covering the
same territory as any Protestant district), such Catholic school district shall, upon the
coming into force of this Act, cease to exist, and all the assets of such Catholic
school district shall belong to, and all the liabilities thereof be paid by the public
school district.”

It is easy to see from the above that the new Act makes a complete change
in the system. The denominational division of Catholics and Protestants is
entirely done away with, and by section 179, where, as in this case, a Catholic
school district is supposed to cover the same territory as any Protestant school
distriet, the said Catholic school district is not only wiped out, but its property
and assets are vested in, and belong to the other school district, which under
the Act becomes the public school district.

Let us see now what are the provisions of the British North America Act
and of the Manitoba Act applying to the case. Section 93 of the British North
America Act enacts, that, “‘In and for each province the legislature may
exclusively make laws in relation to education, subject and according to the
following provisions : (1) Nothing in any such law shall prejudicially affect any
right or privilege with respect to denominational schools which any class of
persons have by law in the province at the union.”

' The first sub-section of section 22 of the Manitoba Act is substantially the
same, the only difference being in the addition of the words, ¢ or practice,” which
makes it read thus: (1) ‘Nothing in any such law shall prejudicially affect any
right or privilege with respect to denominational schools which any class of
persons have by law or practice in the province at the union.”

The whole question to be determined in this case turns upon the construction
of the words ‘“ or practice ’ added to the provisions of the Manitoba Act.

10

20

30

40



10

20

30

40

79

The rules of construction of statutes as laid down by the authorities are
well known. Though all based on the strict principles of justice, they, in their
application, offer some distinction and some apparent differences, in order to
meet the numerous exigencies of the various cases under consideration. One
rule, perfectly sound as applicable to a particular case, under a particular set of
circumstances, might be unjust and unfair if applied to another case with
different circumstances. Per Lord Blackburn in Edinburgh Street Tramways Co.
v. Torbain, 3 App. Cases 68. :

One of the first elementary rules is, that when the words of the statute admit
of but one meaning, a court is not at liberty to speculate on the intention of the
legislature so as to construe an Act according to its own notions of what ought
to have been enacted. Maxwell on Statutes, 6; R. v. York and North Midland
Railway Co., 1 K. & B. 858.

When the language is precise and unambiguous, but at the same time
incapable of reasonable meaning, and the Actis consequently inoperative, a court
is not at liberty to give the words, on mere conjectural grounds, a meaning
which does not belong to them. Mazwell on Statutes, 28.

But the above rule is confined to cases where the language is precise and
capable of but one construction.

If the words ¢ or practice ’ inserted in the Manitoba Act were as clear and
unambiguous as to admit of but one construction, the above rule would have to
be applied, and there would be no use for prosecuting the inquiry any further.
But such is not the case. They are said to mean that the Roman Catholics,
while compelled to contribute to the support of public schools, are, by said words,
allowed to have and maintain their denominational schools as private schools;
this is the narrower construction. They are also alleged to secure to Catholics
the privilege of being exempted from compulsory attendance at the public schools ;
another and more liberal construction is that the denominational schools, existing
as a matter of fact at the time of the union, were given by these words, a legal
status, 8o that they could not afterwards be interfered with by the Provincial
Legislature.

As seen by these different interpretations, the words * or practice” are
susceptible of more than one construction ; another rule then has to be applied.

An old rule of construction says that a thing which is within the letter of
the statute is not within the statute, unless it be also within the meaning of the
legislature. Mazwell, 24 ; Bacon’s Abrid., Statute, (1), b.

As stated by Maxwell at p. 27, «“to arrive at the real meaning it is always
necessary to take a broad general view of the Act, so asto get an exact conception
of its aim, scope and object. Itisnecessary, according to Lord Coke, to consider :
1. What was the law before the Act was passed; 2. What was the mischief
or defect for which the law had not provided; 8. What remedy Parliament has
appointed ; and 4. The reason of the remedy.” That rule was laid down in
Heydon's Case, 3 Rep. 7, decided as far back as during the reign of Elizabeth,
and has been followed ever since.
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In order to find out the exact and true meaning of certain words contained
in a statute, it becomes sometimes important to go into the history of the matter
and examine the external circumstances which led to the enactment in question.

In River Wear Commissioners v. Adamson, 2 App. Cas. Lord Blackburn says
at p. 766 : ““I shall state as precisely as I can what I understand from the
decided cases, to be the principles on which the courts of law act in construing
instruments in writing, and a statute is an instrument in writing. In all cases
the object is to see what is the intention expressed by the words used. But
from the interpretation of language, it is impossible to know what that intention
is without inquiring farther, and seeing what the circumstances were with
reference to which the words were used, and what was the object appearing from
the circumstances, which the person using them had in view, for the meaning
of words varies according to the circumstances with respect to which they were
used.”

‘“In the interpretation of statutes,” says Maxwell, at p. 30, citing Graham
v. Bishop of Exeter, rep. by Moore, 462,  the mterpreter, in order to under-
stand the subject-matter, and the scope and object of the enactment, must, in
Coke’s words, ascertain what was the mischief or defect for which the law ha.d
not provided, that is, he must call to his aid all those external or historical
facts which are necessary for this purpose, and which led to the enactment, and
for these he may consult contemporary or other authentic works and writings.”

In Attorney-General v. Sillem, 2 H. & C., Lord Bramwell expressed the
same view when he said at p. 529 : «“ It may be a legitimate mode of deter-
mining the meaning of a doubtful document to place those who have to

expound it in the situation of those who made it, and so, perhaps, history may .

be referred to to show What facts existed brlngmg about a statute, and what
matters influenced men’s minds when it was made.”

Similar language was used by L. J. Turner in Hawkins v. Gathercole,
6 De G., M. & G.1. He says at pp. 20 and 21: “In construing Acts of
Parliament, the words which are used are not alone to be regarded. Regard
must also be had to the intent and meaning of the legislature. The rule upon
the subject is well expressed in the case of Stradling v. Morgan, Plowd. 204 ;
and also in Eyston v. Studd, Plowd. 467 : In determining the question before
us, we have, therefore, to consider not merely the words of the Act of
Parliament, but the intent of the legislature to be collected from the cause and
necessity of the Act being made from a comparison of its several parts, and
from foreign (meaning extraneous) circumstances, so far as they can justly be
considered to throw light upon the subject.”

In Holme v. Guy, 5 Ch. D. 905, Jessel, M.R., said : “The court is not
oblivious of the history of law and legislation. Although the court is not at
liberty to construe an Act of Parliament by the motives which influenced the
legislature, yet, when the history of law and legislation tells the court what the
object of the legislature was, the court is to see whether the terms of the section
are such as fairly to carry out that object and no other, and to read the section
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with a view to finding out what it means, and not with a view of extending it to
something that was not intended.”

In the light of those authorities, it becomes necessary in trying to deter-
mine the true meaning of the words, ¢ or practice,” in the Manitoba Act, to
examine under what circumstances these words were introduced into the statute,
and the grounds, if they can be ascertained, on which they were inserted.

The 93rd section of the British North America Act gives to the legislature
of each province the exclusive power to make laws in relation to education,
subject, however, to certain restrictions, the first of which says that nothing in
any such law shall prejudicially affect any right or privilege which any class of
persons have by law, &c. The first sub-section of the 22nd section of the
Manitoba Act says: ‘... which any class of persons have by law or
practice,” &c.

3

Why were these words ‘“or practice’’ introduced ? What was intended
by said words ? The true meaning intended by the legislature can only be
ascertained by examining the historical facts and circumstances connected with
the school question, which led to the provisions of the 93rd section of the
British North America Act and the 22nd section of the Manitoba Act being
enacted.

When the four provinces of Ontario, Quebec, Nova Scotia and New Bruns-
wick joined in the Confederation scheme, each of these provinces was already
fully organized and had a system of public schools, established by law. In
Ontario and Quebec, the law -authorized dissentient or separate schools of a
denominational character, in localities where the minority had a religious belief
different from the creed of the majority. The minorities, in establishing sepa-
rate or dissentient schools, were exempt from taxation for the support of public
schools, and were allowed a proportionate share of the legislative grant. The
systems in Ontario and in Quebec were not exactly the same, but they had some
common features embodying the principle of denominational schools.

In Upper Canada the question of separate schools had been the subject of
a long and bitter struggle between Protestants and Catholics, but the matter had
been finally settled by the School Act of 1863.

In Nova Scotia and New Brunswick, it appears that the Roman Catholic

- minorities had in practice their own schools under the common or parish school

40

laws ; but the said schools were not recognized by law as such denominational
schools, and the Catholics had no right or privilege by law in respect of denomi-
national schools.

In framing the British North America Act, the fathers of Confederation, in
order to guard the populations of the different provinces againt the agitation
and turmoil which had been raised on that question between Catholics and
Protestants in the old Province of Canada, while conceding and asserting the
principle that each of the provinces might exclusively make laws in relation to
education, thought proper to protect the religious feelings, and secure the right
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RECORD.  and privilege of the minorities on that subject, by enacting the limitations
mee  found in the sub-sections of the 93rd section. These limitations were to apply

Supreme Court 3 : 3 2o
of Canads . 0 new provinces entering Confederation as well as to the four original

- provinees.

Cuse.
Judgment of The extent of the limitations imposed on provincial legislatures by the said
Dubue, J.

provisions, was first raised and questioned in New Brunswick. The law relating
to the subpct at the time of the union, was the Parish Schools Act of 1858.

In 1871, the legislature of New Brunswick passed an Act relating to common
schools, to which the Roman (‘atholics of the province had very strong objec-
tions. Petitions were sent to the Provincial Legislature, and afterwards to the
Dominion authorities, against the coming into effect of the Act. The matter
was taken before the Supreme Court of New Brunswick in Kz parte Renaud,
reported in 2 Cartwr. Cas. 465, and an elaborate judgment was pronounced in
the case by the court. The court decided in effect, that the Catholics of New
Brunswick had not by l«wi at the union, any right or privilege in respect to
denominational or separate schools. In dealing with the question, the court
insists on the fact that the Catholics had no rights or privileges by law, which
were the only rights or privileges contemplated and secured by the first sub-
section of the 938rd section of the Act. The expression ‘“legal right or
privilege ” is almost constantly used. In the course of the judgment, Chief
Justice Ritchie, now Chief Justice of the Supreme Court of Canada, speaking
for the majority of the court said : ¢ Where is there anything that can, with
propriety, be termed a legal right ? Surely the legislature must have intended
to deal with legal rights and privileges. How is it to be defined ? How
enforced ?”’ And elsewhere : ““If the Roman Catholics had no legal rights, as
a class, to claim any control over, or to insist that the doctrines of their church
should be taught in all or any schools under the Parish Schools Act, how can it
be said (though as a matter of fact such doctrines may have been taught in
numbers of such schools) that, as a class of persons they have been prejudicially
affected in any legal right or pr1v1lege with respect to ¢ denominational schools’

construing those words in their ordinary meaning, because under the Common
Schools Act, 1871, it is provided that the schools shall be non-sectarian ?

—continued.

From the above quotations, where legal rights only are considered and dealt
with, and from the other arguments advanced and expressions used, it may
falrly be inferred that, if the Roman Catholics of New Brunswick, instead of
having only their nght and privilege by law secured by the statute, they had had
their right and privilege by practice equally secured, the judgment of the court
might have been different.

As to the point raised on the argument by Mr. Ewart, of counsel for the
applicant, that the words * or practice” were likely inserted in the Manitoba
Act to remedy the defect which caused the difficulties in New Brunswick, which
point was answered by the Attorney-General, that such could not be the case,
because the New Brunswick Common Schools Act was passed only in 1871, one
year after the Manitoba Act, this, at least, may be said: It appears from the
journals of the Legislative Assembly of New Brunswick that the bill relating to
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common schools was introduced and put through the House of Assembly by the
Hon. Geo. A. King, Attorney-General of the province, in 1871 ; that the same
Hon. Geo. A. King had, in 1869, introduced in the Legislative Assembly a
similar bill, which had been read a first time ; that the same Hon. Geo. A. King
did, on the 24th of February, 1870, introduce a similar bill which was read a
first and second time, referred to the Committee of the Whole, and considered
and discussed in four distinct sittings of the said Committee of the Whole, on
the 17th March, 22nd March, 81st March, and 1st April. That bill provided
that it was not to come into operation for one year after the passage thereof.

The Manitoba Act passed by the Dominion Parliament did not become law
until the 12th of May of the same year. It was not introduced into the House
until the second day of May more than a month after the discussion in the
Legislature of New Brunswick of the Common Schools Bill in question. Is it
not therefore reasonable to infer and presume that the discussion which took
place in the Legislative Assembly of New Brunswick at the different sittings
held on said School Bill in question were, as usual, reported and criticised in
the public press, and that such reports and criticisms came to the knowledge of
members of the Dominion Government and other persons who had something
to do with the framing of the Manitoba Act? This most natural inference
becomes, under the circumstances, such a presumption as not to be neglected
in the construction of the words in question. Presumptions are constantly used
in determining the real intent and meaning of statutes.

We have the fact that, when the Manitoba Act was passed, there were
denominational schools in this country, and the further fact that there
was no law to protect in their privilege the minorities of the future, either
Catholic or Protestant, who might wish the continuance of said denominational
schools. These facts, we must assume were well known to the legislators. If
the province had entered Confederation with no other protection to minorities,
with respect to denominational schools, than the first sub-section of the 93rd
section of the British North America Act, as there was no law in the country
with respect to denominational schools, or even to any kind of schools, the first
sub-section of the 93rd section, or its re-enactment without modification in the
Manitoba Act, would have remained a dead letter. As there was no law, there
was no right or privilege by law to be protected. The Roman Catholics of this
province were even in a worse position than those of New Brunswick, because
there, as seen by the judgment of the Supreme Court of that province already
referred to, the Catholics had, under the Parish Schools Act of 1858, numbers
of schools in which, as a matter of fact, the doctrines of their church were tanght,
though the Parish Schools Act did not confer on them, as a class, any
right or privilege with respect to denominational schools. This position of
affairs must have impressed the men who framed the Manitoba Act, and shows
conclusively to my mind that the words ‘ or practice” were ingerted in the
Manitoba Act for only one and very manifest purpose, that is, to protect in their
right and privilege, as to denominational schools, the Catholics or Protestants
who might in the future find themselves in the minority in this province.

We must not overlook the fact that it was considered, and well known at
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RECOBD.  the time, that the Protestants and Catholics were in about equal numbers in the
e  province. That proposition is sufficiently established by the fact that the first
SZ}”;’:;%‘;‘" school Act passed by the Manitoba Legislature in 1871 provided that an equal -
— number of Protestants and Catholics were to be appointed as members of the
Case.  Board of Hducation, and that the moneys voted by the legislature should be

%‘}J‘},ﬁeﬁt °t equally divided, one-half to be appropriated for the support of Protestant schools,

—continved.  and the other half for the support of Catholic schools.

Another fact not to be left unnoticed is that Manitoba was the only province
entering Confederation after the original union for which the provisions of the
93rd section of the British North America Act were departed from and modified. 10
Nothing of the kind is found in the terms made with British Columbia and
Prince Edward Island when they entered Confederation in 1871 and 1873. Why
was that departure from the provisions of the British North America Act made
in regard to denominational schools for Manitoba only ? Undoubtedly because
it was well known that the population of this province was equally divided
between the Protestants and Roman Catholics, and that there were already by
practice, in the country, denominational schools, which the legislature intended
to protect and ensure permanently to any class of persons, either Protestants or
Catholics, who might desire to continue in the enjoyment of that privilege.
That accounts for the insertion of the two words ‘¢ or practice ~’ in the Manitoba 20
Act.

Before examining more fully what is the true and real purport of the words
“ or practice,” as applying to the right and privilege in question, it may be
convenient to consider what is a right and what is a privilege. A right is a just
claim; a legal title; something positive which can be enforced by law. A
privilege is sometimes also a direct advantage or benefit; but it is often considered
more as of a negative character, such as an immunity, an exemption from some
burden, beyond the common advantage of other individuals. So, the words
“right”” and ¢ privilege” are technical words, having by themselves well
defined legal meanings. 80

The same cannot be said of the word ‘¢ practice ” in the sense in which it
is used in this sub-section. It is not a technical legal word, and it has no
particular legal meaning. It is not found in any such sense in law dictionaries.
It is only an ordinary popular word to be construed in its ordinary popular sense.
It means custom or habit, use or usage. In the sub-section in question, it
qualifies the words ¢ right” and ¢ privilege.” ¢ Privilege by law may be
considered a technical expression, to be construed according to its technical
meaning. But ¢ privilege by practice ’ becomes an ordinary popular expression
to be interpreted in its popular sense.

“The words of a statute,” says Mazwell at p. 67, ¢ are to be understood 40
in the sense in which they best harmonize with the subject of the enactment
and the object in view.”

In Jessen v. Wright, 2 Bligh, Lord Redesdale says at p. 56, ¢ That the general
intent shall overrule the particular is not the most accurate expression of the
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principle of decisions. The rule is that technical words shall have their legal
effect, unless from other words it is very clear that the testator meant otherwise.”
The above was quoted approvingly by Lord Wensleydale in Roddy v. Fitzgerald,
8 H. L. 8717.

In The Fusilier, 34 L. J., P.M. & A., 27, the words ‘‘ persons belonging to
the ship,” in the Merchant Shipping Act, 1854, were, in matter of reward for
salvage, construed to apply to passengers as well as to the crew. ¢‘As to the
words ‘belonging to such ship,””” says Dr. Lushington, ‘belonging’ is
certainly a word ancipitis usus with reference to the subject matter ; but one of
the rules of construing statutes, and a wise rule too, is that they shall be
construed wutt loquitur wvulgus, that is according to the common understanding
and acceptation of the terms, and I think that nothing is more common than to
say of passengers by a ship that they are persons belonging to the ship, and
would be included under the expression ¢ persons.’”

?

In this case the expression ‘ privilege by practice ’ must be construed in
its popular sense, having always in sight the object which the legislature had in
view when they were dealing with limitations to the power of the Provincial
Legislature, in regard to schools, and when they knew that certain classes of
persons had by practice, i.e., by custom and usage, denominational schools
which were sought to be protected. That construction ‘*harmonizes best with
the object which the legislature had in view.”

The mere change of a word in a similar statute for another word of the same
purport, or the addition of one or more words of the same purport, as the word
already used, does not always show an intention of the legislature to have it
operate as a change or alteration of the meaning. But it is not so here. The
words ““ by law,” and ¢ by practice,” cannot be considered as of the same
purport. The addition of the words ‘ or practice,” shows clearly an intention of
the legislature to give an entirely new meaning to the provision, and to add some-
thing to the limitation already imposed on the Provincial Legislature, in order
to make it apply to, and provide for, the case under consideration. What is then
the true meaning intended by the legislature in inserting those words ?

It is contended that very little importance should be attached to the words.
It cannot, however, be supposed that they were placed there fortuitously,
unmeaningly, on the speculative chance that they might fit some hypothetical
unknown state of things. The position of denominational schools then existing
by practice, was known by the framers of the Act through the delegates sent
from this country to negotiate and arrange with the Dominion authorities the
terms on which the new province would enter Confederation. In the course of
those negotiations, the provisions respecting schools, to be inserted in the Act,
must have been fully discussed. Those words were, therefore, inserted advisedly
to secure to those interested the permanency of denominational schools enjoyed
at the time by practice, but not recognized by law. This must have been the
privilege by practice meant by the provision.

The adverse contention is, that the only privilege enjoyed by Roman
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Catholics before the union, and secured by the words ¢ by practice,” was the
privilege of having denominational schools sustained by themselves as private
schools, and that, under the new school law, they may have the same privilege
still. The privilege of being taxed for the support of schools from which,
according to their conscience and to the principles of their faith, they could
derive no benefit, and of taxing themselves besides for the only schools to which
they could conscientiously send their children, would be a very strange privilege
indeed. Let us see whether such could have been the intention of the legislature
in adding the words ¢ or practice ” in the Manitoba Act.

Strictly speaking, the legislature has, within the scope of its jurisdiction,
the unlimited power to make any, even unjust or absurd, enactments. But, at
the same time, it is never contemplated that in civilized modern countries a
legislature would disregard and set at naught the well known principles of natural
justice and equity. The right of any persons or class of persons to have and
support private schools is a primordial right, as the right to breathe air or eat
bread. Supposing the legislature of a province, having full power to do so,
would pass a Public School Act with compulsory attendance, which all ratepayers
would be bound to support, that would not affect the natural right of a citizen to
teach his own children in his own house, before school time in the morning,
between school hours in the middle of the day, or after the closing of the public
school in the afternoon, and so to have and conduct a private school in his own
premises. Nothing even would prevent him from having his neighbour’s
children attending such teaching, or having such teaching done by his daughter,
or any other person. This would be a private school which no one would by
law be bound to support, a school of the same nature as those stated to exist
before the union. Such a natural right does not want any legislation to protect
it. Can we, therefore, suppose that the only thing which was aimed at and
intended by the Dominion Parliament in adding the words ‘“ by practice ”’ was to
protect and ensure to the minority of the future the natural right to have such
schools ? Can we, reasonably, assume that the Federal Parliament, anticipating
and fearing that the Manitoba Legislature might, against all natural justiceand fair-
ness, deprive a whole class of persons of such primordial right, inserted the words
“or practice,” for the only purpose of guarding and protecting the minority that
might be, against such unjust and oppressive legislation ? That surely could
not have been anticipated, and the enactment could not have been intended to
prevent such imaginary mischief.

In R. v. Skeen case, Bell 115, Lord Campbell said, ‘ When by the use of
clear and unequivocal language, capable only of one construction, anything is
enacted by the legislature, we must enforce 1t, although in our opinion it may
be absurd or mischievous. But if the language employed admits of two con-
structions, and according to one of them the enactment would be absurd or
mischievous, and according to the other it would be reasonable and wholesome,
we surely ought to put the latter construction upon it as that which the legisla-
ture intended.” A similar view was expressed by Parke, B., in Beck v. Smith,
1 M. & W. 195, where he held that, when the grammatical construetion of the
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words used would lead to any manifest absurdity or inconvenience, the language
may be varied or modified so as to avoid such inconvenience.

But as it may be further objected on this point, as the legislature has the
power to pass statutes to establish a State church, to prescribe an oath of
supremacy objectionable to Roman Catholics, to disfranchise or create other
disabilities affecting them, why was there no provision made to protect them
against such contingencies ? The reason is obvious: because it was confidently
and rightly understood and taken for granted that the people on whom a consti-
tution, based on the representative system, was being conferred, were civilized
and reasonable enough not to wantonly depart, on these questions, from the
broad and equitable principles prevailing in modern British and other civilized
constitutional institutions. A constitution assumes a certain number of general
principles, and is not supposed to provide for every minor detail of having its
provisions carried out. As to schools, however, the question had very properly
to be looked upon in a different light. The experience of the past had taught
a profitable lesson ; the difficulties and controversies which had arisen before on
that question in Ontario, Quebec, and other centres of mixed population, the
strong prejudices by which certain persons and certain classes were liable to be
carried on that point, engendering the most bitter feelings in communities
otherwise living harmoniously together, must have shown to the legislators that
this was a live and burning question to be settled and provided for, and influ-
enced them to protect the new province against the trouble and agitation
experienced over 1t elsewhere.

If, as I have stated, by being narrowly construed to protect only private
schools which need no protection, the words ¢ or practice” would be a super-
fluous and meaningless enactment, they must have some other meaning. By
carefully considering all the circumstances which led to their being inserted in
the Manitoba Act, it appears to me most evident that the Dominion Legislature,
knowing that there were effective denominational schools in the country, know-
ing also that there being no law to authorize them, the right or privilege to
have them maintained, would not be secured after the union by the provisions
of the British North America Act, clearly intended to give legal sanction to the
privilege enjoyed by practice.

To the contention that the new school law does not interfere with the
privilege of any class of persons to have still denominational schools, as private
schools, the Roman Catholics can justly say: If the new act does not take from
us the right of having our schools, it deprives us of the privilege of sub-
scribing exclusively for our own schools. Prior to the uulon, the Roman
Catholics had the positive right of having their own denominational schools;
they had, besides, the negative right, that is, the privilege of not being compelled
to support other schools. They had that right and privilege as a matter of fact,
and the words “‘or practice” were inserted to prevent their being interfered with
under the new constitution.

Besides considering the historical facts and circumstances bearing upon a
statute to ascertain its real sense, another mode of determining its true meaning
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is to examine its different parts, and even parts of other Acts on the same subject.
As stated by Lord Mansfield, in R. v. Loxzdale, 1 Burr., p. 447, *“ when there are
different statutes in pari materid, though made at different times, or even expired,
and not referring to each other, they shall be taken and construed together as
one system, and as explanatory of each other.”

According to L. J. Turner, in Hawkins v. Gathercole, already cited, the court
has to consider not only the words of the Act of Parliament, but the intent of
the legislature, to be collected from the cause and necessity of the Act being
made, from a comparison of its several parts, and from foreign circumstances,
so far as they can justly be considered to throw light upon the subject.

So far, I have dealt only with the first sub-section of the 93rd section of
the British North America Act, and the corresponding sub-section in the
Manitoba Act.

The nd sub-section of the said 98rd section of the British North America
Act extends to the dissentient schools of the Protestants and Roman Catholics
of Quebec, the powers, privileges and duties conferred and imposed by law at
the union on the separate schoois and school trustees of the Roman Catholics in
Uppec Canada.

By the 8rd sub-section it is enacted that: ¢“Where in any province a system
of separate or dissentient schools exists by law at the union, or is thereafter
established by the legislature of the province, an appeal shall lie to the Governor-
General in Council from any act or decision of any provineial authority affecting
any right or privilege of the Protestant or Catholic minority of the Queen’s
subjects in relation to education.”

The 4th sub-section provides for remedial laws to be made by the Parliament
of Canada for the due execution of the provision of that section and of any
decision of the Governor-General in Council, as the circumstances of each case
may require, on an appeal being made for that purpose. Of these provisions the
first sub-section is reproduced in the Manitoba Act with the addition of the
words ‘‘or practice.”” Sub-section 2 is omitted. Sub-section 8 is re-enacted in
an altered form ; the first three lines are omitted, and the appeal is allowed, not
only from any act or decision of any provincial authority, but also from any act
or decision of the Legislature of the province. Sub-section 4 is inserted verbatim.
Sub-sections 2 and 3 of section 22 of the Manitoba act correspond to sub-
sections 3 and 4 of section 93 of the British North America Act.

In this case, we have nothing to do with the appeal provided for by the two
last mentioned sub-sections. But we are entitled to consider them if they can
throw any light on the meaning of the first sub-section.

The first sub-section speaks of any right or privilege with respect to denomin-
ational schools ; the second sub-section gives an appeal from any Act or decision
of the legislature, or of any provincial authority, affecting any right or privilege
of the Protestant or Roman Catholic minority in relation to education.  If the
minority, either Protestant or Catholic, had any right or privilege in relation to

10

20

80

40



10

20

30

40

89

education, it must be a right or privilege in regard to their own respective
schools, that is, their own denominational schools. Why should there be an
appeal to protect their right or privilege, if they had none? The appeal must
have been provided because the Dominion Legislature meant and intended that
the denominational schools which Protestants as a class, and Roman Catholics
as a class, had by practice at the union, were to have a legal recognition under
the Manitoba Act, and as such were to be protected against Act of the Provincial
Legislature as well as against any Act or decision of any provincial authority.
The meaning which I have held should be given to the words ¢ or practice,” is
thus explained and confirmed by reference to the other provisions of section 22
of the Manitoba Act, and the corresponding provisions of the 93rd section of the
British North America Act. As already mentioned, there was no reason to
re-enact, in the Manitoba Act, any of the provisions of the 93 section in relation
to denominational schools, and in relation to appeals by minorities, if there was
no such privilege already existing by practice which was intended to be recognised
by law under the new constitution.

An objection made against the claim of the applicant is, that if the Roman
Catholics are entitled to be secured in the continuance of the denominational
schools, the other various denominations of Protestants would have the same
privilege. I do not see that this is an objection at all. The provision speaks of
any class of persons having by law or practice any right or privilege with respect
to denominational schools. As it is established that the schools existing at the
union were denominational schools, respectively controlled by the Roman
Catholics and by the various Protestant denominations, I see no reason to doubt
that, if the first sub-section of the 22nd section of the Manitoba Act is to be
taken alone and independently of the other sub-sections the adherents of the
English Church, the Presbyterians, the Episcopalians, and any other denomin-
ations of Protestants who had by practice denominational schools at the time,
would be entitled, under this provision, to keep and maintain them as such.
That is one aspect of the question.

The other aspect appears when we look at the other sub-sections in the
British North America Act, and in the Manitoba Act. Christians who, for
centuries have been in all Christendom divided into two great classes, Roman
Catholics and Protestants, and designated as such, are also in the above-
mentioned sub-section, for the purpose of denominational schools, divided and
designated as Roman Catholics and Protestants. It being an elementary rule
that construction of a statute is to be made of all its parts together, and not of one
part only, we must look to these different provisions applying to the subject-
matter, and, in doing so, we are led to the conclusion that the legislature, in
speaking of any class of persons in respect to denominational schools, intended
to refer to the Roman Catholics as a body, and to Protestants as a body, and to
apply the protection to either one or the other who might happen to be in the
minority.

It is also said that the only privilege secured to the Roman Catholics, by the
words ‘“or practice,” is the right to exempt from the compulsory attendance at
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the public schools which might be established. But there was no such thing
here at the time as public schools, in the sense of state schools, and no such
thing as compulsory attendance. That question of compulsory attendance was
not in issue between Protestants and Catholies, or between particular denomin-
ations of Protestants. That question could not have been contemplated in the
limitation clause of the Manitoba Act, as securing the right or privilege of any
class or body of Christians against the probable tendencies of any other Christian
body who might thereafter find themselves in the majority. The words, there-
fore, were not inserted to prevent a wrong, or remedy an evil which did not exist,
was not foreseen, and was not apprehended, because it was not in issue.

On the argument, it was contended by the Attorney-General that, if the
Catholics have by the first sub-section in the Manitoba Act, the privilege of
being exempt from contributing to the support of any other but their own
denominational schools, the Provincial Legislature would be deprived of the
power to pass any effective school law, because the persons who had no children
and had not to pay for any schools before the union, would claim that the
privilege heretofore enjoyed by them from being taxed to support any schools,
would be prejudicially affected. The objcction is not a serious one. The law
deals with classes, not individuals. The provision was made to protect the
rights and pr1v1lege which any class of persons had with respect to denomin-
ational schools, not the claim or privilege of individuals who happened not to
support any school.

It was also urged by the Attorney-General that, if the Dominion Parliament
had intended to secure to the Catholics of the province the right to have their
own denominational schools as in Ontario and Quebec, why was not a special
provision in regard to it put in the Manitoba Act, similar to the 2nd sub-section
of the 93rd section of the British North America Act? And he argues that the
omission shows that there was no such intention. In the first place, that sub-
section is a positive provision extending to the dissentient schools in Quebec the
powers, privileges and duties which the Catholics of Ontario had by law before
the union in regard to separate schools. There were no such schools existing by
law in this country at the time. In the second place, the question may be
satisfactorily answered by its being thus retorted: 1f the Dominion Parliament
did not intend to secure to the Roman Catholics the right and privilege enjoyed
by them at the union with regard to denominational schools, why were the
principal provisions of the 93rd section of the British North America Act
re-enacted in the Manitoba Act, and why were such provisions amended by
extending further and increasing the limitations already imposed on Provincial
Legislatures ? If Parliament had no such intention, the British North America
Act was quite sufficient. There was no necessity and no use for re- -enacting its
provisions and extending the limitation clause already existing.

Reverting to the interpretation of statutes susceptible of more than one
construetion, 1t is an elementary rule that the construction which appears more
just and more reasonable will be adopted.

In Regina v. Monk, 2 Q. B. D. 555, Brett, L. J., said that ¢ when a statute
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is capable of two constructions, one of which will work a manifest injustice,
and the other will work no injustice, you are to assume that the legislature
intended that which would work no injustice.” Lord Blackburn expressed the
same view in Rothes v. Kirkealdy Waterworks Commissioners, 7 App. Cas. 702, when
he said, ¢ I quite agree that no court is entitled to depart from the intention of
the legislature as appearing from the words of the Act, because it is thought
unreasonable, but when two constructions are open, the court may adopt the
more reasonable of the two.”

In some cases, when the occasion justifies it, the court goes so far as to
modify the language of the enactment, or add to it, in order to give it a reason-
able construction.

In Hollingworth v. Palmer, 4 Ex. 267, Parke, B., after reading section 16 of
7 & 8 Vic., c¢. 112, which was to be construed, said at p. 281: * This section is
certainly most incorrectly worded, and it is, therefore, necessary to modify its
language in order to give it a reasonable construction. The rule we have always
followed of late years is to construe statutes, like all other written instruments,
according to the ordinary grammatical sense of the words used, and if they
appear contrary to, or irreconcilable with, the expressed intention of the legis-
lature, or involve any absurdity or any inconsistency in their provisions, they
must be modified so as to obviate that inconvenience, and no further.”

In Tennant v. Howatson, 13 App. Cas. 489, the words, *“ Nothing contained

in this ordinance,” were held to mean * Nothing contained in the two preceding:

sections of this ordinance.”

In this case, however, we have not to resort to any such modification of
the language of the enactment, nor to any addition thereto. In construing the
provision questioned, which provision is clearly susceptible of more than one
construction, it is not difficult to see which construetion is more reasonable and
more conducive to justice. The Roman Catholics had by practice denomina-
tional schools before the union ; during nineteen years since the union, and
until the new School Act was passed, they had said denominational schools
recognized and authorized by law. They declare, under the oath of the Arch-
bishop of St. Boniface, the head of their ¢church in this province, that, on the
principle of their religious belief, and on the ground of conscience, they con-
sider the schools provided for by the new Schools Act, not fit for the purpose of
educating their children, and that their said children will not attend said
schools, that rather than countenance such schools, they will have to establish,
support and maintain schools in accordance with their principles and faith.

If the narrower construction of the provision in question is adopted, they

will have to tax themselves to support their own schools, the only sehools which.

in conscience they can send their children to, and they will have, besides, to be
taxed and to pay for the support of the other schools, schools from which the
non-Catholics will derive all benefit, and the Catholics themselves no benefit
whatever. Moreover, the legislative grant, which is the people’s money, con-
tributed by Catholic as well as by other citizens, will be exclusively devoted to
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RECOBD.  agssist the other schools, while the Catholics will not get their proportionate

mte  share to maintain their own schools. Would not that be most unreasonable

b(’;?’gf;fd";‘" and a great injustice to the Roman Catholics, while the other portion of the

— community would get more than naturally they would be reasonably and justly

Tud Ga.se; . entitled to ? Now, if the broader and more equitable construction prevail, the

Dubne, 7. . Roman Catholies, in being allowed to have their schools maintained and recog-

—comtinued. mized by law, would get nothing more than strict and fair justice, and the non-
Catholics would suffer no injustice.

Protestants and Catholics have different views and different principles as to
the education which children should receive in elementary schools. Some Pro-
testants are adverse to any religious teaching in public schools, and hold that
such teaching should be purely secular ; others, and, I think, a larger proportion
of them, are desirous that the general principles of Chrlstlamty be taught, and
that there should be some scriptural reading, and other exercises of a religious
character. As to Roman Catholics, they go farther. While believing that the
teaching of secular subjects required by the State should be given due consider-
ation, and full effect, they hold, as a matter of conscience, based on the
principles of their faith, that their children should also be taught in the
doctrines and tenets of their church, and that the religious exercises should be
those of the Roman Catholic Church, and no other.

As stated by the Archbishop of St. Boniface in his affidavit filed, ¢ Pro-
testants are satisfied with the system of education provided for by the Public
Schools Act, and are perfectly willing to send their children to the schools
established and provided for by the said Act. Such schools are, in fact, similar
to the schools maintained by the Protestants under the leglslatlon in force
immediately prior to the passage of the said Act.”” The Archbishop, is, in that,
substantially corroborated by the Reverend Professor Bryce who says, in his
affidavit filed, that the Presbyterians are able to unite with their fellow-Christians
of other churches in having taught in the public schools (which they desire to
be taught by Christian teachers) the subjects of secular education. It is easy !
to understand why the various denominations of Protestants can unite in a
common system of public schools, and why Roman Catholiecs cannot similarly
join their Protestant fellow-citizens. Protestants are more or less divided
between themselves on certain matters of doctrine, and on some formal precepts
of a dogmatic character; but a very large number of general principles and a
considerable amount of doctrinal tenets of Christianity are held in common by
all of them. If they differ on certain particular points, they agree on a great
many things. In school matters they practically entertain the same views and
find no difficulty in uniting together. But the differences between the
Roman Cotholics and the various denominations of Protestants are wide
and substantial, and include most essential points of dogma and discipline.
It is not an uncommon thing, in this country at least, to see Protestant
ministers of different denominations exchange pulpits on certain occasions.
No one would even think of seeing the same thing done between a Protestant
minister and a Roman Catholic priest. The same characteristic differences are
held by Catholics to exist on the school question. While some Protestants may
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not be able to see why Catholics should have conscientious objections to send
their children to.public schools taught by Protestant teachers, Catholics have
actually such conscientious objections, and hold that they are insuperable.
A man’s conscience is a thing of such a personal and idiosyncratic character
that it cannot be measured by the particular feelings and dictations of any other

man'’s conscience.

The State may hold that ignorance is an evil to be remedied by public
instruction and may see that certain secular subjects, which are known to form
the basis of a proper education, be taught in schools, assisted by public money.
But in a community composed of different elements, the State should not ignore
the particular condition, wants and just claims of an important class of citizens,
especially when such important class are in every respect loyal and law-abiding
subjects, and there is nothing in their wants and claims clashing with the rights
of other classes, or contrary to, or conflicting with, the letter, the spirit or the
true principles of the constitution. The liberty of conscience is one of the
fundamental principles of our constitution. What the Roman Catholics ask in
claiming the right to maintain their denominational schools is only the carrying
out, to the full extent, of that fundamental principle. The desirability of having
religious instruction combined with secular teaching in schools is, as stated by
my brother Killam, considered as of the utmost importance by very many
Protestants as well as by Roman Catholies.

I may, on this point, take some brief references from a very important public
document—the final report of the commissioners appointed to inquire into the
elementary Schools Act, England and Wales. The commission was issued by
Her Majesty the Queen on the 15th January, 1886, to twenty-four distinguished
men of England, chosen for their learning, their ability and their high social
position, the very large proportion of whom were Protestants of various denom-
inations. The inquiry was very extensive, and lasted until June, 1888, when
the final report was made, and afterwards presented by command of Her Majesty
to both Houses of Parliament.

At page 112 of their said report, the commissioners say: ‘“ Upon the
importance of giving religious as well as moral instruction, as part of the
teaching in day public elementary schools, much evidence was brought before
us.” And at page 113: ¢ All the evidence is practically unanimous as to the
desire of the parents for the religious and moral training of their children.”

At page 124: “We are convinced that if the State were to secularize
elementary education, it would be in violation of the wishes of the parents,
whose views on such a matter are, we think, entitled to the first consideration.
Many children would have no other opportunity of being taught the elementary
doctrines of Christianity, as they do not attend Sunday Schools, and their
parents, in the opinion of a number of witnesses, are quite unable to teach
them.”

Such were the views of the commissioners as to the religious teaching in
schools.
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As to the conscience question, the commissioners say, at p. 121 : ‘ While
we are most anxious that conscientious objections of parents to religious
teachings and observances in the case of children, should be most strictl
respected, and that no child should, under any circumstances, receive any sucf]7
training contrary to a parent’s wishes, we feel bound to state that a parent’s
conscientious feelings may be equally injured, and should be equally respected
and provided for, in the case where he is compelled by law to send his chlld for
all his school time to a school where he can receive no religious teaching.”

At page 127 : ¢ After hearing the arguments for a wholly secular education
we have come to the following conclusions: * * * * (4.) That inasmuch
as parents are compelled to send their children to schools, it 1s just and desirable
that, as far as possible they should be enabled to send them to a school suitable
to their religious connections or preferences.” The same thing is repeated as
the 69th of their concluding recommendations at page 213 of the report.

An argument has been advanced, in this country and elsewhere, that State
aid given to schools where religious teaching is carried on, would be an endow-
ment to religious education which the State should not undertake to do. Such,
however, is not the opinion of the commissioners; the report says, at page 119:
“We cannot concur in the view that the State may be constructively regarded as
endowing religious education when, under these conditions, it pays annual grants
for secular education in aid of voluntary local effort to schools in which religious
instruction forms part of the programme.”

As to the religious teaching in schools, the opinion of five of the com-
missioners who made a special report is thus expressed at page 244: ¢ We
recognise that for the great mass of the people of this country, religious and moral
teaching are most intimately connected and that in our judgment the effective-
ness of the latter depends to a very large extent upon religious sanctions. We
think that the present liberty of religious teaching recognized by law for local
managers, is an ample security, that so long as the prevalent opinion of the
country remains unchanged, the education of the children and the formation of
their character will be based upon those principles which are dear to the mass of
the people.”

The above quotations show that the views of the Roman Catholics of this

country on religious teaching in schools are not much different from those

entertained by the mass, as well as by the cultured portion of the people of
England, Protestants as well as Roman Catholics.

On the grounds hereinbefore mentioned, and on the authorities cited, I
believe that the re-enactment in the Manitoba Act of the main provisions of the
93rd section of the British North America Act, was for the purpose of ensuring,
under the constitution of the new province, to any class of persons who might
desire it, the maintenance of the denominational schools existing at the time of
the union; that the words «“or practice,” added to the first sub-section of the
22nd sectlon of the Manitoba Act, can have no other meaning, and should
receive no other construction than that they were clearly intended by the legis-

10

20

30

40



10

20

30

40

95

lature to give a legal status to the said denominational schools, which, as a matter

of fact, were known to exist at the time, though not recognised by any law ;.

that the said interpretation should be adopted on the ground, amongst others,
that- if the Roman Catholics are allowed to have their denominational schools
maintained under the law, no injustice or detriment whatever will result to the
other classes of the population, whilst otherwise, by being obliged to establish
and support schools to which they could conscientiously send their children,
and paying at the same time for schools from which they cannot and will not
derive any benefit, the Roman Catholics will suffer a very great injustice, and
the legislature, by inserting the words ¢ or practice,” intended to provide, and
in fact did provide against such injustice being done to the Catholic minority
in this province.

I am, therefore, led to the conclusion that the Public Schools Act of last
session, by which the denominational schools, heretofore existing, are legislated
out of legal existence, prejudicially affects the privilege which the Roman
Catholics had by practice at the time of the union with respect to denomi-
national schools ; that, in consequence the said Public Schools Act is wltra vires

-of the Provincial Legislature, and that the two by-laws in question passed in

compliance with the provisions of the said Act, are illegal and should be
quashed.

In my opinion, the order of my brother Killam should be reversed, and the
summons made absolute, with costs.

Bax, J.

- This is an application to reverse an order made by Killam, J., dismissing
an application made under section 258 of the Municipal Act, to quash the
by-laws of the city of Winnipeg, numbered 480 and 483, authorising an assess-
ment for city and school purposes in the city for the current municipal year.
These by-laws enact that a rate or tax of two cents on the dollar shall be levied
and collected on the whole assessed value of the real and personal property in
the city, of which rate 43 mills on the dollar is to be for school expenditure,
and the balance for interest on debentures and ordinary municipal expenditure.
The application to quash the by-laws is made on the ground that they are
illegal, ‘“because by the said by-laws the amounts to be levied for school
purposes for Protestant and Roman Catholic schools are united, and one rate
levied upon Protestants and Roman Catholics alike for the whole sum.” It is
not questioned that the Public Schools Act, 53 Vie., ¢. 31, M., 1890, authorizes
the assessment or levy that the by-laws provide for, but is contended that the
Act itself, providing as it does for the establishment of a provincial system of
free and non-sectarian public schools, for the support of which all taxable
property is made liable to be assessed and taxed, is ultra vires of the Provincial
Legislature, and that the previous School Act, which the Act assumed to repeal,
ig still in force, and that under it the taxes for the support of Protestant and
Roman Catholic schools must be levied separately on the property of Protestants
and Roman Catholics respectively.
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Under the School Acts in force in the province previous to the passing
of the Public Schools Act of 1890, there were two distinet sets of public or
common schools, the one set Protestant and the other Roman Catholic. The
Board of Kducation, which had the general management and control of the
public schools, was divided into two sections, one composed of all the Protestant
members, and one of the Roman Catholic members, and each section had its
own superintendent. The school districts were designated ‘¢ Protestant’ or
‘“ Roman Catholic,” as the case might be; the Protestant schools were under
the immediate control of trustees elected by the Protestant ratepayers of the
district, and the Catholic schools, in the same way, were under the control of
trustees elected by the Roman Catholic ratepayers; and it was provided that the
ratepayers of a district should pay the assessments that were required to supple-
ment the legislative grant to the schools of their own denomination, and that in
no case should a Protestant ratepayer be obliged to pay for a Roman Catholic
school, or a Catholic ratepayer for a Protestant school.

The Public Schools Act of 1890 repealed all former School Acts, and
established in place of the two sets of schools that had existed under these Acts,
a system of free and non-sectarian public schools, for the support of which all
taxable property is liable to be taxed. It is under the authority that this Act

. gives, that the by-laws in question were enacted ; and the question that arises

in the application to quash them is the exceedingly grave and important one,
whether or not the legislature, in passing this Act, has exceeded the powers and
jurisdiction conferred upon it by the constitution of the province.

The power of the Provincial Legislature to make laws concerning education
is derived from section 22 of 33 Vic., ¢. 3, D., usually known as the Manitoba
Act. By section 2 of this Act, the provisions of the British North America Act,
1867, except those of them that specially applied to or affected only individual
provinces, and except so far also as they were varied by the Manitoba Act, were
made applicable to the new province, as if it had been one of the provinces that
were originally united to form the Dominion. By section 93 of the British
North America Act it is provided that: ““In and for each province the legislature
may exclusively make laws in relation to education, subject and according to
the following provisions: (1) Nothing in any such law shall prejudicially affect
any right or privilege with respect to denominational schools which any class of
persons have by law in the province at the union.” Then a sub-section applies
to the province of Quebec only, and extends to the dissentient schools in that
province, whether Protestant or Catholic, all the powers and privileges that at
the union the law of Upper Canada conferred on the separte schools there, and
the third sub-section provides that, ¢ Where in any province a system of separate
or dissentient schools exists by law at the union, or is thereafter established by
the legislature of the province, an appeal shall lie to the Governor-General in
Council from any act or decision of any provincial authority affecting any right
or privilege of the Protestant or Roman Catholic minority of the Queen’s subjects
in relation to education.” A fourth sub-section provides that the Parliament
of Canada may make remedial laws for the due execution of the provisions
of the section and of any decision of the Governor-General in Council under it.
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The 22nd section of the Manitoba Act provides that ¢ In and for the
province the said legislature may exclusively make laws in relation to education,
subject and according to the following provisions: (1) Nothing in any such law
shall prejudicially affect any right or privilege with respect to denominational
schools which any class of persons have by law or practice in the provinece at
the union ; (2) An appeal shall lie to the Governor-General in Council from any
act or decision of the legislature of the province, or of any provincial authority
affecting any right or privilege of the Protestant or Roman Catholic minority
of the Queen’s subjects in relation to education ; ” and a third sub-section is in
the same terms as sub-section 4 of the 93rd section of the British North America
Act. This section of the Manitoba Act was evidently intended to deal with and
to cover the whole subject of education in the province; and I agree with my
brother Killam that the powers conferred by this section cannot be either
enlarged or restricted by anything that is in the 98rd section of the British North
America Act, and that the provisions of the 93rd section are material in this
case only in so far as they will assist us to arrive at the proper construction of
the section of the Manitoba Act. It is evident that the section in the Manitoba
Act was based on the 93rd section. But there are important differences, evidently
made with some more or less definite intention; and a comparison of the two

enactments can hardly fail to assist us in seeking to arrive at the intention,

expressed in section 22.

The general power of the legislature to make laws in relation to education
is subject then to the restriction that ‘“nothing in any such law shall prejudicially
affect any right or privilege in respect to denominational schools which any class
of persons have by law or practice at the union.” This sub-section differs from
the 1st sub-section of section 98, in the British North America Act, only by the
addition of the words ¢ or practice;”’ and as, prior to the union, there were no
laws in force in the territory, which now forms the province, on the subject of
education or schools, denommatlonal or otherwise, the reason of the insertion of
the words “ or practice ”’ is obvious.

The contention of the applicant is that Roman Catholics, as ““a class of
persons,”” had, by practice, prior to the union, certain rights and privileges with
respect to denominational schools; and that the Public Schools Act, by estab-
lishing a system of free and public schools, and by making all assessable property
of Roman Catholics, as well as of all others, liable to be taxed for the support of
these schools, prejudicially affects these rights, and that, therefore, the Act is
ultra vires and invalid, and that the School Act and the school system it purports
to repeal and abolish, are still in force. These rights and privileges, that it is
claimed Roman Catholics had before the union, by practice, are formulated by
the learned council for the applicant to be, first, the right to be separate from
the rest of the community with reference to education; second, the right to
compete on equal terms with other schools; and third, the immunity from
contributing to the support of any other schools than their own; and this last is
claimed to be rather in the nature of a privilege than a right.

The reason why Parliament made use of the expression, a ‘‘right or privilege
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RECORD. in practice,” is more obvious, perhaps, than the precise meaning that should be
me  given to the expression it has used. On the argument, no careful attention was
S;‘}"é:’;;fd":_" given by any of the learned counsel to the consideration of the meaning of these
— somewhat vague and indefinite words, but in examing the question raised by the
5 d‘c”"“' . application, it is necessary to fix, as far as possible, and have in mind what is
Bas2 o' meant by the words, in order to determine if the evidence shows that Roman
—ontinued.  Catholics, as a ““class of persons,” had the rights and privileges claimed, or any
other rights and privileges, in practice, with respect to denominational schools;

and if it appears that they had, then it will be further necessary to inquire if

they have been prejudicially affected by the Act in question.

In his affidavit, filed in support of the application, His Grace the Archbishop
of St. Boniface, states that, prior to the passage of the Manitoba Act, there
existed in the territory now constituting the province of Manitoba, a number of
effective schools for children. These schools were denominational schools, some
of them being regulated and controlled by the Roman Catholic Church, and
others by various Protestant denominations. The means necessary for the

*  support of the Roman Catholic schools were supplied to some extent by fees
paid by some of the children who attended the schools, and the rest was paid
out of the funds of the church, contributed by its members. During the period
referred to, Roman Catholics had no interest in or control over the schools of
the Protestant denominations, and the members of the Protestant denominations
had no interest in or control over the schools of the Roman Catholics. There
were no public schools in the sense of State schools. The members of the
Roman Catholic Church supplied the schools of their own church for the benefit
of Roman Catholic children, and were not under obligation to, and did not con-
tribute to the support of any other schools. His Grace adds: ¢ In the matter
of education, therefore, during the period referred to, Roman Catholics were, as
a matter of custom and practice, separate from the rest of the community, and
their schools were all conducted according to the distinetive views and beliefs of
Roman Catholics as herein set forth.”

The affidavits of Alex. Polson and John Sutherland, filed in reply, merely
supplement His Grace’s affidavit by stating ¢ that schools which existed prior to
the province of Manitoba entering Confederation were purely private schools,
and were not in any way subject to public control, nor did they in any way
receive public support. No school taxes were collected by any authority, prior
to the province entering Confederation, and there were no means by which any
person could be forced by law to support any of said private schools.” The
affidavits do not show how these schools were established ; whether the Roman
Catholic and the various Protestant denominations, as churches, established the
schools and appointed teachers and directly controlled them, or whether they
were established by individuals as private enterprises, and were conducted in
accordance with the religious views of the denomination to which the individual
proprietors belonged and to which they looked for support. However, it is stated
that the schools were denominational ones, and that some of them were controlled
by the Roman Catholic Church and the others by various Protestant denominations.
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On these facts, then, what ¢ rights or privileges in practice” are Roman
Catholics shown to have had in respect to their schools ?

I find myself unable to see how it can be said that they had any privilege in
respect of their denominational schools, in any strict, or even popular, sense of
the word “ privilege.”” It is not shown, or claimed, that they enjoyed any
benefit or advantage in respect of their schools that the various other classes of
persons who had established schools did not likewise enjoy in respect of theirs,
or that any other individual might not have enjoyed had he chosen to open a
school. They were under no obligation, indeed, to contribute to the support of
the schools of the other denominations, nor for that matter to contribute to the
support of their own schools, but in this respect all other classes of persons, and
individuals as well, were precisely in the same position and enjoyed the same
immunity ; and that which is the common immunity and in the common and
equal enjoyment of all cannot properly be said to be a “ privilege ”’ of any one
person or class.

I may say here that I entirely agree with my brother Killam in holding that
the schools that are established by the Public Schools Act are not ““denomi-
national ”’ schools. The advisory board is given power to prescribe forms of
religious exercises to be used in the schools, but no pupil is required to attend
these exercises against the wish of his parents or guardian. The 8th section of
the Act expressly provides that the schools shall be entirely non-sectarian, and
that no religious exercises shall be allowed in them except that prescribed by the
advisory board; and we must assume that the board will prescribe forms of
religious exercises that shall be entirely non-sectarian. It is a matter of public
knowledge that some of the leading and most representative men of some of the
Protestant denominations object to these schools, and, as His Grace says in the
affidavit, * would like education to be of a more distinctly religious character than
that provided for by the said Act.” I quite admit, however, that the objection
on the ground of the absence of an education that is distinctly religious will be
felt much less by Protestants than by Roman Catholics, but I cannot hold that
the non-sectarian religious exercises that the Act authorizes, or even that the
absence of all religious exercises or teaching in the schools makes, or would
make, them Protestant or denominational schools.

It is to be observed, too, that in this sub-section 1, Parliament was not
thinking only of the two great divisions of Roman Catholics and Protestants, but
had in mind and intended to preserve the rights and privileges that other classes
of persons besides Catholics or Protestants had, or might have, in respect of
denominational schools. This was expressly so held as regards the corresponding
sub-section in the 98rd section of the British North America Act in Ez parte
Renaud, 1 Pugs. N.B.R. 273, usually known as the New Brunswick school case;

and, as the present learned Chief Justice of the Supreme Court said in that case,

“We think that the term ‘denomination’ or ‘denominational,” as generally
used, is in its popular sense more frequently applied to the different denominations
of Protestants than to the Church of Rome; and that the most reasonable
inference is that sub-section 1 was intended to mean just what it expresses, viz.,
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that ¢any,” that is, every ‘class of persons’ having any right or privilege in
respect to denominational schools, whether such class should be one of the
numerous denominations of Protestants or Roman Catholics, should be protected
in such rights.” For an example of the use of the word ¢ denominational ”’ in
the sense ascribed to it by the Chief Justice, we have only to turn to paragraph 3
of the affidavit of His Grace the Archbishop, where he speaks of some of the
schools having been ¢ controlled by the Roman Catholic Church and others by
various Protestant denominations.”

- A recent learned writer on jurisprudence (Holland Elements of Juris-
prudence, 4th Hd., 70) has defined a * legal right ” as ‘“a capacity residing in
one man of controlhng with the assistance of the State, the action of others.”

But from the circumstances of the case, as well as from the addition of the words
“ by practice ' to the sub-section as it is in the British North America Act, it 1s
evident, I think, that Parliament intended that the sub-section in the Manitoba
Act should apply to other rights than legal ones. At page 69, the author,
whose definition of a ‘“legal right ” T have given, says: ‘ When a man is said
to have a right to do anything, or over anything, or to be treated in a particular
manner, what is meant 1s that public opinion would see him do the act, or make
use of the thing, or be treated in that particular manner, with approbation, or
at least with acquiescense; but would reprobate the conduct of any one who
should prevent him from doing the act, or making use of the thing, or should
fail to treat him in that particular way. A ‘right’ is thus the name given to
the advantage a man has when he 1s so circumstanced that a general feeling of
approval, or at least of acquiescence, results when he does or abstains from
doing certain acts, and when other people act or forbear to act in accordance
with his wishes; while a general feeling of disapproval results when any one
prevents him from so doing or abstaining at his pleasure, or refuses to act in
accordance with his wishes.” A “right” in this sense is nothing more than a
* moral right,” and Professor Holland so terms it and distinguishes it from a
‘““legal right.” 1In the case of Feuron v. Mutchell, L. R., 7 Q. B., 690, to which
the Chief Justice has called my attention, the court, in construing a section
that provided that no market should be established ¢ so as to interfere with any
rights, powers or privileges enjoyed within the district by any person, without
his consent,” held that the word ¢ rights”’ especially when taken in conjunction
with the words ‘“ powers or privileges,” must mean rights acquired adversely to
the rest of the world, and peculiar to the individual, and did not apply to a right
which an individual enjoyed in common with the rest of Her Majesty’s subjects.
Had the words ‘‘right or privilege’ stood alone in the sub-section, this is
doubtless the only meaning that could have been properly given to them, but
from the addition of the words ¢ by practice,” and from the state of circum-
stances in reference to which Parliament was legislating, I am disposed to think
the words were used in their widest signification, and that the ¢ rights” that
Parliament had in view were in the nature of those that Professor Holland
doseribes as ‘“ moral rights.” 'What was meant, then, by the sub-section was, I
think, that nothing in any law to be passed by the legislature relating to educa-
tion wag to prejudicially affect anything that any class of persons had been in
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fact, and generally in the habit of doing with respect to denominational schools,
with the acquiescence, implied or expressed, of the rest of the community. A
view of the meaning of the sub-section more favourable to the contention of
the applicant cannot possibly be taken.

The affidavits show that before the union, private schools regulated and
controlled by the Roman Catholic Church, had been established and maintained.
These schools are properly termed denominational schools, and they were it is
to be inferred, established and maintained with the acquiescence of the rest of
the community. If then I am not giving too wide a meaning to the term
‘“right or practice,” it must be held that it has been established that Roman
Catholics had the right to establish and maintain denominational schools, and,
of course, to attend them, or send their children to them if they saw fit.

From the fact that there were these denominational schools, and that they
were all conducted according to the distinctive views and beliefs of Roman
Catholics, Roman Catholic parents would naturally send their children to these
schools rather than to those which were conducted by the various Protestant
denominations, which also, we may assume, were conducted according to the
distinetive religious views of the denominations that controlled them; and the
deduction of His Grace the Archbishop, is doubtless entirely correct when he
says in the 6th paragraph of his affidavit, that, “in the matter of education,
therefore, during the period referred to, Roman Catholics were, as a matter of
custom and practice, separate from the rest of the community.”” But this, it
seems to me, falls far short of establishing that Roman Catholics had a distinet
and positive right to be separate in matters of education; and to say that they
were thus more or less separate, is only to say in other words, that they had the
right to maintain denominational schools and send their children to them, if
they saw fit. Their being separate was only an incident of their right to main-
tain the schools.

The other right that the counsel for the applicant claims that Roman
Catholics had at the union by practice, was the right to compete on equal terms
with Protestants in maintaining their denominational schools. All the schools
were private enterprises, and all were upon the same footing and competed for
the support of the public on equal terms, as far as any influence external to the
class of persons who controlled the schools was concerned, and no one will
question the correctness of the proposition advanced. The different schools had
the right to compete with one another on equal terms, just as we might say
that a merchant or tradesman has the right to compete with other merchants or
tradesmen on equal terms. But this proposition seems to have been advanced
with the idea that the schools established under the Public Schools Act are
denominational or Protestant schools ; and on this point I have already expressed
my opinion.

It will be admitted that it is the imperative duty of every State or civil
government to provide means by which, at all events, elementary and ordinary

education shall be placed within the reach of every child in the community. It
is recognized that 1t is a danger to the State that any portion of its citizens
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should grow up in ignorance, and that a State is justified in imposing taxation
to provide means by which this danger will be prevented or lessened. Under
the constitution of this province, the power to make laws in relation to education

‘has been given exclusively to the Provincial Legislature. To it has also been

given the power to impose taxation for provincial purposes; and in giving these
powers, Parliament clearly contemplated and intended that some system of
public instruction and education would be provided by the legislature, and that,
as far as should be found necessary, taxation would be imposed to provide and
support such a system. The power of the legislature to make laws in relation to
education, was made subject only to one qualification or restriction, that nothing
in such laws should prejudicially affect any right or privilege with respect to
denominational schools which any class of persons had by law or practice in the
province at the union. The legislature has by the Act in question provided for
the establishment of a system of public, free and non-sectarian or undenomi-
national schools, at which every child in the province can attend, and has made
all taxable property in the province liable to be taxed for the support of these
schools. No one, however, can be compelled to attend these schools if he does
not wish to, and there is nothing in the Act that will in any way prevent any
person, or class of persons, from establishing schools that shall be strictly
denominational, and from competing on equal terms with other denominational
schools that may be established. The rights, then, that Roman Catholics had
before the union to establish denominational schools and to attend them, and to
compete, as regards their schools, on equal terms with other denommatlons, or
Protestants generally, has not been taken away, and can be exercised now as
fully as it could have been before the union. The attendance at these schools,
it is true, may be prejudicially affected by the competition of the free public
schools established under the Act, in the same way that the business of a
merchant who has a right to carry on business, may be affected by another
merchant opening a store in the exercise of a similar right, but the right itself
is as little affected in the one case as the other. Nor do I think these rights in
respect of denominational schools, or any other right or privilege that on the
evidence could possibly be claimed, can be said to be prejudicially affected by
the fact that the property of Roman Catholics, in common with the property of
every one else, is made liable to be taxed in support of the public, undenomi-
national schools that the Act establishes. No right in respect to such schools
is affected by this taxation ; the taxation to support these public schools is for a
provincial purpose, and if Roman Catholics, as is said, are less able to support
their denominational schools by whatever amount of taxes they have to pay to
the public schools, the same may be said of any other tax that is imposed by the
legislature for provincia,l or municipal purposes. On the question of what is
meant by the expression, ¢ prejudicially affect any right,” the judgment of the
court in the New Brunswick school ecase, in which the court had to consider the
effect of these words in the section of the British North America Act, is
instructive.

The Parish Schools Act of New Brunswick, which was in force in that
province when the provinee entered Confederation, secured to all children whose
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parents did not object, the reading of the Bible in the parish schools, and
expressly provided that the Bible, when read in the parish schools by Roman
Catholic children, should, if required by parents, be the Douay version, without
note or comment. But the Common Schools Act, 1871, which repealed the
Parish Schools Act, omitted this provision and declared that all schools conducted
under its provision should be non-sectarian, and the Board of Education, under
the powers given to it by the Act, made the regulation that ‘it shall be the
privilege of every teacher to open and close the school by reading a portion of
sceripture (out of the common or Douay version, as he may prefer), and by offering
the Liord’s prayer.” Tt is evident, therefore, that Roman Catholics were thus
placed in a very different. position as regards the actual enjoyment of the right or
privilege they had to insist that the Douay version should be read to their
children, from that they were in before the passing of the Common Schools Act,
but the court held, that if this were a right or privilege in respect of denomi-
national schools within the meaning of the sub-section, it was not taken away,
although it was not protected by any express enactment, and that, therefore, the
right could not be said to have been prejudicially affected so as to make the Act
invalid. )

But, it is said, Roman Catholics do not claim that the effect of the sub-
section is to render them and their property for ever exempt from taxation for
the support of public schools, and they admit that they are liable and willing to
be taxed for the support of Roman Catholic public schools as they were under the
school system that the present Act has abolished ; and the principal part of the
persuasive argument of the counsel for the applicant was devoted to an endeavour
to show that having regard to the history of the controversy with respect to
denominational schools in the older provinces, Parliament could have intended
nothing else by the provisions of section 22 than to confirm to Roman Catholics
in Manitoba the same rights and privileges in regard to separate schools that
had been won for the minority in Upper Canada, and that were not only confirmed
to Ontario, but were extended to Quebee, by the second sub-section of the 93rd

-section of the British North America Act, and that the court should give effect to

what we must thus assume was the intention and policy of Parliament. It is
urged, too, that if sub-section 1 is to have no more effect than to preserve the
right to maintain denominational schools, it is useless and inoperative, and that
Parliament would never have thought it worth while to make an enactment
merely to preserve this right, as it cannot be supposed that any legislature would
ever think of taking it away. It is satisfactory to find under the circumstances,
that there is still this confidence on the part of the applicant in the fairness and
liberality of those who may from time to time form the majority of the legis-
lature, but admitting that his confidence is well founded, and that the
sub-section will never be required to preserve the right in question, it does not
follow that it must be given the wider operation contended for.

It is, of course, necessary for any one who is interpreting and construing a
statute to make himself acquainted, as far as he can, with the history of the
enactment and the external circumstances which led to its being passed, so that
he may be so far in the place of those whose words he is interpreting that he can
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RECOED.  gee what the words they used relate to. But ‘“ the external circumstances which
Inthe  may thus be referred to do not, however, justify a departure from every meaning
S;‘ff”g%gg:_” of the language of the Act. Their function is limited to suggesting a key to the
— true sense when the words are fairly open to more than one; and they are to be
i Case.  horne in mind with the view of applying the language to what was intended, and
Bas st of not extending it to what was not intended.”  (Mazwell on Statutes, p. 32.) And
—eontinued. a3 Sir William Ritchie said in Ex parte Renaud, < It is a well established canon
of construction that an Act is to be construed according to the ordinary and
grammatical sense of its language, if precise and unambiguous; and it is like-

wise a rule, established by the highest appellate authority, that the language of 10
a statute, taken in its plain, ordinary sense, and not its policy or supposed
intention, is the safer guide in construing its enactments.” The question for a

court always is, not what Parliament meant, but what its language means.”

But looking at the history of the controversy in regard to separate schools,
and at all the external circumstances that we are asked to consider, it is very far
from clear to my mind that Parliament meant anything more by the provisions
of section 22 than the language that it used naturally expresses. It will occur to
overy one that, had it been the intention to give and confirm to Roman Catholies,
or any other class of persons in the new province, the right to have separate
schools, and the immunity from supporting any but their own schools, the right
would have been given in explicit terms. - It was well known what agitation and
bitter ill-feeling the question had caused in Upper Canada before it was settled ;
and if Parliament had intended to settle it once for all for Manitoba, I find it
impossible to think that, with the provisions of the British North America Act
that settled it for Ontario and Quebec before it, and from which section 22 was
adapted, it would not have inserted a similar express provision in the Manitoba
Act. But it has not done so, and the inference I would draw from these external
circumstances, as well as from the language of the section, is that Parliament
intended to leave the question to be settled by the people of the province them-
selves, as it had been by the people of the provinces in which a settlement had 80
been arrived at, making only the natural and just restriction that existing rights
in respect of denominational schools should not be prejudicially affected by any
laws that the legislature should make. As we have seen, ¢ various Protestant
denominations ” were exactly in the same position as regards denominational
schools as Roman Catholics were, and if Roman Catholics can claim the right to
have separate schools and to support only their own schools, so can each one of
these Protestant denominations. But in the absence of any express and explicit
enactment to this effect, 1t is hard to believe that it could have been the intention
or policy of Parliament to impose such a state of affairs upon the new province.

The Act of the legislature that we are asked to hold to be unconstitutional 40
and invalid is one that deals with a subject over which the legislature, by the
constitution of the province, has been given exclusive jurisdiction, subject only
as far as the courts are concerned, to the one restriction ‘or limitation that the
laws to be made by the legislature shall not prejudicially affect these rights in
respect of denominational schools. With the policy of the legislature, the court
has nothing to do, and in dealing with such cases, the presumption of the court
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should always be, I think, in favour of the constitutionality of the Act in
question ; and in this case the court should not undertake to declare the Act
invalid unless it is established beyond reasonable doubt that the legislature has
exceeded its jurisdiction by contravening and infringing upon this restriction or
qualification. The rule that I have indicated is the one that is followed in the
Supreme Court of the United States, and on this subject I cannot do better than
adopt the language of Chief Justice Marshall in Fletcher v. Peck, 6 Cranch, 128:
““ The question,” he says, ‘“ whether a law be void for its repugnancy to the con-
stitution is at all times a question of much delicacy, which ought seldom, if ever,
be decided in the affirmative in a doubtful case. The court, when impelled by
duty to render such a judgment, would be unworthy of its station could it be
unmindful of the solemn obligation which that station imposes; but it is not on
slight implication and vague conjecture that the legislature is to be pronounced
to have transcended its powers, and its Acts to be considered as void. The
opposition between the constitution and the law should be such that the judge
feels a strong and clear conviction of their incompatibility with each other.”

I think my brother Killam was right in dismissing the application to quash
the by-laws, and I agree with the chief justice that this application should be
dismissed with costs. :

JuneMENTS IN THE SUPREME Court OF CANADA.
Delivered October 28th, 1891.

Sir J. W. Rrrcmie, ('.J.

This is an application to quash two by-laws of the municipal corporation of
the city of Winnipeg, which were passed for levying a rate for municipal and
school purposes in that city for the year 1890, and they assess all real and
personal property in the city for such purpose. It is asked that these by-laws be
quashed for illegality on the following, among other grounds: That because of
the said by-laws the amounts to be levied for school purposes for the Protestant
and Roman Catholic schools are united, and one rate levied upon Protestants
and Roman Catholics alike for the whole sum.

The state of education in Manitoba, and the relation of the Catholic Church
in connection therewith, is thus shown by the affidavit of Archbishop Taché,
which is in no way contradicted. He says :—(The Chief Justice here read the
affidavit, ante p. 40.)

It must be assumed that in legislating with reference to a constitution for
Manitoba, the Dominion Parliament was well acquainted with the conditions of
the country to which it was about to give a constitution; and they must have
known full well that at that time there were no schools established by law,
religious or secular, public or sectarian. In such a state of affairs, and having
reference to the condition of the population, and the deep interest felt and strong
opinions entertained on the subject of separate schools, it cannot be supposed
that the legislature had not its attention more particularly directed to the
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RECORD.  educational institutions of Manitoba, and more especially to the schools then in
Inthe  practical operation, their constitution, mode of support, and peculiar character
S(‘)‘J{”c",';’sg(‘l’:"‘ in matters of religious instruction. To have overlooked considerations of this
—  kind is to impute to Parliament a degree of shortsightedness -and indifference,

; Case. . which in view of the discussions relating to separate schools which had taken
R‘i’&gh“ﬁf“é} place in the older provinces or some of them, and to the extreme vigilance with
—continued.  which educational questions are scanned and the importance attached to them,
more particularly by the Catholic Church, as testified to by Monseigneur Taché,

cannot, to my mind, be for a moment entertained. Read in the light of con-
siderations such as these, must we not conclude that the legislature well weighed

its language, and intended that every word it used should have force and effect ?

The British North America Act confers on thelocal legislature the exclusive
power to make laws in relation to education, provided nothing in such laws shall
prejudicially affect any right or privilege with respect to denominational schools,
which any class of persons had by law in the province at the umion;
but the Manitoba Act goes much farther and declares, that nothing in such law
shall prejudicially affect any right or privilege with respect to denominational
schools, which any class of persons had by law or practice in the province at the
union. We are now practically asked to reject the words ¢ or practice”” and
construe the statute as if they had not been used, and to read this restrictive
clause out of the statute as being inapplicable to the existing state of things in
Manitoba at the union, whereas on the contrary, I think, by the insertion of the
words ‘‘ or practice,” it was made practically applicable to the condition at
the time of the educational institutions, which were, unquestionably and solely,
as the evidence shows, of a denominational character. It is clear that, at the
time of the passing of the Manitoba Act, no class of persons had by law any
rights or privileges secured to them, so if we reject the words ‘“ or practice ™ as
meaningless or inoperative, we shall be practically expunging the whole of the
restrictive clause from the statute. I know of no rule of construetion to justify
such a proceeding, unless the clause is wholly unintelligible or incapable of any
reasonable construction. The words used, in my opinion, are of no doubtful
import, but are, on the contrary, plain, certain and unambiguous, and must be
read in their ordinary grammatical sense. Effect should be given to all the
"words in the statute, nothing adding thereto, nothing diminishing therefrom, as
was sald by Tindall, C.J., in Everettv. Wells, 2 Scott, N.R., 581. The legislature
must be understood to mean what it has plainly expressed, and this excludes
construction. See Rex v. Banbuwry, 1 A. & E. 142,

It is a settled canon of construction that no clause, sentence or word shall
be. construed superfluous, void or insignificant, if it can be prevented. See
Queen v. The Bishop of Ozford, 4 Q. B. D. 261.

While it is quite clear that at the time of the passing of this Act, there were
no denominational or other schools established and recognized by law, it is
equally clear that there was at that time in actual operation or practice a system
of denominational schools in Manitoba, well established, and the de facto rights
and privileges of which were enjoyed by a large class of persons. What, then,
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was there more reasonable than that the legislature should protect and preserve
to such class of persons those rights and privileges they enjoyed in practice,
though not theretofore secured to them by law, but which the Dominion
Parliament appears to have deemed it just should not, after the coming into
operation of the new provincial constitution, be prejudicially affected by the
action of the local legislature ?

I quite agree with the cases cited by the learned Chief Justice of Manitoba
as to the rules by which the Act should be construed. I agree that the court
must look, not only at the words of the statute, but at the cause of making it, to
ascertain the intent. When we find the Parliament of Canada altering and
adding to the language of the British North America Act, by inserting a limitation
not in the British North America Act, must we not conclude that it was done
advisedly ? What absurdity, inconsistency, injustice or contradiction is there in
giving the words ¢ or practice’”’ a literal construction, more especially (as I have
endeavoured to show) as the literal meaning is the only meaning the words are
capable of and is entirely consistent with the manifest intention of the legislature,
namely, to meet the exigencies of the country, and cover denominational schools
of the class practically in use and operation ? If the literal meaning is not to
prevail, T have yet to hear what other meaning is to be attached to the words
‘“or practice.” If the legislature intended to protect the classes of persons who
had founded and were carrying on denominational schools of the character of
those which existed at the passing of the Act, I am at a loss to know what other
words they could more aptly have used. They might, it is true, have said:
‘““ which any class of persons has by law or usage,” but the words ‘ practice”
and ‘““‘usage’” are synonymous. 1 agree, also, that we should ascertain what
the language of the legislature means, in other words, to suppose that Parliament
meant what Parliament has clearly said.

It cannot be said that the words used do not harmonize with the subject of
the enactment, and the object which I think the legislature had in view. If the
legislature intended to recognize denominational schools, how could they have
used more expressive words to indicate their intention since the words used,
read in their ordinary grammatical sense, admit of but one meaning, and there-
fore one construction, and we should not speculate on the intention of the
legislature, that intention being clearly indicated by the langnage used, in view
of the condition of, and the state of education in that country, the object the
legislature must have had in view in using them, was clearly to protect the
rights and privileges with respect to denominational schools, which any class of
persons had by law or practice, that is to say, had by usage, at the time of the
union. I cannot read the language of the Act in any other sense.

The decision of the court of New Brunswick in the case of ¢x parte Renaud,
1 Pugsley 278, referred to in the court below, has no application in this case.
That case turned entirely on the fact that the Parish School Act of New Bruns-
wick, 21 Vie., ch. 9, conferred no legal rights on any class of persons with
respect to denominational schools. It was there simply determined that there
were no legal rights with respect to denominational schools, and therefore no
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RECOBD.  rights protected by the British North America Act; a very different case from
Inthe  that we are now called on to determine. It may very well be that in view of
S emecsrt the wording of the British North America Act and the peculiar state of educa-
—  tional matters in Manitoba, the Dominion Parliament determined to enlarge the
Case.  gcope of the British North America Act and protect not only denominational
g;‘g;;*:“ggf sehools established by law but those existing in practice, for as I am reported to
—continued.  have said, and no doubt did say, in ex parte Renaud, that in that case “we must
look to the law as it was at the time of the union, and by that and that alone
governed ' ; now on the other hand in this case, we must look to the practice

with reference to the denominational schools as it existed at the time of the 10

passing of the Manitoba Act.

That this was the view taken by the legislature of Manitoba would seem to
be indicated by the legislation of that province, up to the passing of the Public
Schools Act, which very clearly recognized denominational schools and made
provision for their maintenance and support, providing that support for Protes-
tant schools should be taxed on Protestants, and for Catholic schools should be
taxed on Catholics, and conferring the management and control of Protestant
schools on Protestants and the like management and control of Catholic schools
on Catholics. This denominational system was most effectually wiped out by
the Public Schools Act and not a vestige of the denominational character left 20 -
in the school system of Manitoba. Mr. Justice Dubuc gives an accurate
synopsis of the legislation.

The only question, it strikes me, we are now called upon to consider is : Does
this Public School Act prejudicially affect the class of persons who, in practice,
enjoyed the rights and privileges of denominational schools at the time of the
union ? Now what were the provisions of the Public Schools Act? Mr. Justice
Dubuc likewise gives a synopsis of the Public Schools Act as follows : —

[His Lordship here read the portion of the judgment of Dubue, J., and
proceeded. |

But it is said that the Catholics as a class are not prejudicially affected by 80
this Act. Does it not prejudicially, that is to say injuriously, disadvantageously,
which is the meaning of the word prejudicially, affect them when they are taxed
to support schools of the benefit of which by their religious belief and the rules
and principles of their church they cannot conscientiously avail themselves, and
at the same time by compelling them to find means to support schools to which
they can conscientiously send their children, or in the event of their not being
able to find sufficient means to do both, to be compelled to allow their children
to go without either religious or secular instruction ? In other words, I think
the Catholics were directly prejudicially affected by such legislation; but,
whether directly or indirectly, the local legislature was powerless to affect them 40
prejudicially in the matter of denominational schools, which they certainly did
by practically depriving them of their denominational schools and compelling
them to support schools the benefit of which Protestants alone can enjoy.

In my opinion the Public Schools Act was ultra vires and the by-laws of the
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city of Winnipeg, Nos. 480 and 4883, should be quashed and this appeal allowed
with costs.

StrRoNG, J.

I have read the judgment prepared by the Chief Justice and entirely concur
in the conclusion at which he has arrived as well as in the reasons he has given
therefor. I have nothing to add to what he has said.

(T'ranslation.)
FourxiEr, J.

It is by means of an application to quash by- laws Nos. 480 and 483, passed
by the municipal council of the city of Winnipeg, that the appellant has raised
in this case the important question of the constitutionalty of the Act 53 Vie.,
ch. 88, concerning the public schools of Manitoba.

By the two by-laws passed in virtue of the new School Act and of the
provisions of the Municipal Act a tax of two cents on the dollar is imposed
the value of all property, movable and immovable, in the city of Winnipeg. 'IfJ
proportion of this tax appropriated to school purposes is fixed at four and one-
fifth (41) mills on the dollar.

The ground urged for the quashing of these by-laws is that by them a
uniform tax is imposed upon Catholics and Protestants alike for the support of
the public schools,

This ground is presented in the following terms :—*‘ Because by the said
by-laws the amounts to be levied for school purposes for the Protestant and
Catholic schools are united and one rate levied upon Catholics and Protestants
alike for the whole sum.”

This question was submitted to the Hon. Judge Killam, who decided in
favour of the constitutionality of the Act and of the legality of the by-laws in
question. His judgment was affirmed by the majority of the Supreme Court of
Manitoba. It 1s the last-mentioned judgment which is now submitted for the
consideration of this court.

By this Act, 58 Viec., ch. 88, the system of separate schools, Catholic and
Protestant, which was established in conformity with the Act granting a consti-
tution to Mamtoba, 33 Vie., ch. 8, was completely swept away after an existence
of nineteen years.

It is material to the decision of this question to refer back to the
circumstances which led to the admission of this province into the Canadian
Confederation. First, it must be remembered that (after a rebellion which had
thrown the people into a strong and fierce agitation, inflamed religious and
national passions and caused the greatest disorder, which rendered necessary
the intervention of the Federal Government and which had just been pacified),
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it was for the purpose of establishing public peace and conciliating the people
there that the Federal Government accorded them the constitution which they
have enjoyed up to the present time.

The principle of separate schools introduced into the British North America
Act by the 93rd section was also introduced into the constitution of Manitoba,
and was declared to be applicable to the separate schools which actually existed
in the territory prior to its organization as a province. The population was
then divided almost equally between Catholics and Protestants, and while giving
to the province the power to legislate concerning education, sec. 22, sub-
section 1, nevertheless, adds to the restriction contained in sec. 93 of the
British North America Act against prejudicially affecting in any way the rights
and privileges conferred by law relative to separate schools, the further restriction
that such legislation should not prejudicially affect separate schools existing by
practice at the union.

It 1s upon this extension of the prohibition of section 93, which protected
separate schools, the schools established by practice, that the legislature of
Manitoba acted in introducing the principle of separate schools for Protestants
and Catholics, in the first School Act passed after its organization. For this
purpose it was provided by that Act that the Lieutenant-Governor in Council
should have authority to nominate a board of education, composed of not less
than ten, and not more than fourteen persons, of whom one-half should be
Catholics and the other Protestants, and two superintendents, one for the
Protestant schools and the other for the Catholic schools, who should be joint
secretaries of the board.

The duties of the board are defined as follows :—

1st. To make from time to time such rules as should be deemed expedient
for the organization of the common schools.

2nd. To choose the books, maps and globes for the use of the common
schools, taking care to choose English books, maps and globes for the English
schools, and French books for the French schools, but this power not to extend
to the choice of books concerning religion and morality, such choice being pro-
vided for by a subsequent clause.

8rd. To change and sub-divide, with the sanction of the Lieutenant-
Governor, any school district established under the Act. Sub-section 12 gave to
the board authority to prescribe the books relating to religion and morality for
the use of the schools. Sub-section 13: The moneys appropriated by the
legislature for education shall be equally divided, one-half for the support of
Protestant schools and the other for that of Catholic schools.

The first board nominated by the Lieutenant-Governor in Council was
composed of the Archbishop of St. Boniface, the Bishop of Rupert’s Land,
several Catholic priests and Protestant clergymen of different denominations,
and two lay members for each district.

The Act has been amended from time to time to satisfy the new require-
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ments necessary when the settlement of the province was being developed and
the population had increased, but the system of separate schools for Catholics
and Protestants has always been maintained. The only material changes that
were contained in the Act of 1875, were, that the number of members of the
board was increased to 21, 12 Protestants and 9 Catholics, and the sums voted
by the legislature were to be divided between Protestants and Catholics in
proportion to the number of children attending the schools in each Catholic or

Protestant district.

Subject to these changes the system of separate schools, and the indepen-
dent action of the two sections of the board, were distinctly affirmed by the
subsequent legislation. Section 27 of the Act of 1875, ch. 27, provided that the
establishment in a district of a school of one denomination should not prevent
the establishment of a school of another denomination in the same district.
This principle was extended and made a part of the system of sections 39, 40
and 41 of the Act of 1876, ch. 1.

Such was the state of affairs which had existed in relation to education
since the admission of the province of Manitoba into the union. It is by virtue
of the provisions of the Constitutional Act, confirmed by an Act of the Imperial
Parliament, that all the Acts of the province establishing the systém of separate
schools have been passed and carried out.

Although before the union there was not, strictly speaking, any system of
public education in Manitoba yet for a long time prior to that Protestants and
Catholics were respectively accustomed to maintain on their own account and
at their own expense, schools which were in fact separate schools where instruc-
tion was imparted according to the principles of each denomination. In his
affidavit to this effect produced in support of the grounds advanced by the
appellant, the facts of which are not contested by the other side, Archbishop
Taché refers to the state of affairs then existing as follows :—

‘““Before the Act of the Parliament of Canada passed in the 83rd year of the
reign of Her Majesty Queen Victoria, ch. 3, known as the Manitoba Act, and
before the Order in Council made in virtue of that Act, there existed in the
territory now forming the province of Manitoba a number of effective schools for
the education of children. 8. These schools were separate schools (denomi-
national), some being regulated and controlled by the Catholic Church and the
others by the various Protestant denominations. 4. The necessary means for the
support of the Catholic schools were furnished in part by school fees paid by the
parents of the children who attended the schools, and the rest was paid by the
church from contributions by its members. 5. During this period Catholics had
no interest in nor control over Protestant schools, and the Protestants had no
interest in nor control over Catholic schools. There were no public schools in
the sense of schools supported by the state. Catholics maintained the schools of
their church for the benefit of Catholic children and were not obliged to con-
tribute to the support of any others. In everything pertaining to education the
Catholics during this period were, by usage and practice, separated from the
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remainder of the population, and their schools were conducted in accordance
with the principles and doctrines of the Catholic Church.”

In the same affidavit the Archbishop declares that the church considers the
schools established under the Public Schools Act not proper schools for the
education of Catholic children and that Catholic children will not attend them;
that sooner than patronize these schools Catholics will prefer to go back to the
system in force prior to the Manitoba Act, and that they will establish and
maintain schools which will conform to the principles of their faith; that
Protestants approve of the system of education established by the Public Schools
Act because they resemble in every respect the schools which they maintained
prior to the repeal of the former statutes which recognised the system of separate
schools over which they had absolute control.

The affidavits in opposition to the motion showed that the schools existing
prior to the admission of Manitoba into the union were only private schools,
subject to no control on the part of the public and receiving no public subsidies;
that no taxes were imposed by authority for this object, and there were no legal
means of compelling the public to contribute to the support of these private
schools.

The affidavits produced on each side in no way contradict each other and
they give a correct idea of the situation of the schools existing in the territory
which now forms the province of Manitoba. Their effect is that it is clearly proved
that the schools then existing, though not established by any law, were in fact
and in practice separate schools (denominational schools). It is this state of
affairs which has been sanctioned by section 22, sub-section 1, of the Con-
stitutional Act of Manitoba, by enacting that nothing in the laws which shall be
passed by the legislature shall prejudicially affect any right or privilege conferred
at the union by law or practice on any particular class of persons in the province,
in relation to separate schools (denominational schools).

This provision is the source of the power exercised by the legislature of
Manitoba by virtue of the Act 34 Vic., ch. 12, confirming and approving of the
system of separate schools previously in existence. We have seen from the
principal provisions of the statute above cited that the control exercised by Pro-
testants and Catholics over their respective schools was preserved to them by the
law and by the subsequent enactments until the passing of the Act 53 Vic., ch. 38.

In the session of 1890 the legislature passed two Acts on the subject of
education. The first, ch. 87, abolished the board of education formerly existing,
as well as the office of superintendent of education, and created a department of
education formed of the executive or of a committee taken from its members, nomi-
nated by the Governor-in-Council, and of an Advisory Board composed of seven
members, of whom four were to be nominated by the department of education, two
by the teachers of the provinee and one by the council of the university. Among
their other duties the Advisory Board had power to choose and prescribe text books
and books of reference for the use of schools and school libraries, to define the
qualifications of teachers and inspectors of schools; to name the persons who
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should prepare examination papers; to prescribe the form of religious exercises
which should be used in the schools.

The other Act is ¢ The Public Schools Act,” ch. 38, the constitutionality of
which is attacked. It revokes all statutes in force concerning education and
declares, by sec. 3, that all school districts, Protestant and Catholic, and also the
elections and nominations to every office, the contracts and assessments hereto-
fore made with respect to Catholic and Protestant schools and in existence at the
time of its coming into foree should be subject to the provisions of the present
Act. Sec. 4 continues in office the trustees existing at the time of its coming
into force as if they had been appointed under the provisions of the Act. Seec. 5:
All public schools shall be free, and all children from 5 to 16 years of age in
rural municipalities, and from 6 to 16 years of age in cities shall have the right
to attend them. Sec. 6: The religious exercises in the public schocls shall be
conducted in accordance with the regulations of the Advisory Board. The time
for these exercises is fixed, and if parents don’t wish their children to take part
in them the latter shall be dismissed before these exercises begin. By sec. 7,
the use of religious exercises is at the option of the school trustees for the
district, and upon receipt of authority in writing from the said trustees the
teachers will be obliged to hold these religious exercises. The public schools
will not be sectarian, and no religious exercises will be permitted except in the
manner above prescribed.

The Act provided for the establishment of school districts in the rural
municipality, and in the cities and towns, for the election of school trustees, and
the imposition of taxes for school purposes.

Sec. 92 declares ¢ that the municipal council of every city, town and village
shall levy and collect upon all taxable property within the limits of the munici-
pality, in the manner prescribed in the Act and in the Municipal and Assessment
Acts, such sums as shall be required by the trustees for school purposes. Sec. 108
contains, on the subject of the legislative grant for schools, the following
provision : (a) * Every school which shall not be conducted in conformity with
the provisions of this Act or of any other Act then in force, or in conformity with
the regulations of the Department of Kducation or the Advisory Board, will not
be considered a public school according to law and will receive no portion of the
legislative grant.” Sec. 143 directs that ¢ teachers shall not use any other school
books than those authorized by the Advisory Board, and no part of the legislative
grant will be paid to schools using unauthorized books.” By sec. 179: “1In
cases where, before the coming into force of this Act, Catholic school distriets
have been established such as are mentioned in the preceding section, that is,
covering the same territory as a Protestant district, such Catholic school district,
from the time of this Act coming into force, shall cease to exist, and all the pro-
perty of such district, with its liabilities, shall belong to the public school distriet.”

These provisions taken together have produced a complete change in the
system of education; the statute has swept away not only the clauses of the
former law establishing separate schools, but has even forbidden the use of the
terms ‘¢ Catholic and Protestant denominations.” Sec. 179, in cases where a

RECORD.
In the
SupremeCounrt
of Canada.

Case.
Judgment of
Fournier, J.
—continued.



RECORD.
In the
SupremeCozert
of Canada.

Case.

Judgment of
Fournier, J.
—continued.

114

Catholic school district covers the same territory as a Protestant district, goes
the length of confiscating the property of the Catholic district and handing it
over to the Protestant district designated by the name of public school.

By this analysis of the principal provisions of the Act 53 Vic., ch. 88, it will
be seen that the legislature of Manitoba, having first established, in conformity
with the power given to it by its constitution, a system of separate schools, has
completely abolished the system and mgamzed another directly opposed to it by
which it sweeps away the right to separate schools such as had existed up to that
time, substituting for it another, founded after the non-sectarian principle,
excluding religious instruction from the schools and allowing the school trustees
to choose the books relating to religion and morahty which shall be used in the
schools.

The system thus established is altogether opposed to the religious ideas of
Catholics and to the doctrines of the Roman Catholic Church, and takes away
from them the right recognised by the Manitoba Act to have separate schools.

Is not this legislation beyond the power of the legislature? Is it not
directly opposed to sec. 22 of the Manitoba Act, and therefore ultra vires?

Section 93 of the British North America Act, which gives to the provincial
legislatures authority to legislate on the subject of education, contains the
following restriction : ‘“ Nothing in such law shall prejudicially affect any right
or privilege conferred by law before the nnion upon any particular class of
persons in the province with respect to separate schools (denominational).”

This provision was inserted in the first sub-section of section 22 of the
Manitoba Act with the single alteration of the addition of the words ‘or practice”
after the words ‘“ by law,” so that this section now reads as follows :—¢ Nothing
in such laws shall prejudicially affect any right or privilege conferred before the
union by law or practice upon any particular class of persons in the province
with respect to separate schools (denominational schools).”

The solution of this question, then, rests altogether upon the interpretation
to be given to the words ¢ or by practice ”’ introduced into section 22, and which
are not found in section 93 of the British North America Act. Evidently the
addition of these words was not made without design, and their signification
should be ascertained by the application of the rules governing the interpretation
of statutes as laid down in the books.

One of the first rules is, that when the terms of a statute are susceptible of
only one meaning the court cannot inquire into the intention of the legislature
according to its own ideas of what it was intended to enact. M azwell on Statutes,
p. 6; Re York v. Midland Railway Company, 1 E. and B. 858.

When the language is precise and unambiguous, but at the same time not
susceptible of a reasonable interpretation and consequently the Act cannot be
enforced, the court has no right to give the words, on mere conjecture a meaning

. which does not belong to- them. Mazwell on Statutes, p 23. This rule is only
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applicable to the case where the language is precise and susceptible of only one
meaning.

The words “ or practice ”’ inserted in section 22 of the Manitoba Act have
not in fact a technical meaning, although in ordinary language they have a clear
and unambiguous meaning. It is argued, however, that they signify that Roman
Catholics, although compelled to contribute to the support of public schools, may
still maintain separate schools as private schools. Such a construction is very
narrow and one entirely opposed to the terms of section 22. It is argued also,
that they assure to them exemption from the obligation to attend the public
school, but in my opinion the most liberal and sensible interpretation beyond
doubt is that separate schools being, as a matter of fact, in existence at the time
of the union, these words were introduced into the Manitoba Act to give them a
legal existence and to prevent the local legislature from legislating to their
detriment.

9

If the words ‘“ by practice ”’ were susceptible of different interpretations the
old rule of interpretation could be applied which declares that what might be
said to be contained in the letter of the statute is not within the bounds of the
Act if it does not conform to the intention of the legislature Mazwell, p. 24 ;
Bacon’s Abr., Statute, (1) E. Tt is, then, the intention of the legislature which
should be looked for in order to gain a correct idea of the meaning of the words
‘“ by practice.” At p. 27, Maxwell says further: ¢ To arrive at the real meaning,
it is always necessary to take a broad general view of the Act, so as to get an
exact conception of its aim, scope 'and object. It is necessary, according to
Lord Coke, to consider: 1. What was the law before the Act was passed;
2. What was the mischief or defect for which the law had not provided;
8. What remedy Parliament has appointed ; and 4. The reason of the remedy.”
This rule was enunciated in Heydon’s case, 3 Rep. 7, decided in the reign of
Queen Elizabeth, and has been followed ever-since.

It is often necessary, in order to ascertain the real meaning of the words
used in a statute, to go back to the history of the subject-matter and examine
the particular circumstances which induced the legislature to adopt the provision.

In the ease of the River Vear Commissioners v. Adamson (8 App. Cas.) Lord
Blackburn says at page 756 :—

“I shall state as precisely as I can what I understand from the declded
cases, to be the principles on which the courts of law act in construing instru-
ments in writing, and a statute is an instrument in writing. In all cases the
object is to see what is the intention expressed by the words used. But from the
interpretation of language, it is impossible to know what that intention is without
inquiring farther, and seeing what the circumstances were with reference to
which the words were used, and what was the object appearing from the circum-
stances, which the person using them had in view, for the meaning of Words
varies a,ccordlng to the circumstances with respect to which they were used.”

“In the interpretation of a statute,” says Maxwell, at p. 80, citing
Graham v. Bishop of Exeter, Rep. by Moore 462, * the interpreter, in order to
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understand the subject-matter and the scope and object of the enactment, must,
in Coke’s words, ascertain what was the mischief or defect for which the law
had not provided, that is, he must call to his aid all those external or historical
facts which are necessary for this purpose, and which led to the enactment, and
for these he may consult contemporary or other authentic works and writings.”

In Attorney-General v. Sillem, 2 H. & C., Lord Bramwell expressed the same
view when he said at p. 529: ‘It may be a legitimate mode of determining the
meaning of a doubtful document to place those who have to expound it in the
situation of those who made it, and so, perhaps history may be referred to, to
show what facts existed bringing about a statute, and what matters influenced
men’s minds when it was made.”

Similar language was used by L. J. Turner in Hawkins v. Gathercole (6 De G.,
M. & G. 1.) He says at pp. 20 and 21 : *In construing the Acts of Parliament,
the words which are used are not alone to be regarded. Regard must also be
had to the intent and meaning of the legislature. The rule upon the subject is
well expressed in the cases of Stradling v. Morgan, Plowd. 204; and also in
Eyston v. Studd, Plowd. 467. In determining the question before us, we have

10

therefore to consider not merely the words of the Act of Parliament, but the -

intent of the legislature to be collected from the cause and necessity of the Act
being made, from a comparison of its several parts, and from foreign (meaning
extraneous) circumstances, so far as they can justly be considered to throw light
upon the subject.”

In Holme v. Guy (5 Ch. D. 905), Jessel M. R., says: ¢ The court is not
oblivious of the history of law and legislation. Although the court is not at
liberty to construe an Act of Parliament by the motives which influenced the
legislature, yet when the history of law and legislation tells the court what the
object of the legislature was, the court is to see whether the terms of the section
are such as to fairly carry out that object and no other, and to read the section
with a view to finding out what it means, and not with a view of extending it to
something that was not intended.”

To establish the real meaning of the words ‘or by practice,” these
authorities justify us in examining the circumstances under which, and the
object for which, these words were introduced into the Act.

The 93rd section of the British North America Act gives to the legislature
of each province the exclusive power to make laws concerning education, subject,
however, to certain restrictions, the first of which is that nothing in those laws
shall prejudicially affect any right or privilege which any class of persons has
by law. Sub-section 1 of the 22nd section of the Manitoba Act adds to this
prohibition that of prejudicing the rights conferred by practice on any class of
persons as well as those conferred by law.

What was the reason of the introduction of this restriction into sec. 93,
and with what intention was it extended to rights and privileges which rested
only upon practice in Manitoba at the time of the passing of the Act 33
Vie., ch. 8?2
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When the provinces of Ontario, Quebec, Nova Scotia and New Brunswick
were united each had a complete system of public schools established by law.
In Ontario and Quebec the law recognized, in favour of minorities of a different
creed from that of the majority, the right to have separate schools. In estab-
lishing these schools the minorities were relieved from contributing to the
support of the public schools and were entitled to a proportionate share of the
legislative grant.

In Upper Canada (Ont.) the question of separate schools had formed the
subject of active and fierce struggles between Protestants and Catholics, but it
was eventually set at rest by the School Act of 1863, which re-established peace
and harmony in the province.

In Nova Scotia and New Brunswick there was a different state of affairs;
although, as a matter of fact, the Catholics there had their own schools under
the law relating to common or parish schools, yet these schools were not recog-
nized as separate schools, and the Catholics had no right or privilege by law in
that respect.

- The authors of Confederation, in order to avoid a renewal of the dis-
turbance which had existed over this matter in the old province of Canada

~ between Catholics and Protestants, while recognizing in the provinces the sole
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right to legislate with respect to education, wisely adopted provisions for the
protection of the rights and privileges of minorities by prohibiting all legislation
which would work injury to the rights and privileges existing with respect to
education.

This restriction was to be applied to every new province subsequently
coming into the union as well as to those which originally formed part of it.

A question concerning the extent of this restriction was raised in New
Brunswick. The law in force on this subject at the date of the Confederation
was the Parish Schools Act of 1858. 1In 1871 the legislature passed an Act in
respect to common schools, to which the Catholics made strong objections.
Petitions were sent to the legislature and to the Parliament of Canada to prevent
it coming into force. Eventually the matter was brought before the Supreme
Court of New Brunswick, and that court, in a very elaborate judgment delivered
by Sir W. J. Ritchie, then Chief Justice of the Supreme Court of New Bruns-
wick, decided that the Catholics of New Brunswick had not by law, at the time
of Confederation, any right or privilege with respect to separate schools. In
the course of his observations the Hon. Chief Justice thus expresses himself:
‘““ Where is there anything that can, with propriety, be termed a legal right ?
Surely the legislature must have intended to deal with legal rights and privi-
leges. How is it to be defined ? How enforced ?”’ And further on: ‘If the
Roman Catholics had no legal rights, as a class, to claim any control over, or
to insist that the doctrines of their church should be taught in all or any schools
under the Parish Schools Act, how can it be said (though as a matter of fact
such doctrines may have been taught in a number of such schools) that, as a
class of persons, they have been prejudicially affected in any legal right or
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privilege with respect to ‘denominational schools,” construing these word in
their ordinary meaning, because under the Common Schools Act of 1871 it is
provided that the schools shall be non-sectarian ?

This decision was afterwards affirmed by the Privy Council. It is easy to
see, by the reasons given in support of this decision, and by the importance
attached to the expression ¢“legal rights,” that if the rights which the Catholics
had by practice, had been specially mentioned, as well as those existing by law,
the decision would have been different.

Mr. Ewart, counsel for the appellant, having remarked that the words ¢ by
practice ”” were introduced into the Manitoba Act to avoid the difficulties which
had arisen in New Brunswick, the Attorney-General, counsel for respondent,
stated that the School Act of New Brunswick was passed in 1871, a year after
the Manitoba Act was passed, but he should have added that the proposed law
had been for some time before the legislature and the public, and had been
made the subject of very vigorous debates. The Hon. Geo. E. King had
mntroduced this measure for the first time in 1869 and a second time on 24th
February, 1870, when it was referred to a Committee of the Whole House and
discussed on 17th, 22nd and 31st March and 1st April. The Act did not come
into force until a year after it was passed.

The Manitoba Act, passed by the Parliament of Canada, became law on the
12th May, 1870, more than one month after the Schools Act of New Brunswick
was discussed, and more than a year after the first introduction of that Act into
the legislature.

Would it be at all extraordinary if the discussion which had taken place
upon this subject at various times, had been published, publicly commented
upon and had come to the knowledge of the members of the Government of

. Canada and of the House of Commons ?

It is certain that the disturbance produced by this Bill invaded the
Commons, and it was, no doubt, for the purpose of preventing a renewal of such
disturbance that the words « by practice ” were added in the 22nd section of the
Manitoba Act.

The existence of separate schools in the territory of Manitoba before the
organization of the province, was well known, as well as the fact that no law
existed to protect Catholic minorities or those of Protestants who might wish to
preserve their separate schools. These facts, it may be presumed, were known
to the legislators. As there was, then, no law in existence with respect to
separate schools, nor any other kind of schools, the first sub-section of section
93 of the British North America Act, or its introduction into the Manitoba Act,
would have been of no avail. The Catholics of that province would have found
themselves in a worse position than those in New Brunswick, for there, at all
events, as was stated in the judgment in Renaud’s case, the Catholics, though
without rights established by law, could, however, have had their doctrines
taught in the existing schools.
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The framers of the Manitoba Act seem to have been impressed by this
state of affairs and it was, no doubt, to remedy it that they inserted in sec. 22
the words ¢ by practice,”” which are not found in sec. 93, for the purpose of
afterwards securing to Catholic or Protestant minorities the right to separate
schools which they then enjoyed by practice. The legislature of Manitoba so
thoroughly appreciated the intention of the Federal Parliament in introducing
the words ‘¢ by practice ”” into the Manitoba Act, that by its first statute with
respect to schools, it established a complete system of separate schools, Catholic
and Protestant, which has existed for nineteen years. Its interpretation of the
words ‘“ by practice ” is in accordance with the spirit of the legislation and the
rules of interpretation.

If clause 22 had only contained the terms of sub-section 1 of sec. 93 it
would not have protected the rights of the minorities, because the terms “rights
and privileges by law”” would not have been applicable to the state of affairs
existing in Manitoba where separate schools had no legal existence though they
had been established for a long time by practice and usage.

The addition of the terms ‘“by practice ” was essential to meet the case
which it was desired to provide for.

If it is a fact that these words have no technical meaning it is none the less
a fact that under the circumstances in which they were used they have a clear
and precise meaning and exactly cover the idea which it was intended to express
of a matter which, though having no sanction by law yet existed in fact by usage,
and the custom of the country. It is expressed in ordinary language and should
be construed by its ordinary and popular meaning. The terms by law” and
“ by practice ~’ evidently signify different things and the addition of the words
“by practice”’ makes it clear that the legislature intended to extend the
restriction so as to make it applicable to the peculiar condition of the province.
These words have not been placed there inadvertently and without purpose.
The position of the separate schools existing in fact was made known to the
framers of the Act at all events by the delegates sent to regulate the terms of
admission of the province into Confederation. The question, no doubt, was
thoroughly discussed and it was for the purpose of finally settling it that the
words ¢ by practice ” were added in sec. 22 in order to prohibit all legislation to
their prejudice.

It would be absurd to say that the privilege guaranteed to Catholics by the
words “ by practice” could be satisfied by allowing them to have separate
schools in the shape of private schools carried on at their own expense. As
such privilege exists at common law no legislation would be required to secure
it and the expression by practice” would then be entirely abortive and
without meaning. While the Federal Parliament knew of the existence in the
territory of separate schools, and that there was no law authorizing them, and
was willing to secure to them a legal existence after the union, it also knew that
the provisions of the British North America Act alone were not sufficient for that
object. It is, no doubt, for this reason that section 98 was modified by the
addition of the words ¢ by practice.”
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Case. We may here then apply the rule which directs that when the language of
Judgment of &N Act is susceptible of two meanings, one of which would be absurd and the
Fournier, . other reasonable and salutary in its effect, the latter should be adopted as being

in accord with the intention of the legislature.

In the case of the Queen v. Monk (2 Q. B. D. 555), Brett, 1..J., says: ‘“When
a statute is capable of two constructions, one of which will work a manifest
injustice, and the other will work no injustice, you are to assume that the
legislature intended that which would work no injustice.”” Lord Blackburn
expresses the same opinion in the case of Rothes v. Kirkcaldy Waterworks
Commissioners, T App. Cas. 702, when he says: “I quite agree that no court is
entitled to depart from the intention of the legislature as appearing from the
words of the Act, because it is thought unreasonable, but when two constructions
are open, the court may adopt the more reasonable of the two.”

It is easy to see which of these two constructions is the more just and
reasonable. If the construction put upon the words by practice” was not
sufficient to give them a right to maintain their separate schools, Catholics
would be taxed for schools which they could not attend and of which Protestants
would have the sole benefit, while, on the contrary, by giving the words ‘ by
practice "’ their true construction, Catholic schools will be recognized by law.
These words ¢ by practice” have, beyond doubt, been introduced into the
Manitoba Act to secure to those who desire it the right to maintain their
separate schools and to give them the sanction of law.

These reasons seem to me sufficient to prove that the Act in question
constitutes a clear contravention of the provisions of sec. 22, sub-section 1, of
the Manitoba Act which forbids all legislation calculated to prejudicially affect
separate schools.

There is another rule of construction which directs that in order to correctly
interpret a statute it should be considered as a whole and its various provisions
compared one with another so as to ascertain its true spirit. The Manitoba Aet
does not deal with the subject of separate schools in sec. 22 only; there are,
indeed, a number of other provisions on this subject, taken in part from sec. 92
of the British North America Act, the object of which evidently is to protect the
exercise of the right to separate schools by the first section.

Sub-section 2 allows an appeal to the Governor-General in Council from
every act or decision of any provincial authority affecting any of the rights or
privileges of the Protestant or Roman Catholic minorities of Her Majesty’s
subjects, relative to education.

~_Sub-section 8: In case any such provincial law as from time to time seems
to the Governor-General in Council requisite for the execution of the provisions
of this section is not made, or in case any decision of the Governor-General in
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Council upon any appeal under this section is not duly executcd by the proper
provincial authority, then, and in every such case, and so far only as the
circumstances of each case shall require, the Parliament of Canada shall have
power to pass remedial laws for the due execution of the provisions of this
section, as well as of any decision of the Governor-General in Council under the
authority of this same section. '

Sub-section 1, in speaking of separate schools, provides that no prejudice
shall be worked to a right or privilege existing by law or practice on the subject
of these schools ; the second gives a right of appeal from every Act or decision
of the legislature or any other provincial authority calculated to affect the rights
or privileges of Catholic or Protestant minorities on the subject of education.
If these minorities have any rights or privileges on the subject of education they

" are, beyond doubt, those which relate to their separate schools. It is certain,
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then, that they have rights and privileges on this subject since the law gives a
right of appeal to protect them against every injury which operates to their
prejudice. Why should an appeal have been given to them if they have no
right with respect to separate schools ? Is it not, on the contrary, because they
were already in possession of this right, by practice, that Parliament has given
it the sanction of law by this provision in order to protect them against every
injury by the legislature or any other provincial authority.

The construction given to the words ‘* by practice ”’ 1s, therefore, found to
be confirmed by the other provisions of section 22 so as to leave no doubt as to
their meaning.

I am therefore of opinion that the Act 53 Vie., ch. 88 (Man.) with respect
to public schools is wltr« vires, and that the two by-laws passed by authority of
that Act are illegal and ought to be set aside and the appeal allowed with costs.

(T'ranslation.)

TASCHEREAU, J.

The appellant by the proceedings taken in this case attacks the con-
stitutionality of the Public Schools Act passed by the legislature of the province
of Manitoba in 1890. The proceedings taken before the provincial courts, and
the manner in which the question has been submitted to us, have already been
referred to at length by my learned colleagues who have just given their opinion,
and it would be a waste of time to repeat them. The question of law itself is
narrowed down to a small compass, for the respondent and the Attorney-General
of the province in their factum and in their argument before this court, as well
as the learned judges of the court below, concede that the Catholics cf the
province are not, and could not be deprived, by the Act in question, of the right
which they always had to have separate schools, and could not be obliged {o
send their children to the public schools. It is purely on the provisions of the
statute which impose upon the Catholics a tax for the support of the public
schools that there is any controversy. ‘
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Judgment of education, subject and according to the following provisions: Nothing in any
Tascherean.J, guch law shall prejudicially affect any right or privilege with respect to denomi-

" national schools which any class of persons may have by law or practice (ou par

la coutume).” These are precisely the words used in the 93rd section of the
British North America Act, with the simple addition of the words ‘“or practice ”’
(ou par la coutume).” 10

It must therefore be the m'ghts and privileges that the Catholics of that part
of the country enjoyed by custom at the time of the union in reference to the
denominational schools (for there were none by law on the subject-matter) which
cannot be interfered with by the legislature, the power of the legislature in the
matter of education being subject to the above restriction. This could not be
controverted, and the learned Attorney-General of the province has become a
party to the appeal in this case only to contend that the statute, passed by the
legislature, although enacting that the appellant (and with him all the Catholics
of the province) is bound to contribute his share of the tax imposed for the
support of the public schools, does dot in any wise prejudice any right or privilege 20
which they enjoyed by custom. It is necessary, therefore, to first ascertain what
evidence there is in the case in reference to such custom or practice in that part
of the North-west Territories prior to the union. His Grace the Archbishop of
St. Boniface, in an affidavit filed in the proceedings by the appellant, deseribed
it as follows :—

¢ Prior to the passage of the Act of the Dominion of Canada, passed in the
33rd year of the reign of Her Majesty Queen Victoria, chapter 8, known as the
¢ Manitoba Act,” and prior to the Order in Council issued in pursuance thereof,
there existed in the territory now constituting the province of Manitoba, a
number of effective schools for children. These schools were denominational 30
schools, some of them regulated and controlled by the Roman Catholic Church,
and others by various Protestant denominations. :

“ The means necessary for the support of the Roman Catholic schools were
supplied to some extent by school fees paid by some of the parents of the children
who attended the schools, and the rest was paid out of the funds of the church
contributed by its members. :

“ During the period referred to, Roman Catholics had no interest in or
control over the schools of the Protestant denominations, and the members of
the Protestant denominations had no interest in or control over the schools of
the Roman Catholics. There were no public schools in the sense of state schools. 40
The members of the Roman Catholic Church supported the schools of their own
church for the benefit of the Roman Catholic children, and were not under
obligation to, and did not contribute to the support of any other school.

“In the matter of education, therefore, during the period referred to, Roman
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Catholics were, as a matter of custom by practice, separate from the rest of the
community, and their schools were all conducted according to the distinctive
views and beliefs of Roman Catholics as herein set forth.

“ Roman Catholic schools have always formed an integral part of the work
of the Roman Catholic Church. That church has always considered the
education of the children of Roman Catholic parents as coming peculiarly
within its jurisdiction. The school, in the view of the Roman Catholics, is in
a large measure the ¢children’s church,” and wholly incomplete and largely
abortive, if religious exercises be excluded from it. The church has always
insisted upon its children receiving their education in schools conducted under
the supervision of the church, and upon being trained in the doctrines and faith
of the church. In education, the Roman Catholic Church attaches very great
importance to the spiritual culture of the child, and regards all education
unaccompanied by instruction in its religious aspect as possibly detrimental and
not beneficial to children. With this regard the church requires that all teachers
of children shall not only be members of the church, but shall be thoroughly
imbued with its principles and faith ; shall recognize its spiritual authority and
conform to its directions. It also requires that such books be used in the
schools, with regard to certain subjects, as shall combine religious instructions
with those subjects, and this applies peculiarly to all history and philosophy.”

His Grace further swears that :

“ The church regards the schools provided for by ¢ The Public Schools Act,’
and being chapter 88 of the statutes passed in the reign of Her Majesty Queen
Vietoria, in the 53rd year of her reign, as unfit for the purpose of educating
their children, and the children of Roman Catholic parents will not attend such
schools. Rather than countenance such schools, Roman Catholics will revert
to the system of operation previous to the Manitoba Act, and will establish,
support and maintain schools in accordance with their principles and faith as
aforementioned.

¢ Protestants are satisfied with the system of education provided for by the
said Act, ¢ Public Schools Act,” and are perfectly willing to send their children
to the schools established and provided for by the said Act. Such schools are
in fact similar in all respects to the schools maintained by the Protestants under
the legislation in force immediately prior to the passing of the said Act. The
main and fundamental difference between Protestants and Catholics with
reference to education, is, that while many Protestants would like education to
be of a more distinctly religious character than that provided for by the said
Act, yet they are content with-that which is so provided and have no conscien-
tious scruples against such a system ; but Catholics, on the other hand, insist
and have always insisted upon education being thoroughly permeated with
religious aspects. That causes and effects in science, history, philosophy and
aught else should be constantly attributed to the Deity and not taught merely as
causes and effects.

“ The effect of ‘ The Public School Act’ will be to establish public schools
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RECORD. in every part of Manitoba where the population is sufficient for the purpose of a
e . 8chool, and to supply in this manner education to children free of charge to
S;‘f,”g’;‘;gé’:"t them or their parents further than their share in common with other members
—  of the community of the amounts levied under and by virtue of the provisions

Case.  eontained in the Act.
Judgment of

Tascharean,J. “In case Roman Catholics revert to the system in operation previous to the
" Manitoba Act, they will be brought in direct competition with the said public
schools ; owing to the fact that the public schools will be maintained at public

expense, and the Roman Catholic schools by school fees and private subscriptions,

the latter will labour under serious disadvantage. They will be unable to afford
inducements and benefits to children to attend such schools equal to those

afforded by public schools, although they would be perfectly able to compete

with any or all schools unaided by law-enforced support.”

John Sutherland and Alexander Polson, in the two affidavits produced by the
respondent filed in answer to the petition of the appellant, also described how
matters stood in the province in reference to schools prior to the union, as
follows :—

“ That schools which existed prior to the province of Manitoba entering
Confederation were purely private schools, and were not in any way subject to
public control, nor did they in any way receive public support.

“ No school taxes were collected by any authority prior to the province of
Manitoba entering Confederation, and there were no means by which any person
could be forced by law to support any of the said private schools. I think the-
only public revenue of any kind then collected was the customs duty, usually
4 per cent.”

The only possible conclusion of fact to be drawn from these affidavits,
which form the only evidence of record on this point, is that prior to the union,
the Catholics residing in that territory by custom, enjoyed not only the privilege
of having their schools, but also, negatively and as a correlative and an essential
part of such privilege, that of not being obliged to contribute to the support of
any other system of education. The fact of not being assessable for the support
of other schools than their own, was the privilege which they had. The
privilege alone of having their private schools would have been illusory—in fact,
1t could not be said to be a privilege; the right to have private schools is a
common law right. To retain a custom or practice which would have enabled
them to support their own schools as well as the schools of others, would have
been a singular privilege. In fact, the privilege then ought more properly to be
said to belong to the class of persons whose schools would have been supported
by the Catholics. This, it seems to me, is in effect what the respondent says he
is willing to concede now to the Catholic minority in the province :—

““The statute of 1890, says the respondent, obliges, it is true, the Catholics
to contribute to the support of public schools but it does not compel them to
send their children to these schools, and does not prevent them either from
establishing separate schools, and therefore, does not prejudice any of the rights
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or privileges enjoyed by them by custom prior to the union, and the statute then
18 wnira vires.”  Such an argument is, in my opinion, entirely erroneous. As a
matter of fact I would not believe that it was seriously relied on, were it not
that the provincial court has adopted it. It virtually amounts to this: to allow
the majority, which is non-Catholic, to say to the Catholic minority, “ You have
the privilege of having your schools, you can retain it, provided you help to
support ours ; you cannot send your children to our schools, but we do not ask
that you should, all we want you to do is to pay for the education of our
children.”

I have looked in vain through the record to come to the conclusion that this
was the custom or practice prior to the union. The contrary, to my mind, is
clearly proved. Can it be possible to imagine the practical existence of such a
system as the one that the respondent would like to establish in Manitoba, and
at the same time say that the right to have separate schools exists, a right
which could not be denied under section 22 of the Act constituting the province
of Manitoba ? It is evident that the legislature by this section, foreseeing that
necessarily in the near future, one or the other of the two classes, Protestant or
Catholic, wouyld preponderate by its numbers in the projected province, provided
for either case. At that time they were about equally divided, for if we refer to
the legislation which was enacted by the new province on this subject-matter,
in 1871, we find that it was provided that the Board of Education should have
an equal number of Protestants and Roman Catholics, with a superintendent for
each class, also dividing equally between the two classes the Government
subsidy. It was when this was the actual state of affairs that Parliament
provided, by section 22, for either of these eventualities. By the first sub-
section, which I have given at length, Parliament secures to the minority, either
Protestant or Catholic, as the case may be, the right which they had at the time
by custom (or plactlce) and by sub-section 2 gives a right of appeal to the
Governor-General in Council in respect to any legislation which might be made
in relation to their rights on this matter. If it had happened that the Protes-
tants had been in the minority they certainly could not have been forced to
contribute to the support of Catholic schools. They would immediately have
claimed the right to have their schools, as their co-religionists have in the
province of Quebec, the right or privilege in its entirety and without prejudice,
that is, with the exemption of being taxed for the Catholic schools. The
Catholics of Manitoba, who are to-day in the minority, claim but the same right
and the free exercise of such right. I am of the opinion that their claim is well
founded. They have the same right to establish their system of schools as
their co-religionists have in the province of Ontario, or on the same principle.

It is with this object in view and this object alone—at least, I cannot
suppose any other—that the special provision in reference to denominational
schools, reproduced from the British North America Act, was inserted in the
Act constituting the province of Manitoba, adding the words or “by custom,”
or ‘“‘by practice,” words which had become necessary, as I have already stated,
to complete the idea of the legislature and to provide for its due execution, it
being a well-known fact that at that time there existed no law in the territory
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omse.  Oeneral, whilst in the abstract they are willing to recognize to the minority the

Judgment of Tight to have separate schools, yet they want to interfere with the free exercise

TascheraanJ. of such right. The whole of the Government grant to education is by the

" statute in question appropriated to the public schools or free schools; nothing

is granted to the minority, sec. 108. Nevertheless this grant is taken out of the

public revenue to which the minority has contributed its pro ratd proportion,

and this fact is the sole basis of His Grace the Archbishop of St. Boniface’s

complaint in the 11th paragraph of his affidavit, but upon which an erroneous

interpretation has been put by some. His Grace does not fear for the

Catholic schools the competition of the public schools, if the legislature will only

place them on the same footing before the law. What His Grace does assert is

that if it is intended to support the public schools at the cost of the state and

leave the Catholic schools to be supported by voluntary contributions, the latter

will find themselves in a most disadvantageous position. I do not think it is

necessary to add anything to demonstrate the truth of his assertion. " But, not

only does the statute in question, I repeat, give to the public schools the whole

of the Government grant, but also imposes upon Catholics direct taxation for

their support. - Nay, more, a tax is imposed for the support of the public schools,

not only on all private property belonging to Catholics, but even on school-

houses and other property destined by Catholics for the education of Catholic

children. The statute goes so far by sec. 174 as to order the confiscation in

certain cases for the benefit of the public or free schools, of educational
establishments belonging to the Catholic minority.

I am of opinion that such legislation causes a prejudice to the rights and
privileges belonging to this minority prior to the union, and therefore is wltra vires.

The respondent, in answer to the appellant’s petition, makes use also of the
following ground of argument : ‘“ It is possible,” he says, ¢ that this legislation
does cause a prejudice to the rights of the minority, but nevertheless it is within
the powers of the legislature of the province of Manitoba ; because, for example,”
he continues, ‘“a municipal tax or other tax may indirectly more or less deprive
Catholics of the necessary funds to support their schools, yet you must submit.”
This reasoning cannot prevail, for it 1s based on something that does not exist.
By section 22 of the Federal Act of 1870, the Provincial Legislature is specially
prohibited from causing any prejudice to the rights of the minority when dealing
with the subject-matter of education. Then again in the case of a municipal
tax, the minority is on a perfect footing of equality with the majority and receives
its proportionate share of what is produced by the tax; whilst in the present
case the appellant contends that he is prejudicially affected by being obliged to
pay for others and to contribute for the support of schools from which he receives
no benefit. This is what in reality he complains of. You concede in theory his
right to a system of schools, but you place obstacles in the way of the exercise of
the right. If the state 1ev1es, for example, $20,000, or any other amount on
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this minority for the support of the public schools, this virtually it seems to me
deprives Catholics of so much of their means for the support of their own schools.
Now, to place obstacles to the exercise of a right, to interfere with it or obstruct
it, is, in itself, clearly to cause a prejudice to that right. And this is what the
legislature of Manitoba could not do under the unequivocal terms of the one
statute which confers upon it the power to enact laws respecting education.

I am of opinion to allow the appeal.

ParTERSON, J.

The Statute of Canada (83 Vie., ch. 8) which gave its constitution to the
province of Manitoba declares in section 22 that, in and for the province of
Manitoba, the legislature ‘“may exclusively make laws in relation to education,
subject and according to the following provision :—

“ (1.) Nothingin any such law shall prejudicially affect any right or privilege
with respect to denominational schools, which any class of persons have by law
or practice-at the union.”

“Law” here evidently means statute law. The basis of the constitution
given to the new province was the British North America Aet, 1867. It is
declared that the Act shall apply to the province, excepting, amongst other
things, such provisions as are varied by the Manitoba Act (33 Vie., ch. 8, s. 2).

Section 93 of the British North America Act, which dealt with the subject
of provincial legislation respecting education, was not intended to be applied to
Manitoba without some variations. It was therefore re-written to form section
22 of the Manitoba Act, the original language being adhered to wherever no
variation of the provisions was intended. In this way I suppose it was that
section 22 happens to refer to rights and privileges with respect to denominational
schools which any class of persons had in the province by law, when there was
no statute touching such schools that affected Manitoba. The reference in
section 93 was to statutory rights and privileges existing in some of the provinces
entering into the confederation. In section 22 it meant nothing. If that section,
which is a transeript of section 93 with the interpolation of the words ‘“or
practice,” had not introduced those words, it would have been inoperative for
want of something to operate on. It is not an example of very precise or
accurate drafting. The first question for us to decide is what the added words
“ or practice,” mean, or whether they also mean nothing. ¢ Which any class
of persons have by law or practice ”—in grammatical effect ‘“ have by law or by
practice.”’

What is meant by having by practice ?

To have by law here means to have under some statutory provision, the pre-
position “ by’ pointing to the law or statute as the means or instrument by
which the right or privilege was acquired. Are we obliged to understand the
term ¢ by practice”’ as intended to signify acquired by practice or user, involving
some idea of prescription ? It is arguable and has in effect been argued that
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that is the proper understanding of the term—that the word ¢ by’ must have
the same force when understood in the one place as when expressed in the other,
leading to the conclusion that, inasmuch as no rights or privileges in respect of
denominational schools had been acquired in the territory in that manner, the
clause in question is wholly inoperative.

The construction thus contended for may be capable of being supported by
strict reasoning from rules of grammar or rhetorie, but it is not, in my judgment,
appropriate to this clause. We have seen that precision and accuracy are not
characteristics of the clause as a whole, and we cannot properly single out these
particular words ¢ by practice ” for very critical and pedantic treatment.

We must credit the legislature- with having intended that these words,
which were added to those taken from section 98, should have some effect. 1
take the meaning of the clause to be that rights and privileges in respect of
denominational schools existing by statute, if any such there had been, and
rights actually exercised in practice at the time of the union, were not to be
prejudicially affected by provincial legislation.

There were denominational schools maintained by different classes of
persons, some by the Roman Catholic Church, others by Protestants. The right
to establish and maintain such schools was not derived from statutory law. It
was incident to the freedom of British subjects and was independent of and
anterior to legislation. The Manitoba Act did not assume to preserve that right
merely as an abstract and theoretical right, but it did so in favour of such
classes of persons as at the union were practically exercising it. If this construc-
tion seems to do any violence to the language of the clause it is only by treating
the word ¢ by "’ where it is understood before the word * practice " as not having
precisely the same force as when ecxpressed before the word ‘law.” But as
once remarked by one of the most eminent of English judges, Lord Stowell,
when Sir W. Scott, ¢ Courts are not bound to a strictness at once harsh and
pedantic in the application of statutes.” (The Reward, 2 Dods. Adm. Rep. 269.)

Dicta to the same effect, as well as examples of their application, abound
in the books. Thus in a recent case, Salmon v. Duncombe (L. R., 11 App. Cas.,
627), we find it laid down in the judgment of the Judicial Committee, that
where the main object and intention of the statute are clear, it must not be
reduced to a nullity by the draftsman’s unskilfulness or ignorance of law, except
in the case of necessity or the absolute intractability of the language used.

“The more literal construction of a statute,” said Lord Selborne, 1n
Caledonian Ry. Co. v. North British Ry. Co., (L. R., 6 App. Cas., 114), ¢ ought
not to prevail if it is opposed to the intentions of the legislature, as apparent by
the statute, and if the words are sufficiently flexible to admit of some other con-
struction by which that intention will be better effectuated.”

In my opinion, the Roman Catholics are a class of persons who had, within
the meaning of the statute, rights and privileges with respect to denominational
schools in the province of Manitoba at the union.
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The rights and privileges preserved by the statute were only those peculiar
to schools as denominational schools, or which gave the schools that character.
Chiefly, they were the education of their children, under the control and direction
of the church, and the maintenance of their schools for that purpose.

A point is made in the affidavit on which these proceedings are founded
upon the fact that the schools of the Roman Catholic Church were maintained
by the Catholics by contributions in some form, as fees for tuition, or as con-
tributions to the general funds of the church, or possibly, though we are not
told that it was so, as subseriptions for school purposes, and the schools of the
Protestants were maintained by Protestants, neither body contributing,
or being liable to contribute, to maintain the schools of the other. The
fact is not without importance from a point of view which I shall presently
notice, but I am not prepared to hold that the immunity enjoyed from lability
to support schools of another denomination, at a time when taxation for school
purposes was unknown in the territory, was a privilege in respect of denomi-
national schools.

The provincial statute of 1890, which is attacked as wuitra vires, renders
every taxpayer liable to assessment for the support of the public schools.
These schools are not denominational, and they are objectionable to the Roman
Catholic Church, which insists upon the supervision of the education of the
children of its members. The effect of the new statute and the grounds of
objection to it are explained in the affidavit of Archbishop Taché. I refer par-
ticularly to paragraphs 8, 10 and 11. Rather than countenance the public
schools, he tells us in the 8th paragraph, Roman Catholies will revert to the
system in operation previous to the Manitoba Act, and will establish, support
and maintain schools in accordance with their principles and faith. In other
words, they will assert and act upon the privilege or right in respect of denomi-
national schools which, as I construe section 22, they had as a class at the union.

It is thus in effect asserted on the part of the applicant, that the right or
privilege has not been destroyed by the Public Schools Act of 1890. The same
assertion is made on the part of the respondents, who make it one of their
grounds in support of the by-laws which are attacked, or rather in support of the
provincial statute. But the right or privilege may continue to exist and yet be
injuriously affected. It is not the cancelling or annulling of the right that is
forbidden. The question is, does the statute of 1890 injuriously affect the right ?
That it does so appears to me free from serious doubt.

In one form or another the members of the church supported the schools of
the church. As a class of people they bore the burden. We are not concerned
to inquire how the burden was distributed among the individual members, or
whether each one bore some part of it. The privilege in question appertained
to the class of people, and the burden was borne by the class. The bearing of
the burden was essential to the enjoyment of the privilege. It is the
maintenance of a school that is of value to the community or class rather than
the abstract or theoretical right to maintain it. In other words, the value of the
right depends upon the practical use that can be made of it. Whatever throws
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RECORD.  an obstacle in the way of that practical use prejudicially affects the right. It is
Inthe  not conceivable that in any community, and notably among the settlers in a
SupremeCourt. yegion like Manitoba, a burden of taxation for the support of public schools can
T be imposed on the people of any religious denomination without rendering it
sud Cose. . less easy for the same people to maintain denominational schools. The degree
P‘;tfe"f;f,',lf, 7. of interference is immaterial. If it occurs to any extent the right to maintain

—eontinued.  the denominational school is injuriously affected.

It has been objected that the argument against the public school tax on the
ground of its making the people less able to support their denominational
schools involves the denial of the right to impose ordinary municipal taxes,
becanse those taxes also absorb their share of the means of the taxpayers. The
objection is aside from the issue. The provision of the statute relates only to
legislation respecting education, and the restriction is upon the power to make
laws on that subject.

It is, however, merely a question of pecuniary ability to do one’s share in
supporting a denominational school in addition to paying the public school tax.
Assuming the ability in the case of every individual belonging to the denomina-
tion, which is an extravagant assumption, we must remember that one payment
is compulsory and the other voluntary. When a man has, under compulsion,
paid his money for the support of the public school, it is natural that he should
be less willing to avail himself of the privilege of paying for the support of the
other, though his right to pay as well as his ability remain. The contest is over
the right or privilege, not of the individual, but of the class of persons.

We are familiar with the expression ¢ injuriously affected ” as used in the
compensation clauses of the Railway Acts and in the English Lands Clauses
Act. It would be labour lost to cite cases turning upon the application of the
provisions for compensating persons whose lands are injuriously affected by
work done under sanction of law. They are very numerous, and the English
cases will be found collected in Cripps on Compensation (2nd Ed., ch. 9) and
several other treatises. The claim to compensation failed in many of the cases
in which lands were injuriously affected, for reasons arising on the statutes
under which the claim was made, as, e.g., because the injury was caused by an
act that would not have given a right of action at common law, or because it
was caused by the operation only, and not by the construction of the work ;
but all the cases agree in recognizing as something that injuriously affects a
man’s property whatever interferes with his convenience in the enjoyment of it
or of any right in respect of it, or prevents him from enjoying it to the best
‘advantage, and whether the injury happens to be permanent or only temporary.
The same principle makes it imperative to hold that the right of a class of
persons with respect to denominational schools is injuriously affected if the
effect of a law passed on the subject of education is to render it more difficult
or less convenient to exercise the right to the best advantage. I mean the
direct effect of the law, and I regard the prejudice to the denominational school
which is worked by making those to whom 1t looks for support pay the school
tax as a direct effect of the statute. There may be indirect results by which the
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denominational school may suffer in its prestige or prosperity, yet which cannot
be taken to bring the statute under the censure of section 22. One of these,
viz., the competition of the public schools, is alluded to in the eleventh para-
gmph of His Grace the Archbishop’s affidavit. I am not quite sure that I fully
understand that paragraph. I am not sure whether the objection it indicates
extends to the establishment of any schools at the public expense, or only to
the assessment of Roman Catholics for the support of public schools. I shall,
therefore, merely say that according to my present opinion, a public school may,
by reason of superior equipment or of other advantages, compete with a

10 denominational school to the disadvantage of the latter without thereby
affording just cause for complaint.

Upon the grounds which I have thus discussed, I am of opinion that the
Act of 1890 transgresses the limits of the power given by the 22nd section of
the Manitoba Act, and that the assessment which the appellant is resisting is
illegal.

It may not be out of place to remark, though it is scarcely necessary to do so,
that there is no general prohibition of legislation which shall affect denominational
schools. The prohibition relates only to the rights and privileges of classes of
persons and to legislation which injuriously affects such rights. There is,

20 therefore, room for legislative regulation on many subjects, as, for example,
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compulsory attendance of scholars, the sanitary condition of school-houses, the

imposition and collection of rates for the support of denominational schools, and
sundry other matters which may be dealt with without interfering with the
denominational characteristics of the school, and which, I suppose, were dealt
with in the statutes of the province that were repealed in 1890 to make way for
the system now complained of.

I am of the opinion that the appeal should be allowed and the by-laws of

the city of Winnipeg, Nos. 480 and 483, quashed, the appellant having his costs
of the appeal and also of all proceedings in the courts below.

30 LOGAN vs. THE CITY OF WINNIPEG.
AFFIDAVIT.
In the Queen’s Bench.

In the matter of the application to quash by-law 514 of the
city of Winnipeg.

I, the Most Reverend Robert Machray, Doctor of Divinity, of the city of
Wlnnlpeg, in the province of Manitoba, the Bishop of Rupert’s Land, make

oath and say:
1. In the year 1865 I was appointed by the Crown, on the recommendation
of the Archbishop of Canterbury, under the sign manual of the Queen, Bishop
40 of Rupert’s Land.

Logan 2. City
of Winnipeg,
Affidavit of
Bishop of
Rupert’s
Land, sworn
3rd Dec. 1891.
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2. The diocese of Rupert’s Land, in 1865, covered the whole of the
North-west Territories of Canada, the district of Keewatin, the present province
of Manitoba and that portion of the westerly part of the province of Ontario
lying westerly of the height of land and running between Rat Portage and
Port Arthur.

3. Subsequently the diocese was sub-divided into eight bishoprics, one of
which, still known as Rupert’s Land, consists of the province of Manitoba and
that portion of the province of Ontario referred to above. The whole of the
said original diocese of Rupert’s Land is now called the ecclesiastical province
of Rupert’s Land, of which I am the Metropolitan, and I am also Bishop of the
smaller diocese of Rupert’s Land last above desecribed.

4. 1 have continued to be Bishop of the old diocese of Rupert’s Land first
above described, and of the smaller diocese last above described, ever since my
appointment in 1865.

5. Upon my arrival in the diocese in 1865 I found there existed a great
want of schools for the education of the youth, and I at once set about
reorganizing St. John’s College, and in 1866 I opened it for higher education
and it has so continued ever since, and I commenced as soon as I could the
reorganization of the system of primary schools of which I found most vacant.

6. I endeavoured to start at least one parochial school in each parish where
there was a missionary of the Church of England, and I so far succeeded in this
work that with the assistance of the Church Missionary Society of the Church of
England there were under my care in 1867 fourteen common parochial schools
within the Red River settlement, as well as schools at the missions in Manitoba
outside the settlement and missions in the interior.

7. In the year 1869 there were sixteen schools regularly organized for the
teaching of boys and girls in the different parishes in the said Red River settle-
ment, inclusive of Westbourne and Scanterbury.

8. I find that in my address to the synod of Rupert’s Land, delivered on
the 29th day of May, 1867, I used the following language with reference to the
schools, viz. :—* Passing now from the college to the common schools, I rejoice
to say that there has been, during the past half year, a full opportunity for
learning the elements of education—reading, writing and arithmetic—from the
extreme end of the Indian settlement up to Westbourne, with the single
exception of the small parish of St. Margaret’s at the High Bluff, and in that
parish a very creditable subscription was promised towards the salary of a master,
so that I trust by another year even that blank may be supplied. And I believe
the distances to be travelled to these schools are not greater than are frequently
performed in our home parishes in England and Scotland. Excluding the
school at Westbourne, which remains on the Church Missionary list, being about
thirty-five miles beyond the settlement, we must look to the maintenance of
fourteen schools. Of these eight have hitherto been supported by the Church
Missionary Society at a cost of £285 a year. The society said some time ago
that this help must at once cease.”
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And in my charge to the synod of Rupert’s Land on the 24th day of February,

. 1869, I used the following language :—*“ Schools have been established in every
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parish, but the effort to maintain them has been a difficult one, from the larger
amount now required to obtain the services of a schoolmaster and from frequent
resignations. The whole question must, however, soon be grappled with. Lhere
must be some distinet regulations laid down defining the conditions under which
grants from the diocesan fund are to be given, and some plan of diocesan
inspection will be necessary. But before we can obtain all we could wish with
our schools, I feel we must be able to provide still larger salaries and have
trained teachers. How to secure such a training has been a good deal in my
mind, but I do not yet see the way to the accomplishment of what I wish.”
And the statement therein made by me on those two occasions are, I believe,
trueh in substance and in fact, and are given in the reports of the synod published
at the time.

9. The schools which were established as above set forth continued until
the establishment of public schools by the laws of Manitoba hereinafter
referred to. :

10. The teacher in each of these schools was under the control of the
vestry and the clergyman of each parish, and in some cases there were two and
even three parochial schools in one parish. The schools were opened and closed
with forms of prayer, and the teacher of each of these schools was required to
instruet the school every day in the Holy Secriptures, and he was required to
teach the children the English Church catechism. The missionary in each
parish was expected to look after such religious training and to teach the
children or see that the children were taught according to the tenets of the
Church of England, and the said schools were denominational schools belonging
to and supported by the religious denomination of the Church of England.

11. The teachers were paid a salary, part of which was paid through me
to the parish clergyman, as I was treasurer of the synod, and specially looked
after the funds for the support and maintenance of these various schools.

12,  The money for the payment of the school teachers and for the main-
tenance of the schools was procured partly from the funds of the church, partly
from voluntary subscriptions and partly from fees charged the parents of the
children attending the parochial schools; but as far as my knowledge goes, no
child of any English Church parents was prevented from attending these schools
by reason of poverty.

18. The schools above described were purely denominational schools; the
teachers were members of the Church of England. I do not remember in my
time any instance of a teacher who was not a member of our church, with  one
exception.

~ 14. At the time of the union of this province with Canada there were
estimated to be, and I believe there were, about 12,000 Christians residing in
this province. Of these over 6,000 were Roman Catholic and nearly 5,000 were
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ers of the Church of England, the rest were chiefly Presbyterians, with a
other denominations.

15. The Christians residing in this province as above set forth resided in
what was known as the Red River settlement, and would practically be included
in an area not exceeding sixty miles from the city of Winnipeg.

16. In the year 1871, when the first Public School Act of Manitoba was

passed, I joined heartily with the Provincial Executive in endeavouring to carry
into effect the school law then enacted, believing that under that Act public
schools-could be carried on giving such religious instruction as would be satis-
factory to the members of the Church of England and to myself.

17. But many of the members of the Protestant section of the Board of
Education did not hold the same views as myself as regards, for example, the
necessity of not only reading but teaching the Bible, so that the religious
instruction given in the schools was never satisfactory to me; but there was
nothing in the Act preventing a more satisfactory amount of religious teaching
when the members of the section became favourable to this, so I always looked
forward to securing some day more satisfactory provision. With the great
majority of the bishops and clergy of the Church of England, I believe that the
education of the young is incomplete, and may even be hurtful if religious
instruction is excluded from it.

18. The Public Schools Act passed by this province in the year 1890 has
so limited religious exercises that it is doubtful if under it there can be any
religious teaching given in the schools, so that the public schools to-day are nof,
as regards religious teaching, as I hoped and expected they would be when the
first Act was passed.

19. The religious and moral training given to children in the public
schools of this province, under sanction of the laws of this province, is not in
accordance with- my views or wishes, and is not in accordance with the views of
Church of England ; and consequently the present law, in taxing all members of
the Church of England, and giving no aid from the state to denominational
schools, prejudicially affects the rights and privileges of the people belonging to
the Church of England with respect to the denominational schools which they
had by practice, and were lawfully exercising, before and at the union of this
province with Canada.

20. Before the union I, with the advice of my synod, controlled the
religious training of children of persons belonging to the Church of England, in
their education in the parochial schools.

21. When the first School Act was passed above mentioned, and when the
first schools under that Act were established, the various parish vestries, with
my sanction, permitted schools to be established and to be carried on under that
Act in most, if not all, the school-houses in which the Church of England
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parish schools had previously been carried on, and my sanction was given in the -

hope and belief that at least those public schools would still give a religious and
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moral training such as I thought it necessary for children to receive; but :
had known then that the Public Schools law would permit and allow schoois
under that Act to be carried on without, or with as little, religious training as is
now given in the public schools of this province, I should have done what I
could to resist it, and, if unable in our peculiar circumstances to continue those
parochial schools, I should have encouraged the opening of such schools and
the increasing of them as soon as it was permitted ; and I have no doubt that if
religious training is excluded from the public schools, as is threatened, this will
be the policy in future of the Church of England and of myself. The re-
establishment of our parish schools is merely a question of means and time.

22. If separate schools are granted to any body of Christians because: of
rights secured owing to practice existing prior to the union, then I claim that
the Church of England is peculiarly entitled to such separate schools.

28. As far as I have had any influence, I have always endeavoured to
influence public opinion and the legislature as much as I could to have provision
made for the religious training of youth, and by the Public Schools Act of 1890
I was deeply disappointed ; and I believe that by that Act, if separate schools do
not receive state aid as well as the schools under the Act, the children of
parents of the Church of England have been prejudicially affected.

24. Before the Act of 1890 was passed, I expressed my views on the
schools question, and on the rights of the people of the Church of England,
under the Manitoba Act, in my charge to the synod, given on the 29th day
of October, 1889, in which I used the following language :—* Though we have
‘““not now any primary schools, it is not because, in view of the church, such
‘“schools are of small importance. The day was when we had a church primary
‘““school wherever we had a clergyman. That was our position when this
“ province was transferred to Canada, and it seems probable that the Dominion
““ intended to recognize such efforts in the past and to protect the school interests
¢ that then existed. But our church saw such advantages in a national system
¢ of schools, and such reason to have confidence in the adminisfﬁt‘fﬁﬁ_(;f_?gsthat
‘ it went heartily into it, trusting that the schools would be worthy of a Christen
“ people and give an education in which the first, namely, the religious interests
“ of the children, would not be lost sight of. And I may say that the only
¢ reason which has led me for so many years to give up time that I could ill
‘ gpare to be a member of the Board of Education has been the hope that, by
¢ conciliatory action, I might help in securing a measure of religious instruction
‘“ reasonably satisfactory at once to ourselves and the other religious bodies.”

25. One of the schools conducted by the Church of England as hereinbefore
mentioned was situate in the parish of St. John’s, which parish now forms a part
of the city of Winnipeg, and said school was situate at the time of the union of
this province with Canada in a territory which now forms part of the territory of
the city of Winnipeg. '

26. Said schools of the Church of England were supported in part by funds
of the chureh, in part by voluntary subseriptions, and in part by fees voluntarily
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paid by members of the Church of England and by the parents and guardians of
children attending such schools, and were in no way supported or aided by funds
raised by general rates or taxation.

R. MACHRAY,
Bishop of Rupert’'s Land.

Sworn before me at Winnipeg, in the province of Manitoba, this 8rd day of
December, A.D. 1891.

. J. R. FULLERTON,
A Commassioner wn B. R., dc.

In the Queen’s Bench. 10

In the matter of the application to quash By-law 514 of the city of Winnipeg.

I, Alexander Logan, of the city of Winnipeg, in the province of Manitoba,
Esqulre, make oath and say :

1. I was born in the year eighteen hundred and forty-one, at Point
Douglass, in the Red River settlement in Rupert’s Land, and I have always
resided at the said Point Douglass, and still reside there.

2. The said Point Douglass is in the parish of St. John, in the province of
Manitoba, and is within the territorial limits of the city of Wlnnlpeg, and I am a
resident of the said city of Winnipeg and a ratepayer thereof to a large amount.

3. I am and always have been a member of the-Church of England. 20

4. At the time of the union of the province of Manitoba with Canada I was
married and had two children.

5. Af, and for many years prior to the said union, there was a parochial
denominational school of the Church of England within the said parish of
St. John, and within the territory now comprised in the city of Winnipeg, and
the said school was a day school conducted by teachers appomted by the Church
of England Bishop of Rupert’s Land, in which, and in addition to the ordinary
subjects taught in schools, the catechism of the Church of England was taught,
and the pupils in said school were instructed in rehglous subjects according to
the tenets of the Church of England. 30"

6. The said school was continued up to and for some time after the union
of the said province with Canada, and the same school still exists in a modified
form, and I attended said school as a pupil before said union and received my
primary education therein.

7. I was well acquainted with the said Red River settlement before and
after said union, and I say that at the time of said union there was established
in each parish of the Church of England throughout said settlement a parochial
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denominational school, and in some parishes more than one of such schools, and
and in all such schools teachings in religious subjects according to the Church
of England faith were conducted in a manner similar to the said school in the
parish of St. John, and the children of English church parents attended said
schools and no other schools.

8. Save and except the said English church parochial school of the parish
of St. John and St. John’s College, which also belonged to the Church of
England, and except a private school kept by the nuns on theproperty of the late
William Drever, there was not at the time of said union any school or educational
institution in existence within said territory now included in the city of Winnipeg.

9. The territory comprised in the city of Winnipeg covers an area of about
twenty square miles.

10. The paper writing hereunto annexed and marked with the letter «“A”’
18 a certified copy of the above-mentioned by-law of the city of Winnipeg, No. 514,
and said copy was received from the city clerk of the city of Winnipeg.

11. In and by said by-law a rate is levied for school purposes of four and
two-tenths mills in the dollar upon all ratepayers alike, and upon persons of all
religious denominations alike, and the moneys so raised are intended to be used
in the support of public non-sectarian schools pursuant to the provisions of the
Public Schools Act.

12. T have not yet paid my taxes for the year one thousand eight hundred
and ninety-one imposed under said by-law.

18. T have at the present time three children of school age, namely, one of
the age of fourteen years, one of the age of eleven years, and one of the age of
five years, and I claim the right to have my children taught religious exercises in
school according to the tenets of the Church of England, and I claim that such
right was secured to me and other members of the Church of England, at the

time of said union, by the provisions of the Manitoba Act.

14. I do not approve of the manner in which religious exercises are taught
in schools where they are so taught under the provisions of the Public Schools
Act, and I claim that the tax for the support of schools imposed upon me by
said by-law, and pursuant to said Public Schools Act or by any other Act of the
legislature by which I am compelled to contribute for the support of schools not
under the control of the Church of England, prejudicially affects my rights as a
member of the Church of England, and if compelled to pay such tax Iand other
members of the Chnrch of England are less able to support schools in which
religious exercises and teachings in accordance with our form of worship could

be conducted.
AT EXANDER LOGAN.

Sworn before me, at the city of Winnipeg, in the province of Manitoba,
this 3rd day of December, A.D. 1891.
R. H. HAYWARD.

A Commissioner in B. R., dec.
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ccA"’
By-luwe No. 514.

A by-law to authorize an assessment for city and school purposes in the
city of Winnipeg for the current municipal year, A.D. 1891.

Whereas 1t is expedient and necessary for city purposes to raise the sum of
$389,327.19 for interest on debentures and ordinary current municipal and
district and school expenditure for the current year by a tax on all real and
personal property appearing on the assessment rolls of the city of Winnipeg for
the year 1891, except properties wholly or partially exempt.

And whereas the amount of the whole rateable property of the city of
Winnipeg as shown by the last revised assessment rolls of the said city of
Winnipeg is $19,944,270.

And whereas certain properties are exempt from all rates save for schools
and school expenditure, and it will require a rate of 193 mills on the dollar on
the amount of the said rateable property to raise the sum so required as
aforesaid for interest on debentures now accruing due and for the ordinary
current municipal and school expenditure for the year A.D. 1891, whereof
the rate of 153; mills on the dollar shall be for interest on debentures now
accruing due, and for the ordinary current municipal expenditure, and the rate
of 4% mills on the dollar shall be for school expenditure for the year 1891.

Therefore the council of the city of Winnipeg in council assembled enacts
as follows :—

1. There shall be raised, levied and collected a tax of 193 mills on the
dollar upon the whole assessed value of the real and personal property in the
city of Winnipeg, according to the last revised assessment rolls for the year
1891, of which the amount of 15; mills on the dollar shall be to provide for
the payment of interest on debentures now accruing due, and for the ordinary
current municipal expenditure, and 4%; mills on the dollar shall be for the
schools of the city for the year A.D. 1891.

2. Upon properties rateable for school expenditure only, there shall be
levied and collected a rate of 43 mills on the dollar of assessment.

8. The sum of two dollars ($2.00) poll tax shall be levied and collected
from every person residing within the city of Winnipeg and being of the age of
21 years and upwards who has not been assessed upon the assessment roll of
the city of Winnipeg, or whose taxes do not amount to two dollars, in which
latter case a total tax of two dollars only shall be levied, which taxes shall be
collected in the same manner as other taxes.

The taxes and rates hereby imposed shall be considered to have been
imposed and to be due on and from the 14th day of July, A.D. 1891.
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Done and passed in Council assembled at the city of Winnipeg, this 13th
day of July, A.D. 1891.

A. McMICHEN,
Chairman.

C. J. BROWN,
City Clerk.

Certified true copy of by-law No. 514 of the city of Winnipeg, -passed in
Council on the 13th day of July, A.D. 1891.
C. J. BROWN,

City Clerk.

In the Queen’s Bench.

In the matter of the application to quash by-law 514 of the
city of Winnipeg.

I, Robert Henry Hayward, of the city of Winnipeg, in the province of
Manitoba, accountant, make oath and say :

1. I am now and havé been for the past ten years a resident of the city of
Winnipeg.

2. I am and have been for a number of years past a ratepayer of said
city.

8. I am a member of the Church of England.

4. The religious exercises conducted in the public schools of the city of
Winnipeg at the present time are those prescribed by the advisory board of the
Department of Education, pursuant to the provisions of the Public Schools Act,
and such exercises consist of the reading, without note or comment, of certain
selections from the authorized English version of the Bible, or the Douay
version of the Bible, and the use of a form of prayer.

5. The said selections from the Scriptures are not taught, but are simply
read without comment, and neither the catechism of the Church of England
nor any other catechism is taught in said schools, nor is any religious instruc-
tion given in said schools beyond the reading of said selections from the Bible,
and the reading of said prayer.

6. The printed pamphlet now produced and shown to me and marked as
exhibit “B”’ to this my affidavit, is a printed copy of the regulations of the
said advisory board regarding religious exercises in public schools, and the said
pamphlet was received from the Department of Fducation for the province of
Manitoba.
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RECORD. 7. T have read over the certified copy of the above mentioned by-law,
mee  which is annexed to the affidavit of Alexander Logan, sworn to herein on the
SupremeCourt 3rd day of this present month of December, and which certified copy is now
T - produced and shown to me at the time of making this affidavit, and is marked

Case. ag exhibit “ A" to this affidavit.
Affidavit of

R.H Hoyward 8. In and by the said by-law a rate is levied for school purposes of
Dec. 1891 4% mills in the dollar upon all ratepayers of the city of Winnipeg alike, and

+ —eontinued. ypon members of the Church of England as well as upon members of all other
religious denominations, no distinction being made in respect of religious
denominations, and the moneys so raised are intended to be used in the support 10
of public non-sectarian schools established pursuant to the provisions of the
Public Schools Act.

9. The effect of said by-law is that members of the Church of Englaﬁd
are compelled to pay a tax for the support of public non-sectarian schools, in

which there is not religious teaching according to the tenets of the Church of
England.

10. T have one boy of school age, namely, the age of 13 years, and
although I am compelled by the said by-law and by the Public Schools Act to
contribute to the support of said public schools established under said Public
Schools Act, I send him to a school established by the rector of the English 20
church parish of All Saints, in the said city of Winnipeg, and under the control
and management of the said rector, where he receives religious instruction
according to the tenets of the said Church of England in addition to ordinary
school instruction, and I voluntarily pay fees for his tuition at said school, and
I do not send him to any of the said public schools.

11. There are many other boys in the said city of Winnipeg sent by their
parents, who are resident ratepayers of the city of Winnipeg and members of
the Church of England, to the said All Saints’ School, for reasons which I verily
believe are similar to my own.

R. H. HAYWARD. 30

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
4th day of December, A.D. 1891.

GHENT DAYVIS,
A Commissioner in B. R., dec.

13 B.”
f,‘;’i‘ﬁ&fjgf; Regulations of the Advisory Board regarding Religious Ezercises in the Public
Board, Schools.  Adopted 21st May, 1890.
adopted 21st .
May, 1890. Until further notice the religious exercises in the public schools shall be :—

(a) The reading, without note or comment, of the following selections
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from the authorized English version of the Bible or the Douay version of the RECORD.
Bible.

In the

SupremeCourt
(b) The use of the following forms of prayer. of Canada.
Case.
Regulations
SCRIPTURE READINGS. of Advisory
adopted 21st
Part I.—Historical. M?Z;,éﬁ?,‘id
1. The Creation ..........ccccocevemeecinenenresrenesneneeennnns Gen. i. 1—19.
2. The Creation—cont. ......cccocceeeeviereivieneseecsesinens Gen. 1. 20—31.
8. The Fall of Man........cocecvvvviies e Gen. iii.
4. The Deltge ......cceceviveniniei e Gen. viii. 1—22.
10 5. The Covenant with Noah ............cccooceriviniinnnnne, Gen. ix. 1—17.
6. The Trial of Abraham .........cccovevieveveiecr e Gen. xxii. 1—18.
7. Isaac Blesses Jacob .....c.ccovvoviiivinieieieecieen, Gen. xxvii. 1—29.
8. Esau’s Blessing ........cccoovoivvniiiincinineseeceeeeeen Gen. xxvii. 30—45.
9. Jacob’s ViSION.........cccocvevirveniiiee e Gen. xxviil. 10—22.
10. Jacob’s Return to Bethel .............cccccccveneeie. Gen. xxxv. 1—15.
11. Joseph and his Brethren .........cccooovivviinnne. Gen. xxxvil. 1—22,
12. Joseph Sold into Bgypt ..c.ccccoeviviiviiieieicee Gen. xxxvii. 23—36.
13. Pharaoh’s Dream .........ccccocvvvrvecieriveieiciee e Gen. xli. 1—24.
14. Joseph’s Interpretations..........cccooecrivnievnrinennn, Gen. xli. 25—48.
20 15. Jacob’s Sons’ Visit......ococoviivvieeviceee Gen. xlii. 1—20.
16. Jacob’s Sons’ Return from Egypt........c...cccevneevne Gen. xlii. 21—38.
17. The Second Visit to Egypt .....ccoooveiiiiinnene. Gen. xliii. 1—14.
18. Joseph and his Brethren ..........ccccoooinnennne. Gen. xliii. 15—34.
19. Joseph and his Brethren—cont.........cocvververuenene Gen. xliv. 1—183.
20. Joseph and his Brethren—cont............... R Gen. xliv. 14—34.
21. Joseph Discovers Himself to His Brethren ........ Gen. xlv.
22. Jacob and his Household go into Egypt ............ Gen. xlvi. 1—6, 28—34.
23. Jacob’s Interview with Pharaoh ............cc.co..... Gen. xlvii. 112,
24. Death of Jacob ......ccccooiviiciiiiecececee, Gen. xlviii. 1—21.
30 25. Burial of Jacob ...ccoccveviiiiiiieeeeee e Gen. 1. 1—26.
26. Moses at the Burning Bush ........ccccoeeviiiiinnnn. Exod. iil. 1—20,
27. Grievous Oppression of the Hebrews ................ Exod. v.
28. The Passover .........cc.ccocvieeieieceeceiee e Exod. xii. 1—20.
29. The Israelites Escape through the Red Sea........ Exod. xiv. 10—31.
30. The Song of Deliverance .............ccoceeveveevievrennne. Exod. xv. 1—22.
81. Giving of Manna ......ccccocceeveeveiieiiieceee, Exod. xvi. 2—38b.
32. The Water from the Rock .......cccoeivecrnnrinnnnnen, Exod. xvii.
33. The Ten Commandments ..............cocouveervrrerennen, Exod. xx. 1—17.
84. The Covenant with Israel ...........cccocoeviirenrennens Exod. xxiv.
40 35. The Tabernacle ........ccccoevivvieceeiiccecrecieieiee Exod. xl. 17—36.
86. Spies sent into Canaan ............c.ccceevevvreveevnennn. Num. xiii. 17—33.
87. The People Rebel at the Report of the Spies ... Num. xiv. 1-—380.

. The Song of Mo0SeS.......c.cccerererrirriieceriiree e, Deut.

xxxii. 1—14.



RECORD. 39, The Death of M0Ses ........ccccocovvivneieicccnnan, Deut. xxxiv.
me  40. Joshua Succeeds Moses ..., Josh. 1. 1—17.
Sepimecourt 41, The Covenant with Joshua ......ccoooviveiiiiienninn, Josh. xxiv. 1—28.
-~ 42. The Call of Samuel.........cccoceoviviciniiiiiiiiiin, 1 Saml. 1.
R Case. 48, The Israelites Desire a King .......c..cccccvicrvinnnnn. Saml. viii. 1-—20.
o Sions 44, Samuel Anoints Saul ....coooceeorecrrrriererrnerrerernennreee Saml. ix. 21—27, xi. 1—11.
Board, & 45. Samuel Anoints David ..o Saml. xvi.
May, 1890~ 46. David and Goliath .........ccoovvniviineinriciirnienns Saml. xvii. 1—27.
—continued. 47, David Overcomes Goliath ..., Saml. xvii. 28—54.
48. David and Jonathan ... Saml. xviii. 1—16.
49. David instructed as to the Buﬂdlng of the
Temple oo 1 Chron. xvii. 1—17.
50. David’s Advice to Solomon .......ccceeviiiiiiiinnenne 1 Chron. xxviii. 1—20.
51. David’s Preparation for Building the Temple ....1 Chron. xxix. 1—19.
52. Solomon’s Wise Choice ......ccccocevriineriiiiiinnnn, 1 Kings iii. 1—15.
53. Preparations for Building the Temple ................ 1 Kings v.
54. Solomon’s Prayer at the Dedication of the
Terple ...oocooiiveircce e 2 Chron. vi. 1—21.
55. Solomon’s Prayer ...l 2 Chron, vil 22—42,
56. Elijah ..o 1 Kings xvii.
57. Elijah and the Prophets of Baal ........................ 1 Kings xviii. 1—21.
58. Discomfiture of the Prophets of Baal ................ 1 Kings xviil. 22—46.
59. Elijah in the Wilderness .........ccocoiviinicnnine. 1 Kings xix. 1—13.
60. Elijah and Elisha ... 2 Kings 11. 1—15.
61. Naaman the Leper ..o, 2 Kings v. 1—19.
62. The Fall of Tsrael .......ccccocoviniiiiniiiniiniinne, 2 Kings xvii. 6—24.
63. Public Worship of God Restored ........................ 2 Chron. xxix. 20—36.
64. Deliverance under Hezekiah .........ccocovvevineennn. 2 Kings xix. 1—19.
65. Deliverance under Hezekiah—cont. .................... 2 Kings xix. 20—36.
66. Rejoicing of the Israelites at the Restoration of
Divine Worship .....cocceeveeniviiciinniiciicnce 2 Chron. xxx.
67. Jerusalem taken by Nebuchadnezzar ............... 2 Chron. xxxvi. 5—21.
68. The Golden Image ........cccooovvcverciiiiniieicineceie, Dan. 1. 1—18.
69. The Fiery Furnace..........ccccoovviiiiniiiiinviinieinnnn, Dan. iii. 19—30.
70. Daniel in the Lion’s Den .......ccccovovrcvcviiiiniennnnnn. Dan. vi.
71. The Temple Rebuilt ..........ccoevviriiiinennncnn. veeeeo.Bizra 1. 1—6, and iii.

Parr IL.—The Gospels.

1. Christ the Word .......ccoevvviivcenccievceeneeeeeeeeee John 1, 1—18.
2. The Birth of Christ announced............ccoceveneeee. Luke 1i. 8—20.
3. The Visit of the Magi........ cecccevverieciriicieenen Matt. 1. 1—12.
4. The Song of Simeon .........ccccvvevvvcrvniiiiiciienans Luke ii. 25—40.
5. Jesus in the Temple ......ccocevimveiiiivninicinenen, Luke ii. 41—52.
6. The Baptism of Jesus Christ........ccooevviciincnnene. Matt. i, 1—17.
7. The Temptation of our Lord.........ccccoocceinine. Luke iv. 1—15.
8. Testimony of John the Baptist ....................... ...John 1. 19—34. .



9. The First Disciples.......cccooniiiviiiiininnie, John i. 36—51. RECORD.
10. Jesus of Nazareth .........ccccoooeeviiiiiicniiecen, Luke iv. 16—32. In the
11. At Capernaum............cccoviiiicniieiniiiiiee Matt. iv. 13—25. S!’J}PT(‘,Z{;S(‘;;“
12. Sermon on the Mount .......cccoooeevvvieieiiieeeen Matt. v. 1—12. -
13. Sermon on the Mount—conte.......ccccoovveiiveerceinn.. Matt. v. 13—20, 33—37. Case.
14. Sermon on the Mount——cont......c..cccoccevrvinerenennee. Matt. v. 38—48. ?fi‘ffff;gf;
15. Sermon on the Mount——cont.........ccccevvverrvneenennnnn. Matt. vi. 1—18. Board,

16. Sermon on the Mount—cont.........ccccoevvvvvvveennn.nee. Matt. vi. 19—34. ﬁg:;ti%gol o
17. Sermon on the Mount—cont.............cccovvrvevernnne. Matt. vii. 1—14. —continued. .
18. Sermon on the Mount—-cont.............c...cceevvrennn.. Matt. vii. 15—29.

19. The Miraculous Draught of Fishes ................... Luke v. 1—15.

20. The Healing of the Paralytic..........cccccoverecnnnn Linke v. 16—26.

21. The Twelve Apostles sent forth...........ccccocevenenne. Matt. ix. 36—38, x. 1—11.

22. The Centurion’s Servant. The Widow’s Son....Luke vii. 1—17.

23. The Declaration concerning John.........ccccooeeee. Matt. xi. 2—19.

24. The Feast in Simeon’s House ..........c.cccocvenrnne. Luke vii. 36—50.

5. Privileges and Responsibility.........c.cccovvvrvrnnen.. Matt. xi. 20—31.

26. The Sabbath ............ oo, Luke vi. 1—11.

27. Parable of the Sower ........cccooevveviieviiice, Mark 1v. 1—20.

28. Parable of the Tares, &c. .....ccovvvvvvvvereiiirieannn, Matt. xiii. 24—35.

29. Parableofthe Taresexplained, with other ParablesMatt. xiii. 36—52.
80. Children brought to Jesus. Conditions of Dis-

CIPLESRIP ..ot e Mark x. 13—30.
81. Tribute to Cesar. The Widow’s Offering ........ Matt. =xxii. 15—22; Mark
xii. 41-—44.
32. Christ Confessed........cccocoooiiinininiinienene e Matt. xvi. 13—28.
33. Christ feeding Five Thousand .........ccoccooevveene, Mark vi. 30—41,
34. Christ Walking on the Sea ..o Matt. xiv. 22—33.
35. The Transfiguration ........cccccoiieiiiiinicieenn, Matt. xvii. 1—13.
86. The Great Supper .........cvvviinniiiiiniennnes Luke xiv. 7—24.
37. The Lost Sheep and Lost Piece of Silver........ ... Luke xv. 1—10.
38. The TW0 SONS.....ccoovivieirrieee e, Luke xv. 11—32.
39. The Pharisee and the Publican .......c..c..cocueeneee. Luke xviii. 9—17.
40. Blind Bartimeus. Zaccheus the Publican ........ Luke xviii. 35—48; xix.
1—10.
41. The Good Samaritan ... ... ... Luke x. 25—387.
42. The Good Shepherd .........ccocoovivmnreeiiene, John x. 1—18.
43. Christ One with the Father ..................... .....dohn x. 22—42,
44, Humility ...ocooovieveii e John xii. 1—17.
45. The Death of Lazarus.......c.coceceeeeiiieeeererennnen, John xi. 80—48.
46. The Triumphal Entry into Jerusalem ................ Mark xi. 1-11; Matt.xxi.9-16.
47. Parable of the Ten Virgins.........cccooooveiiiiinennnnen, Matt. xxv. 1—13.
48. Parable of the Talents............cc.coviviiverrerienriennne, Matt. xxv. 14—30.
49. The Judgment ..........c..cccovveviviiiiiicicee e, Matt. xxv. 31—46.
50. Christ Comforts the Disciples ........cccccoverenn, John xiv. 1—14.
51. The Holy Spirit promised ..........c...e.cceoueenenenene.John xiv. 15—3811

52. Christ the True VINE ..ocoovevviveieeoeeeeeeeeeeeeean, John xv. 1—17.
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53. Last Sayings of Jesus.......ccoovvmnniniinini, John xvi. 1—15, 26—33.
54. The Prayer of Christ ................... e etr e John xvii. 1—26.

55. The Box of Precious Ointment ......cc.ccceevvenrnnee. Matt. xxvi. 1-—13.

56. The Liast SUPPEr.......cccvviiiireiiinieiierceeiei, Matt. xxvi. 17—29.

57. The Agony in the Garden. Betrayal of Jesus....Matt. xxvi. 30—56.
58. Christ before Caiaphas and Peter’s Denial ........ Matt. xxvi. 57—75.

59. Christ before Pilate.........cccoonennniiiiniiiiniiinnn, Matt. xxvii. 1—25.
60. The CrucifiXion .......cccccovierrmrieriieneeree e Matt. xxvii. 26—43.
61. The CrucCifiXionN—cont. .....c.cccovencecvrenicnnnnnninens Luke xxii1. 39—56.
62. The Resurrection.........cocovevviiviniiciniciiicin Mark xvi. 1-7; John xx.3-18. 10
63. The Journey to Emmaus ......ccccooooviiiinnnnn Luke xxiv. 13—35.
64. Jesus Appears to His Disciples. The Doubts of
TROIIAS ©veeveeiveeceie e cieesre ettt eree e e John xx. 19—29.
65. Jesus Appears again to His Disciples ................ John xxi. 1—28.
66. The ASCENSION ..ccvevveeeiiiieeeee e Matt. xxviil.

Form of Prayer.

Most merciful God, we yield Thee our humble and hearty thanks for Thy
fatherly care and preservation of us this day, and for the progress which Thou
hast enabled us to make in useful learning ; we pray Thee to imprint upon our
minds whatever good instructions we have received, and to bless them to the
advancement of our temporal and eternal welfare ; and pardon, we implore Thee,
all that Thou hast seen amiss in our thought, words, and actions. May Thy
good Providence still guide and keep us during the approaching interval of rest
and relaxation, so that we may be prepared to enter on the duties of the morrow
with renewed vigour both of body and mind ; and preserve us we beseech Thee,
now and for ever, both outwardly in our bodies and inwardly in our souls, for
the sake of Jesus Christ Thy Son, our Lord. Amen.

Our Father who artin Heaven, hallowed be Thy Name. Thy kingdom come.
Thy will be done on earth as it is in Heaven. Give us this day our daily bread ;
and forgive us our trespasses, as we forgive them that trespass against us; and
_ead us not into temptation, but deliver us from evil. Amen.

The grace of our Lord Jesus Christ, and the love of God, and the Fellowship
of the Holy Ghost, be with us all evermore. Amen.

In the Queen’s Bench.

In the matter of the application to quash by-law 514 of the city of
Winnipeg.
I, Alexander Polson, of the city of Winnipeg, in the county of Selkirk, in
the province of Manitoba, License Inspector, make oath and say:

1. That for a period of fifty years I have been a resident of the province ot
Manitoba.
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2. That schools which existed prior to the province of Manitoba entering
Confederation, were, so far as the people were concerned, purely private schools,
and were not in any way subject to public control, nor did they in any way
receive public support. Attendance at such schools was voluntary, and only the
parents or guardians who had children attending school paid any fees. There
was no law or statute as to schools. The schools were under the direction of
the clergy or the governing bodies of one of the three churches, the Roman
Catholic, the Church of England, and the Presbyterian.

3. No school taxes or rates were collected by any authority prior to the
province of Manitoba entering Confederation, and there were no means by which
any person could be forced by law to support any of said private schools.

I think the only public revenue of any kind then collected was the customs
duty of 4 per cent. but none of this was for schools. There were no municipal
or school rates, and no direct taxes of any kind levied, whether by assessment
on property, income tax, or otherwise.

ALEX. POLSON.
Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
12th day of December, A.D. 1891.
CHAS. N. BELL,

A Commissioner in B. R., (.

I the Queen’s Bench,

In the matter of an application to quash by-law 514 of the city of
Winnipeg.

I, George Bryce, of the city of Winnipeg, in the county of Selkirk, in the
province of Manitoba, professor in Manitoba College, make oath and say :

1. That I have been a resident of the Province of Manitoba since the year
1871. That I am the minister of the Presbyterian Church longest resident in
the province; that I have been in constant communication with the officers and
councils of the church, having been the first Moderator of the Synod of Manitoba
and the North-west Territories of the Presbyterian Church Canada, and I am
personally aware of the truth of the matters herein alleged.

2. That I am familiar with the opinions of the Presbyterians of the
province in the years immediately succeeding the entrance of Manitoba into

* Confederation in 1870, and am aware that the Presbyterians of this province

did not claim to have the church schools, which had been previously voluntarily
maintained by them or by the church for them, continued to them at cost to
the general public, but were willing to support a public school system.
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3. That in founding Manitoba College, in November, 1871, T took over
the highest class of Kildonan School as the beginning of the college, which had
thus far continued a purely church institution, and for which I never heard the
claim advanced that we were entitled to any consideration under the Manitoba
Act; indeed, I always considered the Government schools as entirely different,

'and up to 1871 unknown in the country, and for several years we did take

younger students into our church college, who might have been educated in the
Government schools alongside.

4. That about the year 1876 a strong agitation took place in the province
to have one public school system established, but this agitation failed to obtain
effect in legislation.

5. The Presbyterian Synod of Manitoba and the North-west Territories,
which represents the largest religious body in Manitoba, passed in May, 1890,
a resolution heartily approving of the Public School Act of this year, and 1
believe it is approved of by the great majority of the Presbyterians of Manitoba.

6. That the Presbyterian Church is most solicitous for the religious
education of all its children. It takes great care in the vows required of parents
at the baptism of their children, and in urging its ministers to teach from the
pulpit the duty of giving moral and religious training in the family. It is most
energetic in mamtammg efficient Sunday schools, which have been called the
‘“children’s church,” and in requiring the attendance of the children at the
church services, which are made a great means of instruction. I think it is
our firm belief that this system, joined with the public school system. has
produced and will produce a moral, religious and intelligent people.

7. I believe that the views of a large number of the Presbyterians in this
province are represented by the following extracts from a public address
delivered by the Rev. J. M. King, D.D., Principal of Manitoba College, on the
31st day of October, 1889. After giving reasons in opposition to purely secular

schools, Dr. King proceeds :—* At the opposite extreme there is a system of

separate or denominational schools, such as to some extent now obtains in this
province, a system under which not only is religious instruction given, but the
distinetive doctrines and practices of individual churches are taught. Does the
continuance and extension of this system promise a solution of the educational
difficulty ? By no means. Less injurious probably in its operation, it is
even more indefensible in prineciple than the one which has been so freely
criticised.  First, it is in direct violation of the principle of the separation
of church and state. It is unnecessary—indeed, it would be quite irrelevant—
to argue this principle here. It is that on which, rightly or wrongly, the state
with us is constituted. I do not understand it to mean that the state may not
have regard to religious considerations, such as it shows when it enforces the

observance of the Sabbath rest, or that it may not employ religious sanctions,

as it does when in its courts of law it administers an oath in the name of God;
but I do understand it to mean that the state is neither to give material aid to
the operations of the church in any of its branches, nor to interfere with its

liberties. Each, while necessarily influencing the other, has its own distinctive.
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sphere, and must bear all the responsibilities of action within that sphere . .
Second, the system of separate or sectarian schools operates injuriously on the
well-being of the state. However useful it may be to the church or churches
adopting 1it, enabling them to keep their youth well in hand and to preserve
them from any danger to faith and morals which might result from daily
contact with those of a different creed, it is in that measure hurtful to the
unity and therefore to the strength of the state. It occasions a line of cleavage
in society, the highest interests of which demand that it should as far as
possible be one, It perpetuates distinctions, and almost necessarily gives rise
to distinctions which are at once a reproach and a peril . . . . Surely
the state should not, unless compelled to do so, lend the authority of law and
the support of public moneys to a system of education which so injuriously
affects its unity and therefore its stability and well-being . . . . Buf if a
purely secular system of education is deemed in the highest degree objectionable,
and a denominational or sectarian system only less objectionable, what is it
proposed to establish in their place ? I answer, a system of public, unsectarian,
but not non-religious schools. It is admitted on all hands that the main work
of the school ought to be instruction in the various secular branches. Its
primary aim is to fit those in attendance for the active duties of life. But as
not inconsistent with this aim, rather as in a higher degree subservient to its
attainment, it is desired that the religious element should have a definite place
assigned to it in the life of the school; that it should be recognized to this
extent at least, that the school should be opened and closed with prayer; that
the Bible, or selections from it, should be read daily, either in common, or in
the Douay version as the trustees may direct; that the morality inculcated
should be Christian morality, and that the teacher should be at liberty to
enforce it, and should be encouraged to enforce it, and should be encouraged to
enforce it by those considerations, at once solemn and tender, which are
embraced in the common belief of Christendom. A system of public education
of this kind, in which religion has a definite but at the same time strictly
guarded place assigned to it, ought to be acceptable to the great majority of
the people of this province. It has certainly much to recommend it. It has
no sectarian features, and yet it is not godless. Religion is recognized in it in
such form and degree as to make it possible to give a high tone to the life of
the school, as to secure more or less familiarity with the contents of Secripture
on the part of every child, and as to make available for the teacher those lofty
and sacred sanctions which have in all ages been found the most effective
instruments in the enforcement of morality.”

GEORGE BRYCE.

Sworn before me, at the city of Winnipeg, in the county of Selkirk, this
11th day of December, A.D. 1891.

ALEX. HAGGART,

A Commussioner in B. R., dc.
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In the Queen’s Bench.

In the matter of the application to quash By-law 514 of the city of
. . Winnipeg.

I, Edmund M. Wood, of the 01ty of Winnipeg, in the province of Manitoba,
Esquire, make oath and say :

1. T am an officer employed by the Government of Manitoba, and ocecupy
the position of chief clerk in the Department of Municipal Commissioner, and
am also employed in the Public Works Department, and know the facts herein
deposed to be true.

2. Pursuant to chapter 25 of the statutes passed in this province in the
fifty-second year of Her Majesty’'s reign, the Government of the province of
Manitoba erected a building to be used as the Manitoba Deaf and Dumb
Institution, the erection and completion of which building with its furniture cost
over $18,000.

3. The Government of the province of Manitoba have for several years
past carried on at public expense a school for the teaching of the deaf and dumb,
and that school is now being carried on at an annual cost of about 7,500 dollars
1o cents. '

4. This money is paid out of the general funds of the province, and the
school 1s open to all classes of people of every creed and belief.

5. The school is purely non-sectarian, and is for the education in a purely
secular way of all classes of children.

E. M. WOOD.

Sworn before me, at Winnipeg, in the province of Manitoba, this 10th day
of December, A.D. 1891.

JOHN O. SMITH,

A Commissioner, &ec.

In the Queen’s Bench.

In the matter of the application to quash By-law 514 of the city of
Winnipeg.

I, Thomas Dickey Cumberland, of the city of Wmmpeg, in the province of
Mamtoba, Barrister, make oath and say :—

1. T have examined the Dominion Government census returns of the
census of the province of Manitoba taken during the year 1886, and I find that
the population of the said province shown by said census was 108 640.

2. From the said returns I find that the five leading religious denomi-
nations in the said province were according to the said census in number as follows,
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namely :—Roman Catholic, 14,651 ; Church of England, 23,206 ; Presbyterian,
28,406 ; Methodist, 18,648 ; and Baptist, 3,296.
8. I have been a resident of the province of Manitoba since the year 1881.

4. T believe no material change has taken place in the relative numbers of
the different denominations aforesaid since the year 1886 in Manitoba.

T. D. CUMBERLAND.

Sworn before me, at Winnipeg, in the province of Manitoba, this 10th
day of December, A.D. 1891.
J. B. MORRICE,

A Commissioner, dc., n B. R.

In the Queen’s Bench.

In the matter of the application to quash By-law 514 of the city of
Winnipeg.

I, Hector Mansfield Howell, of the city of Winnipeg, in the province of
Manitoba, Esquire, make oath and say:

1. I have resided in this province continuously for the last twelve years.
I have travelled over large portions of this province, and am familiar with its
general state of its settlement and the distribution of its population.

2. The chief city of the province is the city of Winnipeg, with a present
population of about 25,000 people. There are two other towns with population
of about 4,000 each, and there is a large number of villages with population
ranging from 200 or 300 to 1,000 people.

8. According to the last census taken in this year, there is reported to be
about 155,000 residents in the whole province, and in my opinion at least 50,000
of these reside in villages and in the towns and in the city of Winnipeg. The
remainder of the population reside upon farms pretty evenly distributed over an
area of country exceeding 23,000 square miles.

4. From my knowledge of the sparse settlement of this country, I verily
believe that if separate schools are granted to the English Church people and to
the Roman Catholics it will be very difficult to support any system of public
schools except in the centres of population like towns and cities, and I verily
believe that if three systems of schools were established, each system would be

ery defective and would be of little use towards general education.

H. M. HOWEILL.

Sworn before me, at Winnipeg, in the province of Manitoba, this 12th day

of December, A.D. 1891.
HEBER ARCHIBALD,

A Comnussioner in B. R., &c.
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JUDGMENT OF THE COURT OF:QUEEN’'S BENCH.
Tayvror, C. J.

This is an application made by a ratepayer, a member of the Church of
England to quash the by-law No. 514, of the city of Winnipeg, for levying and
raising the assessments for the year 1891, on the grounds :—

(1.) That by the said by-law the amount estimated to be levied for school
expenditure is levied upon members of the Church of England and all other
religious denominations alike ;

(2.) That it is illegal to assess members of the Church of England for the
support of schools which are not under the control of the Church of England,
and in which there are not taught religious exercises prescribed by that church.

The affidavits filed in support of the application allege that at the time of
the union with Canada of what is now the province of Manitoba, there were in
operation a number of parochial schools in which the distinctive principles and
doctrines of the Church of England were taught, and which were supported by
that church and out of the funds of the church. In the case of Barrett v. Winnipeg,
7M. R. 273; 19 S. C. R., a Roman Catholic ratepayer sought to quash two
by-laws of the city, levying, by assessment, the amount required for the municipal
and school purposes of the city for the year 1890. The ground upon which it
was sought to quash these by-laws was that, by them the amounts levied for
school purposes for the Protestant and Catholic schools were united and one
rate levied upon Protestants and Roman Catholies alike for the whole sum.
The question involved in that case was whether the Public Schools Act of 1890,
under the authority of which the city had acted, was one within the power of the
local legislature to pass. The argument against its validity was that the Roman
Catholics had, at the time of tlhie union, denominational schools in this province,
and therefore the Act prejudicially affected a right or privilege which they, as a
class of persons, then had by law or practice. The Supreme Court has decided
the contention to be well founded ; that the Public Schools Act is one which the
legislature of this province had no power to pass, and has ordered the by-lawsin
question in that case to be quashed. If the facts alleged in the affidavits
supporting the present application are correct, and no attempt has been made to
contradict them, I do not see how it can be distinguished from Barrett v. Winnipeg.
The Supreme Court there decided a case in which the question was raised as here,
by an individual member of the church. There can be no doubt that under the
decision of the Supreme Court in that case the members of the Church of England
are also a class of persons who had, in the matter of education, a right or
privilege by law or practice at the time of the union. In the New Brunswick
case of Renaud, the court in New Brunswick dealt with section 98 of the British
North America Act to which section 22 of the Manitoba Act is similar. In that
case the learned Chief Justice, now Chief Justice of the Supreme Court, held that
the words of sub-section 1 were not intended to distinguish between Roman
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Catholics on the one hand and Protestants on the other. The sub-section
means, he said, just what it expresses, that ‘“any,” that is every, ‘class of
persons”’ having any right or privilege in respect of denominational schools,
whether such class should be one of the numerous denominations of Protestants
or Roman Catholics, should be protected. If that is the true meaning of sub-
section 1 of section 93 of the British North America Act, and I do not see how
any other reading can be given to it, the same construction must be put upon
the corresponding sub-section of the Manitoba Act. The words Protestant and
Catholic are used in the British North America Act as in the Manitoba Act.
That being so, there can, I think, be no doubt that under the decision of the
Supreme Court in Barrett v. Winnipeg, the members of the Church of England
are a class of persons who had, at the time of the Union, a right or privilege by
law or practice which is prejudicially affected. I cannot see that the argument
can be urged of acquiescence on the part of the applicant. He may not, indeed
he did not, move while the previous School Acts were in force, but it is a public
right he is now contending for, and I do not see that such a constitutional right
can be waived. It may slumberor not be enforced, but it is there all the same.
If the members of the Church of England have the right or privilege under the
Act, it is illegal to assess members of that church for the support of schools
which are not under the control of that church; and as the by-law No. 514 now
in question levies one rate upon ratepayers of all denominations, it is illegal and
must be quashed.

Mr. Justice Dusuc concurred.

Baix, J.

I agree with the Chief Justice that the application should be allowed. In
view of the decision of the Supreme C(ourt, reversing the judgment of this court
in Barrett v. Winnipeg, 7 M. R. 278, it seems to me that the only question that is
open to us to consider is, whether the applicant has shown that he is one of a
class of persons who, at the time of the union, were maintaining denominational
schools ; the affidavits filed show that Mr. Logan was at the time of the union,
and still is, a member of the Church of England, and at the time of the union
the Church of England was maintaining a number of schools, and that these
schools beyond question were strictly denominational schools. Now, unless it
can be held that sub-section 1 of section 22 of the Manitoba Act applies only to
Roman Catholics and Protestants, and not to Roman Catholics and the several
Protestant denominations or classes of persons who were maintaining denomina-
tional schools, the applicant here is in precisely the same position that
Mzr. Barrett was in in Barreit v. Winnipeg, and he has made out a much stronger
case as regards KEpiscopalians than Mr. Barrett did as regards Roman Catholics.
What was shown in the Barrett case was, that the applicant was a ratepayer and
a member of the Roman C(‘atholic Church, and that the church, prior to and at
the time of the union, had been maintaining denominational schools and
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the Supreme Court holding that the Public Schools Aect, 1890, prejudi-
cially affected the rights of Roman Catholics with respect to denominational
schools, declared the Act to be invalid, and quashed the by-law that the
city of Winnipeg had enacted under its authority. As regards the application
of sub-section 1, I agree with the Chief Justice that it applies not merely to
Protestants and Roman Catholics, but to every class of persons who were
maintaining denominational schools at the time of the union, and indeed, the
decision in Ez parte Renaud probably precludes any other view of its application.

T cannot distinguish the present case from Barrett v. Winnipeg, and I think
the by-law must therefore be quashed.

JUDGMENT OF THE JUDICIAL COMMITTEE OF THE PRIVY
COUNCIL IN BOTH CASES.

Present :
Lorp WaTson, Lorp MACNAGHTEN, Lorp HanNEN, and
Lorp Hosmousg, Lorp Mogris, Lorp SmaND.

THE CITY OF WINNIPEG v. BARRETT—THE CITY OF WINNIPEG v¥. LOGAN.

These were appeals instituted on behalf of the city of Winnipeg, the first
from a judgment of the Supreme Court of Canada, of October 28, 1891,
reversing decisions of the Court of Queen’s Bench of Manitoba, and of Mr. Justice
Killam, and the second from a decision of the Court of Queen’s Bench of
Manitoba, of December 19, 1891. '

The arguments were heard before a committee consisting of Lord Watson,
Lord Macnaghten, Lord Morris, Lord Hannen, Sir Richard Couch and Lord
Shand, when their lordships reserved judgment.

Lord Macnaghten delivered the judgment as follows:—These two appeals
were heard together. In the one case the city of Winnipeg appeals from a

<judgment of the Supreme Court of Canada, reversing a judgment of the Court

of Queen’s Bench for Manitoba ; in the other from a subsequent judgment of
the Court of Queen’s Bench for Manitoba, following the judgment of the
Supreme Court. The judgments under appeal quashed certain by-laws of the
city of Winnipeg, which authorized assessments for school purposes in pursuance
of the Public Schools Act, 1890, a statute of Manitoba to which Roman
Catholics and members of the Church of England alike take exception. The
views of the Roman Catholic Church were maintained by Mr. Barrett; the case
of the Church of England was put forward by Mr. Logan. Mr. Logan was
content to rely on the arguments advanced on behalf of Mr. Barrett, while
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and naturally would have been better pleased to stand alone. The controversy

which has given rise to the present litigation is, no doubt, beset with -
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difficulties. ~The result of the controversy is of serious moment to the RECORD.

province of Manitoba, and a matter apparently of deep interest throughout .

he

the Dominion. But in its legal aspect the question lies in a very narrow S’;J{”g’;‘:gd";‘"

compass. The duty of this board is simply to determine as a matter of law —
vhether, according to the true construction of the Manitoba Act, 1870, having Case

Judgment of

regard to the state of things which existed in Manitoba at the time of the union, jogbee

the Provincial Legislature has or has not exceeded its powers in passing the Committee o
blic Schools Act, 1890,  Manifoba became one of the provinces of the p 3, counel

tee of

Dominion of Canada under the Manitoba Act, 1870, which was afterwards —continued.

confirmed by an Imperial statute known as the British North America Act, 1871.
Before the union it was not an independent province, with a constitution and a
legislature of its own. It formed part of the vast territories which belonged to
the Hudson’s Bay Company, and were administered by their officers or agents.
The Manitoba Act, 1870, declared that the provisions of the British North
America Act, 1867, with certain exceptions not material to the present question,
should be apphcable to the province of Manitoba, as if Manitoba had been one
of the provinces originally united by the Act. Tt established a legislature for
Mamtoba, cons1st1ng of a legislative council and a legislative ‘Lssembly, and

act _with some modifications

material, 1s in the following terms:—“In and for the provi

leglslature may exclusively make laws in relation to education, subject and
accoﬁhngﬁto the following provisions:—(1) Nothing in any such law shal]
prejudicially affect any right or privilege with respect to denominational schoalg ( @
yhich any class of persons have by law or practice in the province at the
11‘_1_1‘1'9_1_1 “Then Tollow two other sub-sections. Sub-section 2 gives an ‘“ appeal,”
as it is termed in the Act, to the Governor-General in Council from any Act or
degision of the Ieglslatule of the province, or of any provincial authority
«“affecting any right or privilege of the Protestant or Roman Catholic_minority
of ;the Queen’s subjects in relation to_education.” Sub-section 3 reserves
certain Timited powers to the Dominion Parliament in the event of —the J
Provincial Legislature faili ing t0 comply with the Tequirements of the section or,

the decision of the Governor-Generalin Couneil. At the commencement of the
argument a doubt was suggested as to the competency of theJnesent appeal in X
consequence of the go-called appeal to the Governor- Gren.eral in Council provided ‘
by the ATt. But their Lordships are satisfied that the provigiong of sub- sectlons( ,
2 and 8 do not operate to_withdraw such a question as that involved in the
present case irom the jurisdiction of the ordinary tribunals of the country.
Su of section 22 ol the Manitoba Act, 1870, differ but

e g

coun ry'lch had not as yet enJoyed the securlty of laws properly so called.
It is not, perhaps, very easy to define precisely the meaning of such an
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expression as ‘having a right or privilege by practice.” But the object of
the enactment is tolerably clear. Evidently the word ‘ practice ” is not to
be construed as equivalent to ¢ custom having the force of law.” Their
Lordships are convinced that it must have been the intention of the legislature
to preserve every legal right or privilege, and every benefit or advantage
in the nature of a right or privilege, with respect to denominational
schools which any class of persons practically enjoyed at the time of the
union. What, then, was the state of things when Manitoba was admitted to the
union ? On this pomt there is no dispute. It is agreed that there was no law,
or regulation, or ordinance with respect to education in force at the time.
There were, therefore, no rights or privileges with respect to denominational
schools existing by law. The practice which prevailed in Manitoba before the
union 18 also a matter on which all parties are agreed. The statement on the
subject by Archbishop Taché, the Roman Catholic Archbishop of St. Boniface,
who has given evidence in Barrett s case, has been accepted as accurate and
complete. ‘“ There existed,” he says, ‘“in the territory now constituting the
province of Manitoba a number of effective schools for children. These schools
were denominational schools, some of them being regulated and controlled by
the Roman Catholic Church, and others by various Protestant denominations.
The means necessary for the support of Roman Catholic schools were supplied,
to some extent, by school fees, paid by some of the parents of the children who
attended the schools, and the rest were paid out of the funds of the church,
contributed by its members. During the period referred to, Roman Catholics
had no interest in, or control over, the schools of the Protestant denominations,
and the members of the Protestant denominations had no interest in, or control
over, the schools of the Roman Catholics. There were no public schools in the
sense of state schools. The members of the Roman Catholic Church supported
the schools of their own church for the benefit of the Roman Catholic children,
and were not under obligation to and did not contribute to the support of any
other schools.” Now, if the state of things which the Archbishop describes as

eW&( been a system established by law, what Woﬁfd
have been the rights an ges 0 omani Catholics with respec

y denominational schools ?  They would have had by law the right fo esﬁmbhsh

soEoolS at their own exXpense, 10 malntaln thel school fees or
voluntary contributions, and to conduct them in_accordance wit eir_own

rENGIOUS temsts. L very Other religious body which was engaged in a similar
WOTK ab the time of the union would have had precigely the same right with

{ respect To_ther denominafional schools. Possibly fhis m?ﬁt1 1f_1t_had been
defined or recogmzed by Rogjglve enactment, m 10 t have had attached to1f, a5 a
necessary or appropriate 1necident e right of exemption contribution

il y E "T0 SCIL001S Of ralﬁe"'lenﬁ a Buf h

unider any circuinstances 10 schools ot a 3 enomlnatlon , In their
Lordsnips. o - N INUCH 00 1ar t0 that the esfaﬁhsh—

ment ol a naflonal System of education upon_an unsectarlan basis_1s_so
0consIStent with the right to set up and maintain_denominational § hoolsTat
the Two THiTgs cannot exist togethel or that Eﬁe ex1sT ence of one R
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bodies, in respect of their denominational schools, are to be so strictly RECORD.
measured and limited by the practice which actually prevailed at the time of the 7 e
union, they will be reduced to the condition of a ‘“ natural right ” which ‘“does 5’:}’%’::232“
not want any legislation to protect it.” Such a right, it was said, cannot be called -
a privilege in any proper sense of the word. If that be so, the only result is that ~ Case.
the protection which the Act purports to extend to rights and privileges existing judgment of
“by practice ’ has no more operation than the plotection which 1t purports Committee of
to afford to rights and privileges existing by law.” It can hardly be contended Privy Oouncil
that, in order to give a substantial operation and effect to a saving clause —continued.
expressed in general terms, it is incumbent upon the court to discover

privileges which are not apparent of themselves, or to ascribe distinctive and

peculiar features to rights which seem to be of such a common type as not to

deserve special notice or require special protection. Manitoba having been con-

stituted a province of the Dominion in 1870, the ProvinciarLegislature 105t no

time 1n dealing with the guestion of educatleﬂ In 1871 a law was passed which
established a system 8? éenomlnaimaél‘ eaucémgn w_the common sehools, as
tﬁﬁ(’ were then called. oard o ucation was formmed, which was 10 _be
dwmw%mwgollc. Fach section was to
have under its control and managemen & aiscipline of the schools of the
section. Under the Manitoba Act the province had been divided into 24 electoral
divisions, for the purpose of electing members to serve i the Legislative
Assemb‘ly By thre#ctot 1871 each_electoral division was constltuted & SCHO0T
district, in the first instance. Twelve electoral GIviSIons, comprising mainly
a_ Protestant popul‘mtion " were_to be considered t’rotesta,nt school districts ;
twelve, ‘‘ comprising mainly a Roman Catholic POpUIAtion,  Were to be Con-

sidered Roman Catholic_school districts. _Without the special samction of the (é)
séCtion there was not o be more than one school In~ any school district. The

male mhabifants of each school district, assembled at an annual meeting, were

to decide 1n_what manner they should raise their contributions tOWATAS the
support of the school, in addition to what was derived Irom public tunds. It is
perhaps not out of place to observe that one ol the modes prescribed was

‘“ assessment on the property of the school district,” which must have involved,
in"some cases at any rate, an assessment on Roman Catholics for the support of ‘Z}Q)
a Protestant school, and an assessment on Protestants Tor the support of

4 Roman Catholic school. In the event of an assessment there was no provision /
for exemption, except In the case of the father or guardian of a School Ghild, &
Protestant_in_a Roman Catholic school district, or a Roman Catholic in a
Protestant school district—who might escape by sending the child to the school
oI the nearest district of the other section and cOntribUting t0 it Al AIMOUITt Bquat
to what he would have paid if he had belonged to that districi. The laws

réﬁnng to educaflon were modified from time to time, but _the Systenn ol

deno education was maintained in full vigour un 90.  An Ac
passed 1n 1881, following an Act o , provided amon ngs thaf the
estabIiIshment of a school district ol one denomination should not prevent the

establishment of a school district of the other denomunation in the same place,
and thata Protestant and a Roman Catholic district might include the same
term;o Ty I whote orim part.  From the year 1876 until 1890 enactments were

in force declaring thaf 1n 110 case should a Protestant ratepayer be obliged to pay J
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man Catholic school, or a Roman Catholic ratepayer for a Protestant

#Scnm Tn 1890 the %ohe% of the past mneteen years was reversed: fhe
sdpremeCourt denominationa system of public e ucatlon was ggﬁugl; swept away. Lwo Acts

Judgment of
Judicial
Committee o
Privy Couneil
in both cases
~—continued.,

5 )

("\

rst (63 Vie., ¢. 37) established a

Department of Kducation and a board cons1st1ng of seven members known as

of Canada.
11], relation to education were passed.
Ga.se

the ‘“ Advisory Board.”  TFour members of the board were to be appointed by
the Department of Education, two were to be elected by the public and high

sghool teachers, and the seventh member wags to bhe appointed by the University
Councll One of the powers offhe Adusor Board was to rescrlbe the forms of

ject to the provisions of the Act, and that all public schools should be free schools.

TRe provisions of the &Gt Wltﬁ regard to religious exercises are as follows :—

“6. _Religious exercises 1n the public schools shall be conducted aggording

tg the regulations of the Advisory Board.  The time for such religious exercises
s;&a 1T be just before the ClOSINg Eour in the affernoon- Inm case the parent or

guardian of any pupil notifies the Teacher that ie does not wish_such pupil to

attend guch religious exercises, then such pupil shall be dismissed before such
religious exercises take place. 7. Religious exercises shall be held in a public

schogl entirely at the §Pﬁgn ﬂjf the school trustees for the districf, and, upon
receiving written authority from the trustees, i1t sha e the dufy of the

teacher% to_ hold such religious eXerclsgs.

8.

as above provided.

en_provides for the formation, alteration and

union of school districts, for the election of school frusfees, and for levying a

rate on the taxable properfy in~each school district for school purposes. In

cities the municipal council is required to levy and collect upon the taxable

property within the municipality such sums as the school trustees may require

for school purposes. A portion of the legislative flonal purposes

15 allotted to public schools ; bub it 18 provided. that any school not conducted

according to all the

provisions of the Act, or_anvy Act i 1n force for the tlme

a public school wi

he meaning of the law and

Tl nol participate in_the legislative grant. Section 141 provides that no

-

teacher shall use or permit fo be used as text books any bookg_w
are auﬁEgm%begmgzﬂW_'w and that no portion of the legislatiye
rant shall be pai

paid to any school in which unauthorized books are used. Then

there are two sections (178 and 179) which call for a passing notice, because,

owing apparently to some misapprehension, they are spoken of in_one of th
eﬂ'ec?ﬁi Was to_confiscate Roman. Catholic

Jugdgrents ﬂeggz ﬂp%g—ﬂi as 1f their
property. ey apply to cases where the same termiory was covered by a

FProtestant school district and b{ a Roman Catholic school district. In such a
case Roman Catholicswere really placed in_a -better position than Protestants.

Certain_cxemptions were to_be made in their favour if the assefs of their

1Strict exceede S liabillities, or 1

the liabilities of the Protestant scho

district exceeded 1ts assets. But no corresponding exemptions weye fo he

made 1n the case of Protestants.
—

Such™ being the main provisions of the
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Public Schools Act, 1890, their Lordships have to determine whether that Act RECORD.
prejudicially affects any right or privilege with respect to denominational 1 e
schools which any class of persons had by law or practice in the province at S’;}?Té’gﬁg“;“
the union. Notwithstanding the Public Schools Act, 1890, Roman Catholics —_
and members of every other religions body in Manitoba are free to establish e
schools throughout the province; they are free to maintain their schools by Judgment of
school fees or voluntary subscriptions ; they are free to conduct their schools Committee of
according to their own religious tenets without molestation or interference. Privy Coundil
No child is compelled to attend a public school. No special advantage other —eontinued.
than the advantage of a free education in schools conducted under public
management is held out to those who do attend. But then it is said that;“>~
it is impossible for Roman Catholics, or for members of the Church ol
England (if their views are correctly represented by the Bishop of Rupert’s
TLand, who has glven evidence in Logan's case), to send their children o
public_schools where the education 1s_mnot superintended and directed by
the aubhorities of fheir church, and that, therefore, Roman Catholics and
members of the Church of England who are taxed for public schools, and af
the samoc time teet tiemsetves compelled to support their own schools, are in a

less favourable position than those who can take advantage of the free education
provided by the Act of 1890. E?t ma* be ;g. But what right or privilege is
violated or prejudicially affecte e law ? 1t 15 not the law that is in faunlt;
if 15 owing 1o Toligious convictions, which everybody must respect, and to the

, that R the Church of

W__Qtle

t7/

ke. Lordships are sensib
{fhe unanimous decision of the Supreme Court. They have anxiously considered
the able and elaborate judgments by which that decision has been supported.
But they are unable fo agree with the opinion which- the learned judges of the
Supreme Court h sed_as fo the rights and privileges of Roman Catholics
n %1 anitoba at the time of union. They doubt whether it is permissible o refer (,0)
to the course of legislation between 1871 and 1800, as a means ol throwing light
on the previous practice or on the construction of the saving clause in %Ee
Manitoba Act.. They cannot assent to the view, which seems to be indicated by
one of the members of the Supreme Court, that public schools under the Act of
1890 are in reality Protestant schools. The Jegislature has declared in so many [ 7 /
words that the public schools shall be entirely unsectarian, and that principle is- 3>
carried out throughout the Act. With the policy of the Act of 1890 their Lord-
shipsare not concerned. But they (MH felp observing that, 1T the views of

e respondents were to prevail, 1t would be extremely difficult for the Pro-
vincial Liegi 1 en entrusted with fthe exclusive
making laws relating to education, to provide for the educational wants of the
tore sparsely inhabited districts of a counfry almost as Iarge as Great Britain, </ 2 /
and that the powers of the legislature, which on the face of the Act appear so
large, would be limited to the useful but somewhat humble office of making
regulations for the sanitary conditions of school-houses, imposing rates for the
shpport of denominational schools, enforcing the compnulsory affendance of
scholars, and matters ol that sort, In the result their Lordships will humbly




158

RECORD.  advise Her Majesty that these appeals ought to be allowed, with costs. In the
e  City of Winnipeg v. Barrett, it will be proper to reverse the order of the Supreme
SuproneCourt Court with costs and to restore the judgment of the Court of Queen’s Bench for
* — " Manitoba. In the City of Winnipeg v. Logan, the order will be to reverse the

Osse.  judgment of the Court of Queen’s Bench and to dismiss Mr. Logan’s application
jodgmentof - and discharge the rule nisi and the rule absolute, with costs.

Committee of
Privy Council
in both cases
—continued.

[2229]

canadian  CERTIFIED CoPY of a Report of « Committee of the Honourable the Privy Council, approved
Order i . . )

G(r)u;::illl,lda.ted by Hus Excellency the (Governor-General in Council, on the 15th August, 1893.

15th August,

199 The Committee on the recommendation of the acting Minister of Justice 10
advise that pursuant to the provisions of the Act 54-55 Victoria, chapter 25, the
Attorney-General of the province of Manifoba be notified that in accordance 'with
an Order of His Excellency the Governor-General in Council dated the 31st day
of July, 1893, a case touching certain statutes of the said province relating to
education, and the memorials of certain petitioners complaining thereof was
referred to the Supreme Court of Canada for hearing and consideration and that
such case will be heard at the next ensuing sittings of the said court, to wit, on
the third day of October next, or so soon thereafter as may be. The committee
further advise that a like notice be sent to Mr. John S. Ewart, Q.C., of Winnipeg,
counsel for the petitioners. 20

The Committee advise that the Attorney-General for the province of Manitoba
and Mr. Ewart be requested to acknowledge the receipt of such notice respectively.
The Committee submit the same for Your Excellency’s approval.
JOHN J. McGEE,
Clerk of the Privy Council.

Letter— Orrice or THE QUEEN's Privy CounciL ror CANADA,

President of .

Privy Council Otrrawa, CaNapa, 19th August, 1893.

Goveraer

of Manitoba, S1r,—I have the honour to transmit herewith a certified copy of an Order

ated 19th

August, 1893, 1N Councll No. 2108, dated the 31st July, 1893, with reference to the Manitoba
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school case, and I have to request that you will be good enough to acknowledge
the receipt thereof. '

I have, &ec.,

W. B. IVES,
President of the Privy Council.

His Honour the Lieutenant-Governor of Manitoba.

Orrice oF THE QUEEN's Privy CouNci FOR CANADA,
Orrawa, Canapa, 19th August, 1898.

Sir,—I have the honour, by direction of the President of the Council, to
transmit herewith a certified copy of an Order in Council, No. 2108, dated the
31st July, 1893, with reference to the Manitoba school case, and I have to request
that you will be good enough to acknowledge the receipt thereof.

I have, &c.,
JOHN J. MoGEE,
Clerk of the Privy Council.

Jorn S. Ewart, Esq., Q.C.,
Winnipeg, Man.

Orrice oF THE QUEEN's Privy Councirt For CANADA,
Orrawa, CaNapa, 19th August, 1893.

Sir,—I have the honour, by direction of the President of the Council, to
transmit herewith a certified copy of an Order in Council, No. 2229, dated the
15th August, 1893, with reference to the Manitoba school case, and I have to
request that you will be good enough to acknowledge the receipt thereof.

I have, &ec.,
JOHN J. McGEE,

Clerk of the Privy Council.

The Honourable the Attorney-General of Manitoba.
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Orrice or THE QUEEN'S PRrivy Councin For CANADA,
OtTaws, Canapa, 19th August, 1898.

Sir,—I have the honour, by direction of the President of the Council, to
transmit herewith a certified copy of an Order in Council, No. 2229, dated the
15th August, 1898, with reference to the Manitoba school case, and I have to
request that you will be good enough to acknowledge the receipt thereof.

I have, &c.,

JOHN J. McGEE,

Clerk of the Privy Council
Jorx S. Ewarr, Esq., Q.C., 10
Winnipeg, Man.

GoverNnMENT HoOUSE,
WinnipEg, MaN., 22nd August, 1893.
S1r,—I have the honour to acknowledge the receipt of your communication

of the 19th instant, transmitting a certified copy of an Order in Council, No.
2103, dated the 81st July, 1898, with reference to the Manitoba school case,

" and to say that I have caused copies of your communication and of the Order in

Letter-—

J. 8. Ewart,
to Clerk of
Privy Council
dated 23rd
August, 1893.

Council referred to, to be transmitted to my Government.

I have, &ec.,
JOHN SCHULTZ, 20

The Honourable Lieutenant-Governor.
The President of the Privy Council,
Ottawa.

Winnipee, Man., 23rd August, 1893.

Drar Sir,—I beg to acknowledge receipt of (1) your favour of 11th inst.,
with a copy of the Manitoba school case to replace the incomplete copy formerly
sent to me. (2) Your favour of 19th inst., with a copy of Order in Couneil,
No. 2108. (8) Your favour of 19th inst., with a copy of Order in Council,
No. 2229.

Your obedient servant, 30

JOHN S. EWART.
Jonx J. McGeE, Esq.,
Clerk of the Privy Couneil,
Ottawa.
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WinnipEg, 23rd August, 1893. RECORD.
Sir,—1I have the honour to acknowledge receipt of your communication of  Inthe

the 19th inst., inclosing certified copy of Order in Council, No. 2229, dated SurgneCourt

15th August, 1893, with reference to the Manitoba school case. o
ase.

I have, &e., Letter—

Attorney-

CLIFFORD SIFTON, - General

of Manitoba

Jonx J. McGer, Esq., Attorney-General. }f’rg;elgoffmﬂ

Clerk of the Privy Council, - i?;gsf? Teos.
10 Ottawa.

This is Exhibit marked X’ referred to in the Affidavit of John Skirving
Ewart, sworn before me this 11th day of April, 1894.

(Signed) CHARLES O’CONNOR,
A Commissioner for tuking Affidavits, (c.

‘¢ C.,Y
In the Supreme Court of Canada.

In the matter of certain Statutes of the Province of Manitoba, relating
to Education.

I, John Skirving Ewart, of the City of Winnipeg, in the Province of
20 Manitoba, make oath and say :—

1. I acted as ‘ Counsel ” for the Roman Catholic minority of Her
Majesty’s subjects in the Province of Manitoba, upon the argument of this
matter before the Supreme Court of Canada.

2. The printed book now shown to me and marked with the letter X.
contains copies of the case in this matter, and all the documents thereby
directed to be considered as part of the case (with the exception of the Statutes
therein referred to). '

8. Copies of the said book were used upon the hearing of this matter
before the Supreme Court of Canada by all the Judges of that Court and by all
30 the Counsel engaged in the argument as being the said case, and the documents
thereby directed to be considered as part thereof.
(Sd.) JOHN S. EWART.
Sworn before me at the City of Ottawa,
in the County of Carleton, in the Province of
Ontario, this 11th day of April, A.D., 1894.

(Sd.) CHAS. O’CONNOR, :
A Commissioner for taking Affidavits, &ec.






10

20

30

163

IN THE SUPREME COURT OF CANADA. RECORD.
Ime

Supreme Court

Tuespay the 20th day of FEsruary, A.D, 1894. of Canada.

Present :—

The Honorable Stk HENRY STRONG, Kxigar, Chief Justice.
The Honorable Mr. Justice FOURNIER,

The Honorable Mz. Justice TASCHEREATU,

The Honorable Mr. JusticE GWYNNE,

The Honorable Mr. JusticE KING.

In TEHE MaTTER OF CERTAIN STATUTES or Tt PROVINCE OF
MANITOBA rreratiné To EDUCATION.

The-Governor in Council, by Order in Council bearing date the Thirty-first Judgment
day of July, One thousand elght hundred and ninety-three, numbered 2,103, %‘;’,‘fdfgg}
and passed pursuant to the provisions of “ An Act respecting the Supreme and
Exchequer Courts,” Revised Statutes of Canada, Chapter 135, as amended by
54-55 Victoria, Chaptar 25, Section 4, having referred to the Supreme Court of
Canada for hearing and consideration a Case touching certain Statutes of the
Province of Manitoba relating to Education, and the memorials of certain
persons complaining thereof, the questions so referred for hearing and con-

gideration being as follows :—

(1) Is the Appeal referred to in the said memorials and petitions, and
asserted thereby, such an Appeal as is admissible by Sub-section 3 of
Section 93 of the British North America Act, 1867, or by Sub-section 2 of
Section 22 of the Manitoba Act, 83 Victoria (1870), Chapter 8, Canada ?

(2) Are 'the grounds set forth in the petitions and memorials such as
may be the subject of appeal under the authority of the Sub-sections above
referred to, or either of them ?

(8) Does the decision of the Judicial Committee of the Privy Council
in the cases of ‘“ Barrett v. The City of Winnipeg’ and ‘“Logan v. The City of
Winnipeg "’ dispose of or conclude the application for redress based on the
contention that the rights of the Roman Catholic minority, which accrued
to them after the Union under the Statutes of the Province, have been
interfered with by the two Statutes of 1890, complalned of in the said
petitions and memorials ?

(4) Does Sub-section 8 of Section 93 of the British North America
Act, 1867, apply to Manitoba ?

(6) Has His Excellency the Governor-General in Council power to
make the declarations or remedial orders which are asked for in the said
29547
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memorials and petitions, assuming the material facts to be as stated therein,
or has His Excellency the Governor-General in Council any other
jurisdiction in the premises ?

(6) Did the Acts of Manitoba relating to Education, passed prior
to the Session of 1890, confer on or continue to the minority a ‘ right
‘“ or privilege in relation to Education’ within the meaning of Sub-
section 2 of Section 22 of the Manitoba Act, or establish a system of
separate or dissentient schools within the meaning of Sub-section 3 of
Section 93 of the British North America Act, 1867, if said Section 93
be found to be applicable to Manitoba ; and if so, did the two Acts of 1890
complained of, or either of them, affect any right or privilege of the
minority in such a manner that an Appeal will lie thereunder to the
Governor-General in Couneil ?

And the said Case having come before this Court on the Fourth day of
October, in the year of our Lord One thousand eight hundred and ninety-three,
the Honorable J. J. Curran, Q.C., Her Majesty’s Solicitor-General for the
Dominion of Canada, appeared to submit the said Case on behalf of the Crown,
Mr. Ewart, Q.C., appeared to argue the said Case on behalf of the said
petitioners and memorialists, and Mr. Wade, Q.C., appeared on behalf of the
Province of Manitoba, but not to argue the said Case in the interest of the said
Province, whereupon this Court directed the hearing of the said Case to stand
over, and in the exercise of the powers conferred by 54-55 Victoria, chapter 25,
Section 4, substituted for the Revised Statutes of Canada, chapter 185, Section
87, appointed Mr. Christopher Robinson, Q.C., to argue the said Case in the
interest of the said Province of Manitoba, and the said Case coming on for
hearing before this Court on the Seventeenth day of October, in the year of our
Lord One thousand eight hundred and ninety-three, in the presence of Counsel
aforesaid, whereupon, and upon hearing Mr. Ewart, Q.C., for the said petitioners
and memorlahsts, and Mr. Robinson, Q.C., who a,ppeared pursuant to the
direction of the Court in the interest of the said Province of Manitoba, the
Honorable the Solicitor-General and Mr. Wade, Q.C., not desiring to be heard,
this Court was pleased to direct that the said Case should stand over for
consideration, and the same having come before this Court this day, this Court
did state its opinion on the said questions so submitted as aforesaid, and the
opinion of the said Court, and the answers to the said questions, and the reasons
therefor, will appear from the Judgments delivered by their Lordships, a true
copy of which said Judgments is hereunto annexed.

All which is respectfully certified under the Seal of the Supreme
Court of Canada.

(Sd.) ROBERT CASSELS,
Registrar.

I hereby certify that the foregoing document is a true copy of the
original certificate 1ssued in the above matter.

ROBERT CASSELS,

Orrawa, May 10th, 1894. Requstrar.
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: 1 B Y
REASONS FOR JUDGMENT.

IN THE MatTER of certain Statutes of the Province of Manitoba
relating to HKducation.

The Crier Justice: This case has been referred to the Court for its
opinion by His Excellency the Governor-General in Council, pursuant to the
provisions of ‘“An Act respecting the Supreme and Exchequer Courts.”
Revised Statutes of Canada, chapter 135, as amended by 54 and 55 Vic.,
chap. 25, section 4.

Six questions are propounded, which are as follows :—

1. Is the Appeal referred to in the said memorials and petitions
(referring to certain petitions and memorials presented to the Governor-
General in Council) and asserted thereby, such an appeal as is
admissible by sub-section 3 of section 93 of the British North America
Act, 1867, or by sub-section 2 of section 22 of the Manitoba Act,
33 Vic. (1870) chap. 8, Canada ?

2. Are the grounds set forth in the petitions and memorials such
as may be the subject of appeal under the authority of the sub-sections
above referred to, or either of them ?

3. Does the decision of the Judicial Committee of the Privy
Council in the cases of Barrett v. the City of Winnipeg, and Logan v.
the City of Winnipeg, dispose of or conclude the application for redress
based on the contention that the rights of the Roman Catholic minority,
which accrued to them after the Union under the Statutes of the
Province, have been interfered with by the two Statutes of 1890
complained of in the said petitions and memorials ?

4. Does sub-section 3 of section 93 of the British North America
Act, 1867, apply to Manitoba ?

5. Has His Excellency the Governor-General in Council power
to make the declarations or remedial orders which are asked for in the
sald memorials and petitions, assuming the material facts to be as stated
therein, or has His Excellency the Governor-General in Council any
other jurisdiction in the premises ?

6. Did the Acts of Manitoba passed prior to the Session of 1890
confer on or continue to the minority ‘‘ a right or privilege in relation
to education "’ within the meaning of sub-section 2 of section 22 of the
Manitoba Act or establish a system of ¢ separate or dissentient schools ™’
within the meaning of sub-section 8 of section 93 of the British North
America Act, 1867, if said section 93 be found to be applicable to
Manitoba, and if so, did the two Acts of 1890 complained of, or either
of them, effect any right or privilege of the minority in such a manner
that an appeal will lie thereunder to the Governor-General in Council ?

To put it in a concise form, the questions which we are called upon to
answer are whether an appeal lies to the Governor-General in Council, either

under the British North America_Act, 1867, or under the Dominion Act
establishing the Province of Manitoba, against an Act or Acts of the legislature
of "Manitoba passed in 1890, whereby certain Acts or parts of Acts of the same
legislature previously passed, which erred certain rights on the Roman

Catholic minority in Manitoba in respect of separate or denominational schools

were repealed.
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RECORD. The matter was brought before the Court by the Solicitor-General on behalf
.  of the Crown, but was not argued by him. On behalf of the Petitioners and
SupremeCourt Memorialists who had sought the intervention of the Governor-General,
of Canade. . My, Fwart, Q.C., appeared. Mr. Wade, Q.C. appeared as Counsel on behalf of
Opinionof  the Province of Manitoba when the matter first came on, but declined to argue
Chiet Justi®e the case, and the Court then in exercise of the powers conferred by 54 and
55 Vic., chap. 25, section 4, substituted for the Revised Statutes of Canada,
chapter 185, section 87, requested Mr. Christopher Robinson, Q.C., the senior -
member of the Bar practising before this Court, to argue the case in the interest
of the Province of Manitoba, and on a subsequent day the matter was fully and 10
ably argued by Mr. Ewart and Mr. Robinson.

The proper answers to be given to the questions propounded depend
principally on the meaning to be attached to the words ¢ any right or riv1ie e
of the Protestant or Roman Catholic minorty of the Queen’s subjects in relation
to_education,” 1n Sub-section 2—of Section 22 of the Manitoba Act. Do these
words_include_rights and privileges in relation to education which did not exist
at the Union, but (in the words of section 93 subsection 8 of the British North
(y AmericaAct) have been ‘‘thereafter established by the legislature of the Province ™’
or 1s the right or privilege mentioned In sub-section 2 of section 22 of the
Manitoba Act the same right or privilege which 1s previously referred to in 20
sub-section 1 of section 22 of the Manitoba Act, viz: one which any eclags of
persons had by law or practice in the Province af the Union, or a right qr
privilege other than one which the legislature of Manitoba itself created ?

Section 93 sub-section 8 of the British North America Act 1867, is as
follows :— Where in any province a system of separate or dissentient schools
exists by law at the Union or is thereafter established by the legislature of the
Province, an appeal shall lie to the Governor-General in Council from any Act
or decision of any provincial authority affecting any right or privilege of the
Protestant or Roman Catholic minority of the Queen’s subjects in relation to
education.” 30

It is important to contrast these two clauses of the Acts in question,
inasmuch_ag there 1s intrinsic evidence in the later Act, that 1t was generally

modelled on the Imperial S 1ginal Confederation Act;

( 3) diyprgence 1n the language of the two Statutes is therefore significant of an
inteption to make some_change as regards Manitoba by the provisions of the
later Act.

It will be observed that the British North America Act, section 93,

sub-section 8, confams the words, " or is thereafter established by the legisla-

le) ture_of the Province,” which words are entirely omitted in the 7correspon§]1n’g
section (section 22, sub-section 2) of the Manitoba Act. Againi the same sub- 40

ection of the Manifoba Act gives a right of appeal to the Goverx;;z;T/y General in

Council from the Tegislatare of the Province, aswell asfrom rovincial

»(5. authority, whilst by f%e Brilish North America Act the right of appeal tO the
. mmgmmmm

can refer this difference of expression in the two Acts to nothing but %o a
deliberate intention to make some change In thé operation Of the Tedpective

{ clauses. 1 do not see why there should have been any departure in the Manitoba
Act from the language of the British North America Act, unless it was intended

thgt the meaning should be differenf. On the one hand, it Tnay well be urged,




167

that there was no reason why the Provinces admitted to confederation should

" have been treated differently; why a different rule should prevail as regards
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40

Manitoba from that which, by express words, applied to_the other provinces.

On the other hand there 1s, it seems to me, much force in the consideration
that whilst 1t was Teasonable that the organic law should preserve vested rights
existing _at the Union from spoliation or interference, yet every presumption
ﬁmﬁé ‘constitutional right of a legislative body to repeal
the laws which it has itself enacted. NMS&M@@%LM by
a written conslitution which confers legislative powers and which may restrict
those powers and make them subject fo any condifion which the constituent
legislators may think fit to impose. A notable instance of this is, as my brother
Ring has pointed out, afforded by the constitution of the United States,
according to the construction which the Supreme Court in the well-known
¢ Dartmouth College Case-”’ put upon the provision prohibiting State legislatures
from passing laws impairing the obligation of contracts. It was there held, with
a result which has been found most inconvenient, that a legislature which had
created a private corporation could not repeal its own enactment granting the
franchise, the reason assigned being that the grant of the right of franchise of a
corporation was a contract. This has in practice been got over by inserting in
such Acts an express reservation of the right of the legislature to repeal its own
act. But, as it 1s a primd facie presumption that every legislative enactment is
subject to repeal by the same body which enacts it, every Statute may be said to
contain an implied provision that it may be revoked by the authority which has
passed it, unless the right of repeal is taken away by the fundamental law, the
over-riding constitution which has created the legislature itself. The point is a
new one, but having regard to the strength and universality of the presumption
that every legislative body has power to repeal its own laws, and that this power
is almost indispensable to the useful exercise of legislative authority, since a
great deal of legislation is of necessity tentative and experimental, would it be
arbitrary or unreasonable, or altogether unsupported by analogy to hold as a
canon of constitutional construction that such an inherentright to repeal its own
acts cannot be deemed to be withheld from a legislative body having its origin in
a written constitution unless the constitution itself by express words takes away
the right. I am of opinion that in construing the Manitoba Act we ought to
proceed upon this principle and hold the legislature of that Province to have
absolute powers over its own legislature, untrammelled by any appeal to federal
authority, unless we find some restriction of its rights in this respect in express
terms in the Constitutional Act.

Then, keeping the rule of construction just adverted to in view, is there
anything in the terms of Sub-section 2 of Section 22 of the Manitoba Act by
which the right of appeal is enlarged and an appeal from the legislature is
expressly added to that from any provincial authority, whilst in the British
North America Act, Section 98 Sub-section 3, the appeal is confined to one
from a provincial authority only, which expressly or necessarily implies that it
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was the intention of those who framed the constitution of Manitoba to impose .

upon its legislature any disability to exercise the ordinary powers of a legislature

" to repeal its own enactments. 1 cannot see that it does, and I will endeavour to

60

demonstrate the correctness of this opinion. It might well have been con-
sidered by the Parliament of the Dominion in passing the Manitoba Act that
the words * any provincial authority ”’ did not include the legislature. Then,
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assuming it to have been intended to conserve all vested rights ¢rights or
privileges existing by law or practice at the time of the union,” and to exclude

SupremeCourf Or subject to federal control, even legislative interference with such pre-existent

of Canada.
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any act or decision of the legislature so interfering the subject of appeal to the
k Governor-General in Council.

If however the words of Section 93, Sub-section 3, ¢ or is thereafter estab-
lished by the legislature '’ had been repeated in section 22, the legislature would
have been in express and unequivocal terms restrained from repealing laws of
the kind in question which they had themnselves enacted, except upon the
conditions of a right to appeal to the Governor-General. If it was intended
not to do this, but only to restrain the legislature of Manitoba from interfering
with *“rights and privileges ’ of the kind in question existing at the Union, this

(<0

&

(uz

d,‘\/'.

words ‘‘ or shall have been thereafter established by the legislature of the

end would have been attained, by just omitting altogether from the clause the
Province.” This was done.

Next, it is clear, that in interpreting the Manitoba Act the words ¢ any
provincial Authority ”’ do not include the legislature, for that expression is there
used as an alternative to the ¢ legislature of the Province.”

It is not to be presumed that Manitoba was intended to be admitted to the
Union upon any different terms from the other provinces or with rights of any
greater or lesser degree than the other provinces. Some difference may have
been inevitable owing to the differences in the pre-existing conditions of the
geveral provinces. It would be reasonable to attribute any difference in the
terms of union and in the rights of the province as far as possible to this, and
by interpretation to confine any variation in legislative powers and other matters
to such requirements as were rendered necessary by the circumstances and
condition of Manitoba at the time of Union.

Now let us see what would be the effect of the construction which I have
suggested of both Acts—the British North America Act, section 93, and the
Manitoba Act, section 22-—in their practical application to the different
provinces as regards the right of provincial legislatures to interfere with
separate or denominational schools to the prejudice of a Roman Catholic or
Protestant minority.

First then let us consider the the cases of Ontario and Quebee, the two
provinces which had by law denominational schools at the Union. In these
provinces any law passed by a provincial legislature impairing any right or
privilege in respect of such denominational schools, would by force of the
prohibition contained in sub-section 3 of section 93 of the British North America
Act, be ultra vires of the legislature and of no constitutional validity.

Should the legislatures of these Provinces (Ontario and Quebec) after
confederation have conferred increased rights or privileges in relation to educa-
tion or minorities, I see nothing to hinder them from repealing such acts to the
extent of doing away with the additional rights and privileges so conferred by
their own legislation without being subject to any condition of appeal to federal

" authority.
( What is meant by the term ¢ provincial authority ” ? The Parliament of

the Dominion, as shown by the Manitoba Act, hold that it does not include the

<

rights or privileges, this prohibition or control would be provided for by making -
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legislature, for in sub-section 2 of section 22 they use it as an alternative
expression and so expressly distinguish it from the legislature. Tt is true the
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North America Act, if not binding on judicial interpreters is at least entitled to
the highest respect and consideration. Secondly, the words ¢ provincia
authority”’ are not apt words to describe the legislature, and in order that a
provincial legislature should be subject to an appeal, when it merely attempts to
recall its own acts, the terms used should be apt, clear and unambiguous. T&
10 return then to the case of Ontario and Quebec, should any ‘¢ provincial
authority ”’ not including in these words the legislature, but interpreting the
expression as restricted to administrative authorities (without at present going
so far as to say it included Courts of Justice) by any Act or decision affect any
right or privilege whether derived under a law or practice existing at the time
of confederation or conferred by a provincial Statute since the Union, still
remaining unrepealed and in force, that woald be subject to an appeal to the

Governor-General.

Secondly, as regards the Provinces of Nova Scotia and New Brunswick,

those Provinces not having had any denominational schools at the time of the

20 Union, there is nothing in their case for sub-section 1 of section 93 to operate

upon. Should either of these Provinces by after-confederation legislation create

rights and privileges in favour of Protestant or Catholic minorities in relation to
education, then so long as these Statutes remain unrepealed and in force, an ’ ( 75 /

(/4]

appeal would lie to the Governor-General from any act or decision of a provincial
authority affecting any of such rights or privileges of a minority, but there
would be nothing to prevent the legislature of the provinces now under considera-
tion from repealing any law which they had themselves enacted conferring such
rights and privileges, nor would any Act so repealing their own enactments
be subject to appeal to the Governor-General in Council.

30 Thirdly, we have the case of the Province of Manitoba ; here applying the
construction before mentioned, the provincial powers in relation to education
would be not further restricted but somewhat enlarged in comparison with those

of the other provinces.

Acting upon the presumption that in the absence of express words the Act

of the Dominion Parliament which embodies the constitution of the Province,

withholding from the legislature of the Province the normal right of altering or

repealing its own Acts, we must hold that it was not the intention of Parliament

so to limit the legislature by the organic law of the Province. What then is the

- result of the legislation of the Dominion as regards Manitoba ? What effect is

40 to be given to Section 22 of the Manitoba Act? By the first sub-section any law V74

of the Province prejudicing any right or privilege with respect to denominational ( /

schools in the Province existing at the Union, is ultra vires and void. This clause

was the subject, and the only subject of interpretation in Barrett »v. Winnipeg,

and the point there decided was, that there was no such right or privilege as was

claimed 1n that case existing at the time of the admission of the Province into

the Union. Had any such right or privilege been found to exist, there is

nothing in the judgment of the Privy Council against the inference that

legislation impairing it would have been unconstitutional and void. That

decision has, in my opinion, but a very remote application to the present case.

650 The second sub-section of Section 22 of the Manitoba Act is as follows:—‘“An
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rECORD, appeal shall lie to the Governor General in Council from any Act or decision of
. the legislature of the Province, or of any provincial authority affecting any right
SupremeCours OF privilege of the Protestant or Roman Catholic minority of the Queen’s subjects

of Canada.  in yelation to education.”
Opinion of . . . . .
Chief Tustico I put aside as entirely irrelevant here the question whether it was not

—antinued. | intended by this sub-section 2 to confer on the Privy Council of the Dominion

appellate jurisdiction, from the provincial judiciary, a question, the decision of

/7 which, T may say in passing, might well be influenced by the consideration that

: the power given to Parliament by the British North America Act to create federal
courts had not at the time of the passage of the Manitoba Act been exercised. 10

The first subject of appeal 1s, then, any Act or decision of the legislature of

the Province affecting any right or privilege of the minority in respect of the

matters in question. Now if we are to hold, as I am of opinion we must hold,

that it was not the intention of Parliament by these words so to circumsecribe the
e

legislative rights conferred by them on Manitoba, as to incapacitate that
legislature from absolutely, and without any subjection to federal control, repealing
its own enactments, and thus taking away rights which it had itself conferred,
the right of appeal to the Governor-General against legislative Acts must be
limited to a particular class of such Acts, viz.—to such as might prejudice rights
and privileges not conferred by the legislature itself, but rights and privileges 20
which could only have arisen before confederation, being those described in the
first sub-section of Section 22. That we must assume, in absence of express
words, that it was not the intention of Parliament to impose upon the Manitoba
legislature a disability so anomalous as an incapacity to repeal its own enact-
ments, except subject to an appeal to the Governor-General in Council, and
possibly the intervention of the Dominion Parliament as a paramount legislature,
18 a proposition, I have before stated.

Therefore, the right of appeal to the Governor-General in Council must be
confined to acts of the legislature affecting such rights and privileges as are
/ mentioned in the first sub-section, viz., those existing at the Union when 30
C}___ belonging to a minority, either Protestant or Catholic. Then there would also -
—T be the right of appeal from any provincial authority. I will assume that the
description ‘ provincial authority > does not apply to the Courts of Justice.
Then these words ¢ provincial authority ’ could not, as used in this sub-section 2
of section 22 of the Manitoba Act, have been intended to include the provincial
legislature, for it is expressly distinguished from it, being mentioned aliernately
}() with ‘the legislature.” An appeal shall lie from any act or decision of the
legislature or of any ¢ provincial authority,” is the language of the section. It
must then apply to the provincial, executive or administrative authorities. No
doubt an appeal would lie from their acts or decisions upon the ground that 40
{ some right or privilege existing at the date of the admission of the Province to
the federal union was thereby prejudiced. In this respect Manitoba would be
in the same position as Ontario and Quebec. Unlike the cases of those
; provinces, and also unlike the case of the two maritime provinces Nova Scotia
| i and New Brunswick, there would not, however, in the case of Manitoba, be an
1% l appeal to the Governor-General in Council from the act or decision of any
“ provincial authority,” upon the ground that some right or privilege not
existent at the time of union, but conferred subsequently by legislation, had been
> violated. This construction must necessarily result from the right of appeal

against acts or decisions of provincial authorities, and against acts or decisions 50



10 provincial authorities.

171

of the legislature, being limited to such as prejudiced the same class of rights or
privileges. The wording of this sub-section 2 shows clearly that only one class

of rights or privileges could have been meant, and that the right of appeal was s«

therefore to arise upon an.invasion of these, either by the legislature or by a
provineial authority. Then, as the impossibility of holding that it could have
been intended to 1mpose fetters on the legislature or to incapacitate it from
repealing its own acts, requires us to limit the appeal against its enactments to
acts affecting rights and privileges existing at the Union, it must follow that the
right of appeal must be in like manner limited as regards acts or decisions of
This, however, although it makes a difference between
Manitoba and the other provinces is not a very material one. The provincial
authorities would of course be under the control of the (‘ourts; they could there-
fore be compelled by the exercise of judicial authority to conform themselves to
the law. Much greater would have been the difference between Manitoba and

* the other provinces if we were to hold that, whilst as regards the provinces of
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Nova Scotia and New Brunswick their legislature could enact a separate school
law one session and repeal it the next, without having their repealing legislation
called in question by appeal, and whilst as regards Ontario and Quebec, although
rights and privileges existing at confederation were made intangible by their
legislatures, yet any increase or addition to such rights and privileges which
these legislatures might grant could be withdrawn by them at their own pleasure
subject to no federal revision, yet that the legislation of Manitoba on the same

‘subject should be only revocable subject to the revisory power of the Governor-

General in Council.

I have thus endeavoured to show that the construction I adopt has the
effect of placing all the provinces virtually in the same position, with an
immaterial exception in favor of Manitoba, and it is for the purpose of demon-
strating this, that I have referred to appeals from the acts and decisions of
provincial authorities which are not otherwise in question in the case before us.

That the words *“ provincial authority ”’ in the third sub-section of Section
93 of the British North America Act do not include the legislature, is a con-
clusion which I have reached not without difficulty. In interpreting the
Manitoba Ac¢t however, what we have to do is to ascertain in what sense the
Dominion Parliament in adopting the same expression in the Manitoba Act,
understood it to have been used in the British North America Act.

That they understood these words not to include the provineial legislatures
1s apparent from Section 22 of the Manitoba Act, wherein the two expressions
‘ provincial authority” and ¢‘legislature of the Province” are used in the
alternative, thus indicating that in the intendment of Parliament they meant

different subjects of appeal.

Again, why were the words contained in the third sub-section of Section 93
of the British North America Act  or is thereafter established by the legislature
of the Province "’ omitted, when that section was in other respects transcribed
in the Manitoba Act ? The reason it appears to me is plain. So long as these
words stood with the context they had in the British North America Act, they
did not in any way tie the hands of the legislatures as regards the undoing,
alteration or amendment of their own work, for the words ‘‘any provincial
authority ”’ did not include the legislature. But when in the Manitoba Act the
Dominion Parliament thought it advisable for the better protection of vested
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recqkp. rights—rights and privileges—existing at the Union, to give a right of appeal
Ind from the legislature to the Governor-General in Council, it omitted the words
SupemeQoure ¢ OF 18 thereafter established by the legislature of the Province,” with the intent
o Cunade- to gvoid placing the provincial legislature under any disability, or subjecting it
opinionof o any appeal as regards the repeal of its own legislation, which would have been
Ohiel Jusoe  the effect if the third sub-section of Section 98 of the British North America
Act had been literally re-enacted in the Manitoba Act with the words “of the
legislature of the Province "’ interpolated as we now find them in sub-section 2
of the latter Act. This seems to me to show conclusively that the words ¢ rights
or privileges ' in sub-section 2 of Section 22, were not intended to include rights 10
and privileges originating under provincial legislation since the Union, and that
the legislature of Manitoba is not debarred from exercising the common
legislative right of abrogating laws which it has itself passed relating to
denominational or separate schools or educational privileges, nor is such
repealing legislation made subject to any appeal to the Governor-General in

k Council.

In my opinion all the questions propounded for our opihion must be
answered in the negative.

Certified true copy,

G. DUVAL, 20
Reporter, S.C.C.

Opinian of FOURNIER, J.:—By the Statute 33 Vie. ch. 3 sec. 2 (D) the Manitoba Act

Fournier, J. - the provisions of the British North America Act except so far as the same may
be varied by the said Act are made applicable to the Province of Manitoba in
the same way and to the like extent as they apply to the several Provinces of
Canada, and as if the Province of Manitoba had been one of the provinces
united by the British North America Act. This Act was Imperialized so to
speak by 34 Vie. ch. 88 Imp. which declares that 32 & 33 Vie. ch. 3 (D) shall
be deemed to have been valid and effectual for all purposes whatsoever.

If we are now called upon to construe certain provisions of this Statute, it g0
seems to me that the same considerations will apply as if the provisions appeared
in the British North America Act itself under the heading ‘ Manitoba ' and
therefore, as stated by the late Chief Justice of this Court, in the case
of Severn v. the Queen [2 Can. S. C. R. 70] “in deciding important
‘““ questions arising under the Act passed by the Imperial Parliament for
¢ federally uniting the Provinces of Canada, Nova Scotia and New Brunswick,
““ we must consider the circumstances under which that Statute was passed, the
‘ condition of the different provinces, their relations to one another, as well as
“ the system of government which prevailed in those provinces and countries.”
For convenience therefore I will place in parallel columns the sections of the 4¢
Manitoba Act and the corresponding sections of the British North America Act
in relation to education upon which we are required to give an answer.
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British North America Act, sec. 93 :

In and for the province the legisla-
ture may eéxclusively make laws in
relation to education subject and ac-
cording to the following provisions—

(1) Nothing in any such law shall
prejudicially affect any right or privi-
lege with respect to denominational
schools which any class of persons
have by law in the province at the
Union.

(2) All powers, privileges and duties
at the Union by law conferred and
imposed by Upper Canada on the sepa-
rate schools and school trustees of

* * * * * * *

(3) Where in any province a system
of separate or dissentient schools exists
by law at the Union, or it is thereafter
established by the legislature of the
province, an appeal shall lie to the
Governor-General in Council from any
act or decision of any provincial
authority affecting any right or privi-
lege of the Protestant or Roman
Catholic minority of the Queen’s sub-
jects in relation to education.

(4) In case any such provincial law
as from time to time seems to the
Governor-General in Council requisite
for the due execution of its provisions
of this section is not made or in case
any decision of the Governor-General
in Council on any appeal under this
section is not duly executed by the
proper provincial authority in that
behalf, then, and in every such case,
and as far only as the circumstances of
each case require, the Parliament of
Canada may make remedial laws for
the due execution of any provisions of
this section and of any decision of the
Governor-General in Council under this
section.

Manitoba Act, sec. 22 :

In and for the province the said
legislature may exclusively make laws
in relation to education subject and ac-
cording to the following provisions—

(1) Nothing in any such law shall
prejudicially affect any right or privi-
lege with respect to denominational
schools which any class of persons have
by law or practice in the province at
the Union.

(2) An appeal shall lie to the
Governor-General in Council from any
act or decision of the legislature of the
province, or of any provincial authority,
affecting any right or privilege of the
Protestant or Roman Catholic minority
of the Queen’s subjects in relation to
education.

(8) In case any such provincial law,
as from time to time seems to the
Governor-General in Council requisite
for the due execution of the provisions
of this section is not made, or in case
any decision of the Governor-General
in Council on any appeal under this
section is not duly executed by the
proper provincial authority, in that
behalf, then, and in every such case
and as far only as the circumstances of
each case require, the Parliament of
Canada may make remedial laws for
the due execution of the provisions of
this section and of any decision of the
Governor-General in Council under
this section.

What was the existing state of things in the territory then being formed

into the Province of Manitoba ?

Rebellion, as I have already stated in the ‘case

of Barrett v. Winnipeg, had thrown the people into a strong and fierce agitation,
inflamed religious and national passions caused the greatest disorder, which
rendered necessary the intervention of the Federal Government, and, as matters
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then stood on the 2nd March, 1870, the Government of Assiniboia in order to
pacify the inhabitants appointed Rev. W. Ritchot and Messrs. Black and Scott

SupremeCoure 88 joint delegates to confer with the Government of Ottawa, and negotiate the

terms and conditions upon which the inhabitants of Assiniboia would consent
to enter confederation with the Province of Canada.

Mzr. Ritchot was instructed to immediately leave with Messrs. Black and
Scott for Ottawa, in view of opening negociations on the subjects of their mission
with the Government at Ottawa.

When they arrived at Ottawa, the three delegates, Messrs. Ritchot, Black
and Scott, received on the 25th April, 1870, from the Hon. Mr. Howe, the then
Secretary of State for the Dominion of Canada, a letter informing them that the
Hon. Sir John A. Macdonald and Sir George Cartier had been anthorised by the
Government of Canada to confer with them on the subject of their mission, and
that they were ready to meet them.

The Rev. Mr. Ritchot was the bearer of the conditions upon which they
were authorised to consent for the inhabitants of Assiniboia to enter confederation
as a separate province.

These facts appear in Exhibit L., Sessional papers of Canada, 1893, 33 D.,
and in Exhibit N. of the same Sessional paper we see that the following conditions,
Articles 5 and 7 read as follows :—

‘5. Thatall properties, all rights and privileges possessed be respected,
and the establishing and settlement of the customs, usages and privileges
be left for the sole decision of the local legislature.” '

. “7. That the schools shall be separate, and that the monies for
schools shall be divided between the several denominations pro rata of their
respective populations.”

~ Now, after negotiations had been going on, and despatches and instructions
from the Imperial Government of Canada on the subject of the entrance of the
Province of Manitoba into the Confederation had been received, the Manitoba
Constitutional Act was prepared and section 22 inserted as a satisfactory
guarantee for their rights and privileges in relation to matters of education as
claimed by the above articles 5 and 7. And until 1890 the inhabitants of the
Province of Manitoba enjoyed these rights and privileges under the authority of
this section and local statutes passed in conformity therewith.

However, it seems by the decision of the judicial Committee of the Privy
Council in the case of Barrett ». Winnipeg, that the delegates of the North-West
and the Parliament of Canada although believing that the inhabitants of
Assipiboia had before the union ‘““by law or by practice, certain rights and
privlﬂeges with respect to denominational schools ’—for the words used in sub-
segfion 1 of this section 22 are ‘ which any class have by law or practice in the
provincé at the union”—had in point no such right or privilege by law or
practice with respect to denominational schools, and therefore that sub-section 1
1s, so to speak, wiped out of the Constitutional Act of Manitoba, having nothing
to operate upon.

But if the parties agreeing to these terms of union, were in error in
supposing they had by law or practice, prior to the union, certain rights or
privileges, they certainly were not in error in trusting that the provincial
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legislature as the Legislature of Quebec did after confederation for the Protestant
minority which was being created would forthwith settle and establish their
usages and privileges and secure by law and in accordance with articles 5 and 7
of the bill of rights, separate schools for the Catholics of Manitoba, and would
make provision so that the moneys would be divided between the Protestant and
Catholic denominations pro rata to their respective populations. Then once
established and secured by their own local legislature in accordance with the
terms of the union, is not the minority perfectly within the spirit and the words
of the Constitutional Act in contending that rights and privileges so secured by
an Act of the Legislature are at least in the same position as rights secured
to minorities in the Provinces of Quebec and Ontario under section 93 of the
British North America Act and that sub-sections 2 and 8 were inserted in the
Act so that they might be protected by the Governor-General against any
subsequent legislation by either a Protestant or Catholic majority in after years.

In the present reference being again called upon to construe this same
Section 22, but as if Sub-section 1 was repealed or wiped out by judicial
authority, we must, I think, take into consideration the historical fact that the
Manitoba Act of 1870 was the result of the negotiations with parties who agreed
to join and form part of the Confederation as if they were inhabitants of one
of the Provinces originally united by the British North America Act, and we
must credit the Parliament of Canada with having intended that the words ¢« an
appeal shall lie to the Governor-General-in-Council from any act or decision of
the Legislature of the Province or of any Provincial authority affecting any
right or privilege of the Protestant or Roman Catholic minority of the Queen’s
subjects in relation to education * (which are also the words used in the 98rd
Section of the British North America Act) should have some effect. The only
meaning and effect I can give them is that they were intended as an additional
guarantee or protection to the minority, either Protestant or Catholic, whichever
1t might happen to be, that the Laws which they knew would be enacted imme-
diately after the Union, by their own Legislature in reference to education, would
be in accordance with the terms and conditions upon which they were entering
the Union, this guarantee was given so as to prevent later on, interference with
their rights and privileges by subsequent legislation without being subject
to an appeal to the Governor-General in Council should such subsequent Act of
the Legislature affect any right or privilege thus secured to the Protestant or
Catholic minority by their own Legislature.

In my opinion the words used in Sub-section 2 ““an appeal shall lie from
any Act of the Legislature ’ necessarily mean an appeal from any Statute which
the Legislature has power to pass in relation to education, if at the time of the
passing of such Statute there exists by law any right or privilege enjoyed by
the minority. There is no necessity of appealing from Statutes which are ultra
vires for the assumption of any unauthorised power by any local Legislature
under our system of Government is not remedied by appeal to the Governor-
General in Council, but by Courts of Justice.

Then, as to the words ““ right or privilege ” in this Sub-section, they refer
to some right or privilege in relation to education to be created by the Legisla-
ture which was being brought into existence, and which, once established, might
thereafter be interfered with at the hand of a Local majority so as to affect the
Protestant or Catholic minority in relation to education. It is clear, therefore,
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RECORD. | that the Governor-General in Council has the right of entertaining an appeal by
7 | the British North America Act as well as by Sub-section 2 of Section 22 of the
SupremeCour) Manitoba Act. He has also the power of considering the application upon the
of Carade. | merits. When the application has been considered by him upon its merits if
Opinion of | the Liocal Legislature refuses to execute any decision to which the Governor-
o, General has arrived in the premises, the Dominion Government may then under
Sub-section 8 of Section 22 of the Manitoba Act pass remedial legislation for

the execution of his decision.

In construing, as I have done, the words of Sub-section 2 of the 22nd
\ Section of the Manitoba Constitutional Act, which is as regards an appeal to
the Governor-General in Council, but a reproduction of Sub-section 3 of
Section 93 of the British North America Act, except that the clear unequivocal
and comprehensive words ¢ from any act or decision of the Legislature of the
Province ”” are added, I am pleased to see that I am but concurring in the view
expressed by Lord Carnavon in the House of Lords on the 19th February 1867
when speaking of this right of appeal to be granted to minorities when a Local
Act might affect rights or privileges in matters of education, as the following
extract from Hansard’s Parliamentary Debates, 3rd Series, February 19, 1867,
shows :—* Lord Carnavon.—Lastly, in the 98rd Clause, ‘which contains the
exceptional provisions to which I referred, your Lordships will observe some
rather complicated arrangements in reference to education. I need hardly say
that the great question gives rise to nearly as much earnestness and division of
) opinion on that as on this side of the Atlantic. This clause has been framed
after long and anxious controversy in which all parties have been represented,
and on conditions to which all have given their consent. It is an understanding
which, as it only concerns the local interests affected, is not one that Parliament
would be willing to disturb, even if in the opinion of Parliament it were
susceptible of amendment, but I am bound to add, as the expression of my own
vopinion, that the terms of the agreement appear to me to be equitable and
judicious. For the object of the clause is to secure to the religious minority of
one Province the same rights and privileges and protection which the religious
minority of another Province may enjoy. The Roman Catholic minority of
Upper Canada, the Protestant minority of the Maritime Province, will thus
stand on a footing of entire equality. But in the event of any wrong at the
hand of the local majority, the minority have a right of appeal to the Governor-
General in Council, and may claim the application of any remedla] laws that
'may be necessary from the central Parliament of Confederation.”

This being so, the next point of enquiry is whether the Acts of 1890 of
Manitoba affect any right or privilege secured to the Catholic minority in
matters of education after the Union, for we have nothing to do with the
enquiry whether the Catholic minority had at the time of the Union, any right
by law or practice that point as I have already stated having been decided
adversely to their contention by the decision of the Privy Council in the case of
‘“ Barrett v. Winnipeg.” By referring to the legislation from the date of the
Union till 1890, it is evident that the Catholics enjoyed the immunity of being
taxed for other schools than their own, the right of organization, the right of
self government in this school matter the right of taxation of their own
people, the right of sharing in Government grants for education and many

other rights under the statute of a most material kind. All these rights were
wept away by the Acts of 1890, as well as the properties they had acquired
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under these Acts with their taxes and their share of the public grants for
education. Could the prejudice caused by the Acts of 1890 be greater than it
has been ? The scheme that runs through the Acts of 1871 and 1881 up to
1890, as Lord Watson of the Privy Council is reported to have so concisely
stated on the argument of the case of ‘ Barrett v. Winnipeg”’ (which is printed in
the sessional papers of Canada, 1893) appears to have been that ‘“no ratepayer
shall be taxed for contribution towards any school except one of his own
denomination "’ ; and I will add that this scheme is clearly pointed out in
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Articles 5 and 7 of the Conditions of Union above already referred to which

were the basis of the Constitutional Act.

Now is this a legal right or privilege enjoyed by a class of persons? In
this case the immunity from contributing to any schools other than one of its
own denomination was acquired by the Catholic minority qud Catholics by
statute, and Catholics certainly at the time the legislation was passed represented
a class of persons comprising at least one-third of the inhabitants of the
Provinece of Manitoba. It is unnecessary I think, after reading the able
judgments delivered in the case of  Barrett v. Winnipeg” to show by authority
that the right so acquired by the Catholic minority after the Union by the Act
of 1871 was a legal right, and that if it is shown by subsequent legislation
enacted by the Legislature of the Province of Manitoba that there has been any
interference with such right, then I am of opinion that such interference would
come within the very words of this Section 22 of the Manitoba Constitutional
Act, which gives a right of appeal to the Governor-General in Council from
¢ any act of the Legislature (words which are not in Section 93 of the British
North America Act but are in Sub-section 2 of Section 22 of the Manitoba
Act) affecting a right acquired by the Roman Catholic minority of the Queen’s
subjects in relation to education.”

The only other question submitted to us I need refer to is the 4th question.

Does Sub-section 3 of Section 93 of the British North America Act 1867,
apply to Manitoba ? The answer to this question is to be found in the second
section of the Manitoba Act, 82 and 83 Vic., cap. 8 which says * from and after
the said date the provisions of the British North America Act shall apply, except
those parts thereof which are in terms made, or by reasonable intendment, may
be held to be specially applicable to, or only to affect one or more, but not the
whole of the Provinces now comprising the Dominion and except so far as the
same may be varied by this Act and be applicable to the Province of Manitoba
in the same way and to the like extent as they apply to the several Provinces of
Canada, and as if the Province of Manitoba had been one of the Provinces
originally united by the said Act.” The Manitoba Act has not varied the British
North America Act, though Sub-section 2 of Section 22 has a somewhat more
comprehensive wording than Sub-section 8 of Section 98 of the British North
America Act in relation to appeals in educational matters. A Statute does not
vary or alter if it merely makes further provision, it is simply an addition to it.
The Second Sub-section is wider but does not vary at all from the Third Sub-
section of the 93 Section- of the British North America Act, save in this that
there is an addition to it, that it includes it and goes beyond it by adding the
words ““and from any Act of the Legislature.” The Third Sub-section of the
British North America Act provides that in two cases there is to be an Appeal.
There is nothing inconsistent in the Manitoba Act which says that in all cases
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there shall be an Appeal, it goes beyond the British North America Act, it does
not vary it, it leaves 1t as 1t 18 and adds to it.

- - We see by the opinion expressed by some of the Lords of the Privy Council
how far the right of Appeal extends under Section 2 of the Manitoba Act, for
in the argument on that question before the Privy Council (Sessional papers 18
No. 33a, 33b, 1893) we read at page 134, that when Mr. Ram, Counsel, was
arguing on behalf of Mr. Logan in the case of ‘ Winnipeg v. Logan”’ he said
¢ I venture to think that under Sub-section 2 what was contemplated was this,
that apart from any question wltra vires or not, if a minority said ¢ I am oppressed’
that was the party who had to come under that Sub-section 2 and appeal to the
Government.”’

““ Lord Hannen : It h,?{s ‘?Kl;ight to appeal against any Act of the Legislature.”
“ Lord Shand : Even ultra vires.”

This being also my opinion, I will only add that, having already stated that
I think that we should read the Manitoba Constitutional Act in the light of the
British North America Act, and that it was intended as regards all civil rightsin
educational matters to place the Province of Manitoba on the same footing as
the Provinces of Quebec and Ontario, and that Sub-section 1 of Section 22
baving been enacted for the purpose of protecting rights held by law or practice
prior to the Union, but which have been declared not to exist. I am of opinion
that Sub-section 2 of Section 22 of the Manitoba Constitutional Act provides for
an Appeal to the Governor-General in Council by memorial or otherwise, on the
part of the Roman Catholic minority, contending that the two Acts of the
Legislative Assembly of Manitoba passed in 1890 on the subject of education,
are subversive of the rights and privileges of the Roman Catholic ratepayers not
to be taxed for contribution towards Schools, except one of their own
denomination, and that such right has been acquired by Statute subsequent to
the Union.

For the above reasons I answer the questions submitted by His Excellency,
the Governor-General in Council, as follows :—

(1.) Isthe appeal referred to in the said memorials and petitions
and asserted thereby, such an appeal as is admissible by Sub-section 3 of
Section 98 of the British North America 1867, or by Sub-section 2 of
Section 22 of Manitoba Act 88, Vic. (1870) cap. 3, Canada ? Yes.

(2.) Are the grounds set forth in the petitions and memorials such as
may be the subject of appeal under the authority of Sub-sections above
referred to, or either of them ? Yes.

(8.) Does the decision of the Judicial Committee of the Privy Council
in the cases of ¢ Barrett v. The City of Winnipeg” and “ Logan v. The
City of Winnipeg,” dispose of or conclude the application for redress, based
on the contention that the rights of the Roman Catholic minority which
accrued to them after the union under the Statutes of the Province have been
interfered with by the two Statutes of 1890, complained of in the said
petitions and memorials ? No.

(4.) Does Sub-section 8 of Section 93 of the British North America
Act 1867, apply to Manitoba ? Yes.

(5.) Has His Excellency, the Governor-General in Council, power to
make the declarations or remedial orders which are asked for in the said
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memorials and petitions, assuming the material facts to be as stated therein,
or has His Hxcellency, the Governor-General in Council, any other
jurisdiction in the premises ? Yes. I
(6.) Did the Acts of Manitoba, relating to education, passed prior to
the Session of 1890 confer on or continue to the minority a ‘ right or
privilege in relation to education’ within the meaning of Sub-section 2 of
Section 22 of the Manitoba Act, ‘ or establish a system of separate or
dissentient schools ”’ within the meaning of Sub-section 8 of Section 98 of
the British North America Act 1867, if said Section 93 be found applicable
to Manitoba, and if so, did the two Acts of 1890 complained of, or either
of them, affect any right or privilege of the minority in such a manner that
an appeal will lie thereunder to the Governor-General in Council ? Yes.

Certified true Copy.
G. DUVAL,
Reporter, S.C.C.

TASCHEREAU, J.—I doubt our jurisdiction on this reference or
consultation. Is section 4, of 54 & 55 Vic., ch. 25, which purports to authorize
such a reference to this Court for hearing ‘‘or” consideration intra wires of
Parliament ? By which section of the British North America Act is Parliament
empowered to confer on this Statutory Court any other jurisdiction than that of
a Court of Appeal under section 101 thereof ? This Court is evidently made,
in the matter, a Court of First Instance, or rather I should say, an Advisory
Board of the Federal Executive substituted pro hac vice for the law officers of the
Crown and not performing any of the usual functions of a Court of Appeal,
nay, of any Court of Justice whatever. However, I need not, at present, further
investigate this point. It has not been raised, and a similar enactment to the
same import has already been acted upon. That is not conclusive, it is true:
but our answers to the questions submitted will bind no one, not even those
who put them, nay, not even those who give them, no Court of Justice, not
even this Court. We give no judgment, we determine nothing, we end no
controversy : and whatever our answers may be, should it be deemed expedient,
at any time by the Manitoba Kxecutive, to impugn the constitutionality of any
measure that might hereafter be taken by the Federal authorities against the
provincial legislation, whether such measure is in accordance with or in
opposition to the answers to this consultation, the recourse, in the usual way,
to the Courts of the country remains open to them. Thatis, I presume, the
consideration and a very legitimate one, I should say, upon which the Manitoba
Executive acted by refraining to take part in the argument on the reference, a
course that T would not have been surprised to see followed by the Petitioners
unless indeed they are assured of the interference of the Federal authorities,
should it eventually result from this reference that constitutionally, the power
to interfere with the provincial legislation as prayed for exists. For if as a
matter of policy, in the public interest, no action is to be taken upon the
Petitioners’ application, even if the Appeal lies, the futility of these proceedings
is apparent.

Assuming, then, that we have jurisdiction, I will try to give as concisely as
possible the reason upon which I have based my answers to the questions sub-
mitted, In the view I take of the application made to His Excellency, the
Governor-General in Council, by the Catholics of Manitoba I think it better
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RECORD. to inWfvert the order of the questions put to us, and to answer first the fourth
. of these questions, that is, whether sub-section 3 of section 98 of the British
SupremeCourt North America Act applies to Manitoba. To that question the answer, in my
of Carada. {opinion, must be in the negative. That section of the British North America
Opinion of _ JAct applies to every one of the Provinces of the Dominion, with the exception,
EZ?}‘;;Z“:;J however, of Manitoba, for the reason, that for Manitoba, in its special charter,
the subject is specifically provided for by section 22 thereof. The maxims lex
osterior derogat priort and specialin generalibus derogant have both here it seems to
me their application. If it had been intended to purely and simply extend the
operations of that section 93 of the British North America Act to Manitoba, 10
section 22 of its charter would not have been enacted. The course since
pursued for British Columbia and Prince Edward Island would have been
followed. But where we see a different course pursued we have to assume that
a difference in the law was intended. I cannot see any other reason for it and
none has been suggested. True it is that words * or practice” in sub-
section 1 of section 22 are an addition in the Manitoba Charter which the
Dominion Parliament desired to specially make to the analogous provision of the
British North America Act, but that was no reason to word sub-section 2
thereof so differently as it is from sub-section 3 of section 93 of the British
North America Act. Then this difference may be easily explained, though 20
its consequences may not have been foreseen. I speak cautiously and mindful
that I am not here allowed to controvert or even doubt, anything that has been
said on the subject by the Privy Council. It is evident, to my mind, that it
was simply because 1t was assumed by the Dominion Parliament that separate
or denominational schools had previously been in that region, and were then,
at the Union, the basis and principle of the educational system ; and with the
intention of adapting such system to the new Province, or rather of continuing
it as found to exist, that in the Union Act of 1870 the words of sub-section 3
of section 93 of the British North America Act: ¢ Where in any Province a
‘“ gystem of separate or dissentient schools exist by law, at the Union, or is 30
¢ thereafter established by the Legislature of the Province ’——were stricken out
as unnecessary and inapplicable to the new Province. And I do not understand
that the Privy Council denies to the Petitioners their right to separate schools.
However, the reason of this difference between the constitution of the Province
and the British North America Act cannot, in my view of the question, bring
much assistance in the present investigation ; the fact remains—whatever may
have been the reason for it—that no appeal is given to the minority in Manitoba
in relation to the rights and privileges conceded to them since the Union as
distinguished from those in existence at the Union. They have no rights but
what is left to them by the judgment in the Barrett case; and, if I do not 40
misunderstand that judgment, the appeal they now claim to (sic) is not, as a logical
inference, thereby left to them.

And in vain now, to support their appeal, would they urge that the statute
so construed is unreasonable, unjust, inconsistent, and contrary to the intentions
of the law-giver ; uselessly would they contend that to force them to contribute
pecuniarily to the maintenance of the public non-Catholic schools is to so
shackle the exercise of their rights as to render them illusory and fruitless; or
that to tax not only the property of each and every of them individually but
even their school buildings for the support of the public schools is almost
iromical ; uselessly would they demonstrate the utter impossibility for them to 50
efficaciously provide for the organization, maintenance and management of
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separate schools,and the essential requirements of a separate school system without RECORD.
statutory powers and the necessary legal machinery ; ineffectively would they 7.
argue that to concede their right to separate schools and withal deprive them of SupremeCourt
the means to exercise that right is virtually to abolish it, or to leave them nothing ¥ ¢#*%
of it but a barren theory. With all these and kindred considerations, we here, Opinion of
in answering this consultation, are not concerned. The law has been T“ihereswd.
authoritatively declared to be so, and with its consequences we have nothing to

do. Dura lex, sed lex, judex non constituitur ad leges reformandas. Non licet

Judicibus de legibus jlldl(tll(’, sed secundum ipsas. The Manitoba legislation is

10 constitutional, therefore it has not affected any of the rights or privileges of the

-minority : therefore the minority has no appeal to the federal authority. The

Manitoba legislature had the right and power to pass that legislation, therefore

any interference with that legislation by the federal authority would be wltra vires

and unconstitutional.

By an express provision of the British North America Act of 1871 it must
not be lost sight of, the Dominion Parliament has not the power to in any way
alter the Manitoba Union Act of 1870.

For these reasons, I would answer negatively the fourth of the questions
submitted, and say that, in my opinion, sub-section 8 of section 93 of the
20 British North America Act does not apply to Manitoba.

I take up now the first of these questions. Does the right of appeal
claimed by the Petitioners exist under section 22 of the Manitoba Act? And
here again, in my opinion, the answer must be in the negative, for the reason
that it is conclusively determined by the Judgment of the Privy Council, that
the Manitoba legislation does not prejudicially affect any right or privilege that
the Catholics had by law or practice at the union, and if their rights and
privileges are not affected, there is no appeal. The rights and privileges
mentioned in sub-section 2 of section 22 are the same rights and privileges
that are mentioned in sub-section 1 that is to say, those existing at the Union

80 upon which sub-section 3 provides for the interference in certain cases of His
Excellency the Governor-General in Council, and it is as to such rights and
privileges only that an appeal is given. The appeal given in the other Provinces
by section 93 of the British North America Act as to the rights and privileges
conferred on a minority after the Union is, as I have remarked, left out of the
Manitoba Constitution. Assuming, however, that the Mamtoba Constitution is
wide enough to cover an appeal by the minority, upon the infringement of any
of their rights or privileges created since the Union, or assuming that section 93
of the British North America Act sub-section 3 apphes to Manitoba, I would be
inclined to think that, by the ratio decidendi of the Privy Council there are no

40 rights or privileges of the Catholic minority that are infringed by the Manitoba
legislation so as to allow of the exercise of the powers of the Governor-in-Council
In the matter as the Manitoba Statutes must now be taken not to prejudicially
affect any right or privilege whatever enjoyed by the Catholic community. It
would seem, no doubt, by the language of both section 93 of the British North
America Act and of section 22 of the Manitoba Charter, that there may be
provincial legislation which though intra vires, yet might affect the rights or
privileges of the minority so as to give them the rlght to appeal to the Governor-in-
Council. For it cannot be of wltra vires legislation that an appeal is given. And
the Petitioners properly disclaiming any intention to base their application on

50 the unconstitutionality of the Manitoba Statutes, even for infringement of rights
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conferred upon them since the Union, urge that though the Privy Council has
determined that the legislation in question does not affect the rights existing at
the Union so as to render it nltra vires yet that it does affect the rights conferred
upon them by the Provincial legislature since the Union, so as to give them
though intra vires, an appeal to the Governor-in-Council. 1 fail to see, however,

how this ingenious distinction, for which I am free to admit both the British,
North America Act, and the Manitoba Special Charter give room, can help the
Petitioners. I assume here that the Petitioners have an appeal upon the rights’
and privileges conferred upon them since the Union as contra distinguished
fromthe rights previously in existence. The case is precisely the same as if the

present appeal was as to their rights existing at the Union. They might argue
that though the Privy Council has held this legislation to have been intra vires,
yet their right to appeal subsists, and, in fact exists because it is intra vires.
But what would be this ground of Appeal ? Because the legislation affects the
rights and privileges they had at the Union, And the answer would be one fatal
to their appeal, as it was to their contentions in the Barrett case that none of
these rights and privileges have been illegally affected. Now, the rights and
privileges they lay claim to under the provincial legislation anterior to 1890 are,
with the additions rendered necessary by the political organization of the country
to enable them to exercise these rights, the same in principle, that they had by
practice at and before the Union, and which were held by the Privy Council not
to be illegally affected by the legislation of 1890. And I am unable to see how,
on the one hand, this legislation might be said to affect those rights so as to
support an appeal, and on the other hand not to affect the same rights so as to
render it ultra vires.

The Petitioners, it seems to me, would virtually renew their impeachment
of the constitutionality of the Manitoba legislation of 1890 upon another
ground than the one taken in the Barrett case, namely upon the rights conferred
upon them since the Union, whilst the controversy in the Barrett case was
limited to their rights as they existed at the Union. But that legislation, as I
have said, is irrevocably held to have been intra vires, and it is not to the
Petitioners to argue the contrary even upon a new ground. And if it is infru
vires it cannot be that it has illegally affected any of the rights or privileges of
the Catholic minority, though it may be prejudicial to such right. And if it
has not illegally affected any of those rights or privileges they have no appeal to
the Governor in Counecil.

It has been earnestly urged, on the part of the Petitioners, in their attempt
to distinguish the two cases, that in the Barrett case it was only their liability
to assessment for the public schools that was in issue, and consequently that
the decision of the Privy Council, binding though it be, does not preclude them
from now taking on Appeal from the Provincial legislation of 1890, the ground
that this legislation sweeps away the Statutory powers conceded to them under
the previous Statutes, and without which their establishment and administra-
tion of a separate school system is impracticable. But here again it must
necessarily be on the ground that these rights and privileges or some of their
rights and privileges have been prejudicially affected that they have to rest their
case, and from that ground they are irrevocably ousted by the Judgment of the
Privy Council, where not only the Assessment Clauses thereof more directly in
issue, but each and every one of the enactments of the Statutes impugned, were
as I vead that Judgment, held to have been and to be intra vires.
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° Were it otherwise, and could the question be treated as res integra’ it might
have been possible for the Petitioners to establish that they are entitled to the

‘Appeal claimed on that ground, namely, that the Statutes of 1890, by taking
‘4way the rights and privileges of a Corporate body vested with the powers

essential to the organization and maintenance of a school system that has been

‘granted to them by the previous Statutes are subversive of those rights and
privileges and prejudicially affect them.

They might cogently urge in support of that proposition, and might perhaps
have succeeded to convince me, that to take away a right, to cancel a grant, to
repeal the grant of a right, to revoke a privilege, prejudicially affects that grant,
prejudicially injuriously affects that privilege. They might also perhaps have
been able to convince me that the license to own real estate, the authorisation
to issue debentures, to levy assessments, the powers of a Corporation that had
been granted to them, constituted for them rights and privileges. And to the
objection that no appeal lies under Section 22 of the Manitoba Charter, but
upon rights existing at the Union, they might perhaps have successfully
answered, either that Section 98 of the British North America Act extends to
Manitoba, or, if not, that the legislation of Manitoba in the matter, since the
Union, prior to 1890, should be construed as declaratory of their right to
separate schools, or a legislative admission of it, a legislation required merely to
secure to them the means whereby to exercise that right and that consequently
their appeal relates back to a right existing at the Union so as to bring it, if
necessary, under the terms of section 22 of the Manitoba Union Act.

However, from these reasons the Petitioners are now precluded. If any of
their rights and privileges had been prejudicially affected, this legislation would
be ultra vires, and it is settled it is not wultra vires. And the argument against
their contention is very strong, that it being determined that it would have been
in the power of the Manitoba Legislature to establish in 1871, at the outset of
the political organization of the Province, the system of schools that they
adopted in 1890 by the Statutes which the Petitioners now complain of, 1t
cannot be that by their adopting and regulating a system of separate schools,
though not obliged to do so, they for ever bound the future generations of the
Province to that policy, so that as long at least as there would be even only one
Roman Catholic left in the Province, the Legislature should be, for all time to
come, deprived of the power to alter it, though the constitution vests them with
the jurisdiction over education in the Province. To deny to a legislative body
the right to repeal its own laws it may be said is so to curtail its powers that an
express article of its constitution must be shown to support the proposition, it is
not one that can be deductively admitted. If this legislation of 1890, it may
still be further argued against the Petitioners’ contentions, had been adopted in
1871, it would, it must now be conceded, have been constitutional, and that
being so, would the Catholic minority then, in 1871, have had a right of appeal
to the Governor in Council ? Certainly that is partly the same question in a
different form. But it demonstrates, put in that shape, that the Petitioners
have now no right of appeal. The answer to their claim would then have been
that they had no appeal because none of their rights and privileges had been
prejudicially affected. Now in my opinion they have no other rights and
privileges in the construction that these would bear in the Manitoba Charter
than the rights and privileges they had in 1870. And if they would have had
no appeal then, on a legislation in 1871 similar to that of 1890, they have none
now 1if none of their rights and privileges have been prejudicially affected.
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I will answer the first question in the negative. This conclusion determines
my answers to the other questions submitted to the Court, and consequently as
at present advised, I would answer the six of them as follows :—

To No. 1.—Is the Appeal referred to in the said Memorials and Petitions,
and asserted thereby such an Appeal as is admissible by sub-section 8 of
section 93 of the British North America Act, 1867, or by sub-section 2 of
section 22 of the Manitoba Act, 33 Vie. (1870), ch. 3, Canada ?—I would
answer—No.

To No. 2.—Are the grounds set forth in the Petitions and Memorials such
as may be the subject of Appeal under the authority of the sub-sections
referred to or either of them ?—I would answer—No.

To No. 8.—Does the decision of the Judicial Committee of the Privy
Council in the cases of * Barrett v. The City of Winnipeg ’ and * Logan v. The
City of Winnipeg’’ dispose of or conclude the application for redress based on
the contention that the rights of the Roman Catholic minority which accrued
to them after the Union under Statutes of the Province have been interfered
with by the two Statutes of 1890, complained of in the said Petitions and
Memorials ?—I would answer—Yes.

To No. 4.—Does sub-section 8 of section 93 of The British North America
Act, 1867, apply to Manitoba ?—I would answer—No.

To No. 5.—Has His Excellency the Governor-General in Council power to
make the declarations or remedial orders which are asked for in the said
Memorials and Petitions assuming the material facts to be as stated therein, or
has His Excellency the Governor-General in Council any other jurisdiction in
the premises 2—I would answer—No.

To No. 6.—Did the Acts of Manitoba relating to education passed prior to
the Session of 1890 confer on or continue to the minority a ‘“ right or privilege
‘“ in relation to education’’ within the meaning of sub-section 2 of section 22
of the Manitoba Act, or establish a system of separate or dissentient schools
within the meaning of sub-section 3 of section 93 of the British North America
Act, 1867, if said section 93 be found to be applicable to Manitoba ; and if so,
did the two Acts of 1890 complained of or either of them affect any right or
privilege of the minority in such a manner that an appeal will lie thereunder to
the Governor-General in Council ? I would answer, No.

Certified true copy.
G. DUVAL,
Reporter, S.C.C.

GWYNNE, J.—The questions submitted in the case stated by the order of
His Excellency the Governor-General-in-Council for the opinion of this Court
are as follows:—

1. Is the Appeal referred to in the Memorials and Petitions stated in and
made part of the case and asserted thereby such an Appeal as is admissible by
sub-section 3 of section 93 of the British North America Act of 1867 or by
sub-section 2 of section 22 of The Manitoba Act 33 Vie. (1870) ¢. 3 Canada ?
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2. Are the grounds set forth in the Petitions and Memorials such as may
be the subject of Appeal under the authority of the sub-sections above referred
to or either of them ?

3. Does the decision of the Judicial Committee of the Privy Council in
the cases of ¢ Barrett »r. The City of Winnipeg” and ¢ Logan v. the City of
Winnipeg,” dispose of or conclude the application for redress based on the
contention that the rights of the Roman Catholic minority which accrued to
them after the Union under the Statutes of the Province have been interfered
with by the two Statutes of 1890 complained of in the said Petitions and
Memorials ?

4. Does sub-section 3 of Section 93 of The British North America Act
1867 apply to Manitoba ?

5. Has His Excellency the Governor in Council power to make the
declarations or remedial orders which are asked for in the said Memorials and
Petitions assuming the material facts to be as stated therein or has His
Excellency the Governor-General in Council any other jurisdiction in the
premises ? '

6.. Did the Acts of Manitoba relating to education passed prior to the
Session of 1890, confer or continue a ¢ right or privilege in relation to educa-
tion,” within the meaning of sub-section 2 of section 22 of the Manitoba Act,
or establish a system of separate or dissentient schools ¢ within the meaning of
sub-section 8 of section 93 of the British North America Act 1867, if said section
be found to be applicable to Manitoba,” and if so did the two Acts of 1890
complained of, or either of them, affect any right or privilege of the minority in
such a manner that an appeal will lie thereunder to the Governor-General
in Council.

The Memorials and Petitions referred to in and made part of the case were
presented to His Ixcellency the Governor-General in Council in April 1890,
and in September and October 1892, that of April 1890, was signed by His
Grace the Archbishop of St. Boniface and 4,266 others, members of the Roman
Catholic Church.

It is alleged :—

1. That prior to the creation of the Province of Manitoba there
existed in the territory now constituting that Province a number of
effective schools for children.

2. That these schools were denominational schools, some of them
.being regulated and controlled by the Roman Catholic Church and others
by various Protestant denominations.

8. That the means necessary for the support of the Roman Catholic
Schools were supplied to some extent by school fees paid by some of the
parents of the children who attended the schools, and the rest was paid out
of the funds of the Church contributed by its members.

4. That during the period referred to Roman Catholics had no interest
in or control over the schools of the Protestant denominations and the
Protestant denominations had no interest in or control over the schools of the
Roman Catholics, there were no public schools in the sense of state schools.
The members of the Roman Catholic Church supported the schools of their
own Church for the benefit of the Roman Catholic children, and were not
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under obligation to and did not contribute to the support of any other
schools.

5. That in the matter of education therefore, during the period
referred to, Roman Catholics were as a matter of custom and practice
separate from the rest of the community.

The Petition then set forth the 22nd section of the Manitoba Act (88 Vie.,
chap. 8) and proceeded as follows in paragraph 7 and following paragraphs :—

7. During the first session of the Legislative Assembly of the Province of
Manitoba an Act was passed relating to Kducation, the effect of which was to
continue to the Roman Catholics that separate condition with reference to
education which they had previous to the erection of the Province.

8. The effect of the Statute so far as Roman Catholics were concerned
was merely to organize the efforts which Roman Catholics had previously volun-
tarily made for the education of their own children. It provided for the
continuance of schools under the sole control and management of Roman
Catholics and of the education of their children according to the methods by
which alone they believed their children should be instructed.

9. REver since the said legislation and until the last session of the
Legislative Assembly no attempt was made to encroach upon the rights of the
Roman Catholics so confirmed to them as above mentioned, but during said
session Statutes were passed, 58 Vic., chaps. 87 and 88, the effect of which was
to deprive the Roman Catholics altogether of their separate condition in regard
to education, to merge their schools with those of the Protestant denominations
and to require all members of the community, whether Roman Catholics or
Protestants, to contribute through taxation to the support of what was therein
called public schools, but which are in reality a continuation of the Protestant
schools.

10. There is a provision in the said Act for the appointment and election
of an advisory board, and also for the election in each municipality of school
trustees ; there is also a provision that the said advisory board may prescribe
religious exercises for use in schools, and that the said school trustees may, if
they think fit, direct such religious exercises to be adopted in the schools in
their respective districts. No further or other provision is made with reference
to religious exercises and there is none with reference to religious training.

11. Roman Catholics regard such schools as unfit for the purposes of
education, and the children of Roman Catholic parents cannot, and will not,
attend any such schools. Rather than countenance such schools Roman
Catholics will revert to the ordinary system in operation previous to the Manttoba
Act, and will at their own private expense establish, support and maintain
schools in accordance with their principles and their faith, although by so doing
they will have in addition thereto to contribute to the expense of the so-called
public schools.

12. Your Petitioners submit that the said Act of the Legislative Assembly
of Manitoba is subversive of the rights of Roman Catholics guaranteed and
confirmed to them by the statute creating the Province of Manitoba, and pre-
judicially affects the rights and privileges with respect to Roman Catholic schools
which Roman Catholics had in the Province at the time of its union with the
Dominion of Canada.
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18. That Roman Catholics are in minority in said Province.
14. That Roman Catholics of the Province of Manitoba therefore appeal

from the said Act of the Legislative Assembly of Manitoba.

The Petitioners therefore prayed—

1. That his Excellency the Governor-General in Council may enter-
tain the said Appeal, and may consider the same, and may make such
provisions and give such directions for the hearmg and congideration of
the said Appeal as might be thought proper.

2. That it might be declared that such provinecial law does preju-
dicially affect the rights and privileges with regard to denominational
schools which Roman Catholics had by law or practice in the Province at
the union.

3. That such directions might be given and provisions made for the
relief of the Roman Catholics of the Province as to His Excellency in
Council might seem fit.

A report of the Minister of Justice, dated the 21st March, 1891, upon

the two Acts of the legislature of the Province of Manitoba, 53 Vie., ch. 37
and 88, has also been made part of the case submitted to us in which reference
is made to the cases of Barrett r. Winnipeg and Logan . Winnipeg then

20 proceeding in Appeal to the Supreme Court of Canada and also to the said

Petition of His Grace the Archbishop of St. Boniface, and others in the following
terms :—

“If the appeal should be successful these Acts will be annulled by judicial

decigsion. The Roman Catholic minority of Manitoba will receive protection and
redress, the Acts purporting to be repealed will remain in operation, and those
whose views have been represented by a majority of the legislature cannot but
recognize that the matter had been disposed of with due regard to the con-
stitutional rights of the Province.

«“TIf the controversy should result in the decision of the Court of Queen’s

80 Bench (of Manitoba) being sustained, the time will come for Your Excellency

to consider the Petitions which have been presented by and on behalf of the
Roman Catholics of Manitoba for redress under sub-sections 2 and 3 of Section 22
of the Manitoba Act.”

The petitions of September, 1892, were two, the one of T. A. Bernier

representing himself to be Acting-President of the body called the National
Congress and of eleven others members of the Executive Committee of the said
body, and the other dated the 22nd September, 1892, was the Petition of His
Grace the Archbishop of St. Boniface.

In the former the Petitioners set out at large the above Petition of April,

40 1890, and the report of the Minister of Justice from which the above extract is

taken and concluded as follows :—

““That a recent decision of the judicial committee of the Privy Council in

England having sustained the judgment of the Court of Queen’s Bench of
Manitoba upholding the validity of the Act aforesaid, your petitioners most
respectfully represent that as intimated in the said report of the Minister of
Justice, the time has now come for your Excellency to consider the Petitions
which have been presented by and on behalf of the Roman Catholics of Manitoba
or redress under sub-sections 2 and 8 of Section 22 of the Manitoba Act.
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That your Petitioners, notwithstanding such decision of the judicial
committee in England, still believe that their rights and privileges in relation to
education have been prejudicially affected by said Acts of the Provincial
legislature.

Therefore your Petitioners most respectfully and most earnestly pray that it
may please Your Excellency in Council to take into consideration the Petitions
above referred to and to grant the conclusions of said Petitions, and the relief
and protection sought by the same.

The petition of His Grace the Archbishop of St. Boniface, sets forth the
matter as alleged in the petition signed by him and others in the petition of
April, 1890, and certain extracts from the said report of the Minister of Justice
of March 1891, including that above extracted ¢

8. That the Judicial Committee of Her Majesty’s Privy Council has
sustained the decision of the Queen’s Bench.

9. That your Petitioner believes that the time has now come for Your
Excellency to consider the petitions which have been plesented by and on
behali of the Roman Catholics of Manitoba for redress, under sub-sections 2
and 3 of scction 22 of the Manitoba Act, as it has become necessary that the
federal power should be resorted to for the protection of the Roman Catholic
minority.

And the petition prayed that His Excellency the Governor-General in
Council might entertain the appeal of the Roman Catholics of Manitoba, and
might consider the same, and might make such provisions and give such
directions for the hearing and consideration of the said appeal as might be
thought proper, and that such directions might be given and provisions made
for the relief of the Roman Catholics of the Province of Manitoba as to His
Excellency in Council might seem fit. These petitions are framed upon the
contention and assumption that the facts as stated in the petitions as to the
rights and privileges of Roman Catholics in Manitoba in relation to education at
the time of the creation of the Province, entitled them to procure by appeals to
His Excellency in Council, under section 22 of the Manitoba Act the annulment
and repeal of Provincial Acts, 58 Vie., chaps. 87 and 38, notwithstanding that
these Acts had been declared by the judgment of the Judicial Committee of the
Privy Council in England to have been and to be Acts quite within the
jurisdiction of the legislature of Manitoba to enact. The petition of October,
1892, 1s however framed with a further contention. It is signed by His Grace
the Archbishop of St. Boniface, T. A. Bernier as President of the body called the
National Congress, James E. P. Prendergast as Mayor of St. Boniface, J. Allard,
O.M.I.V.G., John S. Ewart and 187 others. The petition sets out verbatim the
matters alleged in the first twelve paragraphs of the above petition of April 1890,
and it then proceeds :—

13. Your Petitioners further submit that the said Acts of the Legisla-
tive Assembly of Manitoba are subversive of the rights and privileges of
Roman Catholics provided for by the various statutes of the said Legislative
Assembly prior to the passing of the said Acts, and affect the rights and
privileges of the Roman Catholic minority of the Queen’s subjects in the
sald Province in relation to education so provided for, as aforesaid, thereby
offending both against the British North America Act and the Manitoba Act.
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And the Petition prayed as follows :—
Your Petitioners therefore pray

1. That Your Excellency the Governor-General in Council may enter-
tain the said appeal, and may consider the same and make such provisions
and give such directions for the hearing and consideration of the said
appeal as may be thought proper.

2. That it may be declared that the said Acts, 58 Vie., chaps. 87 and 38,
do prejudicially affect the rights and privileges with regard to denomina-
tional schools, which Roman Catholics had by law or practice in the
Province at the Union.

8. That it may be declared that the said last-mentioned Acts do
affect the rights and privileges of the Roman Catholic minority of the
Queen’s subjects in relation to education.

4. That it may be declared that to Your Excellency the Governor-

General in Council it seems requisite that the provisions of the Statutes in .

force in the Province of Manitoba prior to the passage of the said Acts,
should be re-enacted in so far at least as may be necessary to secure to the
Roman Catholics in the said Province the right to build, maintain, equip,
manage and conduct these schools in the manner provided for by the said
Statutes, to secure to them their proportionate share of any grant made
out of the public funds for the purposes of education, and to relieve such
members of the Roman Catholic Church as contribute to such Roman
Catholic Schools from all payment or contribution to the support of any
other schools, or that the said Acts of 1890 should be so modified or
amended as to effect such purpose.

5. And that such further or other declaration or order may be made
as to Your KExcellency the Governor-General in Council shall under the
circumstances seem proper, and that such directions may be given,
provisions made, and all things done in the premises for the purpose of
affording relief to the said Roman Catholic minority in the said Province as
to Your Excellency in Council may seem meet. And your Petitioners will
ever pray, &c.

The pretension of the Petitioners therefore appears to be that the 22nd

Section of the Manitoba Act entitled the Petitioners, notwithstanding the
Judgment of the Privy Council in England in Barrett v. Winnipeg and Logan v.
Winnipeg (1892, A.C. 445) to invoke and to obtain the interference of His
Excellency the Governor-General in Council to compel in effect a repeal by
the Provincial Legislature of the said Acts of 58rd Vic., and the re-enactment
of the Statutes in force in the Province in relation to Education at the time of

40 the passing of the Acts 53rd Vie. upon the grounds following :—

1. That the Acts of 53 Vie. prejudicially affect the rights and
privileges with regard to denominational schools which Roman Catholics
had enjoyed previous to the erection of the Province ; and

2. That the said Acts, 53 Vie., prejudicially affect the rights and

privileges of Roman Catholics in the Province provided for by various.

Statutes of the Provincial Legislature enacted prior to the passing of the
Acts of 53 Vie.

Under these circumstances the case which has been submitted to us has

been framed in the shape in which it has been for the purpose of presenting to

50 us purely abstract questions of law.
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The learned members of the Judicial Committee of the Privy Council who
advised Her Majesty upon the Appeals in the cases of Barrett ». Winnipeg and
Logan ». Winnipeg, adopting the evidence of the Archbishop of St. Boniface as
to the rights and privileges in relation to denominational schools enjoyed by
Roman Catholics before the passing of the Manitoba Act in the territory by that
Act erected into the Province of Manitoba, say in their report:—‘ Now if the
state of things which the Archbishop describes as existing before the Union had
been a system established by law, what would have been the rights and privileges of
the Roman Catholics with respect to denominational schools ? They would have
had by law the right to establish schools at their own expense, to maintain their
schools by school fees or voluntary contributions, and to conduct them in
accordance with their own religious tenets. Iivery other religious body which
was engaged in a similiar work at the time of the Union would have had
precisely the same right with respect to their denominational schools. Possibly
the right, if it had been defined or recognised by positive enactment, might
have had attached to it as a necessary or appropriate incident the right of
exemption from any contribution under any circumstances to a school of a
different denomination. But in their Lordship’s opinion it would be going
much too far to hold that the establishment of a national system of education
upon a non-sectarian basis is so inconsistent with the right to set up and maintain
denominational schools, that the two things cannot exist together, or that
the existence of one necessarily implies or involves immunity from taxation for
the purpose of the other.”

They then minutely review the provisions of the Provincial Statutes
enacted prior to the passing of the Acts of 1890, and of the Acts of 1890
themselves, and proceed as follows :—

‘« Notwithstanding the Public School Aects, 1890, Roman Catholics and
members of every other religious body in Manitoba are free to establish schools
throughout the Province, they are free to maintain their schools by school fees
or voluntary contributions, they are free to conduct their schools according to
their own religious tenets without molestation or interference. No child 1is
compelled to attend a public school, no special advantage, other than the
advantage of a free education in schools conducted under public management,
18 held out to those who do attend.”

To this it may be added, that Roman Catholics are not excluded from the
advisory board erected by the Acts. They are equally eligible as Protestants to
such board, and as members thereof, can equally with Protestants, exert their
influence upon the board with regard to religious exercises in the public schools,
and in short Roman Catholics and Protestants of every denomination are in
every respect placed by the Acts in precisely the same position. The judgment
of the Privy Council then proceeds as follows :—¢ But then it is said that it is
impossible for Roman Catholics or for members of the Church of England (if
their views are correctly represented by the Bishop of Rupert’s Land, who has
given evidence in Liogan’s case) to send their children to public schools where
the education is not superintended and directed by the Authorities of their
Church, and that therefore Roman Catholics and members of the Church of
England who are taxed for public schools, and at the same time feel themselves
compelled to support their schools, are in a less favourable position than those
who can take advantage of the free education provided by the Act of 1890; that
may be so, but what right or privilege is violated or prejudicially affected by the
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law? It is not the law that is in fault, it is owing to religious convictions
which everybody must respect and to the teaching of their Church, that Roman
Catholics and the members of the Church of England find themselves unable to
partake of advantages which the law offers to all alike.”

The judgment then summarily rejects the contention that the public schools
created by the Acts of 1840 are in reality Protestant Schools, and concludes in
declaring and adjudging that those Acts do not prejudicially affect the rights and
privileges enjoyed by Roman Catholics in the territory now constituting the
Province of Manitoba, prior to the passing of the Manitoba Act, taking those
rights and privileges to have been as represented by the Archbishop of
St. Boniface, and even assuming them to have been secured or conferred by
positive law, and so that they are not enacted in violation of Section 22 of the
Manitoba Act, but are within the exclusive jurisdiction of the provincial
legislature to enact.

Their Lordships of the Privy Council in Barrett . Winnipeg, and
Logan ¢v. Winnipeg put a construction upon this Section 22, which independently
is to my mind sufficiently apparent, but which T quote as a judicial enunciation
of their Lordship’s opinion. They say:—

¢ Their Lordships are convinced that it must have been the intention of the
legislature to preserve every legal right or privilege with respect to denomina-
tional schools, which any class of persons practically enjoyed at the time of the
Union.”

The language of the Section is, I think, sufficiently clear upon that point
and all its sub-sections are enacted for the purpose of securing the single object,
namely, the preservation of existing rights.

The section enacts :—
“922. TIn and for the Province the said legislature may exclusively make
laws in relation to education, subject and according to the following provisions :

““1. Nothing in any such law shall prejudicially affect any right or
privilege with respect to denominational schools which any class of persons
have by law or practice in the Province at the Union.

“92.  An Appeal shall lie to the Governor-General in Council from any
act or decision of the legislature of the Province or of any provincial
authority affecting any right or privilege of the Protestant or Roman
Catholic minority of the Queen’s subjects in relation to education.

“8. In case any such provincial law as from time to time seems to
the Governor-General in Council requisite for the due execution of the
provisions of this section is not made, or in case any decision of the
Governor-General in Council or any Appeal under this section is not duly
executed by the proper provincial authority in that behalf, then and in every
such case and as far only as the circumstances of each case require, the
Parliament of Canada may make remedial laws for the due execution of the
provisions of this section and of any decision of the Governor-General in
Council under this section.”

If any law should be passed in violation of the qualification contained in
the first sub-section upon. the general jurisdiction conferred by the section to
make laws in relation to education, that is to say in case any Act should be
passed by the provincial legislature prejudicially affecting any right or privilege
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RECORD.  with respect to denominational schools which any class of persons had by law or
meae  practice in the Province at the Union, such an Act would be wltra vires of the
Sg’c‘.:‘;f;:" provincial legislature to enact and would therefore have no force, and as it was
ovmics of 1O Preserve these rights and privileges with respect-to denominational schools

Gemme, 3. whatsoever they were which existed at the time of the Union, that the 22nd

—continued.  gection was enacted, it is obvious, I think, that it is against such an act of the
legislature and against any decision of any provincial authority acting in an
administrative capacity prejudicially affecting any such right that the Appeal is
given by the second sub-section, and so likewise the remedies provided in the
third sub-section relate to the same rights and privileges, and to the better 10

’ securing the enjoyment of them. The second and third sub-sections are
designed as means to redress any violation of the rights preserved by the section.

To subject any act of the legislature to the Appeal provided in the second sub-

’ section and to the remedies provided in the third sub-section it is obvious that
such an Act must be passed in violation of the condition subject to which any
jurisdiction is conferred upon the provincial legislature to make laws in relation
to education, and must therefore be wltra vires of the provincial legislature, for
the language of the section expressly excludes from the provincial legislature
all jurisdiction to pass such an Act. The jurisdiction, whatever its extent
may be, which the provincial legislature has over education being declared 20
to be exclusive there can be no appeal to any other authority against an Act
passed by the legislature under such jurisdiction and any Act of the legislature
passed in violation of any of the provisions in section 22, subject to which the
jurisdiction of the legislature is restricted is not within their jurisdiction and is
therefore ultra vires. The appeal, therefore, which is given by the second sub-section
must be only concurrent with the right of all persons injuriously affected by
such an Act to raise in the ordinary Courts of Justice the question of its
constitutionality. If any doubt could be entertained upon this point it is
concluded in my opinion by their Lordships of the Privy Council in Barrett v.
Winnipeg and Logan v. Winnipeg (1892, A.C. 445.) in the following 30
language :—

At the commencement of the argument a doubt was suggested as to
competency of the present appeal in consequence of the so-called appeal to the
Governor-in-Council provided by the Act, but their Lordships are satisfied that
the provisions of sub-sections 2 and 3 do not operate to withdraw such a question
as that involved in the present case from the jurisdiction of the ordinary
tribunals of the country.

If an Act of the provincial legislature which is impeached upon the sugges-
[ tion of its prejudicially affecting such rights and privileges as aforesaid is not
made by the 2nd section of the Manitoba Act wltra vires of the provincial legisla- 40
ture, it cannot be open to appeal under sub-section 2 of that section. The
section does not profess to confer upon the executive of the Dominion or the
Dominion Parliament any power of interference whatever with any Act in
relation to education passed by the provincial legislature of Manitoba which is
not open to the objection of prejudicially affecting some right or privilege with
respect to denominational schools, which some class of persons had by law or
practice in the province at the Union ; All Acts of the provineial legislature not open
to such objection are declared by the section to be within the exclusive jurisdic-
tion of the provincial legislature, and as the Acts of 1890 are declared by their
Lordships not to be open to such objection and to have therefore been within 50
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the jurisdiction of the provincial legislature to pass, those Acts cannot, nor can
either of them, be open to any appeal under the 2nd sub-section of this section.

It has been suggested, however, that the rights and privileges whether
conferred or recognised by the Acts of the Legislature of Manitoba in force prior
to and at the time of the passing of the Acts of 1890, and which were thereby
repealed, were within the protection of the 22nd section and that this was a
matter not under consideration in Barrett +. Winnipeg and Logan v. Winnipeg, and
that therefore the right of appeal under sub-section 2 of the 22nd section against
such repeal does not exist, notwithstanding the decision of the Privy Council in
Barrett . Winnipeg and Logan v. Winnipeg. This contention appears to have
been first raised expressly in the Petition presented in October 1892, although
it is impliedly comprehended in the paragraphs of the Petition of April
1890 which is repeated verbatim in that of October 1892, wherein the Act of the
provincial legislature of 1871 is relied upon as having had the effect to continue
to the Roman Catholics that separate condition with reference to education
which they had enjoyed previous to the creation of the Province, and in so far
as Roman Catholics were concerned merely to organize the efforts which the
Roman Catholics had previously voluntarily made for the education of their own
children and for the continuance of schools under the sole control and manage-
ment of Roman Catholics and of the education of their children according to the
methods by which alone they believe children should be instructed,

But this statute of 1871 and all the Statutes passed by the legislature of
Manitoba in relation to education prior to 1890 were specially brought under the
notice of their Lordships of the Privy Council and were fully considered by
them in their judgment as already pointed out, and if the repeal by the Act of
1890 of the Acts of the Provincial Legislature then in force in relation to
education, constituted a violation of the condition contained in section 22,
subject to which alone the jurisdiction of the Provincial Legislature to make
Laws in relation to education was restricted, it is inconceivable to my mind
that their Lordships having all these Statutes before them could have
pronounced the Acts of 1890 to be within the jurisdiction of the Provincial
Legislature to pass. But, however, this may be there is nothing in my opinion
in the Manitoba Act which imposed any obligation upon the Legislature of
Manitoba to pass the Acts which are repealed by the Acts of 1890 or which
placed those Acts, when passed, in any different position from that of all Acts of
a Legislature which constitute the will of the Legislature for the time being,
and only until repealed, and nothing which warrants the contention that the
repeal of those Acts by the Acts of 1890 constituted a violation of the condition
in the 22nd section, subject to which the jurisdiction of the lLegislature was
restricted ; and nothing therefore which gives any appeal against such repeal.

Whether or not the 8rd sub-section of section 98 of the British North
America Act of 1867 assuming that section to apply to the Province of Manitoba,
would have the effect of restraining the powers of the Provincial Legislature in
such manner as to deprive them of jurisdiction to repeal the said Acts, it is
unnecessary to inquire for that section does not in my opinion apply to the
Province of Manitoba. Special provision upon the subject of education being
made by the 22nd section of the Manitoba Act.

For the above reasons, therefore, the questions submitted in the case must
in my opinion be answered as follows:—
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The 1st, 2nd, 4th and 5th in the negative ; the 8rd in the affirmitive,
and the 6th, which is a complex question, as follows :—

The Acts of 1890 do not, nor does either of them affect any right
or privilege of a minority in relation to education within the meaning
of sub-section 2 of section 22 of the Manitoba Act in such manner that
an appeal will lie thereunder to the Governor-General in Council.

- The residue of the question is answered by the answer to question No. 4.

Certified true copy.
G. DUVAL,
Reporter, S.C.C.

KING, J.—It may be convenient first to regard the constitutional provisions
respecting education as they affect the original Provinces of the confederation.
By Section 93 of the British North America Act it is provided that in, and for
such Province the legislature may exclusively make laws in relation to educatlon,
subject and according to the provisions of four sub-sections. The first sub-
section provides that nothing in any such law shall prejudicially affect any right
or privilege with respect to denominational schools which any class of persons
had by law in the Province at the Union. The second sub-section extends to
the dissentient schools of the Queen’s Protestant and Roman Catholic subjects in
Quebec, all the powers, privileges and duties which were at the Union conferred
and imposed by law in Upper Canada (Ontario) on the separate school trustees
of the Queen’s Roman Catholic subjects there.

The third sub-section gives to the Governor-General in Council the right on
appeal to decide whether or not an Act or decision of any provincial authority
affects any right or privilege of the Protestant or Roman Catholic minority in
relation to education enjoyed by them under a system of separate or dissentient
schools in the Province, whether such system of separate or dissentient schools
shall have existed by law at the Union, or shall have been thereafter established
by the legislature of the Province.

The fourth sub-section provides that if upon appeal the Governor-General
in Council shall decide that the educational right or privilege of the Protestant
or Roman Catholic minority has been so affected, and if the Provincial legislature
shall not pass such laws as from time to time seem to the Governor-General in
Council requisite for the due execution of the provisions of the section, or if the
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proper provincial authority shall not duly execute the decision of the Governor-

General in Council on the appeal, then in every such case, but only so far as the
circumstances of each case require, the Parliament of Canada may make remedial
laws for the due execution of the provisions of this section, and of any decision of
the Governor-General in Council under the section. In other words if the
requisite remedy, either by Act of the legislature, or Act or decision of the
Provincial authority in that behalf is not applied, then concurrent legislative
authority to the requisite extent is given to the Dominion Parliament, and to
this extent the legislative authority of the Provincial legislature ceases to be
exclusive.

The terms “ separate ”” and ‘ dissentient "’ schools used in the above sub-
sections, were derived from the school systems of Upper and Lower Canada.
At the Union the two larger confederating Provinces, Upper Canada (Ontario)

40
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and Lower Canada (Quebec) had each a system of separate or dissentient schools,

the Canadian method of dealing with the question of religion (as between
Protestants and Roman Catholics) in the public school system.

In Upper Canada the Roman Catholics were in the minority, and in Lower
Canada the Protestants were in a still smaller minority. In Upper Canada there
was a non-denominational system, with a right in the Roman Catholics to a
separate denominational system. In Lower Canada the general public system
was markedly Roman Catholic, with a right to the Protestant minority to schools
of their own. In Upper Canada the minority schools were called ¢ separate
schools, in Lower Canada dissentient "’ schools. It was because the powers
and privileges of the Upper Canada minority in relation to their schools were
greater than those of the Lower Canada minority that by the terms of Union
these were agreed to be assimilated, by adopting for Quebec the more enlarged
liberties of the Upper Canada Liaw, and this was given effect to by sub-section 2
of section 98 already cited.

In the case of the two other of the original confederating Provinces, Nova
Scotia and New Brunswick, there was not in either a system of separate or
dissentient schools. The bounds of the Dominion have since been enlarged.
In 1870 by the admission of the North West Territory and Rupert’s Land in
1871 by the admission of British Columbia, and in 1872 by the admission of
Prince Edward Island. In the case of British Columbia and Prince Edward
Island, (these being established And independent Provinces) the terms of Union
were agreed upon by the Governments and legislatures of Canada and the
Provinces respectively. In each case the above recited provisions of. the British
North America Act respecting education, were adopted and made applicable
without change. In neither of these newly added Provinces was there a system
of seperate or dissentient schools. With regard to the Novth-west Territories
and Rupert’s Land, there was no established government and legislature
representing the people, and after the acquisition of the North-west Territories
and Rupert’s Land, the Parliament of Canada after listening to representations
of representative bodies of people, passed an Act for the creation and establish-
ment of the New Province of Manitoba out of and over a portion of the newly
acquired territory, and it is with regard to this Act (83 Vie. cap. 8) that the
present questions arise. By section 2 it is declared that :—

The provisions of the British North America Act shall except those parts
thereof which are in terms made, or by reasonable intendment may be held to
be specially applicable to or only to affect one or more but not the whole of the
provinces now composing the Dominion, and except so far as the same may be
varied by this Act be applicable to the Province of Manitoba, in the same way
and to the like extent as they apply to the several provinces of Canada and as if
the Province of Manitoba had been one of the provinces originally united by the
said Act. The Act then deals specially with a number of matters, as for instance
the constitution of the executive and legislative authority, the use of both
the Fnglish and French languages in legislative and judicial proceedings,
financial arrangements and territorial revenue, &c., and by section 22 makes the
following provision respecting education :—

29. In and for the province the sajd legislature may exclusively make
laws in relation to education, subject and according to the following provisions :
(1) Nothing in any such law shall prejudicially affect any right or
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privilege with respect to denominational schools which any class of persons
have by law or practice at the union.

(2) An appeal shall lie to the Governor-General in Council from any
act or decision of the legislature of the province or of any provineial
authority affecting any right or privilege of the Protestant or Roman Catholic
minority of the Queen’s subjects in relation to education.

(8) In case any such provincial law as from time to time seems to the
Governor-General in Council requisite for the due execution of the pro-
visions of this section is not made, or in case any decision of the Governor-
General in Council on any appeal under this section is not duly executed
by the proper provincial authority in that behalf, then and in every such
case and as far as the circumstances of each case require the Parliament of
Canada may make remedial laws for the due execution of the provisions
of this section and of any decision of the Governor-General in Council
under this section. Sub-section 1 of section 22 of the Manitoba Act differs
from sub-section 1 of section 93 of the British North America Act of 1867,
in the addition of the words ‘“or practice’” after the words “ which any
class of persons have by law.”

In Winnipeg v. Barrett (1892 A.C. 445) the Judicial Committee of
the Privy Council held that the Manitoba Education Act of 1890 did not
prejudicially affect any right or privilege with respect to denominational
schools which the Roman Catholics practicaldy enjoyed at the time of the
the establishment of the province.

The 2nd sub-section of section 93, British North America Act has of course
no counterpart in any of the sub-sections of section 22, Manitoba Act, because
sub-section 2 section 93, British North America Act, is a clause specially
applicable to and affecting only the Province of Quebec.

The 3rd sub-section of section 93, British North America Act, and the 2nd
sub-section of section 22, Manitoba Act, deal with the like subject, viz.: the
right of the religions minority to appeal to the Governor-General in Council in
case of their educational rights or privileges being affected, but here again there
are differences. One difference 1is, that whereas by the clause in the British
North America Act the appeal lies from an ¢“act or decision of any provincial
authority 7 affecting any right or privilege of the Protestant or Roman Catholic
minority in relation to education, in the Manitoba Act the appeal lies from ‘¢ any
act or decision of the legislature of the province ”’ as well as from that of any
provincial authority. This was either an extension of the right of appeal or the
getting rid of an ambiguity, according as the words ‘“ any provincial authority ”
as used in the British North America Act did not nor did extend to cover ‘“ acts
of the provincial legislature.” :

The addition in the 1st sub-section of the Manitoba Act of the words ‘ or
practice ”” and the addition in sub-section 2 of the words ‘‘of the legislature of
the province,”” would (so far as the context of these words is concerned) seem to
show an intention on the part of Parliament to extend the constitutional protec-
tion accorded to minorities by the British North America Act, or at all events
to make no abatement therein.

Then there is another difference ‘between the language of the 8rd sub-section
of the British North America Act and that of the 2nd sub-section of the Manitoba
Act. The former begins as follows :— “ Where in any province a system of
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separate and dissentient schools exists by law at the Union or is thereafter

established by the legislature of the Province, an appeal shall lie,” etc., while in
the Manitoba Act the introductory part is omitted and the clause begms with the
words ¢ an appeal shall lie,” ete., the two clauses being thereafter identical, with
the exception that in the Manitoba Act (as already mentioned) the appeal in
terms extends to complaints against the effect of Acts of the legislature as well
as of Acts or decisions of any provincial authority.

After this reference to points of distinction, I cite sub-section 2 of the
Manitoba Act again in full for sake of clearness.

An appeal shall lie to the Governor-General in Council from any Act or
decision of the legislature of the Province or of any provincial authority affecting
any right or privilege of the Protestant or Roman Catholic minority of the
Queen’s subjects in relation to education.

On the one side it 1s contended that in order to give the appeal, the rights
or privileges of the religious minority need to have been acquired and to have
existed prior to and at the time of the passsage of the Act. On the other side it
1s contended that it is sufficient if the rights and privileges exist at the time of
their alleged violation irrespective of the time when they were acquired.

In the argument before the judicial committee, of Winnipeg v. Barrett, a
shorthand report of which was submitted to Parliament last session, (No. 11
sessional papers) Sir Horace Davey, Counsel for the City of Winnipeg, argued
that sub-section 2 does not relate to anything but what is ultra vires under sub-
section 1. He says (p. 43) I cannot for myself frame the proposition which
would lead to the inference that sub-section 2 was intended to deal with cases
which were intra vires, and I beg leave to observe that it would be contrary to the
whole scope and spirit of this legislation to provide for Parliament intervening

not where the Provincial Parliament has acted beyond its powers, that I conceive, .

but to allow the Dominion Parliament to intervene, not to correct mistakes
where the provincial legislature had gone wrong and exceeded their power.

In an interruption at this point by their lordship’s, Lord Macnaghten
asks :—
“ Supposing some rights were created after the union and then legisla-
tion had taken those rights away " ?

This question is not directly answered, but afterwards (p. 44) Sir Horace
thus continues : Tt all comes back to the same point, that the Protestant and
Roman Catholic minority have a right to come with a grievance to the Governor-
General. What is this grievance ? Why, that they are deprived of some right
or privilege which they ought to have and are entitled to enjoy. If they are not
entitled by law to enjoy it they are not deprived of anything, and it would be
an extraordinary system of legislation, having regard to the nature of this Act,
to say that the Dominion Parliament has, in certain cases, to sit by way of a
Court of Appeal from the Provincial Parliament, not to correct mistakes where
the Provincial Parliament has erroneously legislated on matters not within its
jurisdiction, but on matters of policy. If that be the effect to be given to these
sub-sections, I venture to submit to your lordships that it will have rather
startling consequences, and it will for the first time make the legislature of the
Dominion Parliament a Court of Appeal, or give them an appeal from the
exercise of the discretion of the Provincial Parliament, or, in other words, it
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will place the Provincial Parliament in the position that it will be liable to have
its decisions overruled by the Dominion Parliament, and therefore in a
position of inferiority.”

I have quoted at great length because of the strong presentation by eminent
counsel of that view, and to show that the attention of their lordships was
powerfully drawn to the provisions of sub-section 2. The full report shows that
all the sub-sections of the two sections of the two Acts were exhaustively
discussed.

4
In the judgment, their Lordships say that: /Sub-sections 1,2 and 3 of
section 22 of the Manitoba Act 1870 differ but slightly from the corresponding
sections of section 93 of the British North America Act 1867. The only
important difference is, that in the Manitoba Act in sub-section 1 the words

10

‘“by law " are followed by the words ¢ or practice,” which do not occur in the

corresponding passage in the British North America Act 1867./There would be
a marked and very considerable difference between the corresponding clauses,
if in the one case rights and privileges of the religious minority were recognized
as subjects of protection whenever acquired, while in the other case they were
not recognised as subjects of protection, unless they existed at the time of the
passing of the Constitutional Act. Not wanting to put undue stress upon this,
let us look at the clauses for ourselves. In sub-section 1, Manitoba Act, there
isane limitation as to time, the rights an vileges 1n denominational
as exigted law or practice, at the
g 18 said about time at all, and the Tiatural conclusion'

B&t in sub-section 2 no

20

upon_a reading of the Two clauses together is, that with regard 7o the rights and -

privileges referred to in the latter clause the time of their origin is Immaterial

Snch als6 15 the ordinary_and _natural meaning of sub-section 2 Tegarded b
1Wead y_itselt, 1t extends Ver rightsand privileges existent at the

time of the act or thing complained of. Theexistence ol tite right and 1ot the
tume of 1fs creation is the operative and maferial Tact. And this agrees with the
cQrresponding provisions of the Brifish North Ainerica Act where =Section
1 ref; lghis &c. acquired before or at Union, while Sub-section 3 in terms
covers rights, &c. acquired af any time I Te wag clearly no

. n d

necessity to add the words ‘ or any act ofmm"ﬁrﬁ‘rmﬂi@
provision of the Manitoba Act, for such act would be wholly null and void under
Sﬂ;@e@non.l—

There is indeed an undeniable objection to treating as an appealable thing
the repeal by a legislature of an Act passed by itself. Ordinarily all rights and
privileges given by Act of Parliament are to be enjoyed sub modo, and are subject
to the implied right of the same legislature to appeal or alter if it chooses to do
so. But the fundamental law may make it otherwise. An illustration of this
18 afforded by the constitution of the United States, which prohibits the States
but not Congress, from passing any law impairing the obligation of contract,
and this has been held to prevent the State legislatures from repealing or
materially altering their own acts, conferring private rights when such rights
have been accepted. It does not extend to Acts relating to Government, as for
instance to public officers, municipal incorporations, etc., but it extends to
private and other corporations, educational or otherwise, and also to Acts,
exempting incorporated bodies, by special Act, from rates or taxes. These are
irrepealable, and the constitutional provision has been found onerous.
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It is certainly anomalous, under our system and theory of Parliamentary { reconp.
power, that a legislature may not repeal or alter in any way an Act passed by Tt
£

itself. ’ 1 preme Court
of Canada.

Still, weighty as this consideration is, I can give no other reasonable inter- { - —
pretation to the Act in question- than that, under the constitution of Manitoba, {ghg 7
as under the constitution of the Dominion, the exercise by the Provincial legisla- Y-continued.
ture of its undoubted powers in a way so as to give rights and privileges by law
to the minority in respect of education lets in the Dominion Parliament to

. concurrent legislative authority for the purpose of preserving and continuing

. 10 such rights and privileges if it sees fit to do so.

By the British North America Act it was not clear whether the words ‘¢ act

or decision of any provincial authority” covered the case of an Act of the

. Provincial legislature, or was confined to administrative Acts, but in the Manitoba
Act the words explicitly extend to an Act of that legislature.

Anyv ambiguity in sub-section 2 of the Manitoba Act is I conceive to be
resolved in the light of the corresponding provisions of the British North
America Act. As the provisions of the DBrifish North America Act are to be
applicable unless varied I think it reasonable that ambiguous provisions in the

gpecial ¢t should be construed in conformity with the general Act.

e ——

reasonable that ' a consfifttion for Manitoba
Hmitations_such—as—were—three
inal members of the Conledera-
tion. On the contrary by the addition of the words « or by pracfice ~1n 1st
Sub-section, and of the words ¢ or any Act of the legislature ” n the 2nd sub-
section, and by the provision of section 23 providing for the use of the French
and English languages in the courts and legislature there is manifested a
greater tenderness for racial and denominational differences. I'urther unless
sub-section 2 has the meaning suggested the entire series of limitations imposed
380 by sub-sections 1, 2 and 3 are entirely inoperative. For the Judicial Committee
has in effect declared that no right or privilege in respect of denominational
schools existed prior to the union, either by law or practice, and therefore there
was nothing on which sub-section 1 could practically operate and as there was
clearly no system of separate or dissentient schools established in Manitoba by
law prior to the Union, the provisions of sub-sections 2 and 8 are inoperative 1f
the rights and privileges in relation to education are to be limited to rights and
privileges before the Union. There is no doubt that this construction lmits
the powers of the legislature and restrains the exercise of its discretion, but the
same thing may be said of the effect of an appeal against ““any act or decision
40 of any provincial authority” in Nova Scotia or New Brunswick, in case either
of such provinces were to adopt a system of separate schools. The legislature
might not choose to pass the remedial legislation necessary to execute the
decision of the Governor-General in Council and the Dominion Parliament
could then exercise its concurrent power of legislation, in effect overriding the
legislative determination of the provincial legislature. The provision may be
weak one sided as giving finality to a chance legislative vote in favour of separate
schools inconsistent with a proper autonomy, and without elements of perma.
nence, but if it is in the constitutional system it must receive recognition in a
court of law.
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Assuming then that clause 2 covers rights and privileges whensoever
acquired, the next question is as to the meaning of the words ‘ rights and
privileges of the Protestant or Roman Catholic minority in relation to education.”
Here again, I think, we are to go to clause 8 of section 93 British North
America Act. I think that the reference is to minority rights under a system of
separate schools, and that it 1s essential that the complaining minority should
have had rights or privileges under a system of separate or dissentient schools
existing by law at the union, or thereafter established by the legislature of the
Province. The generality of the words under clause 2 of the Manitoba Act is to
be explained by clause 3, section 93 British North America Act, and to have the
same meaning as the corresponding words in it. The two remaining questions
then are: Was a system of separate or dissentient schools established in
Manitoba prior to the passage of the Manitoba Education Act of 1890 ? And
have any rights or privileges of the Roman Catholic minority in relation thereto
been prejudicially affected ? One of the learned Judges of the Queen’s Bench of
Manitoba thus succinctly summarises the school legislation of Manitoba in force
at the time of the passing of the Act of 1890.

Under the School Acts in force in the Province previous to the passing of
the Public Schools Act of 1890 there were two distinet sets of public or common
schools, the one set Protestant and the other Roman Catholic. The Board of
Education which had the general management of the public schools was divided
into two sections, one composed of the Protestant members and one of the
Roman Catholic members, and each section had its own superintendent. The
school districts were designated Protestant or Roman Catholic, as the case might
be. The Protestant schools were under the immediate control of trustees
élected by the Protestant ratepayers of the district and the Catholic schools in
the same way were under the control of trustees elected by the Roman Catholic
ratepayers, and it was provided that the ratepayers of a district should pay the
assesments that were required to supplement the legislative grant to the schools
of their own denomination, and that in no case should Protestant ratepayers be
obliged to pay for a Roman Catholic school, or a Catholic ratepayer for a
Protestant school.

I would only add that assessments were to be ordered by the ratepayers
(Catholic or Protestant, as the case might be) of the school district, and that
the trustees were empowered in manv cases to collect the rates themselves
instead of making use of the public collectors. The trustees were empowered
to employ teachers exclusively who should hold certificates from the section of
the Board of Education of their own faith. By the Act of 1871, the Board of
Education was composed equally of Protestants and Roman Catholics, but by
the Act of 1881 the proportion was 12 Protestants to 9 Roman Catholics.

Now, the system of education established by the Act of 1881 was not in
terms and co nomine a system of separate or dissentient schools, and if the
onstitutional provision requires that they should be such in order to come
ithin the Act, then the minority did not have the requisite rights and privileges
in respect of education. As to this, I have had doubts arising from the opinion
that where rights and privileges have no other foundation than the legislative
authority whose subsequent acts in affecting them is impeached, the restraint
upon the general grant of legislative authority should be applied only where the
case is brought closely within the limitation. At the same time, we are to give
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a fair and reasonable construction to a remedial provision of the constitution,
and are to regard the substance of the thing.

Now, the Roman Catholics were in the minority in 1881, and are still, and
a system of schools was established by law, under which they had the right to
their own schohls—Catholic in name and fact —under the control of trustees
selected by themselves, taught by teachers of their own faith, and supported in
part by an assessment ordered by themselves upon the persons and property of
Roman Catholics, and imposed, levied and collected as a portion of the public
rates ; the persons and property liable to such rate being at the same time
exempt from contribution to the schools of the majority—i.e., Protestant schools.
This, although not such in name, seems to me to have been essentially a system
of separate or dissentient schools, of the same general type as the separate
school system of Ontario, and giving therefore to the minority rights and
privileges in relation to education in the sense of sub-section 2, section 22,
Manitoba Aect, and sub-section 3, section 93, British North America Act.

It is true that the schools of the majority were Protestant schools, and that
the majority had the same right as the minority ; but I do not think that this
renders the minority schools any the less essentially separate schools of the
Roman Catholics. In Quebec the majority schools are distinctly denominational.

Then was the right and privilege of the Roman Catholic minority in this
system of separate schools prejudicially affected by the Act of 1890? And if

80 to what extent.

In the judgment of the Judicial Committee in the City of Winnipeg v. Barrett
speaking of the right there claimed on behalf of the Roman Catholics, that the
act of 1890 had prejudicially affected the rights and privileges which they
had by practice at the time of the Union, their Lordships say :—

Now if the state of things which the Archbishop describes as existing
before the Union had- been established by law, what would have been the
rights and privileges of the Roman Catholics with respect to denominational
schools. They would have had by law the right to establish schools at their
own expense to maintain their schools by school fees or voluntary contributions,
and to conduct them in accordance with their own religious tenets. Hvery
other religious body which was engaged in a similar work at the time of
the Union would have had precisely the same right with respect to their
denominational schools. Possibly this right, if it had been defined or recognized
by positive enactment, might have had attached to it, as a necessary or
appropriate incident, the right of exemption from any contribution under any
circumstances to schools of a different denomination. But in their Lordships’
opinion it would be going much too far to hold that the establishment of a national
system of education upon an unsectarian basis is so inconsistent with the right
to set up and maintain denominational schools that the two things cannot exist
together, or that the existence of one necessarily implies or involves immunity
from taxation for the purpose of the other.

The rights and privileges of the denominational minority under the Act of
1881, and amending Acts, were different from the assumed rights in denomina-
tional schools, which the same class had by practice at the time of the Union.
It could not be said to be merely ¢ the right to establish schools at their own
expense, to maintain their schools by school fees or voluntary contributions, and
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RECORD.{ to conduct them in accordance with their own religious tenets,” it was a right
Znme | 88 Roman Catholics by law, to establish schools and to maintain them through
SupremeCoutt the exercise by them of the state power of taxation by the imposition, levying
of Canada.\ and collecting of rates upon the persons and property of all Roman Catholics,
Opinion of such persons and property being at the same time exempted from liability to be
i, | Tated for the support of the public schools of the majority, then denominated
and being Protestant schools. By the Act of 1890, the Protestant schools are

abolished equally with the Roman Catholic schools, and a system of public

schools set up which is neither Protestant nor Roman Catholic but unsectarian.

The question then is whether the language of their Lordships is applicable 10
to this state of things, and whether or not it can be said (changing their
Lordships’ language to suit the facts) that the establishment of the national
gystem of education upon an unsectarian basis is so inconsistent with the right
to set up and maintain, by the aid of public taxation upon the denominational
minority, a system of denominational schools, that the two cannot co-exist, or
that the existence of the system of denominational minority schools (supposing
it still in existence) necessarily implies or involves immunity from taxation for
the purpose of the other. It rather seems to me that no reasonable system of
legislation could consistently seek to embrace these two things, viz.: the support
of a system of denominational schools for the minority, maintainable through 20
compulsory rating of the persons and property of the minority, and, second, the
{ support of a general system of unsectarian schools, through the compulsory

rating of all persons and property, both of the majority and the minority. The
effect of such a scheme would be to impose a double rate upon a part of the
community for educational purposes.

The logical result of this view would be that by the establishment of a general
non-sectarian system (as well as by the abrogation of the separate school system)
the rights and privileges as previously given by law to the denominational minority
in respect of education were necessarily affected. Of course the minority would
obtain equality by giving up their schools, but the present enquiry at this point 80
is whether a right acquired by law to maintain a system of separate schools had
been affected by an Act which takes away the legal organization and status of
such schools and their means of maintenance, by the repeal of the law giving
these things, and which subjects the persons and property of the denominational
minority to an educational rate for general non-sectarian schools, instead of leaving
them subjected to an educational rate for the support of the separate and denomina-
tional schools. It is true that by the Act of 1881 and amending Acts, the
exemption was an exemption from contribution to the Protestant schools,
and the schools under the Act of 1890 are not Protestant schools, but the

suhgtantial thing involved in the exemption under the Acts of 1881 and amending 40
/./ ts was, that theTatepayers to the support of the Catholic schools should mot
ha%m%@mg&mols established Dy the rest of the
community, but should have their educational rates appropriated solely to the
support of theif chools. This was an educalional right or privilege
mmmmro’?ducation under a system of separate schools
established by law, which the legislature, if possessing absolute or exclusive
authority to legislate on the subject of education without limitation or restraint,
might very well withdraw, abrogate or materially alter, but which under the

constitutional limitations of the Manitoba Act can be done only subject to the
rights of the minority to seek the intervention of the Dominion Parliament, 50
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through the exercise of the concurrent legislative authority that thereupon
becomes vested in such Parliament upon resort being first had to the tribunal of

the Governor-General in Council.

Although there are points of difference between this case and what would
have been the case if the prior legislation of Manitoba had established a system
of separate schools following precisely the Ontario system. I cannot regard the
differences as other than nominal, and treat this case as though the Act of 1881
and amending Acts distinctly established a system of separate schools, giving for
the general public a system of undenominational public schools and to the
Catholic minority the right to a system of separate schools. In such case I do
not see how the passing of such an Act as the Act of 1890 could fail to be said
(by abolishing the separate schools) to affect the rights and privileges of the
minority in respect of education. With some change of phraseology and some
change of method, I think that what has been done in the case before us is

essentially the same.

If the clauses of the Manitoba Act are to have any meaning at all, they
must apply to save rights and privileges which have no other foundation
originally than a statute of the Manitoba legislature.

The constitutional provision protects the separate educational status given
by an Act of the legislature to the denominational minority. The view that the
effect of this is to restrain the proper exercise by the legislature of its power to
alter its own legislation is met by the opposite view that there is no improper
restraint if it is a constitutional provision, and that in establishing a system of
separate schools the legislature may well have borne in mind the possibly
irrepealable character of its legislation in thereby creating rights and privileges
in relation to education. 1, therefore, answer the questions of the case as

follows : —

1. Is the appeal referred to in the said Memorials and Petitions and
asserted thereby, such an appeal as is admissible by sub-section 3 of section
93 of the British North America Act 1867, or by sub-section 2 of section 22

of the Manitoba Act, 83 Vic. (1870) chapter 8, Canada ?—Yes.

2. Are the grounds set forth in the Petitions and Memorials such as
may be the subject of appeal under the authority of the sub-sections above
referred to, or either of them ?—Yes.

8. Does the decision of the Judicial Committee of the Privy Council
in the cases of * Barrett v. The City of Winnipeg” and ‘ Logan ¢. The
City of Winnipeg’’ dispose of or conclude the application for redress based
on the contention that the rights of the Roman Catholic minority which
accrued to them after the Union, under the Statutes of the Province have
been interfered with by the two Statutes of 1890 complained of in the said
Petitions and Memorials 2—No.

4. Does sub-section 3 of section 93 of the British North America
Act 1867, apply to Manitoba >—Yes; to the extent as explained by the
above reasons for my opinion.

5. Has His Excellency the Governor-General in Council power to
make the declarations or remedial orders which are asked for in the said
Memorials and Petitions, agssuming the material facts to be as stated therein,
or has His Excellency the Governor-General in Council any other juris-
diction in the premises ? Yes.
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6. Did the Acts of Manitoba relating to education passed prior to the
session of 1890, confer on or continue to the minority a ¢ right or privilege
“in relation to education” within the meaning of sub-section 2 of
section 22 of the Manitoba Act, or establish a system of separate or
dissentient schools within the meaning of sub-section 8 of section 98 of
the British North America Act, 1867, if said section 98 be found applicable
to Manitoba ; and if so, did the two Acts of 1890 complained of, or either
of them, affect any right or privilege of the minority in such a manner that
an appeal will lie thereunder to the Governor-General in Council ? Yes.
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