


 verdict and judgment, and directing a new trial. The present appeal, which has been heard ex parte (the respondent 
having intimated that want of means prevented his appearing), is from that order.

The result of the evidence may be shortly stated thus: It appears that in October, 1888, a drain was commenced, by 
the orders of the appellants, under Ann Street, which was completed in the following April; and it was not until 
nearly four years afterwards that anything occurred to indicate that the drain was not in every respect properly 
constructed, and capable of satisfying all the purposes which it was intended to fulfil. On the 28th of May, 1892, 
the respondent was driving along the street at the rate of about six miles an hour, when his horse fell down, and he 
was thrown from the top of his cab on to the road, and severely injured. It appeared that the horse had put one of 
its feet into a hole about fifteen inches deep, and, to use the expression of the respondent, "about the size of an 
ordinary sized dinner plate." The ground had apparently broken away and sunk under the horse's feet, and it was 
ascertained that the hole had formed over the place where the drain had been constructed.

The case of the respondent was that the appellants were responsible for the hole, and were guilty of negligence in 
respect of it, either because there was an original defect in the construction of the drain—the ground over it not 
having been sufficiently rammed—or because they had failed to foresee and provide against the soakage which 
afterwards took place, and which removed a certain quantity of soil, and thus caused the cavity.

The appellants, in reply to the respondent's case and witnesses, adduced a considerable body of evidence to shew 
that the drain was originally 





must deal with the matter according to the settled rule which has prevailed for a great number of years in this 
country. Was this verdict one which the jury, reasonably viewing the whole of the evidence, could properly find? It 
is not necessary for their Lordships to say how far they concur in the verdict. That is not the question. There being 
evidence both ways, it cannot be said that the jury might not reasonably arrive at the conclusion at which they did 
arrive. Their Lordships will therefore humbly advise Her Majesty to discharge the order for a new trial.

The appellants do not ask for their costs of the appeal, and their Lordships will direct accordingly


