Judgment of the Lords of the Judicial Com-
mittee of the Privy Council on the appeal of
Nam Narain Singh v. Roghu Nath Seahai
(mimor under guardianship) from the High
Court of Judicature at Fort William in
Fort William in Bengal; delivered 2nd April
1892.

Present :
LorD MAONAGHTEN.
Lorp HaANNEN.
Sz Riosarp CoUCH.
LORD SHAND.

[Delivered by Lord Hannen.]

This suit was originally brought in the Court
of the Deputy Collector of Hazaribagh by 8heo
Narain Lal Sett in his own name, but pro-
fessing to act as the fehsildar and general agent
of Babu Nam Narain Singh in respeot of a pro-
perty called Raj Ramgurh, to recover arrears of
rent alleged to be due from the Defendant as
occupier of a portion of that property.

Amongst other defences the Defendant alleged
that the suit was not brought in the name of
Babu Nam Narain Singh and on his behalf, and
that the then Plaintiff, Sheo Narain Sett, had no
authority in his sunnud to sue for arrears.

The Plaintiff, Sheo Narain Sett, for some
reason applied to amend his plaint by substi-
tuting therein for his own name the name of
his alleged principal, Nam Narain Singh, as
Plaintiff, who would presumably be entitled to
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sue for arrears of rent not barred by limitation.
This application to amend was resisted by the
Defendant, but on the 16th April 1888 the
Deputy Collector of Hazaribagh, before whom
the case was pending, allowed the proposed
amendment, thinking that the 27th Section of
the Oivil Procedure Code, which authorizes such
an amendment, was applicable to suits under the
Rent Act.

There was no appeal from this order. What
was done under it does not clearly appear, but
in the final decree pronounced by the Deputy
Collector the suit is described as one in which
Nam Narain Singh is the Plaintiff. It must
therefore be assumed that the substitution of
the name of Nam Narain Singh for that of
Sheo Narain Sett was properly effected.

When the case came on for hearing before the
Deputy Collector, a preliminary objection was
taken by the Defendant that Sheo Narain Sett,
who had instituted the suit and obtained the
amendment, had not shown that he was the
tehsildar or agent of Nam Narain Singh, and
authorized to use his name as Plaintiff. The
Deputy Collector considered this objection valid,
and dismissed the suit, His decree has been
affirmed by the judgment of the High Court,
and from this judgment the present appeal is
brought in the name of Nam Narain Singh.
The Respondent has not appeared on this
appeal.

The main argument on which the Appellant’s
case is based is that the order amending the
plaint was conclusive between the parties as to
the right to maintain the suit in the name of
Nam Narain Singh,

Their Lordships cannot adopt this view. The
position of the parties is not different after the
order for the amendment of the plaint from
what it would have been if the suit had been
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originally commenced by Sheo Narain Sett in
the name of Nam Narain Singb. All that the
Court did by allowing the amendment was to
correct a supposed mistake made by Sheo Narain
Sett in the institution of the suit. After that
correction the suit would proceed as though if
had been originally brought as corrected. The
Deputy Collector did nof, by allowing the
amendment, decide that Sheo Narain Sett had
authority to institute a suit in Nam Narain
Singh’s name. That, if questioned, would
remain to be proved.

As reconstitited the suit purported to be
brought by Nam Narain Singh ¢krough Sheo
Narain Sett, his tehsildar and general agent. In
all other respects the pleadings and issues raised
remained unaltered, and the parties proceeded to
offer proofs of their respective cases. Upon the
hearing the Defendant took the preliminary
objection already mentioned, that it was mnot
proved that the suit was brought under any
authority given by Nam Narain Singh.

It appears to their Lordships clear that a
Court whose aid is invoked on behalf of one
person through the agency of another is entitled
in some form or other to inquire whether the
alleged agent really had authority to bring the
suit. It may be necessary to do so for the pro«
tection of the person sued. He would at least
be exposed to the danger of being sued again by
the principal if the agency did not exist.

In the present case Sheo Narain Sett, in his
original plaint, alleged that he had authority
in writing to bring suits in respect of arrears.
If this was the fact, it was remarkable that he
thought it necessary to amend the plaint; and
further, though there was evidence that Nam
Narain Singh knew that some legal proceedings
were pending for recovery of rent, it was ad-

mitted by Sheo Narain Sett that he did not
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-inform Nam Narain Singh that his name
had been used as Plaintiff. But if, as there
seemed reason to surmise, Sheo Narain Sett had
not a general authority to sue for arrears of
rent, but only some limited authority, if any, it
was within the Defendant’s rights to require the
production of the alleged authority. But this
production, though called for, and, as stated in
the minutes of the Court, promised on the part
of the Plaintiff, was never made. The alleged
Plaintiff (Nam Narain Singh), though summoned
as & witness on behalf of the Defendant, never
attended to give evidence. S8heo Narain Sett
was also subpeenaed by the Defendant, and he
stated that he had been appointed Nam Narain
Singh’s tehsildar by deed; that he had been
authorized to sue for arrears accruing before
his appointment as tehsildar; that his autho-
rity to sue for arrears in this respect was
recorded in his deed of appointment, and that
that deed of appointment was filed in the
Court of the Judicial Commissioner at Ranchi.
No reason was, or has been now, assigned why
this deed of appointment, or a copy of it, has
not been produced, and, as the Deputy Collector
pointed out, it was indispensably necessary that
the authority should be submitted to the in-
spection of the Court, in order to see whether it
was an authority to sue or only to collect rents,
and to decide whether Sheo Narain Sett had any
authority to bring the suit in the name of his
alleged principal. It is clear from Sheo Narain
Sett’s evidence that he never informed Nam
Narain Singh that an action had been brought
in his name, and though Sheo Narain Sett stated
that he had special permission under Nam Narain
Singh’s seal and signature to bring the original
suit, this document was not produced, and no
.legal evidence of its contents or excusing its
non-production was given. Their Lordships
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therefore agree with the Judges of the High
Court that the Lower Court was justified in
dismissing the suit.

It was argued that the judgment appealed
from is inconsistent, inasmuch as it condemns
the Plaintiff, Nam Narain 8ingh, in costs, while
holding that the suit was rightly dismissed on
the ground of want of proof of Sheo Narain
Sett’s authority to bring it. This objection, if
valid, applied to the judgment of the Lower Court,
but it was not taken as one of the grounds
of appeal from the Lower Court, and it does
not appear that the attention of the High
Court was called to this point. But the appeal
being brought by Nam Narain Singh, he
was properly condemned in costs for appealing
against & judgment which, upon the materials
before the Court, was rightly pronounced. His
proper course would have been to prove that he
bad, in fact, given authority to Sheo Narain Bett
to bring the suit in his name, but he made no
application to be allowed to supply this proof,
but simply appealed. By so doing he subjected
himself to the jurisdiction of the Court to
condemn him in costas.

Their Lordships will humbly advise Her
Majesty to dismiss the present appeal.







