Judgment of the Lords of the Judicial Commilttee
of the Privy Council on the Appeal of
Benoderam Sein and others v. Brojendro
Narain Roy, from the High Court of Judi-
cature at Fort William, in Bengal; de-
livered on the 27th November 1873.

Present :

Sir Jaymes W. COLVILE.
Sir BARNES PEACOCE.
Siz Montacte E. SamrTm,
Sir RoBERT P. COLLIER.

SirR LAWRENCE PEEL.

TIIIS Appeal arises out of execution proceed-
ings which were taken to obtain execution of 4
judgment obtained by the Appellants against
Chunder Narain Roy, the father of the Re-
spondent.

The original judgment is dated on the 5th
April 1855, and was obtained in the Civil Court
of zillah Beerbhoom, for Rs. 7,400, and costs.

The only question which arises is whether the
proceedings in execution which were commenced
on the 15th May 1868 are barred by the opera-
tion of the 20th section of the Limitation Aect
XIV. of 1859. The ground on which it is urged
that limitation is a bar is, that no proceeding had
been taken to enforce the judgment within three
vears next preceding the application for exe-
cution in 1868 within the meaning of the Act.

Now, unfortunately for the Appellant, in this
case he has been obliged to resort to no less
than four different attempts to obtain execution

of his judgment. The first effort he made was to
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a certain extent fruitful and successful, for he
obtained a sum of Rs. 6,650, in part satisfaction
of his judgment. The proceedings in which that
sum was realized commenced on the 6th August
1857, and it appears from the schedule to the
petition to obtain execution in that year that he
sought to attach three estates, one in zillah Beer-
bhoom, and two in zillah Moorshedabad. The
Court, rightly or wrongly, put him to his elec-
tion whether he would take out execution first
against the estate in zillah Beerbhoom, or in the
other zillah. It appears that he elected to attach
the estate in zillah Beerbhoom; and having
attached it, proceedings were taken by the De-
fendant to obstruct that execution, proceedings
which went to the High Court. Those pro-
ceedings were undoubtedly prosecuted by the
Plaintiff in a vigorous manner and with suc-
cess, for he obtained ultimately the sale of
the estate, and under that sale obtained pay-
ment of the sum already adverted to. But it
appears that the obstruction opposed by the
Defendant delayed that payment until the 17th
March 18569. The execution proceeding was then
at an end, so far as that estate was concerned,
and on the 26th March of that year it was
struck off the file.

The mnext proceeding is on the 31st Decem-
ber 1861. That was, undoubtedly, within three
years of the former. The execution was com-
menced by petition, praying for the arrest of
the Defendant. Tt appears there was then re-
maining due on the judgment for principal and
interest a sum of upwards of Rs. 5,000. The
application being more than a year after the date
of the last order in execution, the Court required
that notice should be served upon the Defendant
in pursuance of section 216 of Act VIII. of
1859, and it appears that a formal notice was
issued by the Court on the 13th April 1863,
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which was sent to Moorshedabad for service.
It was put into the hands of the regular
officer of the Court, and the nazir made a
report to the Court that he had in vain endea-
voured to effect personal serviece of it, but had
affixed it to the front door of the Defendant’s
house. That report was in May 1863. It seems
that no arrest was made. Why it was not made
does not certainly appear, but the Plaintiff appa-
rently desired to effect the arrest. If he did not
mean to arrest the Defendant why did he
obtain the order, get it transferred to Moors-
hedabad, and go to the expense of paying the
fees of the officer for executing it? It may
be that there is not sufficient to show that the
Defendant was absconding, but there is nothing
to show that he was in the way; and when the
charge is made of want of bona fides, it cer-
tainly lies upon the party making that charge to
substantiate it by evidence satisfactory to those
who have to decide the question.

This last proceeding was, undoubtedly, abor-
tive, but within three years of the report of
the nazir, that is, on the 28rd Maxrch 1865, the
Defendant having died in the interval, a fresh
petition to exccute the decree by an attachment
and sale of some property in zillah Dinagepore
was presented. It was presented to the Judgoe of
Beerbhoom who made an order, of the date of the
3lst July 1866, that copies of the decree and
the application for execution should be sent to
Dinagepore, in order that the judge there might
execute it. It seems that the decree was taken
there,and then began proceedings, which emanated
from the Defendant, to set aside the execution, on
the ground that it was barred by limitation. The
Judge at Dinagepore, decided that limitation was
a bar. There was an appeal to the High Court
by the present Appellant, and he was successful
in that appeal. The High Court reversed the
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Order below, on the ground that the judge at
Dinagepore had no authority to make it. In
the meantime, pending that appeal, the De-
fendant presented a petition to the Judge of
Beerbhoom, praying that the proceedings might
be dismissed on the ground that they were barred
by limitation. The Judge of Beerbhoom decided,
upon the issue raised on that petition and the
petition in answer, that the proceedings were not
barred by limitation. His order rejecting the
objection was made on the 29th Jume 1867,
and in May 1868 the present proceedings were
commenced.

Now it was not contended by Mr. Cutler that
there was an interval of three years between the
proceedings which have been narrated, and which
were taken on the part of the Appellant; but his
sole contention before their Lordships to day
was that these proceedings were not bond fide,
and when pressed during the argument to
show in what respect they were not dond
fide, and to what particular proceedings he
alluded as open to that charge, he referred
to those of 1861, which were commenced by
the petition praying for the arrest. He says
that those proceedings were not bond fide, first,
because there was delay to take them after 1859;
next that the Defendant was not arrested;
thirdly, that the Plaintiff petitioned for an arrest
instead of an attachment.

The delay may have been caused by the Plaintiff
making inquiries about the Defendant’s property
before applying for an arrest. Probably, though
he had inserted in his schedule estates in Moor-
shedabad, of which he had some knowledge, there
was difficulty in reaching them, and he may have
thought that if he arrested the Defendant he
might obtain payment under the compulsion of
that arrest. At all events it is a probable
solution of the delay. He may have thought
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that instead of incurring the difficulty of follow-
ing the estates, perhaps in other names, it would
be a more cogent mode of obtaining the money
to arrest the Defendant.

Their Lordships, in considering whether these
proceedings were bond fide or not, cannot be
confined to this partienlar attempt to revive the
execution in 1861, but must look at the whole
course of the proceedings; and when they find
that the first proceeding to obtain execution was
not only prosecuted, but prosecuted with effect,
and a large sum obtained ; when they find also that
in the third attempt, when the Defendant set up
the defence of limitation and attempted to bar
the proceeding, the Appellant opposed him, and
suceessfully opposed him, in two courts, going up
to the High Court; they think the case affords
strong evidence of a bond fide desire to execute
his decree, which was thwarted and baffled by
the Defendant.

Their Lordships are unable to concur in the
view taken by Mr. Justice Markby, that these
proceedings appear to have heen taken merely
to keep the decree alive for some ulterior pur-
pose. The learned Judge does not explain what
ulterior purpose he supposes the Plaintiff had
in view, nor does he suggest any. 'There is no
doubt it would be, what he calls, a  nefarious
practice” for Plaintiffs having decrees to keep
them for some wrong motive hanging over the
heads of Defendants; but there is not the
slightest evidence that any such motive existed
in this case.

Their Lordships, therefore, think that upon the
tacts there is not only an entire want of proof
of mala fides, but strong evidence of a real and in
some respects (though there are delays which are
not quite accounted for) a strenuous prosecution
of these proceedings,
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Their Lordships find that Mr. Justice Jackson
gaveus one of his reasons for thinking the statute
was a bar, that “no steps of an effectual kind
were taken.” Now it is perfectly clear that the
inquiry, whether the steps taken were in fact
effectual, can only be material, provided the
proceeding be in its nature one to enforce the
judgment, so far as it may be an element in
considering the question of bona fides.

It constantly happens in these executions
that proceedings are taken which are ineffectual,
because of some mistake in the particular step
which has been advised. The point was before
this eommittee last year in a case of Roy
Dhunput Singh ». Madhomotee Debea. (The
judgment was delivered on the 2nd May 1872.)
In that case the Plaintiff had obtained two
decrees. He had attached some money under
decree A, and then he filed a petition by mis-
take in suit B, praying to have the attached
amount paid out to him. When it came before
the Court, the defect was pointed out, and the
petition was of course abortive and ineffectual.
In a subsequent execution suit under decree B
it becamc necessary for the Plaintiff to esta-
blish that he had taken a proceeding within
three years of the proceeding in execution
which he was then prosecuting, and to rely upon
the former abortive petition as a step to enforce
the decree. This Committee held that although
it had been of no avail by reason of a mistake, it
was a step which the Plaintiff had taken to enforce
his decree, and therefore that it did protect him
from the operation of the Statute of Limitations.

For these reasons their Lordships will humbly
advise Her Majesty to reverse the decree of the
High Court, to affirm the decree of the Principal
Sudder Ameen, and to oxder that the Respondent
do pay the costs of this Appeal and the costs in
the High Court.




