Judgment of the Lords of the Judicial Commitlee
of the Privy Council on the Appeal of
TLewis Tiery now Belchambers v. Kristodhuu
Bose and others, from the Iligh Court of
Judicature at Fort William in Beagal;

" delivered November 22nd 1873,

Present :

Sir Jayxes W. CoLviLE.
Stz Barves PEAcock.
S Moxracue E. SymirH,
Sir RoserT P, CoLLIER,

S1r LAWRENCE PEEL.

IN this case the Plaintiff was the possessor,
under a gantheedaree lease, of a portion of land
designated as lot 100 in the Soonderbuns. The
Defendant was the possessor, under a granf from
the Government, of lot 104, the porthern boun-
dary of which was admitted to be identical with
the southern boundary of lot 100. The parties
have died since this suit was disposed of, and
are now represented by others, but the case may be
treated as if the original parties were the litiganis,
The Plaintiff sought by a suit in the nature of an
ejectment to dispossess the Defendant from a
large tract of land which the Defendant had
been in possession of for some years before the
suit, and a portion of which he had reclaimed
from the jungle.

The question was one of boundary, and that
question may bhe shortly stated thus: It was
agreed on both sides that the boundary between
the two lots on the northern side of the one, ani
the southern side of the other, was a khal, called
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the Kankrea Khal; and it was further agreed
that a watercowrse flowing into or out of a
stream, which was admitted to be the eastern
boundary of both lots, was for some distance
this same Kankrea Khal. Bat, at a point a mile
or somewhat more from the eastern boundary,
this Kankrea Khal divided itself into two branches,
the one flowing to the westward with an inclina-
tion to the north, the other in a south-westerly
direction ; both these branches ultimately finding
their way into a stream called the Kolooargung,
which was admitted to be the western boundary
of the two lots, The Plaintiff sought to recover
possession of the intermediate land between the
northern and the southern branches, he contend-
ing that the southern branch was the Kankrea
Khal, properly so called, the Defendant contend-
ing that the northern branch was the Kankrea
Khal, properly so called.

The land in dispute is stated by the Plaintiff
to be upwards of 8,000 bighas, but it does not
appear ever to have been accurately measured
or surveyed. The Plaintiff, on whom the burden ‘of
proving his title rested, was content to put in
his gantheedaree lease, which was granted by
Nazir Ally Khan. He attempted no proof of
the title of Nazir Ally Khan, nor did he show on
what terms, or by what description of boundaries
or otherwise, this lot had besn originally granted
by the Government. Strictly speaking, he
proved no title to more than he showed Nazir
Ally Khan to have been in possession of at the
time of the lease to him. The question of
possession therefore, in their Lordships’ opinion,
becomes very material.

It appears to their Loxdships, upon a review of
the evidence, that the Defendant, Mr. Tiery, had
been, before the date of the gantheedarec lease
to the Plaintiff, which was the 27th of December
1853, in possession of the disputed land; and
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further, that he had reclaimed or begun to reclaim
some portions of that disputed land, those portions
immediately south of the northern boundary
which he contended for. Tt further appeared,
that the Plaintiff at the time when he took this
gantheedaree lease was not only well aware of the
possession and reclamations of the Defendant,
but that he was the Defendant’s servant, and was
actually assisting in making these elearances, from
which he now seeks to dispossess his former
master. It further appeared that the Plaintiff,
before he took this gantheedaree lease at the end
of 1833, had been in possession of some portions
of lot 100, as what are called chucks, and that he
was in possession of one chuck, called Chuck
Bugchur, which their Lordships agree with the
Zillah Judge must be taken upon his own show-
ing to be the southernmost part of lot 100. It
therefore becomes material to ascertain where
this lot was situated, and their Lordships have
come to the conclusion, upon the evidence, that
this lot was situated immediately northward of
the line which the Defendant claims as his
boundary, a situation consistent with the case
of the Defendant, and that it was not situated
immediately to the north of the south line con-
tended for by the Plaintiff, which it should have
been if the case of the Plaintiff is correct. The
situation of his lot therefore appears to their
Lordships one material circumstance, at all events,
in the determination of this case. In this case
there have been three surveys, two by a Mr. J oseph
and by a Mr. Smith respectively, in the year
1856. Theyare not very intelligible, owing, as it
appears to their Lordships, to various misprints ;
and they may observe that this record has been
printed in India with scandalous negligence ; but
it sufficiently appears in their Lordships’ opinion
that both these gentlemen substantially reported in
favour of the boundary contended for by the

33084, A9




4

Defendants. A subsequent survey in 1857 was
made by Mr. Gomes, the Goyernment surveyor,
who, acting chiefly as it appears upon a map or
a field book which had been prepared by a Cap-
tain Prinsep some time before, (it does not appear
precisely when,) came to the conclusion that the
southern boundary contended for by the Plaintiff
was the boundary. It should be observed that
Mr. Gomes went upon the land twice, and on
each occason he made a map. On the first oc-
casion, in 1854, his attention was directed merely
to the amount of land cultivated and not to the
question of boundary; and, oddly enough, his
map of 1854 is put in by the Plaintiff. On the
second occasion, in 1857, he went for the purpose
of ascertaining the boundary, and the map which
he made on that occasion is not put in by the
Plaintiff. As far as would appear from all three
reports, the northern channel was at the time of
these surveys, and their T.ordships are disposed
to infer at the time of the granting of the gan-
theedaree lease, navigable and open all the way,
whereas the southern channel does not appear to
have been open to boats throughout its whole
course. It is, indeed, suggested on behalf of the
Plaintiff that at some former time the southern
channel was the broader one, but of that he has
given no proof. Both the grants, the grant to
the Plaintiff, in gantheedar tenure in 1853, and
the grant to the Defendant from the Government
dated in 1854, refer to a certain map of Captain
Hodges, (but it would appear very clearly to
their Lordships that although the date of the
pottah was 1854, the Defendant had been in
actual possession for about a year and a half
before that.) The Plaintiff did not put in that
map in the Court below, but appears to
have relied upon a map made by a Captain
Smyth, which professes to be in great measure
taken from the maps of Mr. Hodges, among
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others. TUpon an inspection of that map, the
Zillah Judge appears to have come to the
conclusion that it favoured the contention of
the Defendant rather than that of the Plain-
tiff; and the Zillah Judge, npon the whole evi-
dence, came to the conclusion that the Plaintiff
had not sufficiently proved his case to entitle
him to cject the Defendant, and gave judg-
ment for the Defendant aceordingly. TUpon
this an Appeal was preferred to the Iigh Court
in Calcutta, whereupon this judegment was ve-
versad.

It appears to their Lordships that the ITigh
Court acted almost entirely upon the map of
Captain Hodges, which was before the Court,
although it bad not been put in evidence in the
Court below. That map -has not been sent to
England, and is not before their Lordships, If
the map of Captain Smyth is to be taken as an
accurate copy of that map, their Lordships do
not agree with the High Court in supposing that
that map is conclusive in favour of the Defendant.
But even assuming that that map on inspection
would turn out wholly in favour of the Defendant,
it does not appear to their Lordships that the
reversal of the finding of the judge below solely
or mainly upon this ground is satisfactory;
for from the summary before given of the
cvidence, it appears to their Lordships that there
was a great deal of evidence in this case inde-
pendently of that map far more in favour of the
Dofendant than the Plaintiff, and they are of
cpinion that upon all the ecircumstances and
probabilities of the case the judge of the Zillah
Court was justified in coming to the conclusion
that the case of the Plaintiff had not been
established.

Their Lordships may observe that the expe-
diency of insisting on more striet proof on the
part of the Plaintiffs in ejectment is illustrated by
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this very case, in which an application has been
made on the part of another party to become a
party to his Appeal on the ground that he had a
paramount and prior title to the Plaintiff in this
very lot 100, a contention for which there would
appear to be some ground. Of course their
Lordships do not give any opinion upon this mat-
ter, and it is scarcely necessary to say that their
judgment in this case can only affect the parties
to it, and cannot give any other persons any
rights or impose upon them any liabilities.

Entertaining this view of the case, their Lord-
ships are of opinion that the judgment of the
High Court should be reversed, that the judg-
ment of the Zillah Court should be affirmed, and
they will humbly advise Her Majesty to this
effect ; and they are of opinion that the Defendant
should have the costs in the litigation below and
of this Appeal.




