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THIS is an Appeal from a decision of the High
Court of Judicature in Bengal, atfirming and modi-
fying a decrep of tlio I’rincipul’ Sudder Ameen of
Backurgunge, dated the Jth May, 1865, The .
jeet of the suit was to st aside a sale of the in.
terest of the Plaintiffs in o former suit, Tha
original suit, the sale of which was sought ts be
set aside, was a suit which had heen brrmght by the
guardian of the present Plaintiffs on their aceount
agaiust their grandfather to recover the Plaintifs'
share of their grandmother's dower, Tlat suit had
been solid to & lady, who appeared on the fage of the
sale to be the purchaser, for the price of 51,000
rupees.  The Plaint alleges that it was o colln-
sive and a fetitious sale, In the answer tho De.
fendants allege that the suit 1s not maintainahle,
upon the ground that it was 4 valid sale; and they
say secondly, which is practically the same thing,
that “the guardiun of the Plaintiffs having, for
* their benefit and in fiey of an adequate consi-
“deration, with the dpproval of their father ang
“the permission of fhe principal head of their
“amily, and their eldost Paternal uncle, the eid
* Meer Fujummul Ally Jond fide sold the suit, N,
42, —any oluim in respect thereof camnot Lo
“against me, or against any oue, save their guap.
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“ dian, father, and paternal uncle,—and the said
“valid deed of sale is on no account liable to be
‘“get aside.” Tt is remarkable that in this answer
the Defendants do mnot allege cither that the
original decree was obtained for too much money,
nor yet do they allege, except most indirectly, and
their Lordships ave disposed to think they do not
practically allege at all, that the Defendant had
ever paid the purchase money of 51,000 rupees
either to the guardian on account of the infants, or
to the infants after they came of age.

The next step in the present suit that appears is,
that on the 9th of January, 1865, there were ap-
plications by both the parties for the postponement
of the hearing of the suit, on the ground that nego-
tiations for a compromise were going on, and it was
ordered by the Judge that ¢“time be given to the
“ 6th of February, which day is fixed for the hear-
“ing of the suit; if no settlement takes place within
‘“that time both parties must be present with their
“evidence, otherwise no objection will be ad-
“mitted.” It is important, with reference to the
point which was subsequently raised, to observe
that when the first application for postponement
was made, the Judge most distinctly warned the
parties that if the compromise did not take effect
when the proper time came for hearing the suit, he
should insist that it should be heard, and they
must be ready with their evidence.

The next important matter that takes place is
that in February (the native date is 20th Falgoon,
1271), a deed of compromise, called a Solenamah,
was actually executed. It is unnecessary to recite
the terms of it, except that it is perfectly clear on
the face of it that it gives the Plaintiffs not only
very much less than what the amount of the original
decree was, but also very much less than the original
compromise of 51,000 rupees. That Solenamah
was registered on the 16th of March. There is also
produced an alleged receipt, which the Plaintiffs
deny, of 2000 rupees for the costs of the suit. Then
on the 29th of April there is a further application
by both parties for the postponement of the suit.
It does not appear how it was not heard at the time
originally appointed; probably, although there is
no formal order, some applications must have been
made in the interval for the postponement, but on



3

the 29th of April there ig the application of hoth
parties for a further postponement. Thero is this
differcnco between them, that although it is clear
that the deeds of compromise had been actually
executed, and also actually registered at that time,
yet the Plaintiffs do not state that the matter had
been compromised, but they state that negotiations
for an amicable scttlemoent are going on betwoen the
parties, but the compromise cannot be coneluded
nnless an extension of time he granted, and there-
fore, the Plaintiffs, notwithstanding that they had
excented the deed of compromise, and notwith-
standing the deed of compromise had been registered,
clearly treat the suit as not being actually com-
promised, and the arramgement as not being
actually made at that time. The petition of the
Defendant, no doubt, is in other terms, bocause he
says, ‘‘ whereas a compromise hias been come to
¢ between both parties.” On that the Julge orders
that a week’s time be granted, and the case be
brought on for hearing on the 8th of May. Look-
ing at the terms of his previous order, that also
seems a clear warning that, when the 8th of May
came if what he considered a valid compromise
was not at that time effected, he should go on and
hear the casc. Then it also appears that on the
same 29th of April a variety of witnesses were
heard in Court both for the Plaintiffs and the
Decfendant, and that also goes to show that the
parties could not possibly have conceived that the
suit wag finally compromised at that time, for it
appears that several witnesses, as many as five,
were cxamined for the Plaintiffs, and three were
cxamined for the Defendants. The witnesscs for
the Plaintiffs depose that they were present at the
time when the original compromise was made, that
no portion of the Rs. 51,000 was paid, and three
of them state that the Decfendant said that he
would pay it to the Plaintiffs when they came
of age. The witnesses for the Defendant do not
deny that. They speak to matters which for the
most part scem immaterial as to whether the
uncles of the Plaintiffs and the Plaintiffs were
on amicable terms or not. That took place on the
20th April. There appears to have been wne day
further postponcment, und on the 9th of May the
suit came on for hearing, and then for the first
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time an application was made by the mooktear
of the Defendants to file this Solenamah on ac-
count of the Plaintiffs, and the Plaintiffs’ vakeels
themselves when called upon said they knew no-
thing at all about the matter. There was subse-
quently an examination of the mooktears, which
did not throw very much more light upon it, but
‘n that state of things the Judge was not satis-
ded, and he refused to accept the compromise, aud
then he went on to hear the suit. Omne other
witness, one of the uncles of the Plaintiffs, was
examined, and the Judge came to the conclu-
sion,—and upon the evidence as before him if is
hardly disputed that the eonclusion would be a
correct one,—that the original compromise of the
first suit was a compromise which by no possibility
could stand, and that it must be set aside; and
the Defendant raising no defence that, if it was
set aside, the decree obtained in the original suit
was not a vight and valid deeree, the Judgment
was that they should have the henefit of that
lecree,

From that decree there was an Appeal to the
High Conrt, and the High Court sent a letter to the
Judge below, requesting him to hear further evi-
dence upon the question, whether the Plaintiff had
ussented to the filing of the Solenamah, That was
all the matter that he was to inguire iute, as the
Judges of the High Court gay, and their Lovdships
of course must give credit to what they say;
although in the petition of Appeal a complaint is
certainly made that the first Judge in the Court
helow had not postponed the trial for the purpose of
onabling further evidence fo be given by the Da-
fendants. The Judges of the Iigh Court; in their
altimate Judgment, say that no such application
was made to them, but that the only application
sespeeting a rchearing which was made to them,
was as to whether the Selenamah had been filed
with the authority of the Plaintiffs,

On that the case went down again fo the
Cowrt below, and it appears by the Judgment of
the learned Judge of that Court that time was
again given for the parties to appear. He sum-
moned the Plaintiffs, und he examined the Plain-
l:i.ﬁ's, and also their Mooktear, for the purpose uf
seéing whether they had assented to the filing of
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the compromise, They deposed thut they had not
assented to it, that there were certain conditions to
be performed before the deed was filed, that the
Defendunt had refused to perform those condi-
tions, and that it had been filed by the Mucktear
of the Defendant without their consent at the time
and agninst their will, The Judge of the Court
below reported that conclusion to the Supreme
Courf. Then the case came on agnin befure the
Ihzh Court, and they were clearly of opinion, as
the Court below had been, that the original com-
promise had been obtained by fraud. They wire
also of opimion that the compromise i this suit had
been mmproperly obtained ; and then, an oljection
hiaving been raised under the Statute of Limitations,
i order to avoid all guestion that might be raised
under the Statute of Limitations, they alterad the
form of the Decree without changing the names of
the parties in the Decroe, so as simply to (leclare
that the Defendunt was a teusfee for the Plaintifis,
and that the Plaintiffs were entitled to the benefit
of that Deerce,

From that decision an Appeal has been brouglit,
and the two questions that have been substantially
argued before us (independently of the third ques-
tion as to amonnt, which will be alluded to pre-
sently) were, first, that the Judge of the Court
holow had erred in not giving further time on the
Uth of May for the hearing of witnesses ns to the
nunpryment of the 51,000 rupees; and, secondly,
that he had erred in pot giving the Defendint an
apportunity when it came down to him the second
time to hear witnesses as to the validity of the
epmpromise in the suit itself,

Now, both these objections are really ohjections
to matters of practice, and unless their Lordships
could see, and see very clearly, that justice had
not been done, they would not interfere with the
decision of the Court below on o question like this.

Now, the first yuestion is, did the Jodge of the
(‘ourt below act improperly in not giving the De-
fendunts further time to produce witnesses to prove
that he hadl lmill the Bs. 51,0002 Nluw1I how does
the cuse stand 2 In the figst place, in his original
unswer he nowlere alleges he had paid it; and
cvrtaanly it is very diffienlt indeed to belieye thut if
Le had pad i, more particularly if, which their
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Lordships are disposed to think he must prove in
order to have a defence to this suit, he had paid it
to the Plaintiffs when they came of age, or at least
that the money had reached them when they came
of age, it is difficult to believe that if he really had
such a defence as that he would not have plainly
alleged it. Then, secondly, it appears that the
learned Judge of the Court below when he con-
sented to the postponement of the trial, did most dis-
tinctly warn the parties that when the proper time
for hearing came, if the compromise was not held to
be valid, he should go on and hear the case. Next,
it appears that on the 29th April, a variety of
witnesses were examined in Court by both sides,
which seems to show most clearly that both parties
understood at that time, when the compromise had
apparently been effected, that still if it was not
held to be valid the suit would go on to be heard.
Next, it is said by the learned Judge in the
Court below that a commission had gone to Dacca,
and that no witnesses had been examined under it,
and that that was the fault of the Defendant; and
then, besides that, the Iigh Court say that this
objection was never urged before them when the
case came up before them for the first time ; and if
further inquiry was to be made, the Defendant
ought to have insisted on that when it came up for
the first time, and not have allowed it to go back
for further examination on one point, and then
when it comes on again, say it is to go back for
another further examination on another point.
And, indeed, both the Courts below appear to have
been thoroughly satisfied that this alleged want of
witnesses hearing was a mere excuse, and that the
whole object was an object of delay, and to keep
the Plaintiffs out of their just claims, and their
Lordships are disposed to agree with that conclu-
sion,—at any rate they cannot dissent from it.
Then, did the learned Judge in the Court be-
low err on the second question by not giving the
Defendants an opportunity of hearing witnesses to
prove that the second compromise, the compromise
of this suit itself, had been validly entered into ?
He gives his reasons himself. He states what he
did :—* As, however, the High Court of Judica-
“ ture has, in accordance with the objections raised
“in Appeal in consequence of Respondents not
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“having been represented in letter No. 3871, dated
“12th December, 1865, requested that this Court
“aseertain whether the deed of Solehnamah was
¢ filed with the cognizance and consent of the
*¢ Plaintiffs, and make a report, this Court, in com-
“ pliance with the suid orders, so as to remove all
‘““ doubts and objections, on receipt of the order
“ required the personal attendance of the Plaintiffs,
 who having arrived from Dacea, and having this
¢ day, the 6th January, 1866, attended Court and
“ being questioned "—then he states the substance
of their evidence, and of the evidence of their
mooktcar., Then he goes on to say,—* The De-
¢ fendant, through his pleader Bykant Chunder
“ Bose, also files copy of the counterpart of the
“ golchnamah, and wishes also to file a list of
“ witnesses to establish that the compromise did
‘“ actually take place; but as the list was not
“filed the 18th December, 1865, the personal
¢ attendance of the Plaintiffs was required within
“ten days, and since a further postponement was
** made, this Court does not consider postponing the
¢ report called for any longer for proofs.” There-
fore it appears that originally the Defendant asked
for leave to file a list of witnesses to establish that
the compromise did actually take place, which, as
it turned out, was not a matter which the Flaintiffs
denied. That list was to be filed by the 15th De-
cember. It was not filed on the 18th December.
Then ten days’ further time was given, that is, to
the 28th December, and then it was ultimately not
heard on the 28th December, but was further post-
poned till the Gth January. The Defendants then,
apparently, were not ready with their witnesses,
and when the Judge was determined to go ¢n they
asked for still further time. Then the Judge comes
to the conclusion that that is all a shuffle, and that
they do not really want to bring the witnesses, and
that the whole procceding was for the mere purpose
of delay. It appears quite evident that their Lord-
ships cannot dissent from that conclusion. The
High Court came also to the same conclusion, and,
independently of this question, of whether the
learned Judge of the Court below had given a
proper opportunity to the Defendant of being head,
it hardly appears to be arguable that this deed of
compromise in the first suit itself can possitly
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stand. The very admitted facts show that it can-
not stand. Here the guardian of two infants
makes what appears to be an alloged sale on the
face of it, ta a perfeetly independent porson.
After that sale is made, the case goes om just the
same as if no compromise had heen effected at all.
There is an elaborate judgment of the Court in the
original suit, disposing of all the objections that had
been raised in it, when in point of fact it appears
now that there was no veal suit at all at that time,
and the whole thing was a fiction, the Defendant
haying brought the suit himselt. It is impossible
that & proceeding so obtained can possibly be sup-
ported in any Court. If there really had heen an
honest compromise made, the practice of the Court
i8 quite plain as to how that compromise ought to
have been carried out ; it ought to have heen car-
ried out by proper deeds and filed in Court, pur-
ticularly where infants were econcerned, so as to
have had the assent of the Court at the fime instead
~of its being totally concealed from them.  Theve-
fore if is plain it must be sot aside, and there is not
the least reason to suppose that any portion of this
Rs. 51,000 was paid. There is strong evidenco
that none of it was paid, and there is no evidenco
at all to the contrary. Thevefure their Lordships
are of opinion on the merits that this Appeal gught
to be dismissed with costs,

But then a forther question was raised, Tt
was argued by the Counsel for the Appellant,
though that question bLas mever been mmised in
either of the Courts below at all, that on the face of
the original plaint it appeared that the Judgment
in the original suit had been obtained for a very
much larger sum than on the faots as explained in
the plaint in the original suit itsclf the Plaintiffs
could possibly be entitled to. Ttwas not substantially
denied by the Counsel for the Defendants that, if
the facts actually bappened as they appear to le
recited in the original plaint to have happened, the
mother of the Plaintiffs instead of being entitled to
one-third of the whole amount of the dower would
only be entitled to one-cighth. The result of the
caleulation, as their Lordships have made it ont, is
that instead of the Pluinfifis being entitled to
62,913 rupecs, with interest, which is the sum for
which the original Decrce was given, they would
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rnly be entitled to 30,333 rupees with interest.
Their Lordships, after consideration, are of opiniot
that i that is accurate the Plaintiffs, who come
for equitable relief in setting aside this invalid
sule, on the ground that it is frandulent, if it
appears on the original plaint that they have by a
pure mistake obtained jndgment for o great deal
tnrger sum than they ought to have done, onght
not to obtain the benefit of that mistake. Dut
their Lordships cannot be perfectly certain as to
how the faets in that respect really are, becmuse it
oertuinly seems extraordinary that this point
uppears pever to have been raised either in the
oviginal suit or in the present suit in any of the
Courts.  The original plaint is not in the Record,
but only the recital of it. Therefore, what their
Lordships propose to do under those ecircnmstances
is to recommend to Her Majesty that the Decreo of
the High Court be affirmed with costs, but subjeet
to the following proviso and declaration ; that is to
say, masmuch as it has been represented by the
Counsel for the Appellant on the hearing of this
Appeal that, assuming the pedigree of the family to
have been as stated in the plaint filed in the original
suit of Meer Abdool Mujeed Chowdry, the share of
Eaden Missa in the estate left by Ruheemun Nissa
was, according to Mohammedan law, one-vighth
unly instead of one-third as stated in the suid
plaint, and that the share of each of the Respon-
dents; the Plaintiffs in the present suit, in the estate
left by fhe said Eaden Missa being necording to
Mohammedan law oune-fourth, the said Respandents
were on the face of the plaint entitled by Moham-
medan law to at most one-sixteenth of the sums in
question, instead of the praportion therein men-
tioned, that is to say, to the sum of Rs, 50.333-5: 4
instead of Rs. 62,913:9:3; and inasmuch as the
Record in the said Appeal does not afford sufficient
grounds for determining the eorrectness of such ro-
presentations, it is ordered that execution is not to
be issned for any greater amount than the said sum
of Bs. 30,333 : 5: 4, with interest theron, from the
20th July, 1859, and the costs payable by the
Appellant in the two suits, and the costs of the
Appeal, unless and until the said Respondents shall
show to the satisfaction of the High Court, that e
cording to Mohammedan law, and the pedigree of
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the family, they were at the time of the institution
of the original suit entitled to some larger sum than
the said sum of Rs. 30,333:6:4, in which case
execution may be issued accordingly.










