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IN this ease their Imrdﬁhips are of opinicn that
the Deerve of the High Court onght to be reversad
and the Decree of the Zillah Judge maintained, with
a variation which their Lordships will state,

The cirenmstanees of the case are these. Thore
was a very large bond debt, and apparently, as far
as the evidenee in this suit goes, that debt was @ debt
payable o the shareholders, the heirs of a decessed
bunker, according to their shares in the estate,  Out
of that debt 2 sum ,of Rs, 200,000 was paid, and
apparently was paid in respect of some of the shares
of the Defendants and not in respect of the shure
of the Plaiutiff, the present Appellant. The sum
of Rs. 200,000 having been thus puid, different
sharcholders were minded to bring separate actions
against the debtor for their shares respectively
of the balanee, in each action pssuming that the
Rs, 200,000 had heen paid in respect of the
share. Dut the Debtor contended that he was
entitled to have the Rs. 200,000 sppropristed in
part reduction of the whole debt. The result
i all these activns was that the Court decided
fhat the Rs, 200,000 must (against the debtor)
be appropriated to the whole debt, and in con-
soquence of their so holding that it must be so
appropriated, they cut down the claim of the
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Appellant very considerably, and they enlarged the
claims of the Respondents, and gave them a very
considerable benefit,—the result being that from
that mode of dealing with the payment of the
Rs. 200,000, the Plaintiff lost Rs. 26,000 of his
share, and the Defendants got, as they have ad-
mitted through all the proceedings, Rs. 16,000
more than they were entitled to from the common
debtor, J

That being so, the Appellant filed his plaint,
saying, in. effect, ‘“You received the Bs. 200,000
‘“ and it has been now decided that that Rs. 200,000
“ must be considered as being received on account
“of all of us, and must be so considered from the
“time when the Court so decided, and you must
‘““ account to me for my full share of that sum.” Iu
this case the Judge of the Zillah Court did not
take that view, but took it as a debt arising out
of the result of the suits and he came to the con-
clusion that the Rs, 25,000, which the Plaintiff
had lost as the result of the proceedings based upon
the new view taken of the original payment, was
the sum which the Plaintiff was entitled to recover
from his co-obligees. The defence of the Statute
of Limitations was pleaded and- was overruled by
the Zillah Judge. That defence of the Statute of
Limitations was however sustained by the High
Court. That defence would certainly not be appli-
cable if the claim were based on or aruse ouf of
the result of the suits, and not out of the original
payment. Their Lordships are of opinion that
it did arise out of the result of the suits, and not
out of the original payment, which, as far as the
Appcllant and Respondent are concerued, was
clearly a payment made upon the footing that it
was to be taken out of the share of the Re-
spondent ; and it was not till the Respondent had
got more than his share that he could be said to
have received any money to the use of the Appel-
lant so as to give any ground of action.

But the case does not stand merely upon that.
There was a document which appears originally to
have been very much relied upon by the Defindants
themselves—the Respondents—as a document ex-
cluding this claim. They said there was a Deed of
Compromise made, by which the claim of the Appel-
lant to any share of anything which we have actually
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received is barred, On the other hand, the Appel-
lant's eantention, with reference to that Deed, was,
that there was a particalar clanse in that Deed (the
11th clause of one Deed, and the 10th of another
similar Deed), the effoet of which he says is this :—
 There is an Appedl pending between meand the
“ Dhtor, in which I am trying to get haclk what 1
“ gan upon the footing that the deeision of the Court
“is wrong about the two laes of mpeess.  That
“ heing =0, the eompromise is not to affest that in
“uny way whatever, and if any claim shonld avise
“ out of the result of' that Appeal, any question upan
“ that is reserved as between us.”  The Zillah
Court was of opinion that that was the true oot
and eonstruction of the Doed, and in that opinien
their Lordehips conenr. Trom that time it appears
to their Lordships there could be no question 4s to
the Statute of Limitations,as the thing wus by con-
traet betwoan the parties reserved and kept open
until the devision of that suit was erived at, and
very reasonsbly so, beeanse iff the Plaintiff hud suc-
ceeded in that suit in getting the money from the
Debtor, of course he would have had no manner of
claim whatever agtinst the Respondents, who were
desivous thathe should procesd with that claim, wnd
should recover as much as possible from the other
party aml not from’ them, Their Lordships are of
opinion that the desisien of the Iligh Court, that
there was ' bar under the Statute of Limitations
Wis CITONeOUs,

But the Judge of the Zillah Court arrived at the
conclusion that the Plamtiif was entitled to rocover
the Rs. 25,000, that is to say, the sum which he
lost. Their Lordships are of opinion that that is
not the true measure of the liahility of the Respon-
dents, that they were not obliged o indemnify hiim
from the loss which arose from the mode in which
the suits against the Debtor were dealt with; but
that as they had received the Rs. 200,000, and
afterwards by the result of the proceadings they had
received in respect of that same debt, Rs, 16,000
more than they admitted themselves to bo the full
amount of their claim, and as part of the ssme mode
of dealing with them, the Rs. 25,000 loss had beont
incurred by the Plaintiff, their Lordships are of
opinion that mpon every principle of equity the
Rs. 16,000 surplus so received was mouey had auild
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received to the Plaintiff’s use, and that his claim to
that amount was one of the things which he was
entitled to make under the Deed of Clompromise.
Their Lordships are of opinion that there is nothing
in the contention that this elaim was not specifically
made by the Plaints in this suit. The Plaint clearly
states the circumstances under which the claim of
the Plaintiff arises. Ie cannot sustain his suit for
the whole amount claimed, but there is nothing
in his claim for the larger amount which deprives
him of his right to recover the smaller amount,
which, as the result of the faets pleaded and proved,
their Lordships are of opinion is equitably due to
him, It can only affect costs, and with those
the Zillah Judge has dedlt on the footing that the
Plaintiff had failed for the greater part of the
claim.,

Their Lordships will therefore recommend to Her
Majesty that the Decree of the High Counrt should
be reversed, and that the decision of the Zillah Tudge
ghould be affirmed with this variation, that instead
of the sum of Rs. 25,650 the sum of Rs. 16,5566 ;
6: 9 will be the sum inserted; to earry interest
from the 21st September, 1861, to the date of pay-
ment.

The Appellant will have the costs of the Appeal
here, but no costs are to be allowed of either party
of the Appeal in the High Court. The costs us
originally given in the Zillah Court will remain.



