Judgment of the Lords of the Judicial Commitiee of
the Privy Council on the Appeal of Ayres v. The
South Australian Banking Company, from the Su-
preme Court of South Australia ; delivered 2pd
February, 1871.

Present :—

S James W. Corvie.
S JosErE NAPIER.
Lorp Justice JawMes.
Lorp JusricE MEeLLIsH.

THIS is an action of Trover brought for the con-
version of a large quantity of wool. The Defen-
dants are the Trustecs of a firm of Philip Levi and
Company in South Australia, who hecame insolvent
according to the laws of that country; and the ac-
tion was brought by the Scuth Awustralian Bank-
ing Company to enforce what is called a preferen-
tial lien, which they had obtained, as they alleged,
on the wool of a large number of sheep, by an in-
strument made in accordance with the Awustra-
lian Act on the 23rd August, 1866. Several ob-
jections were argued; but it is probably better
first to allude to an objection which was taker: in the
Court below, though it was not serionsly argued
here, namely, that an action of trover would nat lie
for this wool, even if there was a good preferemtial
lien given in accordance with the Australivn Aot
One of the learned Judges i the Court below wus
of opinion that no such action of frover could he
maintained. Now, as regards that, their Lordships
are clearly of opinion that an action of troyer
may be maintained by a person to whom a valid
preferential lien has been given under this Act.

The real effect of this Act appeurs to he this,
that it enables a proprictor of sheep to make a
valid pledge of the wool of his next clip of sheep,
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although no possession is given. Ordinarily by the
common law, although of course u mortgage may
be given of chattels as well as of land without
delivering possession, yet a mere pledge cannot
be given without the delivery of the possession of
the goods,—though I believe by the laws of many
other countries there can be a valid pledge without
a delivery of possession. The effect of this Act
simply appears to be this, that it enables a pledge
of this wool to be given without a delivery of pos-
session ; but then it adds, “ And the possession of
“such wool by the said proprietor shall be to all
‘“Intents and purposes in the law, the possession of
‘the person or persons making such purchase or
‘“advance.” Therefore, the person who has made
the advance 18 to he deemed to be in possession.
That being so, there appears no reason whatever
why he should nof be able to maintain an action of
trover, because there is no donbt af all that if goods
are delivered by way of pawn or pledge to a person
who makes advances on them, and then somehody
else takes the goods out of his possession and converts
them, he can-maintain an action of trover. And the
trne effect of this Act appears to be that the lender
is for the purposes of the Aect to be deemed to be in
possession, and to have the same rights in point
of law as if he was in possession, and amongst those
rights is the right of maintaining an action of
trover if anybody wrongfully converts the wool.
Now, the nest question, and the more ma-
terial question,, which was argued on. behalf of
the Appellants, is that Philip TLevi, the person
who signed his name to the instrument of the 23rd
Angust, 1866, was not the proprictor of the whole
of these sheep, and that, therefore, all that could
pass nnder this instrnment was the inferest, what-
ever 1t might be, that Philip Levi happened to have
in these sheep. Now, for the purpose of considering
the validity of that objection, it is neeessary, in the
first place, to consider who may give this preferen-
tial lien, according to the true econstruction of the
Act; and no doubt it uses the words in the first
section, proprictor of sheep, “That in all cases
“ywhere any person shall make any doxd fide advance
“of money or goods, or give any valid promissory
“note or bill to any proprietor of sheep, on condi-
“tion of receiving in payment, or as security only
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¢ for such money, goods, promissory note or bill, as
‘‘ the case may be, the wool of the then next ensn-
“ing clip of such proprietor,” cte. And then, no
doubt, it seems to be assumed that the proprietor
is the person in possession of the wool, because it
says afterwards, in the clause already referred to,
‘““That the possession of such wool by the said
¢ proprietor shall be, to all intents aund purposes, in
“the law, the possession of the persom or persoms
“making such purchase or advance.” But then,
under the eighth seetion, which is the section
which makes it a misdemennour for people, after
having granted such a lien, wrongiully to desl
with the wool, it enacts “That any grantor of any
“guch preferable lien on wool, or of any mortzage
“ of sheep, cattle, or horses, or of their inerease and
“progeny, under this Act, whether such grantoa
¢ ghall be principal or agent, who shall afterwards,
‘‘by the sale or delivery of the wool,” ete., is to be
guilty of a misdemeanour.

Now, their Lordships are of opinion thaf. ac-
cording to the true comstruction of the Act, auy
person who is in possession of the gheop, eithar us
principal or agent, and has authority from the real
owner to deal with the sheep and ereate such a pre-
feruble lien, onght to be deemed to be the propristor
of the shecp within the meaning of the Act. The
real object of the Act seems to be this,—indepen-
dently of this Act, such an instrument as this won!d
at the most have only created an equitable charge,
and such a charge would have been invalid as
u{__'uins'r any'lnody who mlght have pnrr.-hn.-»:-rl the
sheep or the wool after it was elipped. for valu-
able consideration without notice of the preferen-
tial lien. And the main object of the Act seems
to have been to enable a valid legal security to be
given of the wool of sheep before it was clipped,
so that persons might with safety make advances
on the security of such wool; and there seems no
reason why the agent who is in possession of the
property, and who has power from the owner to
deal with it, who could clearly, by authority from
the ownmer, create a valid equitable lien, should not
also have power to create the legal security which
it is intended by the Act to effect.

Now, then, we must see what the interest of
Philip Levi was in these sheep. He was a part-
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ner in the firm of Philip Levi and Coempany, and
one of the other partners had previously agreed
with the South Australian Bank, in consideration of
their giving them large eredit for £60,000 for
the year 1866, and allowing them to drawy upon
them to that amount, that the firm would give
them a preferable lien over their sheep. There
is, then, the evidence of one witness, namely, Percy
Wells. He says, “The interest of Philip Levi
“in the station was defined by the books; he had
‘“the sole management of the station.” It is true
another witness also says, ““ We,” speaking of the
firm, ‘had the entire management of the stations.”
Well, those two witnesses are not' really inconsis-
tent. No doubt Philip Levi was acting on belialf
of the firm, and the firm were the persons who had
the real interest. But, still, on the evidence of
‘Wells, there appears no reason to doubt that Philip
Levi was the person who had the actual manage-
ment of the stations,—tliat he was, in fact, the
managing owner, so to speak, of these stations; and
that, apparently, was the reason (for there does
not appear to be any other reason) why this in-
strument was made in his name.

‘Well, then, it appears on the face of the iustru-
ment, that the consideration was to Philip Levi and
Company, because it is said to be ““in considera-
“tion of £38,000 bond fide value, for which I
“ admit to have received from the South Australian
 Banking Company in the drafts (each draft being
‘““in triplicate of the Manager in Adelaide of the said
“ Bouth Australian Banking Company in London),
‘““and payable to Philip Levi and Co., or order.”
Therefore, here it appears that in cousideration of
an advance made by the Dank to Levi and Com-
pany, Philip Levi, who is one of the partners,
and the managing partner in this transaction, for
the purpose of carrying out a contract previously
made by the firm, and with the assent of all the
other members of the firm, signs this particular
instrument., If the Act makes it illegal, that might
be another matter, but independently of that, no-
body surely can doubt that this is an instrument
which binds the firm; that it would have given,
wholly independently of the Act, a perfectly good,
equitable charge on the wool of the sheep of the firm ;
and it may well be argued that if a firm agree that
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one of the members of the firm, who s the setual
manager of the particylar property which is in
question, shall have power to transfer fhat property
for the purpose of giving a charge wid seeurity for
IoTey advanieod to the firm, and then he does if,
the result of that transaction, gud the firm, is, that
he is made the swner for the purpese of executi
that charge. He is in the uctus! possission, =o
doubt, as manager; he is a joint Gwmer, and the
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other owners agree and consent that for a eonsdur.
tion advanced to them, he shall have power th ek
the charge.

Well, now, that being so, their Lordships do
not see that there is any such vestriction in this
Act as to prevent them from helding that that
which would give a perfectly good equitable oharge
ilull']lulldt_-]'lfl}' of the .;\J'T, shonld noL, m accordiiios
with the Act, make & perfeetly logal charge; and
therofore their Lordships are of opinion that Thilip
Levi may fairly be considered as proprietor. Il
even if that were not so, Philip Levi and Company
themselves having assented to this charge bejis
made, 14 1s Illuill that Th{'_\‘ never ecould =ot up, as
agrainst the South Australian Bank, whe have mads
advances to thom on the seeurity of this instrumert,
which was exeented with their sssent, that 1% was
unt valid, or that any faet which was necessury to
make it valid, was not trae. Though their Tord-
ships do not think that it is neecssary, yob iff It was
fieeessary that Philip Levi should be the absoluls
praprietor, in order that this instrument should be
good, their Lordships wonld be of opimion thut
Philip Levi and Company wonld be gstopped from
saying that the sheep and wool were not the =heep
and the woal of Philip Levi st the time when he
execnted this Instrument § and they are also clourly
of opinion that the Pluintiffs, being trustees wder
an assignment from Philip Levi and Compony,
which is not excouted for any consideration given
at the time, but 1s ]_llt.*]_‘('l}‘ an assigmment in st
for the purpose of distributing their property smong
their ervditors, the trustees under such an asdigs-
ment, have no greater right than Philip Levi and
Company themselves would Bave ; and, therefore,
cammot set up that Philip Levi had not power fo
execute this nstrument, and canmot set up thut Iy
was not a proprietor of the sheep at the time the
instrument was executed.
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But then it was said on the evidence of Wells,
that even the firm werc not the real proprietors of
these sheep, and on cross-examination they stated
that a variety of persons had a variety of interest
in these sheep. But then the same witness says,
all the stations were in debt fo the firm; and it
is perfectly consistent with all the evidence that
the whole of these sheep were mortgaged to the
firm for advances made to them, and that the firm
were perfectly entitled as between them and all the
other real proprietors of the sheep to clip the wool
and sell the wool, and apply the proceeds in pay-
ment of the debts due from those persons to the
firm. There is evidence, in fact, that that is so,
because we find in the letters it is stated that the
wool was to be treated as the estate of the firm,
and it is an undoubted fact that they did sell it,
and they applied the procceds for the purposes of
the trustees and the insolvent cstate; and it does
not appear that any one of those persons cver in the
smallest degree objeoted toit. It is perfectly impos-
sible to say that that is not, under the circum-
stances of this case, absolutely conclusive evidence
that the firm were the owners of these sheep so
far as to cnable them to give this preferable lien on
the wool, which is all that is necessary for the pur-
poses of this case, and that, thercfore, the trustees,
who are bound by what binds Philip Levi and
Company, having applied this wool to their own
purposes, there seems no reason why the Bank can-
not bring this action.

‘Well, then, another objection was taken by Mr.
Manisty on the terms of the Charter,—the clause in
the Charter which says it shall not be lawful for
the Bank to make advances on merchandise. Now,
unquestionably, a great many questions might be
raised on the effect of that clause in the Charter
which may be of very great importance, but which
also being of difficulty, their Lordships do not
think it necessary to give any opinion upon. There
may be a considerable question as to what are the
transactions which come really within the clause,
and whether this particular case docs come within
it. There may be also question whether, under
any ecircumstances, the effect of violating such a
provision is more than this, that the Crown may
take advantage of it as a forfeiture of the Charter,




but the only point which it appears to their Lol
ships is necessary to be determined in the present
casoe ig this, that whatever effect such a clause may
have, it does not prevent praperty passing, either in
goods or in lands, undera conveyance or instrument
which, under the ordinary circumstances of the law,
would pass it. The only defonce which can he sot
up hero i_there 18 no p]r‘.ﬂ. of ﬂh'{z{llit}‘) is under the
plea of not possessed, thut the right of property
and the right of possession never passed to the
Plaintiffs. Their Lordships are of opinion that
whatever other effect it has, it canuot have the effict
of preventing the property passing. If that were
otherwise, the consequences might be most lament-
able, because if the property never pussed to them,
they could not themselves convey any property to
third persons. Transactions of the most honest de-
scription might be set aside. They might do what is
a very common thing, make advances and Dills of
¥xchange with the Bills of Lading attached. If it
is to he said that the property in the goods men-
tioned in the Bill of Lading does not pass to them,
then any purchaser to whom they might sell the
goods under the Bill of Lading would get no title
and the original owner who had recvived the full
procoeds of the goods, or a large advance upon

“to the Sonth Australinn Baok, and, therefore, it
“pever passed to you.” Mr. Manisty admitted
that he could find no authority for the proposi-
tion, that any vielation of such a condition of a
charter would prevent the property in goods pass-
ing to the person to whom an instruument otherwise
valid professed to pass it, and their Lordships an
of opinion that whatever other effeot the violution
of such a condition may have, it has not the effeet
of preventing the property in the goods passing,
or of preventing an action of trover being maints ned
if there 18 a wronglul conversion.

On the whole, therefore, their Lordships are of
opinion that the Judgment of the Court below was
right, and they will humbly advise Iler Majesty
that this Appeal should be dismissed, with costs.







