Judygment of the Londs of the Judicial Comunittes
of the Privy Council on the Appeal of Robert
Abbott v. John Nelson Abbott, from Her Britannic
Mujesty’s Supreme Consular Court, Constantinople ;
delivered 25th July, 1870,

Present :—
Lomn, (Cass,
St Jasves W, Cornvinr,
St Josern Navimn,

THE Appellant Robert Abbott and his brother
John Nelson Abbott. the Respondent, entered into
parvtnership with a Greek. numed Xefteri, on the
Ist tlr-“.'t‘;l!i‘ll"l}.ll'l‘\ 1853, "The business was that of
general merchants ; no parter was to do busiyess
on his own account: the Appellant was to live at
Salonica, and the other two partners at Volo, Tl
partnership was to last for three yewrs; each [rart-
ner was to being in 10,000 piastres as eapital ; the
Respondent was 1o receive 43 per eont. of the
profits; the Appellant and Xefteri each 281 per
cent. Xefteri left the coucern in the middle of
1834, taking with him, it is said, his capital of
10,000 piastres, but it wonld appear from the
letters of the 26th of November and the 1ith of
December, 1834, that the aceounts between him
and his co-partners were not adjusted. In 1S5GS,
thirty-four years after this time, the Appellan: and
Respondent were in partuership at Salonien, and
differences having ansen between them, the A ppel
lant filed o Bill or Petition in the Consular Oourt
for a dissolution, and a dissolution wius urderod oy
the Sth of June. 1568,  Thercupon it became ne-
cessary too ascertain in what shares the profits of
the business, which woere very eotisidernble, should
be divided,  There were noarticles of purtnerslip :
there were no books ar papers of the business

earlier than 1856, when there had been a fire on
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the premises, and the books which were extant did
not afford, and it was admitted that the books
which were burnt would not have afforded, any clue
to the relative interests of the partners. As to the
law applicable to such a case, there was and conld
be little controversy. If the just conclnsion in
point of fact from all the circumstances of the case
should be that the partnership existing at the time
of the dissolution between the Appellant and Re-
spondent was a continuation of the partnership
which commenced in 1833, omitting only the name
of Xefteri, there would arise a strong presumption
that the terms of partnership were the same as then
agreed to, modified only so far as the retirement of
Xefteri made a modification necessary, If, on the
other hand, there had heen a break in this con-
tinuity, and if afterwards the Appollant and Re-
spondent joined ag partners in a new business, and
if in this new partnership no stipulation for an
unequal division of profits was made, the ordinary
rule of equality would have to be applied.

The learned judge of the Consular Court adopted
the first of these alternatives. and the correctness
of his Judgment is challenged by this Appeal.

The manner in which the case of the Appellant was
stated in his Petition was as follows. e says, “That
¢ the Plaintiff and Defendant have for many years
« past traded at Salonica and elsewhere under the
“ firm or style of Abbott Brothers, each holding an
“ equal share or interest in the said partnership
“ business. That certain differences of a serions
“ nature having lately arisen between the Plaintiff
« and Defendant, whereby the mutoal confidence
‘“ between them has been destrayed, it has beconme
« advisable and necessary to dissolve the said part-
« nership firm of Abbott Brothers. That the
« Plaintiff, wishing to dissolve the said partnership
% firm under n mutual agréement, proposed to the
“ Defendant to effect that object without having
« recourse to the aid or interference of this Henor-
« ghle Court; but, before any steps had been taken
“ in furtherance of the said ohject, the said Defend-
« ant, illegally and in breach of good faith, de-
« ;manded a higher share than the Plaintiff of the
« whole real and personal property held by the
« Plaintiff and Defendant as partners in the said
« firm of Abbott Brothers. That the said Defend-




w ant is not entitled to the said shave or amonnt
i elaimed by Bim as aforesaid.”

The Answer of the Respondent to this s
page 8. He says, =T admit that the Plaintiff ad
 Defendany heyein have for many years past traded
< at Sulonien and elsewhere under the fivm or
+style of Abbort Brothers, but 1 deny that enchi
# has held an equal share and interest in the said

*

* partnership hisiness, as the contriets of partuer-
“ slip. signed by the Plantiff, and as the dealings
“af the parmers will testify.  That by notiees given
<in the name of the said firm to their chents,

[l

“then actively engaged in business transactions
“awith them, the said firm has been. i faet dis
“golvid sinee the 15th day of Febmary last, being
= the date mentioned iu such notices.  That the
“suid Defendant by his own aet consentisd to such
= dissolution of the said partnership as last men
“gioned, and 1osay that any elaim made by we to
“y rightful share in the partnership assets was
= not intended to impede or oppese sueh o disso-
“Iution. 1 say that 1 was the founder of the
< firm of Abbott Brothers, and that T was i
s senior pavtner therein, pd was entitled o thy
*larger shure of the assets and  profits  thereo!
“which the Ploiutiff’s Petition alleges me to ave
“claimaed,”

No mention was made in his Answer by the Re-
spondent of the partnership eontract with Xefteri,
anid no statement was made of what was the gronte
share of the profits which he claimed.

In this state of the pleadings, wituesses were
examined by a Commission at Salonien between
the 19th amd 26th of Aungust. 1868. At u latn
period. namely on the Gth of November, 1568, the
Appellant was examined before the Judge himsely
at Copstantinople, but it was not until the 9th of
November, 1865, at the commencemoent of the
Respondent’s evidence, that he for the first time
produced the Xefteri part of the partnership con-
teagt of 1883, Tt is a faidr nference from the
testimony of Wilkinson, at pages 26 and 31, and
from other parts of the evidence, that neither
brother had in his possession the Xefteri contract
or had any accurate recollection of its effect until
the copy referred to was obtained from Xefteri o
his family : and it is difficult to suppose that i
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they or either of them had supposed that this was
the document regulating their rights, it would not
have been obtained and referred to, if not hefore,
at all events during, some of the negotiations for a
dissolution which appear to have commeneed as
early as 1862,

1t was contended before us, on behalf of the Re-
spondent, that although the Respondent had not in
his pleadings put in issue the Xeftori contract of
partuership, or stated to what share of the profits
he was eutitled, yet that the Appellant when he
came to be examined on the 6th . of November,
1868, had himself raised a distinet issue, namely,
that the partnership between himself and the Re-
spondent had been dissolved in 1834, when Xoftori
retived ; that this thus beeame the issue to be tried
hetween the parties, that the onus of proving this
lay on the Appellant, and that fuailing, as the Re-
spondent alleged the Appellant had failed, to prove
a dissolution or cessation of the partnership at
that particular time, he could not set up an inter-
ruption of it at any later date,

Their Lordships svould be slow to allow o tech-
nical form of issue to be extracted from the inar-
tificial words of a witness used at a late period of
the cause when no such issue had been raised on
the pleadings, and they do not read the evidence of
the Appellant, taking it altogether, as doing more
than stating that after tho dissolution which, guoad
Xefterl, took place in 1834, little or no business
was done, and that the partnership between the
brothers came to axend from inanition even before
the expiration of the three yetrs mentioned in the
contract.

Their Lordships also observe that the lewrned
Judge, who came to a conclusion on the ficts
favourable to the Respondent. appears to have
comsidered that the issue which Le had to try was,
net whether the partnership as Detween all the
three wns dissolved on the retirement of Xefter.,
but whether a partnership continued between the
brothers after the three years of the Xefteri con-
tract had expired ; for he says at p. 54, “T1 haye,
“on the whole, come to the conclusion that there
“was n continued partnership after the term of
“the three years of the Xefteri contract had ex-
= pired, and that the reliative shares mentioned in
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*that contraet are those which must be consi-
“dered to have been continned.”

[t is necessary now to trace the ontline of the
history in somewhit more of detail,

On the 12th of May, 1834, about, or shartly
before the time of the retirement of Xeftori, we
find the Respondent writing to a relative the letter
printed at page 45 Tt is a letter which describes
the writer as being in a most pitiable state of dis
tress, without means or business,  1The Respendent
wits examined after this letter was put in evidenes ;
but he has offered no explanation of or comment
upon it. Tt is & letter which in their Lordships
opimon throws much light on the real position of
the business about this time,

The narrative given by the Appellant of the
state of the business at and after the retirement
of Xeftevi s this At page 41 he says, “The
* business was very nmprofitable,. We gl three
“lost almost everything ;" and further on, * Both
*my brother and I were then in very veduoed cir-
= enmstances, and 1 onee sold the ease of my walsh
“for food. In 1835-6-7, after the dissolution, |
“did wot continue m partnership.  We had o
*eapital or stoek, nor office nor books. T was not
* then concernerd with my brother in any business.
At page 42 he says, = The firm of Ahbott Brothers
“and Co, did exist in 1834<85 and 1836, for the
“liquidating of outstanding debts and  liabilities.
*not for new bosiness.  No new eommerginl trans-
* actions for the firm were carried on during these
“three veurs” - At page 43 he says, 1 have said
* that, after the dissolution of first partnership we
** had isalated transactions, on joint aceount. with
“the Defendant, not being connected with = he
~liquidation. aud on which I'had to apply to the
“ Consulate ; and on these transactions I signed
“Abbott Brothers.” The Respondent was examined.
as T huve sadd. o few days after this, and knowing
what the statements of the Appellant had hee,
this is the evidence which he pave. At page 43 Iy
suys, = Xefteri in July, 1534, retired from the
" partnership ; myself and hyother continned payt-
“ners; he-at Saloniea, 1 at Volo.  In the texi
“two or three years the business was a very smali
“affuir;” and further on, » We had an affair with
“AMr. Pegaori, of Trieste, Tt was a partnership
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“ transaction.  In 1835, Mr. Pegacri went to Volo
“with me to purchase goods for account of Abbott
“ Brothers. Up to 1837, inclusive, the partnership
“continued. Up to August, 1837, T was at Volo.
“T had frequent communication with my brother
« on business ; letters are burnt— "' that is burnt in
the fire.

The business, therefore, he admits was a very
small affair for the remainder of the three years,
and he can mention one piece of business only that
was done, namely that with Pegacri.  Fight letters
are put in written between 1834 and 18348, signed
** Abbott Brothers and Company,” in ovder to show
that the firm of Abbott Brothers were doing busi-
ness during these years. Three of these appear
to relate to rent due for the oecnpation of a small
piaternal estate, of which more will be said pre-
sently ; two of them refer to a settlement of ue-
count with Xefteri; oue of them speaks of a
dispute with the same Pegacri (the name i written
Pegazzi), alveady mentioned ; one speaks of embnrk-
ing grain, whether a commercial purchase or the
produce of the farms of the Defendants does not
appear ; and the eighth appears to relate to a law-
suit about some ship, in which correspondents of
Abbott Brothers were concerned, which may have
been pending for some time, and from the vesult of
which they expected to receive a certain sum on
account of their corvespondents,

Dr. Prasacachi, at page 21, states that from
November, 1836, to April; 1837, that is, after the
expiration of the three years mentioned iu the
Xefteri contract, he employed the Appellant, and
that he was ocoupied entively with his affairs, and
went to different places to buy and ship grain for
him. 'The Appellant on the same subject says
this at page 41, “In 1830, I enteved the service
“of Dr. Prasacachi: 1 acted as bis agent for the
“ purchase of grain. e was a merchant as well as
“an M.D. I was paid by commission ; T did not
= divide this commission with Defendant,” Neither
Prasacachi nor the Appellant were cross-examined
as to these statements ; aud the Respoudent, who
was exnmined subsequently, does not deny the eni-
ployment by Prasacachi, nor suggest that he was
not aware of it at the time.  He merely suys that
the work wis done on conunission, and that the




partnership shared or ought to have shaved th
camumiission, but he never saw it in the books. 1o
does he pretend that he ever asked for a share of
what must have been a not inconsiderable item of
business,

Their Lordships, in this obscure state of fiets.
are compilled to come to the conclasion that the
business wys lunguichine  and dying ont when
Xefteri left ; that anvthing done diring the re-
mainder of the three years was done merely to
close pending transactions. thit probably no formal
disselution took place between the brothers duving
the three years, and no settlement of weconnts took
|]I:Il"i' lilll'iHL:' or af the end of Lhe l]ll'l't' Vedirs, for
there: wus pothing to gain by a settlement: hut
that after the three years the brothers considerd
themselves, wud considered each other, free
tindertake any business op employment that might
ber offered to either separately.,

After an interval of about a year, in August.
IS5T. one Tassi proposed 1o the Appellant to ob-
L & LRI BB al the rn(mnluu]) of lecches from the
Twrkislh Government up to Muarch, 1838, ‘I'le
\ppellant savs he proposed to the Respondens 1o
Juin the Appellant and Tassi in this contiaet, and
both the Appellant and the Respondent agree thiat
all the three did jomn and obtain the contract, The
Appellant stares that the profits were agreed to be
dividod, and were divided equally ; and it is reniark-
uble that, thongh the Respondent states that in the
stibsequent years the profits were divided wnequally.
he offers no dental to the statement of the Appetlant
as to the it year, Whether, however. the divisin
was eqial or unequal, their Lordships find at this
point of the parmative a business wholly differeu
fromn L tormer, IN"\IIIUI tlie lllll‘lit‘\\‘ of the nli,‘_{i il
\iticles, ontorod npon ll\ the _\[lln-l]:;l.t ml Res
spondent with an entirely new partner, sud entep «l
npath as o speenlation lHmited to the season of the
comtraets e I]lr‘_\ are of ll]li:lim] that 1t is ig;'gp. s
sible to connect it with, or treat it asn continma-
mon of, woy  previons partnership  between  (he
hrothers.

A fresh coneession was obtidned by the sume
three, and a fresh partnership made o wark it for
I545-38, It was, us the Respondent himself

savs, *nosecond venwve,”  Ile alleges that as to
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it, there was a written contract under which he,
the Respondent, was to have 494 per cent, the Ap-
pellant 254, and Tassi 254. If this were so, the
share which the Respondent would ¢laim under
this contract, either before or after Tassi went out,
would materially differ from his claim under the
Xefteri contract, and this difference would itself
negative the continuity of the Xefteri contract.
But the Appellant and the Respondent are at
issue as to this division, and their Lordships cer-
tainly cannot accept the evidence of Demetri Tassi,
given, as it is, as proof of the contents of the written
contract, which he does not produce, and for the
non-production of which he does not, in their
Lordships’ opinion, satisfactorily account. The
leech monopoly was not taken for 1830-40, and
in that year the Appellant and Respondent, without
Tassi, hought tithes or dimes. Then there was
another yenture in the leech monopoly for the
season of 1840-1. The Appellant says T'assi joined
in this with a smaller share, the Appellant and
Respondent remaining equal ; but the Respondent
says Tassi was not a partner in that season, or in
any season after 1839, The contracts were thence-
forward continued yearly to the brothers, and both
agree that there was thenceforward no written or
verbal agrecment. Then they began to buy land,
and to do general business with great sucecess,

Their Lordships canuot but regard these ven-
tures, commenced in 1837—in a new bosiness— with
a new partner,—often confined to the contmet' of
the season, upon terms which, on either yersion of
them, were adjusted for the occasion.—as entirely
inconsistent with the theory of a continuance of
the Xefteri contract. and they must consider that
contract, if it did not come to an end before 1837,
as wholly out of the case after that vear.

Their Lordships are of opinion that the Xefteri
contract being out of the ease, and any arrange-
ment which there may bave been with Tassi heing
restricted in its operation to the season for which
it was made, there would be no evidence sufficient
to repel the presumption of equality between the
brothers; and they consider that the principle of
equiality which would thus be established is strongly
supported by the dealings of the brothers in and
with their farms or chifliks. From 1844 they
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began to invest their profits in chifliks. A Tist of
these is given in Document 3, page 47, prepared
by the Respondent. This document specifies
farms of great value in the aggregate, and inchides
one worth 20,000 piastres, which seems to have
come to the brothers from their father, and 1o
have elearly belonged to them equally. The Ap-
pellant says, and the Respondent does not eon.
tradiet him, that this document was handed to him
by the Respondent in 1862, when they had a dis-
pute, and spoke of dissolving ; and that the Respon-
dent then proposed an equal disision of the landed
property. and to divide the bonus and assets in
hand equally, but not to enter inwo the accounts of
what each had drawn.  The Respondent, m Tids
evidence at page 44, speaks thns as to the landod
property.  He says, =1 have been chief in all
“ business, and had precedence in the firm over my
“hrother, and T held a property ealled Arunjik,
“held by my father. besides other farms and
* estates: this land we had half and half as oar
s property. 1t was bought half and half, and the
“aceount of these estates is treated separate.”
Their Lordships find it diffieult to snppose that
the words which I have read could have been used
by a witness who wished to represent that the
brothers were entitled to the chifliks in unequal
shares; and yet it seems clear that the chifliks were
bought out of the profits. There is no trace of furms
other than those in the document numbered 3. or
of any separate account of any particular farms, or
of the possession by the Appellant or Respondent
of any funds, other than profits, out of which farms
could have been purchased. It is. moreover. olear
from the evidence at pages 16, 17, 18, 19, 23, ami
50 of the Record, and from that of the Appellans
at page 42, that a portion of the rent of these
farms was reserved in produce; and that this pro-
duce, apparently not inconsiderable, was divided
equally between the brothers. There appears. also.
from the evidence at page 24, to have been a specn-
lation in mules, after the Crimean War, which were
equally divided. Neeman Effendi, whose evidence
at page 41 is in no way discredited, and which the
learned Judge says he has no doubt was given con-
seientiously, speaks of oceurrences and conversa-
tions between and with the brothers, which would
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show that they were trading on terms of equality.
All these matters, bearing as they do against the
theory of the Respondeut, might be explained, and
various explanations of them were suggested at the
Bar. But their Lovdships cannot but give much
weight to them, when they find the Respondent
himself, although he was examined after all this
evidence was before the Conrt; does not offer any
denial or explanation, or make any comment upon
them,

Their Lordships must also advert to the evidence
of the Roapundcnt: himself at page 44.  Line 60, he

“The great fire was in 1856, and we began

“new books; we hid & meeting afserwards to make
“a note of our eredits; ete.  The uew books began
“with a summary of our accounts, as well ay we
“could gather. We never spoke of our mutual
“shares, [ don't think our old books contained a
= statement of the proportionate sharves.  The Jigtle
* paternal estate of Arunjik is included in the Hst
“of estutes (3) put in by the Pluintiff 1 don't
“recollect when No., 4 was written. When we
*talked of dissolving in 1862, we never went so
“far as to talk of the proportions. 1 don't recul
*lect that T ever asked him (Plaintiff) for a greater
*proportion. I said, in 1856, take out our con-
“tracts, and liquidate.  He said we had no con-
“tracts, [ never demanded a specifie proportion
“larger than his. I don't recolleet how much more
“1 drew than my brother before the fire; each
“drew ns he wanted. 1 never sent Tuzarte to nsk
“my brother a larger proportion than he drew.”
All this may be consistent with the idea that the
Respondent, as a more active and influential man
of business, may have hoped in a vague manner to
obtain, and may have thought that he onght to
be allowed, a Iarger share of profits than hLis
brother, though he was unwilling to risk a dissoly-
tion by making a demand on that footing.  But it
1s not, us their Lordships think, a conrse of action
which would he expected from a partuer who had
a clear and well-defined right by contract to a pre-
ponderating share in the concery,

Their Lordships do not think that the eireum-
stance that the Respondent drew out sums from the
business considerably larger than the Appellant,
cin countervail the cousiderations to which they
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have referred. Neither partner, it is admitted.
drew as much as, on either theory of their rights.
they wero entitled to, and the Respondent ddid ot
draw on any fixed prineiple, of with veference
any fixed share. Bach, in fact, was allowed to toke
what he wanted.

Their Lordships have locked with great anxicry
into this case, requiring, as it does, for its decision
a minute examination of obseure fucts, and they
would be slow to differ. as thas tribunal hasg alway«
heen, from o careful and intelligent Judgment of the
learned Judge of the Consular Court, unless they
ave satiched that the deeision was erroneons.

Their Lordships, however, feel that the Judg
ment eannot be maintained ;. and they ditfer from
it with somewhat less hesitation, inasmuch as they
observe that the learned Judge appears to hay
thought that, beeause no public and formal notie:
wits given of the dissolution or termination of the
Nefteri contract. some peculiar onus was thrown
on the Appellaut of establishing this dissnlution. o
termination. A publio uotice might be imporiant
in questions with creditops, but the present =
dispute between the partuers themsolves. Then
Lonlships will humbly recommend to Tler Majosty
that the Judgment nnder appeal be reversed, al
a Decroe be substitutel, declaring that the Ap-
pellant and Respondent ave interested in the capital
ane profits of the partnership di equal shares, and
that the accounts of the partnerslip should be
taken on this luoting.

Nothing was said at the BDar, and nothing seems
to have been said in the Court below. as to the
time to which the accounts should Le earried Laok.
Probahly neither party will desire to go heyond v
period of the five. and. subject to any obseryacion
which Counsel may desive to make on that benwd,
their Lordships will direct the accounts to be taken
from that time, with liberty to either party toapphy
to the Consular Court to hove thiem taken on the
same principle from an earlier period.

The litigntion has arizen from the manner in
which the parties have condncted their bosiness,
andl their Lordships do not propose to recomrmensl
that there should be any costs of the Appeal.

I do not know whether Counsel for the Respond-
enit or the Appellant hayve any observation to mak:
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as to the period to which the accounts should be
carried back.

Mr. Lumley Smith.—1 understand your Lord-
ships leave that to the Court below.

Lord Cairns.—What their Lordships propose to
do is, after declaring that the partners are entitled
in equal shares, to direct the accounts to be taken
from that period when it appearas there were new
books made—1856, with liberty to either party, if
it should become necessary to go behind that, to
apply to the Consular Court to have the accounts
taken from an earlier period, but on the same
footing.

My. Marten.—On behalf of the Respondent, I
have no observations to offer.




