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Decision 
 

 
The Tribunal upholds the decision notice dated 18 December 2007 and dismisses the 
appeal. 
 
 
 
 

Reasons for Decision 

 

1. Ms Fortune’s baby daughter Sherin died in the Paediatric Intensive Care Unit of the 

Hull Royal Infirmary on 7 January 2003.  The circumstances were logged as a 

critical incident and Dr Hilary Klonin, the consultant in paediatric intensive care, 

stated in a letter to the Chief Executive of the hospital dated 19 March 2003 that 

she wished to report the incident to the National Patient Safety Agency (NPSA).  It 

appears that in the course of litigation against the hospital a copy of this letter was 

disclosed to Ms Fortune. 

2. On 21 January 2007 Ms Fortune made a request under the Freedom of Information 

Act 2000 to the NPSA for a copy of the report sent to them by Dr Klonin about the 

critical incident on 7 January 2003.  (She also requested details of other incidents at 

the Unit between 2000 and 2003 reported to the NPSA but these do not feature in 

her appeal.)  The NPSA responded to Ms Fortune’s request by denying that the 

information she had requested was held by them.  They advised her that such 

information would normally be collated within the National Reporting and Learning 

System (NRLS) but that this system was not operational until November 2003. 

3. Ms Fortune complained to the Information Commissioner but, having sought 

detailed explanations from the NPSA, he concluded on the balance of probabilities 

that they did not hold the information requested.  She appeals to this Tribunal 

against the Commissioner’s decision.  The Tribunal must decide on the basis of all 

the evidence now before it whether the Information Commissioner was correct in 

coming to this conclusion.    
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4. In addition to the facts found by the Commissioner in the course of his investigation 

(see paras 11 to 19 of the decision dated 18 December 2007), we have been 

provided with a copy of the letter from Dr Klonin to which we refer in para 1 above 

and another such letter dated 26 March 2003 to the Medical Director of the hospital 

(neither of which were seen by the Commissioner), and with a witness statements 

from Ms Fortune and Glyn Barnes, who was the person at the NPSA responsible for 

handling Ms Fortune’s request. 

5. Ms Fortune does not dispute what the NPSA say about the NRLS.  She maintains, 

however, that Dr Klonin sent a report about the incident to the NPSA and that the 

report has been either withheld or destroyed by the NPSA (see paras 2 and 9 of her 

statement).  As we have indicated the Tribunal has had the benefit of seeing the 

two letters from Dr Klonin on which Ms Fortune primarily relies.  Dr Klonin does not 

state in either of those letters that she has actually reported the incident to the 

NPSA; at most she is indicating that in March 2003 she intended to do so.  Bearing 

in mind that there is no obligation to report incidents to the NPSA (see para 14 of 

the Information Commissioner’s decision) and that at the relevant time there was no 

NRLS, and in the absence of any evidence from Dr Klonin herself, we are therefore 

unable to find, solely on the basis of what is stated in the letters that, on the balance 

of probabilities, she did in fact make any such report. 

6. However, even if we had been satisfied on balance that Dr Klonin had sent a report 

to the NPSA, that would not have been the end of the matter.  Mr Barnes’s 

statement describes in para 4 the places which were searched in response to Ms 

Fortune’s request made nearly four years after March 2003.  There is no basis for a 

finding that any further searches ought to have been made or that his evidence that 

no information within the terms of Ms Fortune’s request was found is wrong.  In 

those circumstances the Tribunal would in any event conclude on the balance of 

probabilities that the NPSA did not hold the information. 

7. Ms Fortune’s appeal must therefore fail.  We of course understand her very natural 

desire to obtain as much information as possible about this terrible incident but in 

the light of the factual position as we have found it to be this Freedom of Information 

Act request cannot help her further. 
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8. Our decision is unanimous. 

 

Signed 

 

Murray Shanks 

Deputy Chairman         Date 16th April 2008 



<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /ENU (Use these settings to create PDF documents with higher image resolution for high quality pre-press printing. The PDF documents can be opened with Acrobat and Reader 5.0 and later. These settings require font embedding.)
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


