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A  H ig h  C o u r t  o f  J u s t i c e  ( C h a n c e r y  D i v i s i o n )— 5 , 6  a n d

15 D e c e m b e r  1989

C o u r t  o f  A p p e a l — 13 a n d  14 F e b r u a r y  a n d  27 M a r c h  1991

H o u s e  o f  L o r d s — 5 a n d  6  F e b r u a r y  a n d  14 m a y  1992

C

Lawson (H .M . Inspector of Taxes) v. Johnson M atthev plc(')

D
Corporation T a x— Insolvency o f  taxpayer com pany's subsidiary— Purchase 

o f  subsidiary by Bank o f  E ngland subject to injection by parent o f  £50m into  
subsidiary— W hether such paym en t o f  a capital or revenue nature.

F Johnson  M atth e y  Bankers L imited (JM B), a wholly ow ned  subsid iary  o f
the R esponden t C o m p an y  (PLC), carried  on  the business o f  b ank ing  and  bu l
lion and  currency trading. P L C  carried  on  the business o f  refining and  m a r 
keting precious metals. D uring  1984 JM B  got into a p recarious financial 
position in its com m ercial loan business, particularly  because o f  tw o very 
large loans which were inadequately  secured. A t a board  meeting o f  P L C  held 

F  at the Bank o f  Eng land  (the Bank) dur ing  the evening o f  Sunday  30
S eptem ber— 1 O ctober  1984 it was concluded  th a t  JM B  was insolvent and  
could no t open its doors  for business the next day  w ithou t fu rthe r  f inancing 
and  tha t  the resulting loss o f  confidence in P L C  w ould  cause lending inst i tu 
tions to  dem an d  the re tu rn  o f  metals held on  their  beha lf  and  monies owed to  
them  by PLC. P L C  was unable to provide sufficient funds to  meet J M B ’s 

c  requirem ents n o r  was it able to  meet the likely dem ands  o f  its ow n custom ers  
(on the collapse o f  JM B ) w ithou t fu rther  financial support .  It was therefore 
decided to  wind up JM B  and  appo in t  a receiver for PLC. This decision was 
com m unica ted  to  the Bank which m ade  a (non-negotiable)  offer to  purchase  
the issued share capital o f  J M B  for £1 provided P L C  injected £50m into JM B  
pr ior  to  the sale and  agreed to procure  the resignation o f  J M B ’s d irectors and  

p. the appo in tm en t  o f  such new directors as the Bank w ould  require. The Bank
also und er to o k  to  provide o r  a r range  a s tand-by  facility o f  £250m for PLC. 
The agreem ent was im plem ented by the opening  o f  business on 1 O c tober  
1984 thereby enabling  P L C  to con t inue  trading.

On appeal to  the G enera l  C om m issioners  P L C  contended  th a t  the pay- 
I m ent o f  £50m was an  expense o f  a revenue n a tu re  because it was m ade  solely 

to  preserve its trade from  collapse and  had  achieved this objective. It fu rther  
contended  tha t  the paym ent was m ade  wholly and  exclusively for the purpose  
o f  its trade. Alternatively, it argued, if only par t  o f  the sum was paid for the 
purposes  o f  P L C 's  trade, there should  be an  app o r t io n m en t .  It was contended

C) R eported  (C hD ) [1990] 1 W LR  414: [1990] STC 149; (CA ) [1991] 1 W LR 558; [1991] STC 
259; (H L) [1992] 2 AC 324; [1992] 2 All ER 647; [1992] STC 466.
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on beha lf  o f  the Inspec tor  th a t  the paym ent was o f  a capita l n a tu re  because A 
it was m ade in connect ion  with and  as a condition  o f  the disposal o f  the 
shares which were a fixed capital asset and  because it was m ade  to  free PLC  
from liabilities o f  a capital n a tu re  relating to  the business o f  JM B . Furthe r ,  
the paym ent was no t m ade  wholly and  exclusively for the purposes  o f  P L C ’s 
trade because its pu rpose  was (in ter alia)  to  rescue JM B  and  to preserve the 
businesses and  goodwill o f  the o ther  m em bers  o f  the Jo h n so n  M atth e y  B 
G roup .  In addition ,  where expenditure  was incurred for a dual  pu rpose  no 
a p p o r t io n m en t  was possible.

The Com m issioners  upheld  P L C ’s conten tions.  The C row n  appealed, 
but did not pursue the con ten tion  tha t the paym ent had  no t been m ade 
wholly and  exclusively for the purposes o f  P L C 's  trade. C

The C hancery  Division held, allowing the C ro w n 's  appeal,  tha t:—

(1) The Bank was only willing to  provide suppo r t  if it gained contro l o f  
JM B  by acquir ing  the  shares and  gaining the right to  rem ove and  ap p o in t  p. 
J M B ’s "directors and  if JM B  was rendered less unat tract ive  by the injection 
into it o f  £50m.

(2) Whilst P L C ’s purpose  in m ak ing  the paym en t  was to  preserve its 
business, the m eans by which th a t  pu rpose  was achieved was to  transfer  its 
shares in JM B  and . as par t  o f  a single t ransac t ion ,  to  inject £50m in to  JM B . £

(3) The two elements could no t be severed, the one being treated as the 
disposal for a nom inal considerat ion  o f  a worthless but not onerous  (capital) 
asset and  the o the r  as a (revenue) paym ent to  preserve the business o f  PLC.

PLC  appealed. F

The C our t  o f  Appeal,  dismissing P L C ’s appeal ,  held tha t the £50m was 
capital expenditure. The n a tu re  o f  the rescue op era t io n  was tha t a single 
agreement was m ade  by which the Bank acquired  the shares in JM B  for a 
nom inal sum upon  te rm s tha t P L C  provided the £50m to JM B . P L C ’s p u r 
pose was to  preserve its ow n trade, bu t  tha t was not determ inative  o f  the G
capita l/incom e issue. P L C  m ade the paym en t  to enable it to  get rid o f  a ca p 
ital asset, the cont inued  retention  o f  which would  have been harm ful to PLC.

PLC  appealed.

Held, in the H ouse  o f  Lords, allowing P L C ’s appeal,  tha t  the £50m pay- H
m ent was a revenue paym ent.  It was paid as a con tr ibu tion  tow ards  the res
cue opera tion  o f  the Bank. P L C  m ade the paym ent to  save its own p la t inum  
trade from  collapse and  to be able to  con tinue  in business. T he  paym ent was 
not m ade to  persuade the Bank to  take the worthless shares and  could not be 
described as m oney  paid  for the d ivestiture o f  those shares.

A therton N. v. British Insu la ted  & H e/shy Cables Ltd. [1926] A C  205: 10 
T C  155, M itchell v. B. IV. N oble Ltd. [1927] 1 K B 719: 11 T C  372, Anglo- 
Persian O il Co. Ltd. v. Dale [1932] 1 KB 124: 16 T C  253. Southern  v. B orax  
Consolidated Ltd. [1941] 1 K B 111: 23 T C  597, A ssocia ted  P ortland Cem ent 
M anufacturers Ltd. v. Com m issioners o f  Inland Revenue [1946] 1 All ER 68:
27 T C  103, Com m issioners o f  In land Revenue  v. Carron Co. 45 T C  18 and
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A Tucker v. Granada M otorw ay Services L td. [1979] 1 W L R  683: 53 T C  92,
considered.

Per Lord  G o f f  o f  Chieveley (with w hom  Lord  Keith o f  K inkel and  Lord  
Emslie agreed): the paym en t  did not becom e a revenue paym en t  simply 
because P L C  paid the m oney  with the purpose  o f  preserving its p la t inum  

B trade  from collapse; the ques tion  was ra the r  whether,  on  a true  analysis o f
the transaction ,  the paym en t  was to  be characterised  as o f  a capita l nature ; 
here th a t  did not depend  on P L C ’s motive o r  purpose ,  but depended  on 
w hether  the sum was paid for the disposal o f  a capita l asset.

C

C a s e

Stated  under  the Taxes M anagem en t  Act 1970, s 56 by the C om m issioners  
for the G enera l  Purposes  o f  the Incom e Tax  for the Division o f  H o lb o rn  

Q  for the op in ion  o f  the High C o u r t  o f  Justice.

1. A t a meeting o f  the C om m issioners  for the G enera l  Purposes o f  the 
Income T ax  for the Division o f  H o lb o rn  held on 19, 20, 21 and  22 M ay  1987 
the co m p an y  appealed  aga inst an assessment m ade  on 26 N ovem ber  1985 for 
co rpo ra t ion  tax  for the year o f  assessment 1 April 1984 to  31 M arch  1985 in

£  the sum o f  £7.500.000.

2. The following gave evidence before us on  beha lf  o f  the R e sponden t :—

Ian G o rd o n  T h o rb u rn  F inancial d irec tor
Q uentin  M a tth e w  M orris  N on-executive d irec tor  

P  Jam es Ernest H ughes M an ag in g  d irec tor  at the relevant time
(since retired)

Edwin Brian Bennett N on-executive d irec tor
John  F rancis  T ru e m a n  D irec to r  o f  S.G. W a rb u rg  & Co. Ltd.
R obert  M u rra y  Sears The R e sp o n d en t’s Solicitor

G  The following docum ents  were before us in an  agreed bundle:

(i) A sum m ary  o f  facts no t  in dispute.

(ii) A sum m ary  o f  the con ten tions  o f  the parties.

(iii) E xhib its A1 and  ,42. exh ib its B F, exh ib its G1 and  G2 , and  
pj exhibit H  as described in the index to  the agreed bundle.

(iv) T he  correspondence  between Jo h n so n  M atth e y  P L C  and  the 
Inspec tor  o f  Taxes.

A fter  the hearing o f  the appeal  we were supplied with a transc r ip t  o f  the 
oral evidence. N e ither  the transcrip t o f  the oral evidence, n o r  the  agreed bun- 

I die. are annexed to this Case, but copies are  available for inspection by the 
High C o u r t  if required.

3. W e found  the following facts adm itted  or  proved:—

(a) T he  R esponden t  co m p an y  (PL C ) is a U K -q u o te d  co m p an y  which 
carries on  business refining and  m arke t ing  precious metals, mainly p la tinum .
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(b) P L C  also owns and  m anages a n u m b e r  o f  subsid iary  com panies  in A 
the U K  and  overseas. P rior  to  1 O c tober  1984, one o f  P L C ’s wholly-ow ned 
U K  subsidiaries was Johnson  M atth e y  B ankers  Ltd. (JM B) which carried  on
the business o f  banking, including bullion m erchan ting  and  dealing.

(c) In A ugust 1984 it began to  emerge tha t  JM B  was experiencing diffi
culties in its com m ercial loan business. It h ad  m ade  advances, two very large B 
advances in particular,  for which security had  been inadequate.

(d) A board  meeting o f  PLC  was held at the Bank o f  Eng land  during  
the night o f  30 S e p te m b e r - 1 O ctobe r  1984 to deal with the crises. At ab o u t  
12.30 a.m. on  1 O c tober  the b oard  o f  P LC  cam e to the following conclu- 
sions:—

(i) T h a t  JM B  was insolvent and  could  no t open  its do o rs  for busi
ness later tha t  day  unless fu rthe r  financing, which P L C  could no t afford  
to  supply, was m ade  available.

(ii) T h a t  the cessation o f  business by JM B . and  resulting dam age  to 
confidence in PLC, was likely to  lead to  dem ands  by lending inst itutions 
for the repaym ent o f  metals and  monies owing to  them  by P L C  and  tha t  
P LC  would be unable to  meet its obliga tions as they fell due in the 
absence o f  fu rther  f inancial support ,  which did no t  seem to be available:
P L C  would  therefore have to  cease trading.

F(iii) T h a t  there was no a l ternative  to  the w inding-up o f  JM B  and 
tha t  a l iqu idator  should  be appoin ted .

(iv) T h a t  they should  however do  everything in their pow er to p ro 
tect the interests o f  P L C ’s shareholders  and  employees and  to  facilitate 
the orderly disposal o f  P L C ’s assets in which unsecured cred ito rs  would
be dealt with on an  equitab le  basis, and  tha t  therefore they would  ask F 
for the ap p o in tm e n t  o f  a receiver for  PLC.

(v) T h a t  these decisions to  ask for  a l iqu ida to r  for JM B  and  a 
receiver for P L C  should  be implem ented an  h o u r  la ter at 1.30 a.m.

(e) These decisions were imm ediate ly  com m unica ted  to  the Bank o f  G  
England. Shortly af te rw ards  the Bank o f  England m ade  the following offer, 
which was not negotiable, to the Board  o f  P LC :—

(i) The Bank o f  England  would  acquire the issued share capital o f  
JM B  for the sum o f  £1; and

(ii) P rior  to  this sale, which w ould  be free o f  all warranties,  P L C  ^  
would  inject £50m in to  JM B.

The Bank o f  England  also inform ed PLC  tha t  they were assisting in 
actively pursu ing  the provision o f  a s tand-by  facility for P LC  (who later tha t  
night assessed the facility required as at least £250m) in the event tha t  the , 
purchase o f  J M B  by the Bank o f  Eng land  proceeded.

(Ij In considering these p roposals  the Board  o f  PLC . with the advice o f  
its legal and  financial advisers present at  the time, recognised that:

(i) JM B  was insolvent on  the advice given by its advisers o f  the 
p roper  level o f  provision for bad  and  doub tfu l  debts;
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A (ii) P L C  would  be unable  to  provide sufficient capita l for JM B  to
enable the la tter  to  m a in ta in  the p rudentia l ratios a p p ro p r ia te  for a 
recognised bank;

(iii) JM B  would  be unable to  open  its doors  for business while it 
rem ained a subsid iary  o f  PLC;

B (iv) If  the p roposa l  were not accepted P L C  would  no t be able to
meet its obligations if called;

(v) T he  m ak ing  o f  the £50m loan to  JM B  and  the waiver o f  repay
m ent o f  such loan (the form  proposed  by the Bank o f  Eng land  for the 
£50m paym ent)  was necessary to retain goodwill and  confidence in all

C the rem ain ing  g roup  com panies  and  enable  them  to stay in business;

(vi) T he  only practical a l ternative to  the Bank o f  E n g la n d ’s p ro p o s 
als was to  im plem ent their  previous decision to  ask for the ap p o in tm e n t  
o f  a receiver for P L C  and  a liqu ida to r  for JM B .

j-j (g) The B oard  o f  P L C  resolved, conditiona lly  u p o n  a s tand-by  facility o f
at least £250m being agreed and  existing draw ings by P L C  o f  monies and
metals rem aining in place, to  accept the Bank o f  E ng land 's  p roposa ls  for the 
acquisition by the Bank o f  the whole o f  the issued share  capital o f  JM B  for 
£1 and  for PLC  to m ake  the £50m loan  an d  waiver to  JM B .

£  (h) The sole purpose for which (or  to  serve which) P L C  resolved to
m ake the paym ent o f  £50m was to  enable  P L C  to open the doo rs  o f  its p la t
inum trade  on  the M o n d a y  m orning.

(i) The B oard 's  decisions were immediate ly  com m unica ted  to  the Bank 
o f  England, im plem ented  by the opening  o f  business la ter tha t  day, and  con-

p  firmed in a formal agreem ent between P L C  and  the Bank o f  E ngland  signed 
the following day, 2 O ctobe r  1984.

4. W e were satisfied tha t  we had  all the evidence before us necessary to  
m ake  full and  sufficient f indings o f  the facts. All o f  the witnesses w ho gave 
evidence (including the two w ho were not m em bers  o f  the board )  confirm ed

G  th a t  those w ho to o k  the m ost active role in the crucial overnight meeting
com prised  som e or  all o f  the following: Messrs. T h o rb u rn ,  M orris ,  H ughes 
and  Bennett, all o f  w hom  gave evidence.

5. T he  case cam e before us for o u r  decision on the following points :—

u  (a) W as  the £50m paym en t o f  a capita l o r  revenue nature?
H

(b) I f  it was o f  a revenue nature ,  was it incurred  wholly an d  exclu
sively for the purpose  o f  the  R e sponden t 's  trade?

6. It was contended  on beha lf  o f  the R esponden t  tha t:—

[ (a) T he  paym ent was m ade  to  preserve the t rade  o f  P L C  from  col
lapse as the result o f  the collapse o f  J M B  and  achieved the effect o f  pre
serving the  t rade  o f  P L C  from  collapse. It was therefore an  expense o f  a 
revenue na tu re  and  no t o f  a capital nature .

(b) P L C ’s whole and  exclusive purpose  for m ak ing  the paym ent was 
to  protec t its ow n business from  being dragged dow n  with th a t  o f  JM B . 
T h u s  the  paym ent was m ade  wholly and  exclusively for  the purpose  o f
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its own trade  and  is no t disallowed by Incom e and  C o rp o ra t io n  Taxes A 
Act 1970 s 130(a).

(c) In opening, counsel for P LC  also con tended  in the  al ternative 
tha t  if the whole o f  the £50m paym ent was not m ade  wholly and  exclu
sively for the purposes o f  P L C ’s trade, par t  o f  it was and  accordingly an 
ap p o r t io n m en t  should  be made. H ow ever in his reply counsel subm itted  b  
on  the basis o f  the evidence th a t  it was no  longer necessary for him to 
m ake  tha t  a l ternative con ten tion ,  and  tha t  the only possible conclusion 
was tha t the entire £5()m was paid  wholly and  exclusively for the p u r 
pose o f  P LC 's  trade.

7. It was contended  on beha lf  o f  the A ppellan t tha t:—  C

(a) The expenditure  o f  £50m was o f  a capital and  no t o f  a revenue 
na tu re  because it was m ade  in connection  with and  as a cond it ion  o f  the 
disposal o f  its shares in JM B  which were a fixed capital asset and  
because it was m ade  to free P L C  from liabilities o f  a capita l n a tu re  re la t
ing to  the business o f  JM B . q

(b) T he  expenditure  o f  £50m was no t incurred  wholly and  exclu
sively for the purposes  o f  P L C 's  trade, because

(i) one o f  the purposes o f  the expenditure  was to  ensure the 
rescue an d  survival o f  JM B;

E
(ii) an o th e r  o f  its purposes was the preservation  o f  the busi

nesses and  goodwill o f  the o the r  com pan ies  in the Jo h n so n  M atthey  
G roup ;

(iii) where expenditure  was incurred with a dual  purpose ,  no 
a p p o r t io n m en t  was possible so as to  allow a p ro po rt ion  o f  it as a 
deduction  in com pu ting  taxable profits.

8. The following cases were cited to  us in a rg u m en t:—  M organ  v. Tate &
L yle  L td .{x) 35 T C  367; Southern  v. B orax C onsolidated L td.Q ) 23 T C  597; 
Cooke  v. Q uick Shoe Repair Service  30 T C  460: Tucker  v. Granada M otorw ay  
Services L td .Q ) 53 T C  92; Parke  v. D aily N ew s  [1962] C h  927; C om m issioners q  
o f  Inland Revenue v. Carron Co.Q) 45 T C  18; Copem an  v. W illiam F lood & 
Sons, L td .Q ) 24 T C  53; Kilm orie (A ldridge) Ltd. v. D ickinson  50 T C  1;
E. Bolt L td  v. Price [1987] S TC  100; M allalieu  v. D rum mondQ ) 57 T C  330; 
Beauchamp  v. F.W . W oolworth P L C V )  [1987] S TC  279; M ilnes  v. J. Beam  
Group L td.Q ) 50 T C  675; G arforth  v. T ankard  Carpets L td.Q ) 53 T C  342; 
Com m issioner o f  Taxes  v. N changa Consolidated Copper M ines Ltd. [1964]
A C  948; M a lle tt v. The S taveley  Coal and  Iron Company. L td .( ]0) 13 T C  772; 
M arshall R ichards M achine Co., Ltd. v. Jew itt 36 T C  511; Re H orsley & 
W eight [1982] C h  442: R olled  S tee l Products  v. British S tee l [1986] C h  246; 
W atkis  v. A sh ford  Sparkes & H arw ard(u ) [1985] STC 451.

9. We, the C om m issioners  for the G enera l  Purposes ol the Incom e T ax  j 
for the Division o f  H o lbo rn ,  w ho heard  the appeal gave o u r  decision in p r in 
ciple in writing on 9 June  1987. It was substan tia lly  in the following terms,

( ')  [1955] A C 21. (-) [1941] 1 KB 111. (•’) [1979] 1 W L R  683.
(“>) 1968 S C (H L ) 47. (5) [1941] 1 KB 202. (6) [1983] 2 A C 861.

(7) 61 T C  542. (») [1975] STC 487. («) [1980] STC 251.
(">) [1928] 2 KB 405. ( " 1 5 8 T C 4 6 8 .
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A  but in w hat follows we have, in the  light o f  observa tions by the  parties on  a 
d raf t  Case  circulated by us, m ade  certain m in o r  changes and  addi t ions:—

(a) This appeal  by Johnson  M a tth e y  Public Limited C o m p a n y  
(“ P L C ”) against an  assessment to  co rp o ra t io n  tax  for the year 
1984-1985 was heard  by us on  19 to  22 M a y  1987. P L C  were repre-

B sented by Mr. A ndrew  Park ,  Q .C ., and  M r. T o m  Ivory and  the
Inspec tor  o f  Taxes by M r. C .J.C. Baron.

(b) The case hinges on the n a tu re  o f  a paym en t  o f  £50m m ade  on 
1 O c tobe r  1984 by m eans  o f  a loan  and  waiver by P L C  to  its subsidiary 
Jo h n so n  M atthey  Bankers  Ltd. (“J M B ” ) a t  the time of, an d  as a condi-

r  tion of, the acquisi tion  o f  the issued share capita l o f  the la tte r  by the
Bank o f  England  for the sum o f  £1. Briefly stated, P L C  con tends  tha t  
this £50m paym ent is an  al lowable expense in com p u tin g  the profits  o f  
its t rade under  Sch D  Case 1. T he  A ppellan t  con tends  tha t  the  £50m is 
o f  a capital n a tu re  or, alternatively, was n o t  m ade  wholly  an d  exclu
sively for the purposes o f  P L C ’s t rad e  an d  therefore, n o t  an  allowable

P  deduc tion  in com pu ting  its profits for co rp o ra t io n  tax purposes.

(c) W e have to  consider  first w hether  the £50m paym ent was capital 
o r  revenue in nature .  It is c o m m o n  g ro u n d  tha t :—

(i) T he  circum stance tha t  the paym ent was m ade  on  one occa
sion and  was a large sum is entirely neutra l on  the d is tinction between

£  revenue and  capital.

(ii) The paym en t  was n o t  laid o u t  to  acquire a  capita l asset.

(iii) T he  paym en t was n o t  laid o u t  to  im prove a capita l asset 
a lready held.

F (d) W e heard  m uch  evidence ab o u t  the in ten tions o f  the  Board  o f
P L C  when they accepted the offer by the Bank o f  England  an d  c o m m it
ted themselves to  m ake  this paym ent.  F o llow ing  Com m issioner o f  Taxes  
v. N changa C onsolidated Copper M ines L td .(v), Tucker  v. Granada  
M otorw ay Services Ltcl.(2) and  Beaucham p  v. F. W. W oolworth P L C 'f ) 
we have sought to see w ha t  P L C  actually  did when they accepted  the 

G  Bank o f  Eng land 's  offer, w ithou t placing undue  reliance on  its in ten
tions. Before the B ank  o f  England  m ade  its offer the B oa rd  o f  P L C  had  
resolved to  ask for a l iqu ida to r  for JM B  and  for a  receiver for th e m 
selves. The result o f  their acceptance o f  the Bank o f  E n g la n d ’s offer was 
to  reverse these two decisions: any  responsibility o f  P L C  for JM B  was 
transferred  to  th a t  o f  the Bank o f  Eng land  and  P L C  was enabled  to  con- 

H  tinue in business as. indeed, it con tinues to  this day. T he  effects o f  the
£50m paym ent by P L C  to JM B  were, in fact,  those  which P L C  had  
desired, namely, the disposal o f  JM B  (by l iquidation  o r  otherwise) and  
their  ow n con tinuance  in business.

(e) W h a t  then was the n a tu re  o f  the benefit which P L C  received for 
. their £50m? First, the issued share capita l o f  JM B  passed from  th e m 

selves to  the B ank  o f  England. T he  In land  Revenue, following the 
Granada  case, con tended  th a t  this involved the d isposal o f  a capital 
asset,  onerous  bu t still a capita l asset,  and , therefore, was itself  a capital 
paym ent.  But we accept the A p p e l lan t’s view th a t  these assets were 
worthless ra th e r  th a n  onerous,  and  th a t  P L C  did no t have to  pay  £50m

C) [1964] A C  1948. 0  53 T C  92. ( ')  61 T C  542.
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or  any  o ther  sum  to dispose o f  them  as they could, and  had  a lready  A 
decided, to  do  so at no cost by m eans o f  liquidation.

(f) The A ppellan t al ternatively con tended  tha t the paym ent was 
m ade to  free P L C  from liabilities o f  a cap ita l na tu re  relating to  the busi
ness o f  JM B . This is an allusion to  clause 5 o f  the written agreem ent o f
2 O ctober  1984 referring to  the release o f  P L C  from  any guaran tees  o f  g
liabilities o f  JM B , from  indemnities and  o the r  obligations assum ed by 
P L C  in respect o f  JM B . and  indem nification  by the Bank o f  England  
against any  claims against P L C  resulting from  them. T here  was ample, 
uncontested , evidence tha t  the m a tte rs  covered by clause 5 form ed no 
part o f  the Bank o f  E n g la n d ’s term s as m ade  know n to  PLC, had  not 
featured in the Board  o f  P L C ’s discussions at the overnight meeting on  q
30 Septem ber— 1 O ctober,  an d  there was no evidence to  suggest th a t  any 
part o f  the £50m paym ent required  by the Bank o f  England related to 
m atte rs  covered by clause 5. Indeed  there was a good  deal o f  evidence to 
the effect tha t if there had been no  clause 5 and  no  m a tte r  to  which 
clause 5 could relate, a paym ent would  still have been m ade  o f  exactly 
the same am o u n t ,  and  in the sam e m anner .  T here  was also un an im o u s  g) 
evidence tha t  the c o m p an y  was bou n d  when the Bank o f  E ng la n d ’s 
term s were accepted by the Board  early on  the M o n d a y  m orning ,  which 
was p rior  to any  agreem ent in writing. We accordingly  find tha t the pay 
ment was not m ade to free P L C  from liabilities o f  a capital n a tu re  re la t
ing to  the business o f  J M B  as con tended  by the In land Revenue.

(g) We, therefore, find on the evidence an d  a rgum ents  put before F 
us, tha t  the £50m paym ent was m ade  to preserve the trade  o f  PLC  from 
collapse, tha t  it did, in fact, preserve the t rade  from  collapse and . as a 
paym ent to  preserve an  existing business, it was o f  a revenue nature .  W e 
further  find th a t  the paym ent was not converted  into a paym ent o f  a 
capital n a tu re  by the circum stance tha t  it was associa ted with the dis
posal o f  the JM B  shares. F

(h) H aving found  th a t  the £50m paym ent was o f  a revenue nature ,  
we tu rned  to  the provisions o f  s 130(a) o f  the Incom e and  C o rp o ra t io n  
Taxes Act 1970— was it m ade  wholly and  exclusively for the purposes o f  
P L C 's  trade? The Inland Revenue con tended  th a t  it was no t so m ade 
because it was incurred  partly  for  the pu rposes  o f  preserving the good- q  
will and  business o f  o the r  com panies  in the Jo h n so n  M atthey  G ro u p  
and  because, in particu lar,  it was m ade  to  meet P L C ’s responsibilities as
the paren t  co m p an y  o f  JM B.

(i) O u r  a t ten t ion  was d raw n  to M allalieu  v. D rum m ond , and  to  the 
words o f  Lord  B rightm an (on page 370 at C):(>)

H
"I reject the no tion  tha t  the object o f  the taxpayer  is inevitably 

limited to  the par t icu la r  conscious motive in m ind  a t  the  m o m e n t  o f  
expenditure. O f  course, the motive o f  which the taxpayer  is c o n 
scious is o f  vital significance, but it is not inevitably the only object 
which the Com m issioners  are  entitled to  find to  exist.”

There is no  d o u b t  tha t ,  a t  the m o m e n t  in the early hours  o f  1 O ctobe r   ̂
1984 when the Board  o f  P L C  resolved to  accept the Bank o f  Eng land 's  
offer and  hence the com m itm en t to  pay the £50m, their  conscious 
motive was to  preserve P L C  from  collapsing as a result o f  the collapse 
o f  JM B . T here  was am ple  evidence o f  this, and  it was not effectively

( ')  [1983] 2 A C 861, a t page 875D.
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A challenged. But w hat,  if  any, unconscious motive could  they also have
had? T o  answer this question  it is necessary to  exam ine the posit ion  o f  
J M B  in connect ion  with the agreem ent with the Bank o f  England. A t 
the beginning o f  the overnight meeting at the Bank o f  England  there is 
evidence th a t  the B oa rd  o f  P L C  viewed the collapse o f  JM B  from  two 
aspects— their  responsibilities to  the creditors  o f  J M B  and  the effect tha t 

B the failure o f  JM B  would  have on the fu ture  liquidity for trad ing  p u r 
poses o f  PLC. It rapidly becam e clear to  them  tha t  there was no th ing  
they could do to  save JM B . It could  not meet its liabilities and  was 
insolvent. It was, as one witness pu t  it, “g o n e” an d  P L C  h ad  insufficient 
resources to  bring  it back again. In any  case, M r. Sears, their  legal 
adviser, told us th a t  he had  at the time advised the b o a rd  o f  P L C  th a t  it 

C could only pay m oney  to JM B  if there was benefit to  PLC . This benefit
the bo ard  saw as the preservation  o f  their  p la t inum  trade. W e were also 
told tha t,  a t  the  time, the annua l profits  from  the p la t inum  t rade  were 
£19m ou t o f  the to ta l g ro u p  profits  o f  £20m. W e find th a t  if  the o ther  
g roup  com panies  had  no t existed, P L C  would  still have paid  the £50m 
to  preserve its p la t inum  trade. Conversely  if P L C  did no t have its plat- 

D  inum  trade, it would  not have paid  the £50m to preserve the rest o f  the
group: witnesses told us tha t  it m ade  sound  business sense to  pay  £50m 
to preserve an n u a l  profits o f  £19m, bu t the reverse o f  sound  business 
sense to pay this sum to preserve annua l profits o f  only  £ lm .  In any 
case, as we have said, P L C  did no t have to pay any th ing  to  dispose o f  
JM B ; they h ad  already decided to  do  so w ithou t expense by liquidation. 

E Finally, the two advisers (M r. Sears o f  Messrs. T ay lo r  G ar re t t  and
Mr. T ru e m a n  o f  S.G. W a rb u rg  & Co. Ltd.)  bo th  told us tha t,  th ro u g h 
out the bo ard  discussions on  the Bank o f  Eng land  offer, they heard  no 
m ention  o f  any o the r  com panies  which were to  rem ain  m em bers  o f  the 
group. All this evidence was n o t  effectively challenged and  we accept it. 
We find no trace in the facts o f  any  other, unconscious, motive on  the 

F part o f  the bo ard  o f  PLC, and  th a t  their  sole motive was their  conscious
one o f  preserving the p la t inum  business o f  PLC. W e find th a t  the expen
d itu re  was no t incurred to  serve any  purpose  o the r  th a n  the conscious 
purpose  o f  preserving the p la t inum  trade  o f  PLC. It is true  th a t  JM B  
was saved from  liquidation  by passing into the con tro l  o f  the B ank  o f  
England  as a result o f  the agreem ent,  but this effect o f  the  transac t ion  

G  was secondary  and  incidental and  not a co -o rd ina te  purpose.

(j) In the event we were not asked to  consider  w hat the position 
would  have been in the whole o f  the paym en t  was not m ade  wholly and  
exclusively for the purposes  o f  P L C 's  t rade  but a par t  o f  it was m ade  to  
preserve the goodwill and  business o f  o the r  com pan ies  in the g ro u p  (see 

jq p ara  6(c) above). H ow ever in case it be o f  assistance to  the C our t ,  we
consider  tha t  if  we were w rong  in finding th a t  the entire paym ent was 
m ade  wholly and  exclusively for the purpose  o f  P L C ’s trade, then 
a p p o r t io n m en t  should  follow the g roup  profits  a t  tha t  tim e— 96 per 
cent,  for the preservation  o f  P L C 's  p la t inum  trade  and  4 per cent, for 
o the r  com panies  in the group.

I (k) F o r  the  reasons given above  we find th a t  the  p aym en t  o f  £50m
by PLC  to JM B  was o f  a revenue na tu re ,  and  th a t  it was incurred 
wholly and  exclusively for  the purpose  o f  P L C ’s t rade  and  is an a llow 
able expense in com pu ting  the profits  o f  its t rade  under  Sch D  Case I.

10. Following o u r  decision in principle, figures for the de te rm ina tion  o f  
the appeal were agreed between the parties and  reported  to  us on 30 July
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1987, and  on 20 A ugust 1987 we determ ined  the appeal by reducing the cor- A
pora tion  tax assessment for the chargeable  accoun ting  period ended 
31 M arch  1985 to  nil.

11. Immediate ly  after the de te rm ina tion  o f  the appeal,  dissatisfaction 
therewith as being erroneous  in po in t o f  law was expressed to  us on beha lf  o f  
the Inspec tor  o f  Taxes, and  on  22 A ugust  1987 we were required  to  state a 
Case for the opinion o f  the High C o u r t  p u rsuan t  to  s 56, Taxes M anagem en t 
Act 1970, which Case we have stated and  do  sign accordingly.

12. W hen the draf t  Case, in accordance  with precedent,  was subm itted
to the parties on 3 N ovem ber  1987, the sam e was re tu rned  on 31 D ecem ber £
1987 on  beha lf  o f  H .M . Inspec tor  o f  Taxes including a request tha t  “ the 
Com m issioners ,  as well as s ta ting  their  findings o f  the facts in the  ord inary  
way, m ust in addition  include all the evidence before them on the relevant 
p o in t” . We were referred to  H inchcliffe  v. C rabtree(1) 47 T C  419 and  Ransom  
v. H iggs(2) 50 T C  1. T he  draf t  Case  as re tu rned  by the Revenue included 
extensive quo ta t io n s  from the oral evidence taken  from  the full transc r ip t  o f  p  
the oral evidence.

T he  d raf t  Case so am ended  was subm itted  by us, w ithou t com m en t ,  to 
the R espondents .  O u r  draft  Case was re tu rned  by the R esponden ts  on 
13 April 1988 in a l ternative forms. Firstly, the case as originally d raf ted  by 
us, am ended , but excluding the extensive references to  the oral evidence sug- E 
gested by the Revenue, and  a second version in which the R esponden ts  
added  quo ta t ions  from  the evidence in add i t ion  to those suggested by the 
Revenue. The R esponden ts  inform ed us they regarded the R evenue’s sug
gested am endm en ts  “ . . .  as seriously unsa tisfac tory  in th a t  a l though  they 
p u rpo rted  to set ou t the evidence, they have clearly failed to  do  so ” . The 
R esponden ts  in their  add i t iona l  am endm en ts  had  endeavoured  to  correct this F
imbalance.

A lthough  we have accepted certain  am endm en ts  to  o u r  Case S tated we 
have excluded long selective q u o ta t io n s  from the evidence because we feel 
these would  no t help w hen the full transc r ip t  o f  the witnesses’ evidence is 
available to  the A ppella te  C ourt .  G

13. T he  questions for the op in ion  o f  the High C o u r t  a re—

(1) W he the r  o u r  decision th a t  the paym ent o f  £50m was o f  a rev
enue n a tu re  was correct in law. ^

(2) W he the r  there was evidence to  su p p o r t  o u r  conclusion th a t  the
paym ent o f  £50m was incurred  solely to  preserve the business o f  PLC.

(3) W he the r  o u r  decision th a t  the said paym ent was incurred  wholly
and  exclusively for the  purposes  o f  the  t rade  o f  P L C  within the m eaning
o f  s 130(a), Income & C o rp o ra t io n  Taxes Act 1970 was correc t in law. I

Q uestion  (3) is added  in the above te rm s as requested  by the A ppellant.
But we should  observe th a t  it was c o m m o n  g round  a t  the hearing  th a t  the 
only question  under  IC T A  1970, s 130(a) was w hether  P L C  paid  the £50m

( ')  [1971] 3 All ER 967. (-) [1974] I W LR  1594.
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A solely to  preserve its p la tinum  trade; as to  which the only ques tion  for the 
opinion o f  the High C o u r t  seems to  us to  be encom passed  in ques tion  2.

19 M ay  1988

B

T he  case was heard  in the C hancery  Division before Vineiott J. on 5 and  
6 Decem ber 1989 when ju d g m e n t  was reserved. O n 15 D ecem ber  1989 ju d g 
m ent was given in favour o f  the C row n, with costs.

A lan M oses  for the Crow n.

Andrew  Park Q .C. and  Thom as Ivory  for the C om pany .

The following cases were cited in a rgum en t  in addi t ion  to the cases 
referred to  in the Judgm en t:— B eaucham p  v. F.W . W oo/worth P L C  61 T C  
542; [1987] STC  279; Rolfe  v. W im pey W aste M anagem ent [1989] STC  454;

D  M organ  v. Tate & L yle Ltd. 35 T C  367; [1955] A C  21; Southern  v. B orax  
C onsolidated Ltd. 23 T C  597; [1941] 1 KB 111; C ooke  v. Q uick Shoe Repair 
Service  30 T C  460: C om m issioners o f  In land  Revenue  v. C an on Co. 45 T C  18, 
1968 SC (H L) 47; G arforth  v. T ankard  Carpets L td . 53 T C  342; [1980] STC 
251; W alker  v. C ater Securities L td. 49 T C  625; [1974] 1 W L R  1363; M itchell 
v. B.W . Noble Ltd. 11 T C  372; [1927] 1 KB 719; C om m issioner o f  T axes  v.

E N changa C onsolidated Copper M ines L td. [1964] A C  948.

Vineiott J.:— T he question  in this appeal (which com es by way o f  Case 
P Stated from  the G enera l  C om m issioners  for the H o lbo rn  Division) is w hether  

a sum o f  £50m paid by Jo h n so n  M atthey  pic (“J M P L C ” ) to  its subsidiary 
Johnson  M atthey  Bankers Ltd. (“J M B ”) at the  time when the shares o f  tha t  
com pany  were acquired  by the Bank o f  Eng land  (“ the  B ank” ) is an al lowable 
expense in com pu ting  the profits  o f  its t rade  for  the accoun ting  period during  
which tha t sum was paid.

p
T he circumstances in which this paym en t  was m ade  are  fully set ou t  in 

the C om m iss ioners’ adm irab ly  concise and  lucid Case Stated. A br ief  sum 
m ary  will suffice to bring the issues in this appeal  into focus.

In 1984 JM B  was a subsid iary  o f  JM P L C .  It had  been form ed some 
years before to  take over J M P L C ’s bullion and  currency  trad ing  and  bank ing  
business. In 1984 J M P L C  itself carried  on  business refining and  m arke ting  
precious metals,  in par t icu lar  p la tinum , which formed overwhelmingly the 
largest par t  o f  its business. In 1984 JM B  was in a p recarious financial pos i
tion. It had  m ade  two very large loans for which it had  taken  inadequa te  
security. The precarious financial posit ion  o f  JM B  was not know n  to the 
b oard  o f  d irectors o f  J M P L C  until late A ugust ,  when it was disclosed to  the 
executive directors. T hey  com m issioned  a report  by the g r o u p ’s auditors.  
D ra f t  reports  were received on  T h u rsd ay  20 and  F riday  21 September. These 
reports  showed th a t  if  p ro p e r  p rovis ion were m ade  for these loans the prov i
sion would  exceed JM B 's  capital and  reserves. O n 25 S eptem ber  the  execu
tive directors inform ed the Bank o f  the s ituation  tha t  h ad  been revealed and  
on the following day  they reported  the posit ion to  the full bo ard  o f  d irectors 
o f  JM P L C .
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The auditors,  a t the request o f  the b o a rd ,  carried out a fu rthe r  review o f  A 
J M B ’s loan book  and  the Bank com m issioned  a separate exam ina tion  by its 
own accountan ts .  It em erged tha t the posit ion  was even worse than  had  at 
first been feared, and  th a t  JM B  w ould  have to  cease trad ing  at the end o f  the 
week unless a very large a m o u n t  o f  capita l could be injected into it o r  unless 
a guaran tee  o f  its liabilities was given by a substan tia l bank  o r  o the r  financial 
institution. The scale o f  the suppo r t  needed was far beyond the resources o f  B 
JM P L C . M oreover, it was ap p a ren t  tha t if J M B  were forced to  cease trad ing  
the loss o f  confidence on the par t  o f  its cus tom ers  and  in the m arke t  gener
ally th a t  would  be suffered by J M P L C  would  bring its ow n business to  an 
end; in the course o f  its trade  J M P L C  holds large stocks o f  precious metals 
to the order  o f  its cus tom ers  and  the w ithdraw al o f  those stocks and  calls for 
the repaym ent o f  loans would  m ake  the con t inuance  o f  J M P L C ’s trade C 
impractical. The Bank was seriously concerned  ab o u t  the wider repercussions 
tha t the failure o f  JM B  w ould  have on  the bank ing  system as a whole. 
M oreover,  JM B  was a m em ber  o f  the gold fixing and  the only m em b er  which 
was a p a r t  o f  a g roup  with a refining capacity . The collapse o f  J M B  followed 
by the cesser o f  trad ing  by J M P L C  w ould  imperil this facility, which is an 
im por tan t  element in the pre-eminence o f  the L o n d o n  gold m arket.  T ogether  D 
with the uncertain ty  th a t  would  be created as to  the stability o f  the o ther  
m em bers  o f  the L o n d o n  gold m arke t  the posit ion o f  the L o n d o n  m a rk e t  and  
the reserves o f  gold in L o n d o n  would  be seriously th reatened.

D uring  the few rem ain ing  days o f  tha t  week and  over the weekend o f  
29-30  September J M P L C  an d  the Bank sought ways o f  averting the collapse E 
o f  JM B . Discussions were entered  into with o the r  parties to  explore, am ongst 
o the r  things, the possibility tha t  a bank  or  a conso r t ium  o f  m em bers  o f  the 
gold m arke t could take over the shares o f  JM B  and  cont inue its business. 
However, by the late evening o f  Sunday  30 S eptem ber  it was clear th a t  there 
was insufficient time available for any outs ide purchaser  to  com plete  the 
investigation tha t  would  have to  be u n d e r ta k en  before it could m ake  a com - F 
m itm ent to rescue JM B  and  under take  its liabilities. T he  s ituation was crit i
cal. W ithou t some such com m itm en t  JM B  w'ould not be able to open  its 
doors  for business on M o n d a y  1 O ctobe r  and  the collapse and  the feared 
consequences o f  the collapse would  follow rapidly and  irretrievably.

At 10 p.m. on  30 Septem ber a meeting o f  the full bo ard  o f  d irectors  o f  EJ 
J M P L C  was held at the offices o f  the Bank. The board  was advised tha t  on 
the footing tha t  p roper  provision for bad  debts  w ould  have to be m ade  in the 
accounts  o f  JM B , JM B  was insolvent, and  tha t if  JM B  was unable to  open 
its doors  for business tha t  m orn ing  the p robab le  consequence was tha t  
JM P L C  itself would  be unable  to  meet its obliga tions as they fell due. In the 
light o f  tha t  advice the bo ard  resolved to  invite the trustee o f  its deben tu re  ** 
stock to  appo in t  a receiver in o rder  to ensure  the orderly realisation o f  the 
assets o f  the group. J M P L C 's  financial advisers inform ed the Bank o f  this 
resolution and  in form ed the Bank also tha t  the b oard  p roposed  to  act on it 
a t  1.30 a.m. T he  Bank then invited the b o a rd  to  consider  a p roposa l  whereby 
J M P L C  would  inject £50m into JM B  and  the Bank  w ould  purchase  the 
shares o f  J M B  for a nom ina l  consideration .  I

The bo ard  did no t  accept th a t  offer at  once. It did no t  have £50m re a d 
ily available and  the Bank was no t willing to  accept a p rom issory  note. T ha t  
difficulty was overcom e when C h a r te r  C onso lida ted  PLC , the principal 
shareho lder  o f  JM P L C ,  offered to  subscribe for £25m 8 per cent,  preference 
shares convertible into o rd inary  shares. T he  balance w ould  be provided by
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A J M P L C ’s bankers.  The bo ard  were anxious ab o u t  the effect tha t  the revela
tion o f  J M B ’s difficulties would  have on its business even if  JM B  were 
acquired  by the Bank. They sought and  ob ta ined  an  assurance th a t  the Bank 
would  provide or  a rrange  a  s tandby  facility o f  £250m. T he  b oard  then 
resolved (a) tha t  the offer from the Bank

g  " . . .  to acquire the whole o f  the  issued share capital o f  JM B  for £1
(subject to the m ak ing  o f  the loan an d  its waiver as referred to  below) be 
accepted and  tha t  the p roposa l  from  its principal shareho lder  (to sub 
scribe for convertible  preference shares to  the am o u n t  o f  £25 million) be 
put to an ex trao rd inary  general meeting an d  (b) to  m ake a loan o f  £50 
million to JM B  and  to  waive repaym en t o f  it.”

C
At 9.15 a.m. a s ta tem ent was issued to  the S tock Exchange explaining 

these transactions.  T he  Bank also issued a public s ta tem ent in which it was 
m ade  clear tha t

"These a r rangem ents  enable Jo h n so n  M atthey  Bankers to  trade 
n  norm ally  and  meet all its com m itm ents .  Its close trad ing  rela tionships

with Jo h n so n  M atthey  P L C  will be m ain ta ined . U nder  its new o w ner
ship it will con t inue to  partic ipa te  in the L o n d o n  gold fixing, and  the
L ondon  gold m arke t  will be carry ing  on its business as n o rm a l .”

O n the following day  a written  agreem ent was en tered  into  between 
P J M P L C  and  the B ank  recording the te rm s o f  this agreem ent. O ne provision 

which had  not been specifically m en tioned  at the meeting in the early hours  
o f  1 O c tober  was tha t

“T he  Bank shall use its best endeavours  to  p rocure  the  release o f  
P L C  and  its subsidiaries from  any  guaran tees  o f  the liabilities o f  
Bankers and  its subsidiaries (the "B ank ing  G r o u p ” ) and  indemnities 

F  given to  the Banking G ro u p  by P L C  and  its subsidiaries and  o the r  obli
gations assum ed by P L C  in favour o f  th ird  parties in respect o f  the obli
gations o f  the Banking G ro u p  and  pending such release shall indemnify 
P L C  against any claims hereafter  resulting the re from .”

I should also m en tion  th a t  it was th ro u g h o u t  m ade  clear by the Bank and  is 
G  recorded in the m inutes  o f  the meeting  and  in the w ritten agreem ent tha t

J M P L C  would  p rocure  the resignation o f  d irectors  o f  JM B  w ithou t co m p en 
sation  as required by the Bank an d  ap p o in t  any  new directors  o f  J M B  no m i
nated  by the Bank.

As I have said the ques tion  in this appeal  is w hether  the £50m so paid  is 
H allowable as a deduction  in com pu ting  the profits  o f  J M P L C ’s t rad e  for  the

accoun ting  period in which the paym en t was made.

Before the C om m issioners  J M P L C 's  claim th a t  the £50m paid  to  JM B  
was an  al lowable deduction  in com p u tin g  its trad ing  profits  was resisted on 
three grounds.  T he  first was th a t  the  paym ent was m ade  to  p rocure  the dis- 

1 posal o f  a capital asset— the shares o f  J M B — an d  so was a p aym en t  on cap i
tal account.  T he  second was th a t  the paym en t was m ade  in pa r t  to  free 
J M P L C  from  liabilities o f  a capita l n a tu re— the liabilities under taken  by the 
Bank u nder  clause 5 o f  the written agreem ent o f  2 O c tobe r— an d  so at least 
to  th a t  extent was a paym ent on  capita l account .  T he  th ird  was th a t  even if 
the paym ent would  have been allowable if m ade  w'holly and  exclusively for 
the preservation  o f  the goodwill and  t rade  o f  J M P L C  alone it was in fact
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m ade  for the preservation  o f  the goodwill an d  trade o f  J M P L C  and  o f  o ther  
com panies  which would  rem ain  in its g roup: the deduction  was accordingly 
precluded by s 130(a) o f  the Incom e and  C o rp o ra t io n  Taxes Act 1970.

The Com m issioners  accepted J M P L C 's  con ten tion  tha t  the under tak ing  
em bodied  in clause 5 o f  the written agreem ent had  formed no par t  o f  the 
agreement reached in the early hours  o f  1 O c tobe r  and  tha t th a t  agreem ent 
was b inding on J M P L C  at least after the opening  o f  J M B 's  business on  the 
m orn ing  o f  1 October. As to  the th ird  g ro u n d  they held tha t if the o ther  
com panies  in the g roup  had  no t existed J M P L C  would  still have paid  £50m 
to preserve its own trade. J M P L C  would  not have paid any substan tia l sum 
to preserve the goodwill and  t rade  o f  the o ther  com panies  in the group. They 
contr ibu ted  profits o f  only £1 million to  g ro u p  profits  o f  over £20m; the 
o ther  £19m was earned  by J M P L C  from  its p la tinum  trade. T hey  also held 
th a t  if any par t  fell to  be treated  as paid  for the preserva tion  o f  the trade  o f  
o ther  m em bers  o f  the g roup  96 per cent,  o f  the £50m should  nonetheless be 
appor tioned  to the preservation  o f  the goodwill and  trade o f  JM P L C .

The  Com m issioners  also rejected the C r o w n ’s first and  m ain  con ten tion  
on the g rounds  thatfi)

“W e . . . find on the evidence and  argum en ts  put before us, that 
the £50m paym ent was m ade  to  preserve the trade o f  PLC  from  col
lapse, tha t  it did, in fact, preserve the trade from  collapse and , as a pay 
m ent to  preserve an existing business, it was o f  a revenue nature .  We 
further  find th a t  the paym ent was not converted  into a paym ent o f  a 
capital n a tu re  by the circum stance tha t it was associa ted  with the dis
posal o f  the JM B  shares .”

Later  they m ake  it clear tha t they accepted the evidence adduced  on behalf  o f  
J M P L C  tha t  when the b o a rd  resolved to  accept the Bank 's  offer and  the 
com m itm en t to pay £50 million to JM B (2)

“ . . . their  conscious motive was to  preserve P L C  from  collapsing 
as a result o f  the collapse o f  J M B ” , and  they found  tha t  there was(3) 
" . . .  no  trace in the facts o f  any other, unconscious, motive on the part 
o f  the Board  o f  PLC , and  tha t  their sole motive was their conscious one 
o f  preserving the p la tinum  business o f  PLC. W e find tha t  the expendi
ture was not incurred  to serve any purpose  o the r  than  the conscious 
purpose o f  preserving the p la t inum  trade  o f  PLC. It is true  th a t  JM B  
was saved from liquidation  by passing into the con tro l  o f  the Bank o f  
England as a result o f  the agreem ent, bu t  this effect o f  the t ransact ion  
was secondary  and  incidental and  not a co-o rd ina te  p u rpose .”

M r. Moses, while no t  conceding tha t the C om m issioners '  decision reject
ing the second and  third con ten tions  was incapabab le  o f  review in an  appeal 
under  s 56 o f  the Taxes M anagem en t  Act 1970, did not advance any  a rg u 
m ent on these two conclusions before me. He a t tacked  the C om m iss ioners’ 
rejection o f  the C row n 's  first and  m ain  conten tion .  He subm itted  tha t  the 
Com m issioners  erred in law in th a t  they trea ted  the purposes for which the 
paym ent was m ade  (the preservation  o f  JM P L C 's  existing trade) as de term i
native and  ignored the way in which th a t  pu rpose  was achieved: adap ting  the 
w ords o f  Lord F rase r  in Tucker  v. Granada M otorw ay Services L td . 53 T C  92 
at page 115. they concen tra ted  on the  reason why the paym ent was m ade

I1) Page 46E /F  ante. (: ) Page 461 ante. (3i Page 47E /G  ante.
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A when they ought to  have looked to  see for w hat the paym ent was m ade. The
paym ent was m ade  on and  for the disposal o f  a capital asset which (in the 
w ords o f  Lord  W ilberforce in Tucker  v. Granada) had  becom e a "d isadvan ta 
geous" one. It was accordingly  s tam ped  indelibly as capital expenditure.

Mr. Park .  Q .C .,  who appeared  for JM P L C ,  subm itted  th a t  this 
B ap p roach  ignores the com m ercial reality o f  the t ransac t ion  which was p ro p 

erly apprec ia ted  by the Com m issioners.  A paym en t m ade  to  get rid o f  a c a p 
ital asset which has becom e onerous  is capita l expenditure. So in, M alle tt v. 
S taveley Coal <£ Iron Co. L t d [1928] 2 KB 405 the paym en t m ade  on the 
su rrender o f  the lease o f  1919 which h ad  becom e onerous  was expenditure  on 
capital account.  Similarly, expenditure  m ade  to  modify  a  capital asset and  so 

C  m ake  it m ore  advan tageous  o r  less d isadvan tageous  for  the  purposes  o f  the
ta x p ay e r’s t rade  is p r im a facie expenditure  o n  capita l account .  T h a t  was the 
purpose  o f  the paym ent m ade  in M a lle tt v. S taveley Coal & Iron Co. L td . to 
secure the release from  the lease o f  1882 o f  the seams o f  coal underlying par t  
o f  the land com prised  in tha t  lease an d  the purpose  o f  the paym ent m ade  in 
T ucker  v. Granada M otorw ay Services L td . to  secure a m odif ication  to  the 

D  variable rent by excluding tobacco  du ty  from  the gross takings on  which the
variable rent was calculated.

H owever, in the instant case the shares o f  JM B  were not an  onerous  
asset. Fully paid shares in a limited c o m p an y  m ay be a valueless asset but 
they ca n n o t  be an  onerous  one. It was open  to  J M P L C  to  d isem barrass  itself 

E o f  these shares w ithou t  any  ou tlay  ei ther  by  w inding up  JM B  o r  by transfe r 
ring it to  an o th e r  co m p an y  for no  cons idera t ion— if necessary to  a co m p an y  
formed specifically for th a t  purpose. T h u s  the paym en t was no t m ade  for o r  
to secure the disposal o f  the shares o f  JM B . It was m ade  to  secure a public 
assurance by the Bank th a t  it w ould  s tand  by JM B  and  a s tandby  facility for 
J M P L C  itself. T h a t  public assurance and  the  s tandby  facility were sought 

F  and  ob ta ined  to preserve J M P L C 's  ow n trade. In sum m ary  the Bank were
willing in the public interest to u nder take  the considerable risk involved in 
con t inu ing  the business o f  JM B  and  underw ri t ing  its liabilities; the £50m was 
J M P L C ’s con tr ibu t ion  to tha t  rescue opera tion .  T he  C om m issioners  have 
found tha t  the preserva tion  o f  the business o f  J M P L C  was bo th  the purpose 
and  the result achieved by the paym ent.  A nd  a paym ent m ade  to  preserve an 

^  existing trade o r  business is a paym ent on  revenue account.

I do  no t find it necessary to  exam ine in detail the au thori t ies  relied on 
by Mr. P ark  in suppo r t  o f  this last p roposition .  It has  m ore  than  once been 
observed th a t  the ques tion  w hether  expenditure  is expenditure  on  revenue or 

H  capita l accoun t  ca n n o t  be decided by the applica tion  o f  any  simple test or
rule o f  thum b. T em plem an  J. (as he then was) observed in Tucker  v. Granada  
M otorw ay Services L td . (at page 97(2)) tha t  “analogies are t reache rous” and  
tha t  “ . . .  precedents ap p e a r  to  be vague s ignposts po in ting  in different d irec
tions". I have com e to  the clear conclusion tha t  in the  ins tan t  case there is 
only one reliable s ignpost an d  th a t  it po in ts  in the direction  opposite  to  the 

. rou te  taken  by the Com m issioners .  T he  position in which J M P L C  found
itself in the early hours  o f  I O c tobe r  1984 was tha t  unless the Bank were will
ing to  suppo r t  JM B  and  to  m ake  its su p p o r t  know n  to  the public JM B  
would  be forced into  liquidation  and  tha t  a receiver w ou ld  have to  be 
appo in ted  o f  the  assets o f  J M P L C  itself— n o t with a view to preserving its 
trade bu t to ensure  the  orderly  realisation o f  its assets. T he  B ank  was not

(!) 13 T C  772. C-) 53 T C  92.
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willing to  give th a t  su p p o r t  unless it was given contro l  o f  JM B  by the trans-  A 
fer o f  its entire sharehold ing  and  pending transfer  o f  the shares by the right 
to  remove and  appo in t  its directors, and  unless JM B  was m ade  if not an 
a t tractive at least a less unat tract ive  acquisi tion  by the injection o f  £50m into 
it. The purpose  o f  the board  o f  J M P L C  in agreeing to  m ake  th a t  paym ent 
was no d oub t  to preserve the business o f  JM P L C .  But the m eans by which 
tha t  purpose was achieved an d  indeed in the s ituation  o f  crisis in the early B 
hours  o f  1 O c tober  the only m eans  by which it could be achieved was to  
transfer the shares o f  J M B  to the B ank  and  as par t  o f  a single t ransac t ion  or  
a rrangem ent to pay £50m to JM B  and  to release JM B  from any  obliga tion  to 
repay it. These two elements ca n n o t  be severed, the one being trea ted  as the 
disposal for a nom ina l  consideration  o f  a worth less but no t  an  onerous  asset 
and  the o ther  as a paym ent m ade  to  preserve the business o f  Johnson  C 
M atthey.

In my judgm en t ,  therefore, this appeal succeeds on tha t  short g round.

A ppeal allowed, with costs.

T he C o m p an y 's  appeal was heard in the C our t  o f  A ppeal  (Fox, 
M cC ow an  an d  Beldam L.JJ.)  on  13 and  14 F eb ruary  1991 when jud g m e n t  
was reserved. On 27 M a rc h  1991 ju d g m e n t  was given in favour  o f  the E
C row n, with costs. Leave to appeal to  the H ouse  o f  L ords refused.

Andrew  Park Q.C. and  Thom as Ivory  for the C om pany .

Jonathan Parker Q .C . for the Crown.
F

The following cases were cited in argum en t in add i t ion  to  the cases 
referred to  in the ju d g m e n t:— Usher's W iltshire Brew ery Ltd. v. Bruce  6 T C  
399; [1915] A C  433; C ooke  v. Quick Shoe Repair Service  30 T C  460: W alker  
v. Cater Securities L td. 49 T C  625; [1974] 1 W L R  1363; Beaucham p  v. F.W .
W oolworth P LC . 61 T C  542 [1990] A C  478; M ilnes  v. J. Beam  Group L td . 50 , .
T C  675; [1975] S TC  487; H allstrom s Proprietary L td. v. Federal 
Com m issioner o f  T axation  [1946] 72 C L R  634.

Fox L.J.:— This is an  appeal by Jo h n so n  M atth e y  P L C  ("P L C ")  from a H 
decision o f  Vinelott J. tha t  a paym ent o f  £50m by P L C  to its subsidiary 
Johnson  M atthey  Bankers Ltd. (“J M B ”) at the time w hen the shares o f  JM B  
were sold to  the Bank o f  England  is no t  an al lowable expense in com puting  
the profits o f  P L C ’s t rade  for tax purposes.

The facts as found  by the G enera l  C om m iss ioners  were as follows. I

P L C  is a U K -q u o te d  co m p an y  which carries on business in refining and 
selling precious metals, particularly  p la tinum . It also m anages  a n u m b e r  o f  
subsidiaries in the U K  and  ab road .  P rio r  to  O c tobe r  1984 one o f  P L C 's  
wholly-owned U K  subsidiaries was JM B . which carried  on  the business o f  
bankers  including the m erchan ting  o f  bullion.
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A In A ugust  1984 JM B  got into difficulties on  its com m ercia l loan busi
ness. Large advances had  been m ade  on w hat tu rned  ou t to  be inadequa te  
security.

A board  meeting o f  P L C  was held at the Bank o f  England  (“ the B a n k ” ) 
on the night o f  30 September/1 O ctober  1984 to  deal with the resulting crisis.

B A t ab o u t  12.30 a.m. on 1 O ctober  the bo ard  reached the following conclusion:

"(i) T h a t  JM B  was insolvent an d  could  no t open  its do o rs  for  busi
ness la ter tha t  day  unless furthe r  financing, which P L C  could  no t afford  
to  supply, was m ade  available;

(ii) T h a t  the cessation o f  business by JM B . and  resulting d am age  to
C confidence in PLC, was likely to  lead to  dem an d s  by lending institutions

for the repaym ent o f  metals and  monies owing to  them  by P L C  and  tha t  
P L C  would  be unable to  meet its obligations as they fell due in the 
absence o f  fu rthe r  f inancial support ,  which d id  no t  seem to be available: 
P L C  would  therefore have to  cease trading;

D  (iii) T h a t  there was no  al ternative  to the w inding up  o f  JM B  and
th a t  a l iqu idator  should  be appoin ted ;

(iv) T h a t  they should  however do  everything in their  pow er to  p r o 
tect the interest o f  P L C ’s shareholders  and  em ployees and  to  facilitate 
the orderly disposal o f  P L C 's  assets in which unsecured  creditors  would  
be dealt with on an  equitab le  basis, and  th a t  therefore they would ask

k  for the appo in tm en t  o f  a receiver for PLC;

(v) T h a t  these decisions to  ask for a l iqu ida to r  fo r  JM B  an d  a 
receiver for P LC  should  be im plem ented an h o u r  la ter at 1.30 a .m .”

The Bank was told o f  these decisions at once. T he  Bank a t  once m ade  the
F  following offer, which was not negotiable, to  the b o a rd  o f  PLC.

(1) T he  Bank would  acquire the issued share capita l o f  J M B  for the 
sum  o f  £1.

(2) P rior  to  this sale, which would  be free o f  all w arran ties ,  PLC  
w ould  inject £50m into JM B .

G
The Bank also inform ed P L C  tha t  it was assisting in actively pursuing 

the provision o f  a s tand-by  facility for  P L C  in the event o f  the B ank  p u r 
chasing the JM B  shares. Later th a t  night JM B  assessed the necessary facility 
as £250m.

H In consequence o f  these arrangem ents ,  on  the advice o f  its legal and
financial advisers the bo ard  o f  P L C  recognised tha t :—

"(i) JM B  was insolvent on  the advice given by its advisers o f  the 
p roper  level o f  provision for bad and  doub tfu l  debts;

(ii) P L C  w ould  be unable to  provide sufficient capital for  JM B  to
I enable the  la tter  to  m a in ta in  the p rudentia l ratios a p p ro p r ia te  for a

recognised bank;

(iii) JM B  would  be unab le  to  open  its do o rs  for business while it 
rem ained a subsidiary o f  PLC;

(iv) I f  the proposa l  were no t  acceptable P L C  w ould  no t be able to 
meet its obliga tions if called;
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(v) The m ak ing  o f  the £50 million loan to JM B  and  the waiver o f  
repaym ent o f  such loan (the fo rm  proposed  by the Bank for the £50m 
repaym ent)  was necessary to  retain  goodwill and  confidence in all the 
rem aining g roup  com pan ies  and  enable them  to stay in business;

(vi) The only practical a l ternative to the Bank 's  p roposa ls  was to 
implem ent their  previous decision to  ask for the a p p o in tm e n t  o f  a 
receiver for P L C  and  a liqu ida to r  for J M B .”

The board  o f  PLC resolved conditionally  upon  a s tand-by  facility o f  at
least £250m being agreed and  existing draw ings by PLC  o f  monies and  m e t
als remaining in place, to  accept the B ank 's  p roposa ls  fo r  the acquisition by 
the Bank o f  the whole o f  the issued share  cap ita l o f  JM B  by the Bank for £1 
and  for P LC  to  m ake  the £50m loan and  waiver to  JM B .

The Com m issioners  found tha t  the sole purpose  for  which (or to  serve 
which) PLC  resolved to m ake  the paym en t o f  £50m was to  enable P L C  to 
open the doors  o f  its p la t inum  trade on  the M o n d a y  m orning.

The b o a rd 's  decisions were com m unica ted  to  the Bank and  were imple
m ented by the opening o f  business later th a t  day  and  confirm ed by a formal 
agreem ent between P L C  and  the Bank on 2 O c tobe r  1984.

In P L C ’s accounts  to  31 M arch  1985 it deducted  the £50m as an expense 
o f  its p la tinum  trade. The Revenue disputed  tha t  deduction  on tw o grounds:

(1 ) tha t it was an expense o f  a  capital nature;

(2) tha t it was not paid out wholly and  exclusively for the purposes
o f  the trade.

The Com m issioners  sta ted('):

"W e, therefore, find on the evidence and  argum en ts  put before us, 
tha t the £50m paym en t  was m ade  to  preserve the t rade  o f  P L C  from  col
lapse, tha t  it did, in fact,  preserve the t rade  from  collapse and . as a pay 
ment to preserve an  existing business, it was o f  a revenue nature . We 
further  find tha t  [it] was no t converted  in to  a paym ent o f  a capital 
natu re  by the circum stance th a t  it was associa ted  with the disposal o f  
the JM B  shares .”

Thus,  the C om m issioners  decided bo th  those po in ts  in favour  o f  the tax 
payer.

T he  Revenue appealed  to  the High C ourt .  O n the appeal the Revenue 
did not d ispute tha t  the monies were laid ou t wholly and  exclusively for the 
trade. The Revenue did (and do), however, contest the decision tha t  the pay 
ment was a revenue expense. T he  Judge accepted the R evenue’s con ten tion  as 
to  that. He said(2):—

"T he  purpose  o f  the b o a rd  o f  J M P L C  in agreeing to  m ake  th a t  
paym ent was no d o u b t  to  preserve the business o f  JM P L C .  But the 
means by which th a t  purpose  was achieved and  indeed in the situation 
o f  crisis in the early  hours  o f  1 O ctobe r  the only m eans  by which it 
could be achieved was to  transfer  the shares o f  JM B  to the  Bank and  as

( 1) Page 46E /F  ante. (: ) Page 54A/C ante.
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A p a r t  o f  a single t ransac t ion  or  a r rangem en t  to  pay £50m to  JM B  and  to
release JM B  from any  ob liga tion  to  repay it. These two elements canno t 
be severed, the one being treated  as the disposal for a nom inal cons ider
a t ion  o f  a w orthless b u t  no t  an  onerous  asset and  the o the r  as a pay 
m ent m ade  to  preserve the business o f  Jo h n so n  M a t th e y .”

B Accordingly, the Judge concluded th a t  the £50m was a  capita l paym ent.
F ro m  tha t  decision P L C  appeals.

The question  arises in determ in ing  w hether  a paym ent is to  be trea ted  as 
being o f  an  income nature ,  the C o u r t  should  look at the m a tte r  subjectively 
(what was the purpose  o f  the t ransac t ion)  o r  objectively (what did the trans-  

C ac tion  actually do). The au thori t ies  are  no t  conclusive. In A therton  v. British  
Insulated & H elsby Cables L td .( ')  [1926] A C  205 at 213 Lord C ave said:

“ But when an  expenditure  is m ade, not only once an d  for all, but 
with a view to bringing into  existence an  asset o r  an  advan tage  for the 
enduring  benefit o f  a trade, I th ink th a t  there is very good  reason (in the 

P) absence o f  special c ircum stances leading to an  opposite  conclusion) for
trea ting  such an  expenditure  as properly  a t t r ibu tab le  no t  to  revenue but 
to  cap ita l .”

T ha t ,  as Lord  W ilberforce observed in Tucker v. Granada M otorw ay  
Services L td .(2) 53 T C  92 at 107, was regarded  as having quas i-s ta tu to ry  

g  force until it was revealed tha t  it m ight cover an  advance  m ore  o f  a revenue 
character.

In C om m issioners o f  Inland Revenue  v. Carron C o .f )  45 T C  18 Lord 
Reid said: “ In a case o f  this k ind  w hat m atte rs  is the n a tu re  o f  the advan tage  
for which the m oney  was spen t” . A n d  Lord  G uest  at page 70 said: “ It is 

p  legitimate, in my view, to  consider  w ha t  the expenditure  was in tended  to 
effect” .

On the o ther  hand . Lord  Radcliffe giving the advice o f  the B oard  (Lord  
Radcliffe, Lord  M orris  and  Lord  U p jo h n )  in C om m issioner o f  T axes  v. 
Nchanga C onsolidated Copper M ines L td . [1964] A C  948 at 958 refers to 

q  " . . .  the undesirability o f  determ in ing  the n a tu re  o f  a paym en t by the 
motive o r  object o f  the p ay e r” .

It seems to  me th a t  the C o u r t  has to  consider  all the c ircum stances o f  
the case, one o f  which is the purpose  o f  the transaction .

u  In Com m issioners o f  In land  Revenue v. Carron (supra) L o rd  W ilberforce
at page 74 said: “To  m ake  the d ist inction between capital and  revenue, by 
n a tu re  a com m ercial d istinction, it is necessary to  go furthe r  an d  to  ascertain 
the na tu re  and  purpose  o f  the changes m a d e ” .

A lthough  it is necessary to  consider  all the circum stances, the problem  
T in the end is the true  n a tu re  o f  the transaction .  In ten t ions  m ay th row  some 

light on the m atte r,  but ca n n o t  relieve the C o u r t  from  analysing in terms o f  
capital and  income accoun t the true  n a tu re  o f  w hat the parties actually  did.

T here  are num erous  decided cases on the ques tion  w hether  a paym ent is 
to  be trea ted  as being a capital o r  revenue account. They vary widely in their

(!) 10 T C  155 a t pages 192-195. C-) [1979] I W LR  683. f )  1968 SC (H L l 47.
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facts. The facts in the present case are unusua l  and  derive from very special A 
circumstances. A uthor it ie s  are accordingly o f  limited value, but I should  refer 
to  some o f  the cases cited by Mr. Park.

M organ  v. Tate & L yle L td .V )  35 T C  367. The taxpayers  were sugar 
refiners. They claimed to  deduct in the c o m p u ta t io n  o f  their  trad ing  profits R 
for tax purposes the expenses incurred  in a p ro p a g a n d a  cam paign  designed 
to  show tha t  nationalisa t ion  o f  the sugar  refining industry  w'ould be harmful 
to  workers, consum ers and  s tockholders  alike.

The Com m issioners  found  tha t the p r im ary  object o f  the cam pa ign  was 
to prevent the com pany  losing its business and  to preserve its assets intact, c
The Revenue contended  tha t,  so far as th a t  was the object o f  the cam paign ,  
the expenditure was not incurred directly for the earn ing  o f  its profits. The 
Com m issioners  held tha t  the expenses were incurred  wholly and  exclusively 
for the purpose  o f  the c o m p a n y ’s trade. The H ouse  o f  Lords held tha t  the 
Com m issioners  were entitled so to  fin’d.

D
Accordingly, the case was concerned  with tha t  limited issue o f  fact.

Southern  v. B orax C onsolidated L td .(2) 23 T C  597. The taxpayer co m 
pany held all the shares in an  A m erican  com pany  whose business fell to  be 
treated  for tax purposes  as a b ranch  o f  the c o m p a n y ’s business. T he  com - p
pany  acquired  land in Am erica and  put the subsid iary  co m p an y  into posses
sion. The co m p a n y ’s title was challenged and  the A m erican  com pany  
incurred substantia l legal costs on litigation. T he  C om m issioners  found  tha t 
the legal expenses were incurred wholly and  exclusively by the A m erican 
com pany  for the purposes o f  its trade. O n appeal ,  the High C o u r t  upheld 
tha t determ ination .  p

T h a t  again was a limited issue which does not seem to me to  th row  light 
on the present case.

Com m issioners o f  In land Revenue v. C an on Co. 45 T C  18. Lord  G uest  a t  q  
page 70 cited a s ta tem ent o f  Lord  Reid in S tr ick  v. Regent O il Co. L td . f )  
[1966] A C  295 at 313G:— the de term ina tion  o f  w ha t  is capital and  w hat is 
income " . . .  must depend  ra the r  on  co m m on  sense than  the strict application  
o f  any single legal principle” .

I quite accept tha t and  it seems to me to be an  ap p ro a ch  o f  som e im por-  H
tance in the present case.

Mr. Park  makes the following subm ission:—

(1) There is a finding o f  fact by the C om m issioners  tha t  the £50m w'as I
laid out to preserve the p la t inum  trade o f  P L C  from  collapse.

(2) There is no  g round  for saying tha t  it was laid out to  secure the dis
posal o f  a capital asset (the JM B  shares). T h a t  is because:

C) [1955] AC 21 ( - )  [ 1 9411  I k b  1 11 P) 43 T C  1 a t page 30A.
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A (i) The shares were no t an  onerous  asset (as, for example, were the
leases in M a lle tt v. The S taveley Coat & Iron Co. L ld .(]) 13 T C  772) but
were a worthless asset.

(ii) P L C  did not need to  pay  £50m or  any o the r  sum  a p a r t  from
some costs, to  get rid o f  the JM B  shares. P LC  could  have d isposed o f  

g  them to  a shelf co m p an y  o r  could have liquidated  JM B .

(3) Prior to  receiving the B ank 's  offer P L C  had, in fact, decided tha t  it 
would  put JM B  into liquidation.

(4) Accordingly, it is said, it does not represent the realities o f  the m at-  
C ter to  say either tha t  the £50m was paid to dispose o f  the JM B  shares o r  tha t

it achieved a d isposition o f  the shares.

(5) It is not a case o f  a “ negative considerat ion  or  reverse p re m iu m ” 
being paid for the JM B  shares. The essence o f  the transac t ion  was th a t  JM B  
paid £50m to preserve its own trade. The Com m issioners ,  it is em phasised,

D found  tha t  the monies were wholly and  exclusively laid ou t  for the purpose
o f  P L C ’s trade. A t the end o f  it all, P L C  lost its JM B  shares (which were 
worthless and  would  be lost anyway) but saved its p la t inum  trade.

1 th ink it is necessary first o f  all to be clear as to  the posit ion  in which 
PLC found  itself on  the night o f  Sunday  30 September. It was as follows:

E
(1) JM B  was a wreck. It would  not be able to  con t inue  trad ing  on the 

M o n d a y  m orning.

(2) T h a t  s tate o f  affairs, in relation to  a wholly ow ned  subsidiary, p ro 
duced in tu rn  a perilous s ituation  for P L C  because the resulting loss o f  confi-

F dence in PLC  was likely to  p roduce  d em ands  for repaym ents  by its own
custom ers which it could not meet.

The core o f  the p roblem  so far as P L C  was concerned  was its close asso
ciation with the insolvent JM B . T he  Bank, for its par t ,  was presum ably  c o n 
cerned with the stability o f  an  English bank ing  com pany .  T he  m a t te r  was 

G  solved by the Bank tak ing  over JM B  by acquir ing  all P L C 's  shares in JM B.
T h a t  secured financial confidence in JM B .

The sale o f  the JM B  shares by P L C  to the Bank was for a nom ina l co n 
sideration  o f  £1 only. But the Bank was not p repared  to  take  over the shares 
unless p rio r  to  the sale (see Case S tated p a ra  3(d)(2)) P L C  injected £50m into 

H JM B.

The C om m iss ioners  found  tha t the Bank also inform ed P L C  tha t  it was 
" . . .  assisting in the provision o f  a s tand-by  facility for P L C ” .

. M r. Park  says th a t  this was a rescue opera t ion  by the Bank. I th ink  tha t
is right.  But the description, accura te  as it is, does no t  take one any  distance 
in solving the present dispute. T he  real ques tion  is, w ha t  was the n a tu re  o f  
the rescue opera tion? Mr. Park says, in effect, th a t  the £50m was no t for, and  
did not have the effect of, securing the sale o f  the JM B  shares. I do  not feel 
able to  accept that. T here  was a single agreement. T he  term s o f  tha t  agree-

(') [1928] 2 KB 405. (-) Page 42D  ante.
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m ent were simple. PLC  would  sell the JM B  shares to the Bank for £1. P rior  A 
to the sale, PLC w ould  inject £50m into JM B . P L C  could not be extricated 
from  its pred icam ent unless som ebody  with adequa te  resources to o k  over 
JM B . The Bank was ready to acquire the shares in JM B  bu t only on term s 
tha t p r io r  to  the sale, P L C  paid JM B  £50m. I can  only regard  tha t  as a t r a n s 
action  in which the Bank acquired  the shares in JM B  (for a nom ina l  sum) 
upon term s th a t  P L C  provided the £50m to JM B . T here  was no o ther  way in B 
which P LC  could rid itself o f  JM B  w ithou t disaster. N o  o ther  te rm s were on 
offer. PLC  could have got rid o f  the JM B  shares by transferr ing  them  to a 
shelf com pany  or  by pu tt ing  JM B  into liquidation, bu t it would  not have 
solved P L C ’s p roblem  simply to detach  itself from  an  insolvent JM B . The 
solution offered by the Bank was the only way out.  JM B  had  to  be rescued, 
not liquidated or  ignored. C

It is true tha t the purpose  o f  P L C  was to  preserve its ow n trade. But 
tha t is not determ inative o f  the cap ita l/incom e issue. Thus,  in M a lle tt  v. The 
Staveley Coal & Iron Co. L td .(x) (supra) the paym ents  were m ade  “ for  the 
enduring  benefit o f  the t ra d e ” (see per  Sargan t L.J. at page 786) but the 
expenditure  was held to be o f  a capita l nature .  D

The position then, it seems to me, is as follows:

(i) JM B  was a capital asset o f  PLC.

(ii) P L C  disposed o f  J M B  to the Bank. ^

(iii) The only te rm s upon  which the Bank was willing to  acquire
JM B  was upon  paym ent o f  the £50nr by P L C  to JM B .

The position was, in reality, the sam e as if the Bank had said "W e will 
take over JM B  if you  pay us £50m ” . W hichever way it was done, the p ay 
m ent seems to me to be a paym en t by P L C  to  enable it to  get rid o f  a capita l F 
asset. T ha t  asset w'as no t  onerous  in the sense tha t the leases in M alle tt v.
The Staveley Coal & Iron Co. L td . were onerous,  but its con t inued  re tention 
was harm ful to PLC. In m y view the c o m m o n  sense o f  the m a tte r  is tha t the 
£50nr was capital expenditure.

In my opinion Vinelott J. was right.  1 would  dismiss the appeal.  G

McCovvan L . J . :— In his skeleton a rgum en t  Mr. Park  said: "G iven  tha t 
JM B  was a limited co m p an y  the JM B  shares were not an onerous  asset: they 
were a worthless asset” . In e labo ra t ion  o f  this in oral argum ent,  he subm itted  
tha t  the £50m could not be said to have been paid for the divesting by PLC  
o f  the shares in JM B  when P L C  could easily have divested itself o f  any 
responsibility for the shares by pu tt ing  JM B  into liquidation. T o  do  this, he 
said, would have cost P L C  virtually nothing. In a revealing phrase, however, 
he added: "B u t th a t  would  not have suited it, because o f  the knock-on  effect 
on its own shares” . T ha t ,  to my m ind, is the clue to  the case. Simply letting 
JM B  go into liquidation  would have been extremely dam ag ing  to  P L C ’s 
financial status. It was their associa tion  with an insolvent JM B  tha t  w'as 
onerous  to  them.

Mr. Park  furthe r  argued  tha t P L C  w ould  not have paid £50m just to  get 
rid o f  the shares in JM B . 1 agree. But w hat they did. and  w hat they w anted

(!) [1928] 2 KB 405.
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A to do, was to get rid o f  the shares to  a body  th a t  would  keep JM B  solvent 
and  trading. They were no t o f  course being altruistic. Their  pu rpose  was, it is 
true, to  preserve their  own p la t inum  trade; but th a t  does not,  in my ju d g 
m ent.  turn  the paym ent into  a revenue paym ent.

O ne o f  the cases cited to  the C o u r t  was M alle tt v. The S taveley  Coal & 
B Iron Co. Ltcl.(l) 13 T C  772. There, at  page 786, S argan t L.J. said:

“ . . .  the paym ent was being m ade  for the purpose  o f  pu tt ing  an  end 
to  the existence o f  a  d isadvan tage  or  onerous  asset for the enduring  ben
efit o f  the t rade .”

q  Those  words, in m y judgm en t ,  are  m ost ap t  to  describe w ha t happened
here. The JM B  shares represented  “a d isadvan tage  or  onerous  asse t” and  
PLC paid £50m to put an  end to  the existence o f  tha t  d isadvan tage  o r  o n e r 
ous asset for the enduring  benefit o f  P L C 's  trade. 1 conclude, therefore, tha t 
the £50m paym ent can proper ly  be described as a negative considerat ion  for 
the shares.

D
M r. Park  m ade  the fu rthe r  submission, however, tha t ,  as  seen at the 

material time, w hat m ight save JM B  was a rescue opera tion ,  not a transfer  o f  
the shares; and  w ha t  in fact saved JM B  was th a t  it was the B ank  o f  Eng land  
tha t did the rescuing. The answer to  tha t,  in my ju d g m en t ,  is tha t  had  there 
been no transfer  o f  the shares there would  have been no rescue opera tion .  It 

g  was in fact a package deal; and  bo th  p ar ts  o f  the package were necessary. On 
tha t  analysis, it becomes plain tha t  Vinelott J. was right in concluding!2):

“These tw o elements ca n n o t  be severed, the one being trea ted  as the
disposal for a nom inal considerat ion  o f  a worthless but n o t  an  onerous
asset and  the o the r  as a paym ent m ade  to  preserve the business o f

„  Jo h n so n  M a tth e y .”
r

1 w'ould dismiss the  appeal.

Beldam L .J .:— Jo h n so n  M atthey  P L C  (“ P L C ")  specialises in the refining 
o f  precious m etals  and  the p roduc t ion  o f  chemicals, catalysts  and  by- 

~  p roducts  widely used in industry.
(j

It has divided its activities am o n g  a n u m b e r  o f  subsid iary  com panies. 
O ne o f  the m ost im por tan t ,  Jo h n so n  M atth e y  Bankers Ltd. ( " J M B ” ), was 
wholly owned by PLC. It carried on business as bankers, dealing in gold bu l
lion on the m arke ts  o f  the w orld  an d  m ak ing  loans o f  m etal and  m oney  to  its 

„  customers. Established in 1965, it was one  o f  the five m em bers  o f  the
L ondon  gold fixing, concen tra t ing  its business on bullion and  foreign 
exchange dealing, com m ercial b ank ing  and  t rade  finance.

By 1984 JM B 's  repu ta tion  had  becom e so associa ted and  its business 
and  credit so intimately b o u n d  up  with th a t  o f  its paren t ,  P LC , th a t  the for- 

, tunes o f  P L C  were particularly  susceptible to  any  serious decline in the busi
ness o r  s tanding  o f  its subsidiary. In the  conso lida ted  accoun ts  for the year 
ended 31 M arch  1984 there was no hint o f  any  such decline. J M B ’s net assets 
were put a t  £102m, and  the value o f  P L C ’s interest was show n as £99 .7m. By 
Septem ber 1984 there had  com e to light a very different sta te  o f  affairs. 
Liabilities o f  JM B  so far exceeded its assets tha t  it was insolvent. Unless it

( ')  [1928] 2 KB 405. (-) Page 54B/C ante.
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could be recapitalised o r  its opera t ions  refinanced in som e o th e r  way it 
would  have to  go into liquidation. T he  deficiency was so great th a t  it was 
beyond the resources o f  P L C  to rescue the position. W orse, if JM B  was not 
rescued. PLC  itself would be unable  to survive the dem ands  on its funds 
which loss o f  confidence would  stimulate.

This sta te  o f  affairs had  com e to  the a t ten t ion  o f  the  Bank o f  England, 
who were concerned tha t  the failure o f  JM B  would  underm ine  general confi
dence in the bank ing  system and  m ight lead to  d isorder  in the bullion m a r 
kets. O ne solution which had been explored was a p roposa l  by the Bank of  
N ova  Scotia (“ N ova Sco tia” ) to  purchase  the issued share capita l o f  JM B  
and  all save two o f  its subsidiaries bu t.  accord ing  to  m inutes  o f  a meeting 
held on 30 Septem ber 1984, the B oard  o f  P L C  had  previously been inform ed 
by the Bank o f  England  tha t  ” . . .  it was considered essential tha t  agreement 
be reached on proposa ls  for the recapita lisation  or  disposal o f  JM B  by m id
night on 30 Septem ber 1984".

The Board  met at 10.00 p.m. on th a t  day, a Sunday. D uring  the meeting 
it becam e appa ren t  th a t  N ova  Scotia would  no t go ahead  and  th a t  in the 
absence o f  fu rther  finance JM B  was insolvent and  could not open  for busi
ness the following day. T he  Board  also recognised tha t  P LC  w'ould be unable 
to meet its obligations when they fell due  unless it could  ob ta in  further  
resources. W ith the object o f  securing an orderly realisation o f  the g r o u p ’s 
assets, it was decided to  invite the trustee o f  the  co m p an y 's  deben tu re  stocks 
to  appo in t  a receiver o f  the com pany .  W hen  the Bank o f  E ngland  was told  o f  
this decision it put fo rw ard  a p roposa l  that:

(a) The Bank o f  Eng land  would  acquire  the issued share capita l o f  
JM B  for £1; and

(b) Prior  to  the sale, P L C  should  inject £50m cash into JM B .

As PLC  did no t have the resources to provide the £50m, it accepted an 
offer from one o f  its shareholders.  C h a r te r  C onso lida ted ,  to  subscribe for 
£25m o f  convertible  preference shares and  arranged  a s tandby  facility from  
which the rem ain ing  £25m could  be raised. The B oard  then resolved to 
accept the offer o f  the Bank o f  Eng land  to  acquire the  issued share capita l o f  
JM B  for £1 and  to  provide £50m to  JM B  by way o f  loan, “ repaym ent 
the reo f  to  be w aived” .

O n 2 O ctober  1984 P LC  agreed to  sell to the Bank o f  England  the whole 
o f  the issued share capita l o f  JM B  “ . . . subject to  P L C  advancing  a loan o f  
£50m to JM B  and  waiving repaym ent o f  the sam e to d a y ” for the sum  o f  £1. 
The Bank o f  England  u n d er took  to  use its best endeavours  to  procure  the 
release o f  P L C  and  its subsidiaries from any guaran tees ,  indemnities and  
o ther  liabilities and  obligations assum ed by P LC  in favour o f  th ird  parties in 
respect o f  JM B . Thus,  with the backing  o f  the  B ank  o f  England , ca ta s trophe  
was averted: JM B  was able to open  on  the M o n d a y  m orn ing  and  the  assets 
and  business o f  P L C  were saved.

In due course PLC  was assessed for co rpo ra t ion  tax for the year o f  
assessment, 1 April 1984 to  31 M arch  1985. in a sum o f  £7,500,000. It sought 
to  set off  as a revenue expense the £50m it had  paid  on the d isposal o f  JM B . 
T he  In land Revenue refused to  accept such a deduction ,  con tend ing  tha t  the 
paym ent was a paym ent o f  a  capital nature .  P L C  appealed  to  the 
Com missioners.  They found  tha t the £50m paym en t  was m ade  to  preserve



L a w s o n  v. J o h n s o n  M a t t h e y  P L C 63

A the t rade  o f  P L C  from  collapse, tha t  it did  in fact do  so and . as a  paym en t  to 
preserve an  existing business, it was o f  a revenue nature .  In their  view the 
paym en t was no t converted  in to  a paym ent o f  a capita l n a tu re  by the cir
cum stance tha t it was associated with the disposal o f  JM B  shares. They 
found  tha t  the paym ent was m ade  wholly and  exclusively for the purposes o f  
P L C 's  trade. T h a t  finding was accepted by the In land  Revenue, but it 

B appealed  by way o f  Case S ta ted  to  the H igh  C o u r t  aga inst the finding tha t 
the paym ent o f  £50m was o f  a revenue nature .  The R evenue’s appeal  was 
allowed by Vinelott J. He held tha t,  a l though  the purpose  o f  the b oard  of  
P LC  in m ak ing  the paym ent was to  preserve the business o f  PLC , the  m eans 
by which it was achieved was by transferr ing  the shares o f  JM B  to the Bank 
o f  England and  as par t  o f  a single transac t ion  o r  a r rangem en t  to  pay  £5()m 

C to  JM B  and  to release JM B  from any obligation  to  repay it. He sa id :!1)

“These two elements ca n n o t  be severed, the one being trea ted  as the 
d isposal for a nom ina l  considerat ion  o f  a  worthless b u t  no t  an  onerous 
asset and  the o the r  as a paym en t  m ade  to  preserve the  business o f  
Jo h n so n  M a t th e y .”

In his argum en t before this C o u r t  on  beha lf  o f  PLC. M r. A ndrew  Park 
Q.C. relied upon  the finding o f  the C om m iss ioners  tha t  the £50m paym ent 
was m ade to preserve the trade o f  P L C  from  collapse, th a t  it did in fact p re
serve the trade from  collapse and , as a paym ent to  preserve an  existing bus i
ness, it was o f  a revenue n a tu re  and  he relied upon  s ta tem ents  in the 

p judgm en ts  in Com m issioners o f  Inland Revenue v. Carron Co.(2) 45 T C  18 by 
L ord  Reid at page 68:—

“ In a case o f  this kind w ha t  m a tte rs  is the n a tu re  o f  the  advan tage  
for which the m oney  was spent. This  m oney  was spent to  rem ove a n t i 
q u a ted  restrictions which were preventing  profits  from  being earned. It 
created no new asset.  It did not even open new fields o f  trad ing  which 

F had previously been closed to  the C o m p an y .  Its true  purpose  was to
facilitate trad ing  by enabling  the C o m p a n y  to  engage a m ore  com peten t  
m anage r  and  to bo rrow  m oney  required to  finance the C o m p a n y 's  t r a d i 
t ional trad ing  opera tions  under  m odern  condit ions."

A nd  by L ord  G uest a t page 70:(3)
G

“ It is legitimate, in my view, to  cons ider  w ha t  the expenditure  was 
in tended to  effect and  the way in which the advan tage  was to  be used .”

A nd by Lord  W ilberforce at page 74:(4)

^  “ . . .  it is necessary to go fu rthe r  and  to ascerta in  the n a tu re  and  the
purpose  o f  the changes m a d e .”

F u r th e r  Mr. Park  relied on passages in the  ju d g m e n ts  in M organ  v. Tate  
& L yle L td .(5) 35 T C  367, but the issue in th a t  appeal  was confined to  the 
question w hether  m oney  expended  on  a cam paign  to  resist nat ional isa t ion  

j was exclusively laid ou t  for the purposes  o f  the taxpaye r’s trade.

I ap p roach  the question  for decision with the w ords o f  Lord  W ilberforce 
in his ju d g m e n t  in Tucker v. Granada M otorw ay Services L td .(h) 53 T C  92 at 
page 106 very m uch  in m ind:—

I 1) Page 54B/C ante. 
(4) Ibid  a t page 64.

(: l 1968 SC (H L) 47 a t pages 57 -58. ( ')  Ib id  a t page 60.
(5) [1955] AC 21. <*) [1979] I W L R  683 at page 686.
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“ It is c o m m o n  in cases which raise the question  w hether  a paym ent A 
is to  be treated  as a revenue or  as a capital paym ent for indicia to point 
different ways. In the end the cou r ts  can  do little better  than  form  an 
op in ion  which way the balance lies. T here  are a num ber  o f  tests which 
have been sta ted  in reported  cases which it is useful to  apply, but we 
have been w arned  m ore  than  once not to  seek au tom atica lly  to  apply to 
one case w ords or  fo rm ulae which have been found  useful in an o th e r  B
(see Com m issioner o f  Taxes  v. Nchanga Consolidated Copper M ines Ltd. 
[1964] A C  948). Nevertheless repor ted  cases are the best tools tha t  we 
have, even if they m ay sometim es be b lun t instrum ents .  I th ink  tha t  the 
key to  the present case is to  be found  in those cases which have sought 
to  identify an  asset. In them  it seems reasonably  logical to  start  with the 
assum ption  tha t m oney  spent on  the acquisi tion  o f  the asset should  be C 
regarded as capital expenditure. Extensions from  this are, first, to  regard 
m oney  spent on  getting rid o f  a d isadvan tageous  asset as capita l expen
d itu re  and, secondly, to  regard  m oney  spent on  im proving the  asset,  or 
m ak ing  it m ore  advan tageous ,  as capital expenditure. In The la tter  type 
o f  case it will have to  be considered w hethe r  the expenditure  has the 
result s tated or  w hether  it should  be regarded as expenditure  on mainte- D
nance or  upkeep, and  some cases m ay pose difficult problems."

As an unaccus tom ed “ traveller in these regions” , I have found  guidance from 
the passages in the ju d g m e n t  o f  D ixon  J. in Sun Newspapers Ltd. v. The
Federal Com m issioner o f  T axation  [1938] 61 C L R  337 q u o ted  by L ord  Pearce
in B.P. Australia  L td. v. Com m issioner o f  Taxation  o f  the Com m onw ealth o f  E 
Australia  [1966] A C  224 a t  2 6 IE:

“T here  are, I th ink, three m atte rs  to be considered, (a) the charac ter  
o f  the advan tage  sought, and  in this its lasting qualities m ay play a part.
(b) the m a n n e r  in which it is to  be used, relied upon  o r  enjoyed, and  in
this and  under  the fo rm er  head recurrence m ay play its part ,  and  (c) the p  
means ad op ted  to  ob ta in  it; tha t  is, by provid ing  a periodical rew ard  or  
outlay  to  cover its use or  en joym ent for periods com m ensu ra te  with the 
paym ent o r  by m ak ing  a final provision o r  paym ent so as to  secure 
fu ture use or  en joym en t .”

A nd in the same page a t  F: q

” . . .  the expenditure  is to  be considered o f  a revenue n a tu re  if its 
purpose brings it within the very wide class o f  things which in the aggre
gate form the co n s tan t  dem and  which m ust be answered o u t  o f  the 
re turns  o f  a t rade  or  its c irculating capita l and  tha t  ac tual recurrence o f  
the specific th ing need not take  place o r  be expected as likely.”

H
With this guidance, I re turn  to the facts o f  the case. T he  C om m iss ioner 's  

finding tha t  the paym ent was m ade  to preserve the trade o f  PLC  from  col
lapse, and  as such was o f  a revenue nature ,  selects from  the com plex c ircum 
stances with which the d irectors o f  P L C  were faced on 30 Septem ber 1984 
only one o f  the manifest purposes for which the paym ent o f  £50m and  the 
disposal o f  JM B  were m ade. The paym ent was m ade  because there was no  
other  m eans by which to  divest P L C  o f  the by now  d isastrous associa tion 
with JM B  and  to avoid the realisation o f  all P L C 's  assets. T he  meeting to 
discuss the crisis was, according to the minutes, to  consider  various p roposals  
for the refinancing o f  the g roup  and  the disposal o f  JM B . T he  discussions 
with the Bank o f  England  were for the recapita lisation  o r  disposal o f  JM B . It 
was recognised tha t P L C  on  its ow n was unable  to  provide sufficient capital



L a w s o n  v. J o h n s o n  M a t t h e y  PL C 65

A for JM B  to m a in ta in  the a p p ro p r ia te  liquidity ra tio  for a recognised bank . 
At the same time it was essential to  p rov ide  fu rthe r  capita l for P L C  and  this 
was done  by the issue o f  convertible  loan  stock to  C h a r te r  C onsolidated .  
H ad  P L C  been able to  raise sufficient funds, o r  if the  am o u n t  required to  
recapitalise JM B  had  been no m ore  than  £50m, the  m e thod  which would  
have been ad op ted  would  no d o u b t  either have been to m ake  a loan  to  JM B  

B or  to recapitalise it in a similar way to  P L C  by an  issue o f  convertib le  stock. 
If  e ither o f  those courses had  been adop ted ,  the paym ent would  u nques t ion 
ably have been o f  a capital nature .  C an  it m ake  any difference th a t  the liabil
ities o f  JM B  were so extensive th a t  the paym ent o f  £50m had  to  be m ade  as 
an ou t-an d -o u t  paym ent to  persuade  the Bank o f  Eng land  to  acquire  the 
capital o f  JM B ? I do  no t th ink  th a t  it can. O ne consequence o f  the paym en t  

C was the preservation  o f  their  subsid iary  JM B  as a going concern  with the 
backing  o f  the resources o f  the Bank o f  England. T ha t ,  in tu rn ,  “ preserved 
the existing business” o f  PLC. It did so by saving its assets from  realisation, 
by releasing it f rom  an existing risk o f  ca ta s troph ic  liabilities and  from  the 
consequences o f  being unable itself to  recapitalise JM B . T hus  merely to  c h a r 
acterise the paym ent by the label "preservation  o f  an  existing business” does 

D  no t determ ine how the paym ent should  be regarded for accoun ting  an d  rev
enue purposes. In short it is merely descriptive and  not definitive.

T o  my m ind the paym ent has to  be seen aga inst the b ac k g ro u n d  o f  the 
search by the d irectors for a m eans  o f  recapitalising JM B . But for the size o f  
sum needed PLC  would  have reta ined its interest in JM B  and  in one way or 

E an o th e r  the sum  o f  £50m would  have been reflected in its balance sheet as a 
long-term capital asset. It was a lum p sum paid to  procure  an  im m edia te  
advan tage  for the long-term; it did n e t  represent an  aggregation  o f  day  to 
day paym ents  which would  have been incurred in the o rd inary  way in r u n 
ning the business. Considering  the three m a tte rs  highlighted by D ixon  J. 
against the backg round  to  the paym ent.  I have no d o u b t  it was a capita l pay- 

F  m en t for tax purposes. T he  advan tage  sought was o f  a lasting non-recurring  
nature . It was to  be used once an d  for all to  secure existing assets an d  to 
avoid liabilities which th rea tened  im m edia te  final collapse. T he  advan tage  
was ob ta ined  by m ak ing  the paym ent as a final provision to  secure the dis
posal o f  a capital asset. It appears  to  m e to  have none  o f  the  a t tr ibu tes  o f  a 
revenue paym ent an d  every appearance  o f  an outlay  for capita l purposes.

Q
I would  dismiss the appeal.

A ppeal dismissed, with costs. Leave to appeal to the H ouse o f  Lords  
refused.

H

T he C o m p an y 's  appeal was heard  in the H ouse  o f  L ords (Lords  Keith
o f  Kinkel. Emslie, T em plem an ,  G o f f  o f  Chieveley an d  Jauncey  o f
Tullichettle) on  5 and  6 F eb ru a ry  1992 when ju d g m e n t  was reserved. O n
14 M ay  1992 ju d g m e n t  was given unan im ous ly  aga inst the C row n , with

I costs.

(AAndrew  Park Q.C. and  Thom as Ivory  for the taxpayer  com pany . 
E xpenditure  on the preservation  o f  the goodwill and  assets o f  a t rade  is rev
enue expenditure  unless the m eans  by which the trade is preserved are  such 
tha t  the expenditure  is laid ou t  as considera t ion  for o r  o therwise u p o n  (a) the

(■) A rgum ent reported  by J.A . G riffiths Esq., B arrister-at-Law .
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acquisition o f  a capital asset,  o r  (b) the im provem ent o f  a capital asset A 
already owned, o r  (c) the divestiture o f  an onerous  capital asset a lready 
owned.

The taxpayer c o m p a n y ’s expenditure  o f  £50m, was expenditure  on the 
preservation  o f  its p la tinum  trade and  thus  revenue expenditure. T h a t  is so 
w hether  the m a tte r  is viewed subjectively or  objectively. Subjectively, the tax- B 
payer  com pany  expended the £50m wholly and  exclusively for the purpose  o f  
preserving the p la t inum  trade. Objectively, the expenditure  did preserve the 
p la tinum  trade. I f  the taxpayer  c o m p an y  had  not accepted the Bank of  
E ng land 's  terms and  expended the £50m, tha t  t rade  would  have collapsed.
T he m eans by which the trade was preserved were not such tha t  the £50m 
was laid out as consideration  for o r  o therwise upon  (a), (b) o r  (c) above. The C
m eans did include the d ivestiture by the taxpayer  co m p an y  o f  a capital asset 
already owned, nam ely  the JM B  shares, but those shares were a worthless 
capital asset,  not an  onerous  capital asset,  and  the £50m expenditure  was not 
laid ou t  by the taxpayer  co m p an y  as considera t ion  for o r  o therwise upon  the 
divestiture o f  the JM B  shares. T hose  shares were divested by the taxpayer 
com pany  and  acquired  by the Bank o f  England for £1. not for a negative D
consideration  o f  m inus £50m.

T he authori ties  on  w hether  an  expense is o f  a capital o r  a revenue n a tu re  
direct a t ten t ion  to  the n a tu re  o f  the advan tage  secured by the expenditure. 
T hey are som ew hat am bivalen t as to  w hether  the m a tte r  should  be viewed 
subjectively— for w hat purpose  was the paym en t  made? o r  objectively— w hat £  
did the paym ent achieve? In suppo r t  o f  the subjective ap p roach  are, inter 
alia , the celebrated fo rm ula tion  in Atherton  v. British Insulated and H elsby  
Cables L td. [1926] A C  205. 213 and  dicta  in Com m issioners o f  In land  Revenue 
v. Carron Co. 45 TC' 18. 68, 70, 74. In support  o f  the objective ap p roach  are 
dicta  o f  Lord  E d m und-D av ies  and  Lord F rase r  o f  Tullybelton  in Tucker  v. 
Granda M otorw ay Services L td. [1979] 1 W L R  683 an d  V iscount Radcliffe in p
Com m issioner o f  Taxes  v. N changa C onsolidated Copper M ines L td. [1964]
A C  948, 958.

Expenditure  incurred on the acquisi tion  or  im provem ent o f  an identifi
able capital asset is capital expenditure: Tucker  v. Granada M otorw ay  
Services L td. However, expenditure  to  preserve a capita l asset a lready owned q
is revenue expenditure. This principle covers expenditure  to  preserve a busi
ness as well as expenditure  to preserve, for example, title to  land and  build
ings. It is o f  critical im portance  in the present case. It is supported  and  
established by M organ  v. Tate & L yle  L td . [1953] Ch 601. 615-616, 628, 646; 
[1955] A C  21. 47; Southern  v. B orax Consolidated L td . [1941] 1 KB 111. 
116-117, 118, 120; C ooke  v. Q uick Shoe Repair Service  30 T C  460. 465-466  j j
and  Com m issioners o f  Inland Revenue v. Carron Co. 45 T C  18. 6 8 C -F ,  
70C -71E , 7 4 C -D .  7 5 D -H .  T he  expenditure  in M organ  v. Tate & L yle  L td. 
im proved the value o f  the lease, a capital asset,  and  was therefore a capital 
expense; the case is thus  distinguishable. M a lle tt v. Staveley Coal & Iron 
C om pany L td . [1928] 2 KB 405 is also d is t inguishable because shares in a lim
ited co m p an y  are not an  onerous  asset in the sense tha t  a lease at a rent j 
above m arke t  levels m ay be.

T he  c ircum stance th a t  a paym en t  m ay be large and  m ade  on  one occa
sion is neutral: Com m issioner o f Taxes  v. N changa Consolidated Copper 
M ines L td . [1964] A C 948. Thus,  if one has a case where a paym en t is m ade  
ou tr igh t tha t  (i) is for the purpose  o f  preserving the t rade  from collapse and
(ii) achieves tha t  purpose ,  and  where th a t  is all there is to  it, a paym ent sim-
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A pliciter for the preservation  o f  the trade, then it is a revenue paym ent.  If, on 
the o ther  hand , there is som eth ing  tha t  associates it with a capita l asset in 
one o f  the ways referred to  in (a), (b) and  (c) above, it m ay  be a capita l pay 
ment; but there was no associa tion  o f  the paym en t  o f  £50m with the JM B  
shares o f  a kind to  m ake  it a capita l paym ent.

B T he  present case c a n n o t  be equa ted  with those where p a ren t  com panies
have put m oney into their  subsidiaries and  failed in their argum en t th a t  tha t 
was a revenue expense. There, they were keeping the subsidiaries, and  so 
there was an  investment o f  a capita l n a tu re  o f  the paren t  co m ap n y  and  it can 
be seen as the im provem ent o f  a capita l asset a lready  owned: one could say 
“already ow ned and being re ta ined '. This expenditure  ca n n o t  be said to  have 

C been capital expenditure  because it im proved  the value o f  the taxpayer  c o m 
p a n y ’s sharehold ing  in JM B . It was not w orth  any m ore  to  the taxpayer  
co m p an y  than  it had been before the m oney  was paid.

It was w rong  to say tha t  the preserva tion  o f  the taxpayer  c o m p a n y ’s 
p la tinum  trade  was achieved by the disposal o f  the JM B  shares to  the Bank 

D  o f  England  and  tha t tha t  disposal was achieved by the paym en t  o f  £50m. (the 
C ro w n ’s "p a ck a g e” argum ent) .  A lthough  the t ranse r  o f  the shares was an 
essential condition  insisted on by the Bank o f  England , th a t  does not m ean  
tha t the £50m was expended on the d isposal o f  the shares. T he  taxpayer 
co m p an y  could have divested itself o f  the shares for no th ing  (beyond inci
dental costs). W here  one has a “ p ackage” with two o r  m ore  elements, it does 

E not follow tha t  because one is a capital e lement the o the r  m ust  be o f  a cap i
tal nature . T h a t  depends on the intrinsic quality  o f  the element itself. F o r  the 
taxpayer c o m p a n y ’s p la tinum  trade to  survive, JM B  had to  cont inue to  carry  
on its bank ing  business and  meets its obligations. T he  crit ical requirem ent for 
th a t  was no t th a t  the taxpayer  co m p an y  should  cease to  be the  ow ner  o f  the 
JM B  shares.

F
Ivory  following. W hether  any  im m edia te  benefit resulted to  JM B  or 

o ther  parties (apa r t  from  the taxpayer  co m p an y  itself) from the preservation  
o f  J M B ’s t rade  canno t  m ake  any  difference: see per  Lord  S um ner  in U sher’s 
W iltshire Brewery Ltd. v. Bruce [1915] A C  433, 469. T h a t  case, a l though  not 
directly concerned  with the d is tinction between capital and  income expendi- 

^  ture, shows tha t  expenditure  does not cease to be deductib le  merely because
it benefits som eone else’s trade. T here  was only one purpose  or  motive here: 
the preserva tion  o f  the taxpayer  c o m p a n y ’s ow n trade. T he  preservation  o f  
J M B  was no t in itself an advan tage  to  the taxpayer com pany .

Alan M oses Q.C. and  Launcelot H enderson  for the C row n. T he  question  
w hether  a transact ion  is o f  a revenue o r  capital n a tu re  is a question  o f  law to 
be determ ined in the light o f  the facts found  by the Com m issioners: see 
Beauchamp  v. F. W. W oolworth P L C  [1990] 1 A C  478, 491A -492G and  
Tucker v. Granada M otorw ay Services Ltd. [1977] 1 W L R  1411; [1979]
1 W'LR 683. T he  question  is norm ally  to  be answered by an  objective analy- 
sis o f  the true n a tu re  o f  w hat the parties have actually  done, not by exam in 
ing the motives or  in ten tions th a t  lead them  to  act as they did: see 
Beauchamp  v. F. W. W oolworth Pic a t  pages 498E^J99A ; C om m issioner o f  
Taxes  v. N changa C onsolidated Copper M ines Ltd. [1964] A C  948. 958 and  
T u cke r’s case [1979] 1 W L R  683, 68 8 A -C ,  690H, 692H -693E ,  695B C, 
696D. T he  reason why an  exam ina tion  o f  motive or  purpose  is usually 
unfruitful is tha t  the purpose  o f  any  paym en t  m ade  by a trade r  will norm ally  
be to further o r  p rom ote ,  directly o r  indirectly, the profitabil i ty  o f  his busi-
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ness. T h a t  in itself, however, tells one no th ing  ab o u t  w hether  the paym ent is A 
o f  a  capital o r  revenue nature .

In exam ining the n a tu re  o f  a paym ent,  there is no  single test o r  criterion 
for determ ining w hether  it is m ade  on capital o r  revenue account. The 
reported  cases indicate th a t  there are a n u m b e r  o f  tests o r  indicia th a t  m ay  be 
relevant, bu t  these often po in t  in different d irections, an d  “ In the end the B 
courts  can  do  little bet ter  than  form an op in ion  which way the balance lies” : 
per  Lord  W ilberforce in T ucker's  case, a t page 686; see also, S trick  v. Regent 
Oil Co. Ltd. [1966] A C 295, 313G, 343E- F, 345B E; Com m issioners o f  In land  
Revenue  v. Carron Co. 45 T C  18. 70 and  T u cke r’s  case [1977] 1 W L R  1411, 
1412H -1413B.

C
In the present case, there is one sure guide th rough  the minefield, to  be 

found by the identification o f  a capital asset with which the expenditure  in 
question  is linked: see T u cke r’s case [1979] 1 W L R  683. 6 8 6 D -E ,  687H. The 
necessary tie o r  link between the expenditure  and  the  capita l asset will be 
found . .  where a lum p sum  is paid  to  acquire , d ispose of. im prove or
modify  a fixed capital asset” : see [1977] 1 W L R  1411, 1416F-G . In particu- D  
lar, m oney  spent, on  getting rid o f  a d isadvan tageous  asset is, as a m a tte r  o f  
law, capita l expenditure: see [1979] 1 W L R  683, 686D. It is w rong  to  disre
gard  the identifiable asset test by representing tha t  the underlying com mercial 
purpose o f  the paym ent is ju s t  the same as if there had  been no  disposal o f  a 
capital asset: see pages 686, 692.

E
T he shares o f  JM B  were a fixed capital asset ow ned  by the taxpayer 

com pany. By A ugust  1984, they had  becom e a d isadvan tageous  asset,  no t  in 
the sense tha t they had  a negative value in themselves, o r  tha t  it was impossi
ble for the taxpayer c o m p an y  to  dispose o f  them  w ithou t paying som ebody  
to  acquire them, bu t  in the sense th a t  J M B ’s im m inent insolvency would, 
unless averted, have ca ta s troph ic  effects on  the taxpayer  co m p a n y ’s own ^
business. In theory, the rescue o f  J M B ’s business could  have taken  various 
forms and  need not have involved a disposal by the taxpayer  co m p an y  o f  the 
JM B  shares. However, the rescue tha t  actually  took  place, indeed the only 
one tha t  was in practice available, did involve a d isposal by the taxpayer 
com pany  o f  the JM B  shares to  the B ank  o f  England. T he  te rm s on which the 
Bank o f  England was p repared  to  acquire the  shares were no t  open to  nego- ^
tia tion and  required the taxpayer  co m p an y  to  inject £50m into JM B  before 
the sale to o k  place. £50m was paid  in cons iderat ion  o f  the acquisition by the 
Bank o f  England o f  those shares. A ccordingly, the paym ent o f  £50m is c o r 
rectly characterised as the paym ent o f  a lum p sum necessary to  procure  the 
disposal o f  the JM B  shares and  as such m ust be a paym en t  o f  a capital 
nature .  Its character isa tion  as a capital paym ent is not altered by the obvious "
facts th a t  in o rder  to  preserve its own trade  the taxpayer  c o m p an y  had  to 
ensure th a t  JM B  would  con t inue  trading; th a t  it was therefore an  essential 
element o f  the a r rangem ents  agreed between the taxpayer  com pany  an d  the 
Bank o f  England  th a t  JM B  would  con t inue  to  t rade  following is acquisition 
by the Bank o f  England; and  th a t  the taxpayer  co m p a n y ’s sole m otive in 
entering into  the arrangem ents ,  an d  in paying the £50m as par t  o f  those *
arrangem ents ,  was to  preserve its ow n trade.

The a r rangem ents  agreed between the taxpayer co m p an y  and  the Bank 
o f  Eng land  m ust be regarded as a whole. It is unrealistic, an d  flies in the face 
o f  co m m on  sense, to  seek to  dissect the a r rangem en ts  in to  tw o separa te  ele
ments: see per  Vinelott J. [1990] 1 W L R  414. 421. As Fox L.J. [1991] 1 W L R
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A 558, 565 po in ted  out,  the posit ion  was in reality the sam e as if  the B ank  had
said "W e will take  over J .M .B . if  you  pay  us £50m .” F ox  L.J.,  a t  
pages 564G -565A , accurate ly  assessed the com m ercia l reality o f  the s i tua
tion. It is unreal an d  artificial to  regard  the taxpaye r  c o m p an y  as having dis
posed o f  the shares o f  JM B  for £1 and  as having  paid  £50m for the separate  
purpose  o f  preserving its ow n trade. This was an  indivisible piackage. The 

B £50m was ju s t  as necessary to  enable the Bank o f  Eng land  to  dispose o f  the
shares as it was to rescue JM B.

It is irrelevant to  the charac ter isa t ion  o f  the paym ent tha t  the sole p u r 
pose o f  the b o a rd  o f  the taxpayer c o m p an y  in agreeing to m ake  it was the 
preservation  o f  the taxpayer  c o m p a n y ’s ow n  business. W h a t  m atte rs  is the 

L m eans by which th a t  pu rpose  was achieved; as to  that,  see per  Vinelott J.
[1990] I W L R  414. 421A.

It does not assist the taxpayer  c o m p an y  to  say tha t  the paym ent was 
m ade for the enduring  benefit o f  its trade. It could  hard ly  have justified the 

Q  paym ent if  tha t  had no t been the case, b u t  th a t  is not de term inative  o f  the
capita l/incom e issue, any m ore  th a t  it was in M allet v. S tavely  Coal & Iron  
Co. L td. [1928] 2 KB 405, 420. So, too ,  in the  present case, the paym en t  o f  
£50m was m ade  by the taxpayer  co m p an y  in o rd e r  to  enable it to  dispose o f  
a d isadvan tageous  assset, nam ely the shares o f  JM B  for the endur ing  benefit 
o f  the taxpayer co m pany 's  trade.

E
The key to  the correct de te rm ina tion  o f  the n a tu re  o f  the expenditure  

lies in the n a tu re  o f  w ha t  happened: the n a tu re  o f  the rescue opera tion .  The 
means by which the rescue was achieved itself d em ons tra te s  tha t  it was cap i
tal expenditure. T he  fact th a t  the disposal o f  the shares was, and  had  to  be, 
to  a body  p repared  and  able to  s tand  by JM B  does not m ean  th a t  the expen- 

F  d iture was not incurred on  the disposal o f  the asset. By reason o f  the term s
imposed by the Bank o f  England the taxpayer  co m p an y  had  to  spend £50m. 
It is thus  im m aterial tha t  the benefit th a t  it got from  the expenditure  was the 
rescue. O ne  ca n n o t  divorce the expenditure  from the capita l asset.  O ne  can 
establish a p ro p e r  and  substan tia l link between the disposal o f  the shares and 
the expenditure. O ne ca n n o t  b reak  the link by virtue o f  the fact th a t  the tax- 

G  payer co m p an y 's  pu rpose  was to  preserve its t rade  by getting  rid o f  a d isad 
vantage to it. This is the answer to  all the taxpayer  c o m p a n y ’s possible 
analyses. A t the end  o f  the day  there is always som e  purpose.  It does not 
m a tte r  tha t  disposal o f  the shares by itself would  not have achieved anything. 
The rescue and  the disposal are no t two separa te  elements. T hey  have to  be 
considered together.

H
Park Q.C. in reply. The fact th a t  this was a very large, non-recurring  

paym ent is no t  a fac tor  o f  any real significance and  a lm ost neu tra l (as in 
Com m issioner o f  T axes  v. N changa C onsolidated Copper M ines Ltd. [1964] 
A C  948): see Com m issioners o f  In land Revenue  v. Carron Co. 45 T C  18, 
68 C -F .  T he  o the r  fac tor  to  consider  is the enduring  n a tu re  o f  the  advantage.

This was in a sense a single, indivisible deal, bu t  under  the whole deal 
there is no  d o u b t  at all tha t  the Bank o f  E ngland  did two things: (i) it 
accepted a transfer  o f  the shares and  (ii) it o rganised a rescue o f  the business. 
The crucial question  is: to  which did the paym en t  o f  the £50m relate? It 
related to  the Bank o f  E ng land 's  co nduc t  in organising  the rescue, not to  its 
accepting a transfer o f  the shares.
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It is correct to say tha t one looks at w ha t the paym ent achieved objec- A 
tively, but one does so from  the po in t o f  view o f  the payer.

The following cases were cited in a rgum en t  in addit ion  to  the cases g  
referred to  in the speeches:— Beaucham p  v. F. W. W oolworth P L C  61 T C  542;
[1990] A C  478; C om m issioner o f  Taxes  v. Nchanga C onsolidated Copper 
M ines L td . [1964] A C  948; Usher's W iltshire Brew ery L td. v. Bruce 6 T C  399; 
[1915] A C  433.

Lord Keith of Kinkel:— M y Lords, when at the end o f  Septem ber 1984 
Jo h n so n  M atth e y  Bankers Ltd. (“J M B ” ) was found  to  be in deep financial 
waters it was appa ren t  to  the d irectors  o f  its paren t  c o m p an y  Johnson  
M atthey  P L C  (“JM  PLC ")  tha t if  JM B  collapsed its collapse w ould  involve ^  
the des truc tion  o f  the business o f  JM  PLC. So they set ab o u t  finding ways 
and  m eans  o f  averting  the collapse o f  J M B  and  the agreem ent with the Bank 
o f  England was the result.

T he  agreem ent with the Bank o f  E ng land  did not include any c o n t ra c tu 
ally b inding u n der tak ing  by the la tte r  tha t  it would  s tand  by JM B . but there E 
was certainly a clear u n d ers tand ing  between it and  JM  P L C  tha t  tha t  was 
w hat would  happen.

The reason why the Bank o f  England was prepared  to rescue JM B  was 
not,  o f  course, because the Bank had  any  par t icu la r  regard  for JM  P L C 's  
position, but because it considered tha t  the collapse o f  JM B  would have F
extremely serious repercussions for the bank ing  world and  would  therefore 
be con tra ry  to  the public interest.  T he  condit ions  upon  which the Bank o f  
England  was willing to  rescue JM B  were first, tha t the whole share capital o f  
J M B  should  be transferred  to it for a nom inal considerat ion ,  and  second, 
tha t  JM  PLC  would  inject £50m into JM B . JM  P L C  satisfied these condi- 
tions and  so b rough t it ab o u t  tha t the Bank o f  Eng land  rescued JM B  and  G  
thus  saved JM  P L C 's  ow n business. T he  transfer  to the Bank o f  England o f  
the share capital o f  JM B  was no t an  end  and  purpose  in itself, bu t  was 
merely incidental to the purpose  o f  achieving the rescue opera tion  which was 
in fact achieved. T he  injection o f  £50m into JM B  was on a p ro p er  analysis 
no t the paym ent o f  the price for getting rid o f  a  burdensom e asset,  but a co n 
tr ibu tion  required by the Bank o f  England  tow ards  its p lanned  rescue opera-  H 
tion, the rest o f  the funds needed for it being supplied by the Bank of  
England.

A num ber  o f  decided cases m ake it clear tha t  a paym en t m ade  to get rid 
o f  an obstacle to  successful trad ing  is a revenue and  not a capital paym ent.  I . 
refer in par t icu lar  to M itchell v. B. W. N oble L t d . ( ]) [1927] 1 KB 719; Anglo- 
Persian OH Co. Ltd. v. Dale{2) [1932] I KB 124; and  Com m issioners o f  In land  
Revenue v. Carron Co.(3) 45 T C  18. This m ust be no  less true  o f  a paym ent 
m ade to  save the whole o f  an  existing business from  collapse. I am  ac co rd 
ingly o f  the op in ion  tha t  the decision o f  the G enera l  C om m issioners  in the

(i) i t  T C  372. (-) 16 T C  253. P) 1968 SLT 305.
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A present case was correct,  and  those o f  Vinelott J. and  the C o u r t  o f  A ppeal
were wrong.

M y Lords, for these reasons, and  those m ore fully set o u t  in the 
speeches o f  my noble an d  learned friends Lord  T em plem an  and  Lord  G o f f  o f  
Chieveley, I would  allow this appeal.

Lord Emslie:— M y Lords, 1 have had  the advan tage  o f  read ing  in draf t  
the speech o f  my noble and  learned friend Lord  K eith  o f  K inkel and  the 
speeches to  be delivered by my noble and  learned friends L ords  T em plem an  
and  G o ff  o f  Chieveley.

C  These speeches have persuaded  me, on  reflection, th a t  the analysis by
and  the conclusions o f  Vinelott J. an d  o f  the  C o u r t  o f  A ppeal which, ini
tially. I found  attractive, are too  narrow ly  based. F o r  the reasons given by 
my noble and  learned friends I w ould  allow this appeal.

Lord Templeman:— M y Lords, the taxpayer,  Jo h n so n  M atth e y  PLC, 
u  trades in p la tinum . In 1984 the taxpayer  ow ned all the shares in Jo h n so n

M atthey  Bankers Ltd. ( " JM B ") ,  a c o m p an y  which carried  on a bank ing  busi
ness and  thereby assisted the f inancing o f  the taxpayer 's  p la t inum  trade. On 
S unday  30 Septem ber 1984 JM B  an d  the taxpayer  realised tha t  JM B  was 
unable to pay its debts in full as they fell due  and  tha t  unless further  capital 
was forthcom ing  JM B  could not open  for business the  following day. The 

E taxpayer also realised tha t  if  JM B  ceased business as a result o f  being unable
to meet its debts as they fell due, then the creditors  o f  the taxpayer  and  in 
par t icu la r  the creditors o f  the taxpayer  w ho were also creditors  o f  JM B  
would dem an d  im m edia te  repaym ent o f  the monies owed to  them  by the ta x 
payer and  would  w ithdraw  the credit facilities which enabled  the taxpaye r  to 
finance its activities. If JM B  could  no t open for business the following day 

‘ then the taxpayer  could not con t inue  to trade. In these c ircum stances the tax 
payer agreed to sell the shares in JM B  to the Bank o f  Eng land  for £1 and  to  
con tr ibu te  the sum o f  £50m to the resources o f  JM B  The Bank o f  England  
agreed to  buy the shares o f  JM B  on those  terms. T he  B ank  o f  England  
in tended and  the taxpayer expected tha t the Bank o f  Eng land  would  procure  
the sums in excess o f  £50m required  to  satisfy J M B ’s creditors.  T he  paym ent 

^  o f  £50m by the taxpayer  was necessary and  was m ade  to  enable the taxpayer
to  cont inue to  t rade  in p la t inum  o r  at all. T he  objects o f  the taxpayer  were 
achieved and  the taxpayer  continued  to  trade.

Section 74 o f  the Incom e and  C o rp o ra t io n  Taxes Act 1988, repeating  
earlier legislation in force in 1984. provides th a t  in com p u tin g  the a m o u n t  o f  
the profits  o f  a t rade  for  the pu rposes  o f  income tax and  co rp o ra t io n  tax “ . . .  
no sum shall be deducted  in respect o f— (a) any  disbursem ents  o r  expenses, 
not being m oney wholly and  exclusively laid out o r  expended  for the  p u r 
poses o f  the t rade .  . . ” , The G enera l  C om m iss ioners  found  and  it is no t  now 
disputed  th a t  the taxpayer 's  d isbursem ent o f  £50m to  JM B  was wholly and  
exclusively laid ou t  for the purposes  o f  the ta x p ay e r’s p la t inum  trade; the dis
bursem ent was m ade  for  the purpose  o f  preserving tha t  t rade  and  for no 
o ther  purpose. But this finding does no t au tom atica lly  enable the taxpayer  to 
deduct £50m in the co m p u ta t io n  o f  its profits; the deduc tion  can only be 
m ade if the £50m was a revenue expenditure  and  no t a capital expenditure. 
Profits are confined to  receipts o f  an  incom e nature : per  A tk in  L.J. in Cooper 
v. Stubbs  [1925] 2 KB 753 at 775. Conversely, expenses deductib le  in the 
co m p u ta t io n  o f  profits must be expenditure  o f  a revenue nature : per  V iscount
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Cave L.C. in Atherton  v. British Insu la ted  and H elsby Cables L td. [1926] A C  A 
205 at page 212 et sec/. " . . .  the p roblem  o f  d iscrim inating  between . . . an 
income disbursem ent and  a capital d isbursem ent . . . where the item lies on 
the borderline and  the task o f  assigning it to  income or  to  capital becomes 
one o f  m uch  refinement . . . .  While each case is found  to tu rn  upon  its own 
facts, and  no  infallible criterion emerges, nevertheless the decisions are useful 
as illustrations and  as a fford ing  indications o f  the kind o f  cons iderat ions  B 
which m ay relevantly be bo rne  in m ind  in ap p ro a ch in g  the p rob lem :” per  
L o rd  M acmillan  in Van den Berghs Ltd. v. C lark  [1935] A C  431 at 438.

In the present case the Genera l C om m issioners  he ld !1):

” . . .  tha t the £50nr paym ent was m ade  to  preserve the trade o f  [the ^  
taxpayer] from collapse . . .  and ,  as a paym ent to  preserve an  existing 
business, it was o f  a revenue nature . W e fu rthe r  find tha t  the paym ent 
was not converted  into a paym ent o f  a capital n a tu re  by the c ircum 
stance tha t  it was associated with the disposal o f  the JM B  shares .”

Vinelott J. and  the C o u r t  o f  A ppeal  (Fox, M c C o w an  and  Beldam L.JJ.)  
on the o ther  hand  concluded tha t  the £50m were paid to  set rid o f  the shares. D  
Vinelott J. [1990] S TC  149 at page 160 said(2):

“The purpose  o f  the b o a rd  o f  the taxpayer  c o m p an y  in agreeing to  
m ake tha t  paym en t  was no  d o u b t  to  preserve the taxpayer  c o m p a n y ’s 
business. But the m eans by which tha t  purpose  was achieved and  indeed 
. . .  the only m eans  by which it could be achieved was to  transfer  the 
shares o f  JM B  to the Bank and  par t  o f  a single transac t ion  or  arrange- *r-
m ent to pay £50m to ,1MB and  to release JM B  from any  obligation  to
repay it. These two elements ca n n o t  be severed, the one being treated  as 
the disposal for a nom ina l  consideration  o f  a worth less but not an  o n er
ous asset and  the o the r  as a paym ent m ade  to  preserve the business o f  
the taxpayer  c o m p a n y .”

F
In the C o u r t  o f  A ppeal Fox L.J. delivering the leading ju d g m e n t  said at
[1991] STC  259 a t  p. 2 6 5 0 :

“ JM B  was a capital asset o f  the taxpayer  c o m p an y  . . . the paym ent 
seems to me to  be a paym en t by the taxpayer  co m p an y  to enable it to 
get rid o f  a capital asset. T h a t  asset was not onerous  . . . but its con t in 
ued retention  was harm ful to the taxpayer  com pany .  In my view the G
co m m on  sense o f  the m a tte r  is tha t  the £50m was capita l expend itu re .”

T he  facts in the present case are unpreceden ted  bu t the au thori t ies  which 
speak o f  the rela tionship  between a paym ent and  a capital asset m ust  be c o n 
sidered.

J_|
In A therton  v. British Insulated and H elsby Cables L td .(4) [1926] A C  205 

the taxpayer  paid a lum p sum  as the nucleus o f  a pension fund  for its staff.
By a m ajority  the Flouse held th a t  the paym en t was an  expenditure  o f  cap i
tal. Viscount Cave said at_page 213 th a t  a “once and  for al l” paym ent could 
be chargeable against profits  and  instanced a paym ent m ade  to  an employee 
on retirem ent and  then he con t inued (5):

“ . . .  when an  expenditure  is m ade, no t  only  once and  for all, but 
with a view to  bringing into  existence an  asset o r  an advan tage  for the 
enduring  benefit o f  a  trade, I th ink th a t  there is very good  reason (in the 
absence o f  special circumstances leading to  an  opposite  conclusion) for

( ')  Page 46E /F  ante. (: ) Page 54A/C ante. (5) Page 60F ante.
(4) 10 T C  155. (5) Ibid , a t pages 192/193.
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A trea ting  such an  expenditure  as p roper ly  a t t r ib u tab le  not to  revenue but
to  capital.  . . . T he  object and  effect o f  the paym en t  o f  this large sum 
was to  enable the c o m p an y  to  establish the  pension fund  and  to  offer to 
all its existing and  fu ture  employees a sure provision for their old age, 
and  so to  ob ta in  for the c o m p an y  the substan tia l and  lasting advan tage  
o f  being in a posit ion th ro u g h o u t  its business life to  secure and  retain 

B the services o f  a con ten ted  and  efficient s taff .”

In the present case the paym en t  o f  £50m did not bring an  asset into existence 
and  did no t p rocure  an  advan tage  for the enduring  benefit o f  the trade. The 
paym ent rem oved once and  for  all the th rea t  to  the whole business o f  the 
taxpayer constitu ted  by the insolvency o f  JM B . So unless the paym en t  o f  

C  £50m was m ade  for the t ransfer  o f  an  existing asset,  nam ely  the  shares in
JM B . the sum o f  £50m was no t capita l expenditure.

In M itchell v. B.W . Noble L td. [1927] 1 KB 719, a d irec tor  could  have 
been dismissed for m isconduct bu t  was allowed to  retire and  was paid 

D  £50,000 in o rder  to  avoid publicity in jurious to the c o m p a n y ’s reputa tion .
The paym ent was held to  be an income expense. Lord  H a n w o r th  M .R . said, 
at page 737(1):

" I t  was a paym ent was m ade  in the course  o f  business, with refer
ence to  a pa r t icu la r  difficulty which arose in the course o f  the year, and  

E was m ade  not in o rder  to  secure an  ac tua l asset to  the c o m p an y  bu t to
enable the co m p an y  to con t inue  to  carry  on. as it had  done  in the past, 
the same type an d  high quality  o f  business, unfettered, and  unimperilled 
by the presence o f  one w ho, if  the  public had  know n ab o u t  his position, 
m ight have caused difficulty in his business and  w h o m  it was necessary 
to  deal and  settle with at once .”

In the present case the paym ent o f  £50m was m ade  in the course o f  business, 
dealing with the pa r t icu la r  difficulty which arose on  30 S eptem ber  1984 as a 
result o f  the insolvency o f  JM B , and  the  paym ent was m ade  to enable the 
taxpayer to  con t inue  to carry  on business unimperilled by the associa tion  o f  

G  the taxpayer  with JM B .

In Anglo-Persian Oil Co. L td . v. D ale(2) [1932] 1 K B 124, a paym en t te r
m inating  a d isadvan tageous  agency con trac t  was held to be a  revenue pay 
ment. R o m er  L..I. po in ted  ou t at page 146 th a t  in apply ing  the test laid dow n 
by Lord  Cave in A therton 's  case “ . . .  en d u r in g ” m eans  “endur ing  in the way 
th a t  fixed capital endures .” T he  advan tage  need not be o f  a positive c h a rac 
ter but m ay consist in the getting rid o f  an  item o f  fixed capita l th a t  is o f  an 
onerous  character .  In D a le ’s case the paym en t got rid o f  a  d isadvan tageous  
agency con trac t  but did not p rocure  any  endur ing  capital benefit.

I In the present case the item o f  fixed capital which was got rid of, nam ely
the shares in JM B , were no t themselves o f  an  on ero u s  character .  The p ay 
m ent o f  £50m had  no  endu r ing  effect on  the capita l o f  the  taxpayer.  T he  p ay 
m ent o f  £50m prevented  the whole business o f  the  taxpayer  from  being 
b ro u g h t  to  a grinding halt.

( ')  11 T C  372, a t pages 420/421 (-) 16 T C  253.
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In Southern  v. B orax Consolidated Ltd. ( ' )  [1941] 1 KB 111, the taxpayer  A 
incurred  legal expenses in defending its title to  land. Lawrence J. held tha t 
the paym ents  were revenue and  no t capita l an d  at page 116 said(2):

“ . .  .where a sum o f  m oney  is laid out for the acquisition or  the 
im provem ent o f  a  fixed capita l asset it is a t t r ibu tab le  to  capital,  bu t  . . . 
if no  a l tera t ion  is m ade  in the fixed capita l asset by the paym ent,  then it g
is properly  a t t r ibu tab le  to  revenue, being in substance a m a tte r  o f  m a in 
tenance, the m a in tenance  o f  the capital s tructure  or  the capital assets o f  
the c o m p a n y .”

By “m ain tenance” I take  the Judge to mean “ prese rva tion” . T he  expen
diture in tha t  case procured  for the taxpayer  the m a in tenance  o r  p reservation  £
of  its capital asset,  nam ely  its title to  land. In the present case the expendi
ture preserved the whole business o f  the taxpayer  a l though  it did no t  p re
serve any  par t icu lar  asset.

In A ssocia ted  P ortland Cem ent M anufacturers Ltd. v. In land Revenue  
C om m issioners(3) [1946] 1 All E R  68, the taxpayer  paid  a sum  to a retiring p>
direc tor  to  ob ta in  a covenan t by the d irec tor  th a t  he would  no t com pete  with 
the co m pany 's  business. This was held to  be a capital paym ent because the 
com pany  h ad  thereby im proved the value o f  its goodwill and  b rough t into 
existence an  advan tage  for the enduring  benefit o f  the trade.

In the present case the goodwill o f  the taxpayer  was no t im proved  but E
was saved from  extinction.

In C om m issioners o f  In land Revenue  v. C a n o n  Cu.(4) 45 T C  18 the tax 
payer was incorpora ted  by cha r te r  and  incurred  expense in ob ta in ing  a new 
char te r  the term s o f  which facilitated the adm in is t ra t ion  and  m anagem en t  o f  
the com pany. T he  expense o f  o b ta in ing  the new cha r te r  was held to  be a rev- F
enue expense because the object was to  rem ove obstacles to  p rofitab le  t r a d 
ing. T he  associa tion between the taxpayer  and  JM B  in the present case was a 
form idable  obstacle to  trad ing  at all.

Finally, in T ucker  v. Granada M otorw ay Services L td .{5) [1979] 1 W L R  
683 the price paid by the taxpayer  for p rocuring  a reduction in the rent G
payable under  a lease for the unexpired term o f  40 years was held to  be a 
paym ent a t tr ibu tab le  to  capital. Lord  W ilberforce at page 686 said(6):

“ It is c o m m o n  in cases which raise the ques tion  w hether  a paym ent 
is to  be trea ted  as a revenue or  as a  capital paym ent for indicia to  point 
different ways. In the end the courts  can  do little bet ter  than  form  an  j_j
opinion which way the balance lies. T here  are  a n u m b e r  o f  tests which 
have been sta ted  in reported  cases which it is useful to  apply, but we 
have been w arned  m ore  th a n  once not to  seek au tom atica lly  to apply  to 
one case w ords or  fo rm ulae  which have been found  useful in another .
. . . Nevertheless repor ted  cases are the  best tools th a t  we have, even if 
they m ay sometim es be blunt instrum ents.  I th ink  th a t  the key to  the j 
present case is to be found  in those cases which have sought to  identify 
an asset. In them  it seems reasonably  logical to s ta rt  with the a s su m p 
tion tha t m oney  spent on  the acquisi tion  o f  the asset should  be regarded 
as capital expenditure. Extensions from  this are, first, to  regard  m oney

( ')  23 T C  597. 
P ) 1968 SLT 305.

(-) Ihul, a t page 602. p )  27 T C  103.
(5) 53 T C  92. (<>) Ibid , a t pages 106I/107C.
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A spent on  getting  rid o f  a d isadvan tageous  asset as capita l expenditure
and , secondly, to  regard  m oney  spent on  im prov ing  the asset,  o r  m ak ing  
it m ore advan tageous ,  as capita l expenditure. In the la tte r  type o f  case it 
will have to  be considered w hether  the  expenditure  has the result sta ted  
o r  w hether  it should  be regarded as expenditure  on m a in tenance  or  
upkeep, and  some cases m ay pose difficult p rob lem s.”

B
In the light o f  the au thori t ies  it seems th a t  if the £50m were paid to p r o 

cure the transfer  o f  the shares in J M B  to  the B ank  o f  Eng land , the  paym en t  
is a t t r ibu tab le  to  capital. If, on the o the r  hand ,  the £50m were paid  to  
remove the th rea t posed by the insolvency o f  JM B  to the con t inua t ion  in 
business o f  the taxpayer, it seems th a t  the paym ent is a t t r ibu tab le  to  revenue. 

C In agreem ent with the G enera l  C om m issioners  and  with the submissions
forcefully m ade  by M r. Park  on beha lf  o f  the taxpayer  I have com e to  the 
conclusion th a t  the £50m were paid, an d  paid  solely, to enable the taxpayer 
to  be able to cont inue in business. T he  shares in JM B  were fully paid and  
worthless. The shares were freely transferab le  and  did not cons ti tu te  a threat 
to anybody. T he  insolvency o f  JM B  was a th rea t  to  the taxpaye r  and  £50m 

D were paid to remove th a t  threat.  It is true  th a t  the Bank o f  Eng land  were not
contractua lly  b o u n d  to  ensure th a t  the creditors  o f  JM B  were satisfied but 
£50m were paid  and  accepted  in the expectation , which was fulfilled, tha t  the 
creditors o f  JM B  would  be satisfied and  th a t  in consequence the taxpayer 
would  be able to  con t inue  in business. It is true also th a t  the B ank  o f  
England required tha t  the taxpayer  should  bo th  con tr ibu te  £50m to JM B  and  

E also transfer  the shares in JM B  to  the  Bank. But the £50m were no t paid to
persuade the B ank to  take the  shares. T he  £50m were paid  to  persuade the 
Bank to  rescue JM B .

I would  therefore allow the appeal  an d  restore the decision o f  the 
G enera l  Com missioners.

F
Lord G off o f Chieveley:— M y Lords, this appeal  is concerned  with the 

question  w hether  a sum o f  £50m expended  by the A ppellan t ,  Jo h n so n  
M atthey  PLC , in c ircum stances which I shall describe, should  be ch a rac 
terised for tax purposes as a cap ita l paym ent,  o r  a l ternatively as a revenue 
p aym ent deductible for the pu rposes  o f  co rp o ra t io n  tax. T h e  income tax 

G  Inspec tor  disallowed the deduction ,  bu t  the G enera l  C om m iss ioners  allowed
an  appeal from tha t  decision, ho ld ing  th a t  the paym ent was a revenue p ay 
m ent and  furthe r  th a t  it was laid o u t  wholly and  exclusively for  the purposes  
o f  the ta x p ay e r’s t rad e  an d  as such was proper ly  deductible. However, 
V inelott J. a llowed an  appeal  by the R evenue from  the decision o f  the 
G enera l  C om m issioners  on  the  g round  th a t  the  paym en t  was to  be charac-  

H terised as a capita l paym ent;  an d  the  C o u r t  o f  A ppea l upheld  the  decision o f  
Vinelott J., refusing leave to  appeal  to  you r  L o rd sh ip s’ House. T he  A ppellan t  
now appeals  to  your  L ordsh ips with the leave o f  this H ouse.  I shall refer to  
the A ppellan t  as “ JM  P L C ” , to  d is tinguish it f rom  its fo rm er  wholly ow ned  
subsidiary, Jo h n so n  M atth e y  B ankers  Ltd.,  which I shall refer to  as “ J M B ” .

I T he  facts have been helpfully sum m arised  by the  parties in an  agreed
sta tem ent o f  facts; indeed the  facts are  in any  event n o t  in dispute. T he  p ay 
m ent in ques tion  was m ade  un d er  an  agreem ent reached  between J M  P L C  
a n d  the B ank  o f  Eng land  du r ing  the n igh t o f  S unday  30 S eptem ber  and  
M o n d a y  1 O ctobe r  1984, which was em bodied  in a written agreem ent on 
Tuesday  2 O ctober.  J M  P L C  is a co m p a n y  which carries on  a large t rade  in 
precious metals,  mainly p la tinum . JM B  carries on  a b ank ing  business, which
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includes dealing in bullion. In A ugust  and  Septem ber 1984 it em erged tha t  A 
JM B  was in m a jo r  f inancial difficulties. T he  Bank o f  Eng land  was duly 
inform ed. By the weekend o f  29 and  30 Septem ber,  J M B ’s b ank ing  business 
was on the brink o f  collapse and  it ap p e a re d ’ tha t ,  unless it was rescued. 
JM B  would not be able to open its doors  for business on the M o n d a y  m o r n 
ing, and  fu rthe r  that,  if JM B  collapsed, there would be a consequential 
knock-on  effect on JM  P L C ’s own p la t inum  trade, which to o  would  collapse. B 
By late Sunday  evening, w ha t  seemed to  be the  last hope  o f  saving JM B  (a 
transac t ion  involving the Bank o f  N o v a  Scotia) had  fallen th rough ; and  the 
Board o f  JM  P L C  concluded  th a t  a receiver h ad  to be ap p o in ted  for JM B , 
not for the con t inua t ion  o f  its trade, but fo r  the orderly realisation o f  its 
assets. The Bank o f  Eng land  was in form ed o f  this decision, which was to  be 
implemented at 1.30 a.m. on  M o n d a y  1 O ctober.  H owever, before th a t  time C 
the Bank o f  England pu t fo rw ard  a non-negotiab le  offer to  the Board  o f  JM  
PLC, to  the effect th a t  the Bank o f  England  would  purchase  the shares in 
JM B  for the nom inal cons iderat ion  o f  £1, subject to  JM  PLC  having previ
ously injected £50m into JM B

T he Bank o f  England  m ade  it plain th a t  its p roposa l  h ad  to  be accepted D  
in its entirety; but it was obvious th a t  the Bank in tended  to  m o u n t  a rescue 
opera tion  for JM B , and  indeed the Bank assured the b o a rd  o f  JM  P L C  that 
a s tandby  facility o f  at  least £250m would  be m ade  available to  JM B  to 
enable it to con t inue  trading. In the result , JM  P L C  ob ta ined  funding  o f  
£25m from  C h a r te r  C onsolidated ,  an d  with tha t  assistance was able to  accept 
the p roposal  o f  the Bank o f  England. T he  b o a rd  o f  JM  P L C  resolved tha t.  E 
conditionally  upon  a s tandby  facility o f  at least £250m being agreed, the 
offer o f  the Bank o f  England  should  be accepted. T he  resulting agreem ent 
was implem ented over the next tw o days. T he  £50m was injected by JM  PLC 
into JM B  in the form  o f  a loan and  waiver o f  repaym ent (it is agreed tha t 
no th ing  tu rns  on the form o f  the advance). T he  Bank o f  Eng land  organised a 
rescue o f  JM B . Press releases were issued by JM  P L C  and  the Bank o f  F  
Eng land  early on  the M o n d a y  m orning , and  bo th  JM B  and  JM  P L C  traded 
as no rm al on th a t  day. T he  agreem ent between JM  P L C  an d  the Bank o f  
England was reduced to  writing in a d o cum en t  d a ted  2 O c tober  1984. 
Clauses 1 and  2 o f  the agreem ent read as follows:—

“ 1. A ssets to be sold  G

The w hole o f  the issued share capita l o f  Bankers (the "shares'), sub 
ject to  P L C  advancing  a loan o f  £50 million to  Bankers and  w aiv
ing repaym ent o f  the same today.

2. Price H

The price to be paid by the Bank will be the sum  o f  £1.”

N o  m en tion  is m ade  in the agreem ent o f  any rescue o f  J M B  by the Bank 
o f  England.

I have a lready recorded tha t,  in assessing JM  P L C  to co rp o ra t io n  tax 
for the year 1984—85, the Revenue disallowed the deduction  o f  £50m as an 
expense o f  its p la tinum  trade, on  the g rounds,  first tha t  it was a capital p ay 
m ent and  not a revenue paym ent,  and  second th a t  the m oney  was no t laid 
ou t wholly and  exclusively for its p la t inum  trade; and  further  that,  on  JM  
P L C ’s appeal to the G enera l  Com m issioners ,  they decided bo th  po in ts  in its
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A favour. T he  second poin t has no t  been pursued; an d  y ou r  Lordsh ips,  like the
C o u r ts  below, are  concerned  only  with the first. T he  conclusion o f  the
Genera l C om m issioners  was expressed as follows! '):

“ We, therefore, find on  the evidence an d  argum en ts  pu t  before us, 
th a t  the £50m paym ent was m ade  to  preserve the t rade  o f  P L C  from  col- 

B  lapse, th a t  it did, in fact preserve the  t rad e  from  collapse and ,  as a pay 
m ent to  preserve an existing business, it was o f  a revenue nature .  We 
further  find tha t  the paym en t  was not converted  into a  p ay m en t  o f  a 
capita l n a tu re  by the circum stance th a t  it was associa ted  with the dis
posal o f  the JM B  shares .”

C Vinelott J. reversed the decision o f  the G enera l  Com m issioners .  He said
(see [1990] S TC  149, at  pages 160 161 )(2):

"T he  posit ion  in which the taxpayer  c o m p an y  found  itself  in the
early hours  o f  1 O ctobe r  1984 was th a t  unless the Bank was willing to  
suppo r t  JM B  and  to  m ake  its su p p o r t  know n  to  the public JM B  would 

D  be forced in to  l iqu idation  an d  th a t  a receiver w ou ld  have to  be
appo in ted  o f  the assets o f  the taxpayer  co m p an y  itself— not with a view 
to preserving its t rade  bu t to  ensure the orderly realisation o f  its assets. 
T he  Bank was not willing to  give th a t  su p p o r t  unless it was given c o n 
trol o f  JM B  by the transfer  o f  its entire shareho ld ing  and  pending  t ra n s 
fer o f  the shares by the right to  rem ove and  ap p o in t  its directors,  and  

£  unless JM B  was m ade  if  n o t  an  a t tractive  a t  least a less unat trac t ive
acquisition by the injection o f  £50m into it. T he  purpose  o f  the Board  o f  
the taxpaye r  co m p an y  in agreeing to  m a k e  th a t  p ay m en t  was no  d o u b t  
to preserve the taxpayer  co m p an y 's  business. But the m eans  by which 
tha t  pu rpose  was achieved and  indeed in the s ituation  o f  crisis in the 
early hours  o f  1 O c tober  the only m eans  by which it could  be achieved 

F  was to  t ransfer  the shares o f  JM B  to the  Bank  and  as pa r t  o f  a single
transact ion  or  a r rangem en t  to  pay £50m to  JM B  and  to  release JM B  
from  any obligation  to  repay it. These tw o elements ca n n o t  be severed, 
the one being trea ted  as the disposal for a nom ina l  considerat ion  o f  a 
worthless but not an  onerous  asset and  the o the r  as a p ay m en t  m ade  to  
preserve the business o f  the taxpayer  c o m p a n y .”

G
T he C o u r t  o f  A ppeal affirmed the  decision o f  V inelott J. F ox  L.J., who 

delivered the leading judgm en t ,  said (see [1991] STC  259 at p. 265)(?):

"T he  posit ion then, it seems to  me, is as follows; (i) JM B  was a ca p 
ital asset o f  the taxpayer  com pany ; (ii) the taxpayer  co m p a n y  disposed 

Fj o f  JM B  to the Bank; (iii) the only term s on  which the Bank was willing
to acquire JM B  was on  paym ent o f  the £50m by the taxpayer  co m p an y  
to  JM B .

The position was, in reality, the sam e as if the Bank had  said ‘We 
will take over JM B  if you  pay us £50m .’ W hichever way it was done, the 

j paym ent seems to  me to  be a paym en t  by the taxpayer  c o m p an y  to
enable it to get rid o f  a capita l asset. T h a t  asset was no t onerous  in the 
sense th a t  the  leases in M alle tt v. S taveley  C oal and  Iron Co. L td. were 
onerous,  but its con t inued  re ten tion  was harm fu l to  the taxpaye r  c o m 
pany. In my view the c o m m o n  sense o f  the m a tte r  is tha t  the £50m was 
capital expend itu re .”

( 1) Page 46E /F  ante. (: ) Pages 53I/54A /C ante. (5) Page 60D /F  ante.
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Before your  Lordships, Mr. Park  Q .C. for JM  P L C  advanced  the fol- A 
lowing submissions. He subm itted  th a t  the expenditure  o f  £50m could  only 
be a capital paym ent if expended as considera t ion  for o r  o therwise upon  (a) 
the acquisition o f  a capital asset; o r  (b) the im provem ent o f  a capital asset 
a lready owned; o r  (c) the d ivestiture o f  an  onerous  capital asset already 
owned. Here  the ques tion  was w hether  the paym ent fell into the third o f  
these categories. In his submission it did no t.  because the JM B  shares were a B 
worthless asset,  not an  onerous  capita l asset; and  the sum o f  £50m was not 
paid to the Bank o f  England  to  get rid o f  the worthless shares, but as a co n 
tr ibu tion  tow ards  the rescue opera tion  m o u n te d  by the Bank. In these cir
cum stances the paym ent,  which was in reality paid  ou t  to  protect the 
p la tinum  trade o f  JM  PLC , was not a capital paym ent but a revenue pay 
ment expended wholly and  exclusively for the purposes o f  tha t  trade. F o r  the C 
Revenue, M r. M oses Q.C. subm itted  tha t  the sum  o f  £50m was indeed 
expended by JM  P L C  to enable it to  get rid o f  the JM B  shares to  the Bank 
o f  England and  accordingly  the paym ent was one o f  a capital nature .  He 
recognised tha t ,  f rom  J M  P L C ’s po in t o f  view, the advan tage  o f  the agree
ment with the Bank o f  E ngland  was tha t  JM B  would  be rescued; but he sub 
mitted tha t,  because o f  the term s o f  the p roposa l  put fo rw ard  by the Bank, L) 
the agreem ent consisted o f  an  indivisible package com pris ing  the injection of  
£50m by JM  P LC  into JM B . and  the transfer  o f  the shares in JM B  to the 
Bank o f  Eng land  for a nom inal considerat ion ,  and  the agreem ent o f  the 
Bank to  accept the shares upon  those terms. Because o f  the term s o f  the 
B a n k ’s offer which JM  P L C  had  to  accept, it was forced to  spend £50m for 
the disposal, even though  the advan tage  to JM  P L C  was the rescue. E
A ccordingly the sum was expended to  get rid o f  the shares, and  so cons ti
tu ted  a capital paym ent.

I ap p roach  the m a tte r  as follows. I proceed on  the basis, which was 
accepted by bo th  parties, th a t  for the £50m to cons ti tu te  a capital paym en t it 
m ust have been paid  for the d ivestiture by JM  P L C  o f  a capital asset,  i.e. the F 
t ransfer  o f  the shares in JM B  to the Bank o f  England. I accordingly  tu rn  to 
the agreem ent between JM  P L C  and  the Bank. Here  I find th a t  the Bank 
agreed to  purchase  the shares for a nom inal considerat ion ,  subject to JM  
P L C  injecting £50m to  JM B  (by way o f  a loan and  waiver o f  repaym ent).  On 
the face o f  the agreem ent, therefore, it can  be said th a t  the m oney  was paid 
as a necessary step to  achieve the acceptance o f  the shares by the Bank. This G
is because there is no th ing  in the agreem ent to  the effect th a t  the m oney  was 
paid for any o the r  considera t ion  furnished by the Bank. In particu lar,  there 
is no  provision th a t  it was paid  in considera t ion  for  a rescue opera t ion  to  be 
m oun ted  by the Bank. O n  this reasoning, on  a true  analysis o f  the agreement 
JM  P L C  did no t inject the m oney  in to  JM B  (with the  £50m injected into the 
com pany)  to  the Bank for a nom inal consideration .  It therefore paid  the FI 
m oney  to  JM B  in o rder  to  achieve th a t  transfer.  This is the analysis which 
was accepted bo th  by Vinelott J. and  by the C o u r t  o f  Appeal.

I m ust confess th a t  a t  first I too  found  this analysis attractive. But on  
reflection I have com e to  the conclusion th a t  it is too  narrow ly  based, and  
ignores the reality o f  the situation. F o r  the reality was tha t ,  even though  the 
B ank  did n o t  (and  no  d o u b t  could  not)  prom ise  JM  P L C  th a t  it w ould  res
cue JM B , nevertheless it was plainly p lann ing  to  do  so, no t in J M  P L C ’s 
interest b u t  in the public interest, and  it exacted the £50m cash injection by 
JM  P L C  into JM B  as JM  P L C ’s co n tr ibu t ion  to  th a t  rescue. T h a t  explains 
why the sum  was no t payable to  the Bank, bu t  was s tipulated  to be a cash 
injection into JM B  before the shares in JM B  were transferred  to  the Bank.
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A JM  P L C  knew tha t  it could safely proceed in this way, w ithou t any  prom ise 
by the B ank  to  rescue JM B , because m atte rs  h ad  gone so far  th a t  the Bank 
was bou n d  to m o u n t  tha t  rescue as soon as J M B ’s d o o rs  were open for  busi
ness the following m orn ing . Strictly speaking, the m oney  was not paid  fo r  the 
rescue; b u t  it was nevertheless a  con tr ibu t ion  tow ards  the rescue which the 
bank  was inevitably going to  m o u n t  in the public interest. JM  P L C  was o f  

B course prepared  to  m ake  the con tr ibu t ion  to  the rescue because it was in its 
interest to  do  so. to  save its ow n p la t inum  t rad e  from  collapse. But in these 
c ircum stances the  paym en t ca n n o t  be described as m oney  paid  fo r  the 
divestiture o f  the shares; it was ra the r  a co n tr ibu t ion  to  the rescue o f  JM B  
planned by the Bank, which was a prerequis ite  o f  the transfer  o f  the shares in 
JM B  to the Bank for  a nom ina l considera tion .  As such it was, in m y opinion, 

C  a revenue paym ent.

It is im p o r ta n t  to  observe tha t  the paym en t  does not becom e a revenue
paym ent simply because JM  P L C  paid  the m oney  with the  purpose  o f  p re 
serving its p la tinum  trade from  collapse. T h a t  was the ap p ro a ch  o f  the 
Genera l Com m issioners,  which 1 d o  no t feel able to  accept. T he  ques tion  is 

D  ra the r  whether, on a true  analysis o f  the t ransact ion ,  the paym en t  is to  be 
characterised  as a paym ent o f  a  capita l nature .  T h a t  charac ter isa t ion  does 
no t depend upon  the motive or  purpose  o f  the taxpayer. Here it depends 
upon  the question  w hether  the  sum was paid  for the d isposal o f  a capital 
asset. I have com e to  the conclusion tha t,  on  a true analysis, the sum  was no t 
paid for the disposal o f  the shares. It was paid  by JM  P L C  as a con tr ibu tion  

E tow ards  the rescue o f  JM B  which JM  P L C  knew the Bank was going to
m o u n t  immediately  in the public interest. As such, it is in my opin ion  to  be
properly  characterised as a revenue paym ent.

F o r  these reasons, I would  allow the appeal.

F
Lord Jauncey  of Tullichettle:— M y Lords, the au thori t ies  d em o n s tra te  

how  narrow  can be the ques tion  w hether  a substan tia l paym ent for  the p u r 
poses o f  preserving the trad ing  posit ion  o f  a  taxpayer  c o m p an y  is o f  a rev
enue or  capital natu re  for the purposes  o f  com p u tin g  its trad ing  profit.  O n 
the one hand  are cases such as M organ  v. Tate & L y le  Lt d . ( ]) 35 T C  367 and  

q  Com m issioners o f  Inland Revenue  v. Carron C o.(2) 45 T C  18 and  on the o ther
hand  such cases as M a lle tt v. S taveley  Coal & Iron Co. Ltd. (3) [1928] 2 KB 
405 and  Tucker  v. Granada M otorw ay Services L td .O  [1979] 1 W L R  683.

In M organ  v. Tate & L yle  it was held bo th  in the C o u r t  o f  A ppeal  and  
in y ou r  L o rdsh ips’ H ouse tha t  it h ad  been open to  the G enera l

FI Com m issioners  as a m a tte r  o f  law to find, as they did tha t  expenditure
incurred in carry ing ou t a p ro p a g a n d a  cam paign  against nationalis ing  the
sugar refining industry  was wholly and  conclusively laid out for the purposes  
o f  the ta x p ay e r’s t rade  an d  was accordingly  an  admissible deduc tion  for 
income tax purposes. The expenditure  was, as H o d so n  L.J. said at page 
406(5):

" . . .  a p roper  debit item to  be charged  against the incom ings o f  the 
trade  when com p u tin g  the balance o f  the profits  o f  it, and  is none  the 
less a p ro p e r  revenue charge because it is laid ou t for the purpose  o f  p re
serving the assets o f  the C o m p a n y .”

( ') [1955] A C  21. F ) 1968 SLT 305. (3) 13 T C  772.
(«) 53 T C  92. (0  [1955] A C  21. a t page 47.
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In Com m issioners o f  Inland Revenue v. C a n o n  Co., a c o m p an y  incorpo- A 
rated  by char te r  incurred substan tia l expenditure  in ob ta in ing  a supp lem en
tary  char te r  which rem oved certain  restrictions in the  original cha r te r  which 
had  become archaic an d  unsuited to the successful opera t ion  o f  a com pany  in 
m odern  conditions. T he  grea ter  par t  o f  the expenditure  was incurred  in buy
ing o ff  two dissenting shareholders  w ho sought to  prevent the a l tera t ion  o f  
the original charter.  In rejecting the R evenue’s a rgum en t  tha t  the expenditure  B
was o f  a capital na tu re  because it p roduced  an  enduring  advan tage  to  the 
com pany. Lord  Reid at page 68 said('):

“O f  course they ob ta ined  an  advantage: com panies  do  not spend 
m oney either on capita l o r  income accoun t unless they expect to ob ta in  
an  advantage.  A nd  m oney  spent on  income accoun t ,  for exam ple on £  
durab le  repairs, m ay often yield on enduring  advan tage .  In a case o f  this 
kind w hat m atte rs  is the n a tu re  o f  the advan tage  for which the m oney 
was spent. This m oney  was spent to  rem ove an t iqua ted  restrictions 
which were preventing  profits  from  being earned. It created  no new 
asset."

D
In M allet v. Staveley Coal & Iron Co. Ltd. the C o u r t  o f  A ppeal held tha t 

paym ents  m ade  by a lessee com pany  for the acceptance o f  a su rrender  o f  one 
mining lease and  its release from  certain  onerous  obligations under  a second 
mining lease were capital paym ents . A t page 420 Sargant L.J.,  referring to 
the paym ent m ade  in rela tion  to  the second m in ing  lease said(2):

E
“ It is a paym ent m ade  for the purpose  o f  m odify ing  the conditions 

o f  an  existing asset so as to  m ake  the resultant te rm  m ore  advan tageous  
or  less d isadvan tageous  for the enduring  benefit o f  the trade. In tha t  
case it seems to  me th a t  the  w ords o f  the Lord  Chancellor ,  in themselves 
applicable to  the acquisition o f  a positive asset o r  possible advantage,  
are equally applicable to  the case w here the paym en t is m ade  for  the p  
purpose o f  getting rid o f  a perm anen t d isadvan tage  or  onerous  liability 
arising with regard  to  the lease, which was a perm anen t asset o f  the 
business.”

The reference to  the w ords o f  the L ord  Chance llo r  was to  the observa
tions o f  Viscount Cave L.C. in Atherton  v. British Insulated  & H elsby Cables q  
Ltd. [1926] A C  205 at page 213.

In Tucker  v. Granada M otorw ay Services Ltd. the taxpayer  paid a sum 
to procure  a reduction  in rent for the rem ain ing  40 years o f  a lease. Lord  
Wilberforce at [1979] 1 W L R  686C, after po in ting  out tha t  it was c o m m o n  in 
cases which raised the ques tion  w hether  a paym ent was to  be trea ted  as one H 
o f  revenue or  capital for indicia to po in t  different ways, sa id(3):

“ I th ink tha t the key to  the present case is to  be found  in those 
cases which have sought to  identify an  asset.  In them  it seems rea so n 
ably logical to s ta rt  with the assum ption  tha t  m oney  spent on  the acqu i
sition o f  the asset should  be regarded as capita l expenditure. Extensions j 
from this are, first, to regard m oney  spent on  getting rid o f  a d isadvan 
tageous asset as capita l expenditure  and , secondly, to  regard  m oney 
spent on im proving the asset,  o r  m ak ing  it m ore  advan tageous ,  as cap i
tal expenditure. In the la t te r  type o f  case it will have to  be considered

( ')  1968 SLT 305, a t page 307. 0  13 T C  772, at page 786.
0  53 T C  92. a t page 107 B/C.
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A w hether  the expenditure  has the result s ta ted  or  w hether  it should  be
regarded as expenditure  on m ain tenance  or  upkeep, and  some cases m ay 
pose difficult p rob lem s.”

T he  question  in this appeal is therefore  w hether  the £50m was paid  to 
dispose o f  the shares in JM B  or w hether  it was paid  to  enable  the taxpayer 

B co m p an y  to  continue to  trade by rem oving the  d ange r  o f  JM B 's  insolvency. 
My Lords, I m ust confess tha t  I was a t t rac ted  by the a rgum en t  for the 
C row n  tha t  the paym ent was m ade  to  enable the taxpayer  to  d ispose o f  the 
shares. However, the issue is n a r ro w  and  I do  no t feel inclined to  dissent 
from  w hat 1 unders tand  to  be the  view o f  the m ajor i ty  o f  your  Lordships.  I 
therefore agree tha t  the appeal should  be allowed and  the decision o f  the 

C Genera l C om m issioners  restored.

Appeal allowed, with costs.

[Solicitors:— Messrs. T ay lo r  Joynson  G arre t t :  Solicitor o f  
In land  Revenue.]
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