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more; they are for weekly compensation
only, and for nothing else. Now it seems
to have been maintained before the arbitra-
tor, to judge from the questions stated by
him in the case, that what follows changes
these payments for weekly compensation,
as far as the statute is concerned, into
either a discharge in respect that incapacity
had ceased, which, it is stated in the case
is not so, or as redemption money for all
future weekly payments. Now I think it
clear that such contentions are untenable,
and that in no view could the document
founded on by the appellant be regarded as
a valid statutory discharge; but Mr Dykes,
in a very careful and able argument, says
it is beside the question to consider this
discharge as being either a discharge on
account of the incapacity having ceased or
otherwise under the statute. He maintains
that it must be considered simply as a
common law discharge of all future claims.
Taking it then as a common law discharge,
what do we ind? We find it sets forth as
follows—*‘ Received the sum of Ten pounds,
two shillings and sixpence, being the
amounts mentioned on this form, in full
satisfaction and discharge of all claims
‘whatsoever I may have against Mr C.
Macandrew for the personal injury by
accident sustained by me on or about the
3rd November 1909.”

Now my first observation is that the
consideration which is stated is a false
one. It is stated that the consideration
for the discharge is this sum of £10, 2s. 6d.
That is false on the face of the document
itself, because we see from what imme-
diately comes before that that sum of £10,
2s. 6d. was just the summation of the
payments which were paid as weekly com-
pensation from time to time from the
commencement of their becoming due up
to 9th March. So this is a false considera-
tion, and possibly that would be suffi-
cient to entitle the Court to disregard the
so-called *‘ final discharge.”

But let us pass from thab and inquire
what was the consideration given for this
“final discharge.” The answer must be
that there was no consideration at all, and
that the discharge was purely gratuitous.
The sum of £10, 2s. 6d. is mentioned as
the consideration, but then we know that
this sum was never paid for the final dis-
charge. It had already been consumed in
weekly payments, and the discharge was

iven for no consideration whatever. It
is entirely sine causa, for it is stated that
there was no agreement between the parties
other than is presented by the receipt. In
that state of matters, viewing it as a
common law question, it comes within the
rule laid down in the case of Dickson v.
Halbert, 16 D. 586, for there the discharge
was granted entirely sine causa by people
who did not understand their legal rights,
which we may assume is the case here, for
I cannot believe, looking to the statements
of the Sheriff that the workman was a
man of “very low mental type,” that he
could appreciate what his legal rights were
and what he was giving up. In point of
fact, he gave this discharge in full without

any consideration whatever—that is to say,
he forfeited all claims for the future, and
that in the circumstances that he had not
then recovered from his incapacity, and
it is, we are informed, the fact that he has
not recovered yet. That being so, I think
we must hold that the Sheriff acted per-
fectly rightly in disregarding this discharge
altogether. It was within his competency
to do so, as was decided by the case of
Ellws v. Lochgelly Iron and Coal Company,
Limited, 1909 8.0, 1278, and I think he has
x_'igh't;tly dealt with the matter in disregard-
ing it.

The result will be that we affirm the
decision of the Sheriff, and hold that the
appellant has not a right to have his
memorandum recorded, and that the re-
spondent is entitled to have his memoran-
dum recorded.

The Lorp JusTicE-CLERK and LORD
DUNDAS were absent.

The Court answered the fifth question of
law in the affirmative.

Counsel for Appellant — Horne, K.C.—
Dykes. Agent—Robert Miller, 8.8.C.

Counsel for Respondent—Morison, K.C.
—Kirkland. Agents—J. Douglas Gardiner
& Mill, 8.8.C.

HOUSE OF LORDS.

Friday, March 31.

(Before the Lord Chancellor (Loreburn),
Lord Atkinson, and Lord Shaw).

INTERNATIONAL SPONGE
IMPORTERS LIMITED v. WATT & SON.

Principal and Agent— Fraud—Suale of
Goods— Course of Business— Scope of
Authority — Commercial Traveller Em-
bezzling Cash Paid him for Goods, Pay-
ments usually being Made by Cheque to
Principal.

Circumstances in which held that the
purchaser was not bound to pay over
again for goods for which he had
already paid, though such prior pay-
ment had been made, out of the usual
course of business, in cash to the seller’s
commercial traveller, who had em-
bezzled the money.

On February 13, 1909, the International
Sponge Importers, Limited, London, pwi-
suers, brought an action against Andrew
Watt & Sons, saddlers, Edinburgh, defen-
ders, in which they sought decree ordaining
the defenders to deliver to the pursuers in
as good condition as they were received
three consignments of sponges, or, on
failure to deliver, to make payment of
£314, 15s. 10d. as the value thereof. The
three consignments had been obtained
from Cohen, a traveller of the pursuers,
sponges not being sold by sample, and the
defenders had paid him in cash or by open
cheque in his favour, and he had embezzled
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the money, the embezzlement not being
immediately discovered owing to the con-
nivance of two confederates in the pur-
suers’ office. The common mode of making
ayment had been by crossed cheque in
avour of Cohen’s principals, sent to them
directly or handed to the traveller, the
goods being bought on credit.

The whole facts and circumstances are
given in their Lordships’ opinions.

On June 16, 1909, the Lord Ordinary
SALVESEN) decerned against the defen-

ers in terms of the alternative conclusion
of the summons. .

Opinion—*This is an action for delivery
of three parcels of sponges, or, failing
delivery, for payment of their value. The
case is interesting because of the legal
questions which arise, for the facts are
not seriously in dispute.

“The pursuers are a company formed
by an amalgamation of some of the leading
sponge importing firms in England, After
the amalgamation the firms in question
continued to use the old firms’ names with
the word ‘Branch’ added. One of the
firms was known as ‘Cresswell Brothers,’
and since 1903, when the limited liability
company was formed, Cresswell Brothers
continued to carry on their own business
as a branch of the company under the
designation Cresswell Brothers Branch.
This branch retained at all events some of
the former employees, including Henry
Cohen, a traveller, whose defalcations have
given rise to the present action. :

“The defenders have been regular cus-
tomers of Cresswell Brothers, and of that
branch of the pursuers’ business since 1898,
During the whole period, until recently,
Cohen was the traveller who called upon
them for orders, and through whom the
pursuers and their predecessors sold the
sponges which the defenders required
from them. In thesponge trade it appears
that business eannot be done by merely
showing samples; and accordingly Cohen
was supplied with cases of sponges for
disposaf amongst the customers whose
premises he visited. The regular course
of business was as follows:—Cohen sub-
mitted to the defenders for their inspec-
tion cases of sponges which he thought
might suit their business, and arranged
a price at which they agreed to buy. e
left the cases which the defenders had
agreed to purchase with them; forwarded
to Cresswell Brothers Branch a sale-sheet
showing the name and address of the
customer, the quantity of goods bought,
and the price. An invoice was then sent
by the pursuers’ said branch direct to the
defenders setting forth these transactions.
The goods were sold upon credit; and
when the credit expired a statement of
account was sent to the defenders, who
thereafter remitted the amount direct to
the pursuers. All such transactions were
settled by crossed cheques in favour of the
pursuers, generally transmitted by post,
but occasionally handed to the traveller
if he happened to be calling at a time when
a remittance was due. A receipt for pay-

ment written on an official slip was pasted
on the statement of account, which was
then posted or handed, as the case might
be, to the customer. Six months’ credit
was usually allowed to the defenders,
although on the invoice sent to them
there was the following printed notice—
‘Terms 24 per cent. discount for prompt
cash or net three months.” On other
invoices, applicable to cash sales, were
printed the words ‘Terms strictly net,’
notwithstanding which, and the fact that
a 5 per cent. discount for cash was de-
ducted from the account, the defenders
were apparently allowed to take some
months to make payment of the net sum.
A sale on 29th September 1899, for instance,
where a cash discount of 5 per cent. had
been allowed, was only paid for on 3lst
January 1900. On all the statements of
accounts there was a printed note —
‘Cheques to be crossed London and Joint
Stock Bank Account Payees,’ and in red
type at the side ‘No receipt valid unless
on the firm’s printed forms to be attached
hereto.’

¢ The invoices produced show that there
had been a great many transactions entered
into and settled in this way prior to the
first of those which are now in dispute.
On 15th October 1905 Cohen called on the
defenders and arranged with them to pur-
chase 400 sponges at 4s. each, the total
price thus being £80. Ascustomary, he left
the goods with the defenders, but on the
statement that they were getting the
sponges specially cheap on condition of
their making payment in cash he induced
them to give him a cheque in his own name
for £80, and granted them a receipt in the
following terms:—‘Bought of H. CUohen
400 sponges, 4s. each, £80. Paid by cheque
20 October 1905. Harry Cohen.’ This
transaction Cohen reported on the sale
sheet as a sale on credit for the amount
of £87, 1s. 8d., to be charged as at 10th
January 1906, and it entered pursuers’
books in this form. It would thus appear
as if Cohen at that time had intended to
find the £87 when it became due—taking
the use of the £80 in the meantime for his
own purposes. No invoice was ever sent
in connection with this transaction, but
the sum due on the 10th of January was
included in the account rendered to the
defenders in April 1906. On 7th April the
defenders wrote a letter in which they say
—*We have your account due in June, and
as we are checking all our quarterly
accounts we find no invoice for item 10th
January £87, 1s, 8d. We think it better
to call your attention to this at once.
Kindly send an invoice at once.’ Mr
Cresswell says that he never saw this
letter, and as other clerks in the office
were conspiring with Cohen to defraud
the company it may well be that it was
withheld from him—Cohen no doubt hav-
ing explained to his confederates that
he had already received payment of the
amount. The result was that in the next
statement of account the clerk rendering
it dropped out this item. The defenders,
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however, do not say that they identified
this transaction as being the one in respect
of which they had paid £80 to Cohen.

““On the books being audited at the end
of the year 1906 the auditor says that he
noticed that the sum of £87, 1s. 8d. was
still outstanding, although other subse-
quent items had been duly settled; and
that he made a violet ink marking on the
account of the defenders in the pursuers’
books so that it might receive their atten-
tion. This marking was found to be
deleted in violet ink, presumably by one
of Cohen’s confederates, and Mr Cress-
well’s attention was not called to the
account. The auditor at the same time
sent to the defenders a statement of the
amount due by them, which included this
item of £87, 1s. 8d., asking them to notify
him if the amount was not still outstand-
ing, but the defenders say that they did
not receive any such notification, and there
is no proof otherwise that they did. Hence
it was not until 1908 that Cohen’s fraud
was discovered.

“In the meantime other two transactions
had been entered into of the same descrip-
tion. The first was the sale in October
1907 by Cohen to the defenders of 270
Turkey sponges at 4s. each, amounting
to £54. Here again the defenders were
induced to give a cheque in Cohen’s favour
for the amount; and they were content
with a receipt written on a balf sheet of
ordinary writing paper in the following
terms—* Qctober 8, 1907, To Messrs Watt
& Sons, Edinburgh, 270 Tky. sponges at
4s., £54, 0s. 0d. Paid by cheque same date.
Henry Cohen.” The excuse given by Cohen
for asking the cheque in his own name
was that he would thereby save bank
charges to the pursuers, the transaction
being again a cash one.

*The third transaction was entered into
in May 1908, when Cohen again called on
the defenders and arranged with them
to purchase 740 Turkey sponges at 3s. 6d.,
being £129, 10s. in all. He allowed them
a deduction from the price of £9, 10s.,
and received cash to the amount of £120,
in return for which he gave the defenders
a receipt on one of the pursuers’ foreign
invoice forms, dated 18th May 1908, and
signed ‘For International Sponge Im-
porters, Limited, Cresswell Branch. H.
Cohen. With thanks.” Neither of the two
transactions last mentioned was reported
to the pursuers, nor was any part of the
price of any of the three parcels accounted
for to them; and it was only in August
1908 that they discovered how they had
been defranded. They then took criminal
proceedings against Cohen aud two other
employees named Barker and Small.
Cohen and Barker eluded the police, but
Small was convicted and sentenced to six
months’ imprisonment,

“In all three transactions the price
arranged by Cohen was below the actual
" cost price to the pursuers. They state the
cost prices to have been in the three cases,
as follows :—£83, 6s. 8d., £61, 17s. 6d., and
£169, 11s. 8d.:; and it is for the sum of
these amounts that they sue. The sponges

have all long since been disposed of by
the defenders, and have no doubt been
consumed.

““The case for the pursuers is that the
goods delivered to the defenders were in
effect stolen by Cohen, or at any rate that
he had no right to sell and deliver them
to the defenders; that accordingly the
property of the goods did not pass to them,
and that as the goods themselves have
ceased to exist the defenders are bound
to account to the true owners for their
value.

*“The defenders, on the other hand,
maintained that Cohen was a mercantile
agent within the meaning of the Factors
Act, and being in possession of the goods
which he professed to sell, that the defen-
ders acquired an unchallengable title by
the purchases from him, followed by
delivery of the goods; and alternatively,
that Cohen had express, or at least implied,
authority to sell the pursuers’ goods at
whatever price he chose to fix, and that
accordingly the sale by him to the defenders
tra,x‘lisferred to them the property of the
goods.

“] am against the defenders on both
their contentions. A traveller for a mer-
cantile firm is no doubt an agent for that
firm just as any of their servants is or may
be an agent, but in my opinion he is not a
mercantile agent to whom the Factors Act
applies. Moreover, any one dealing with
a traveller knows that he has not unlimited
power of disposal of his master’s goods,
but can only sell them at the price at
which they have authorised him to sell
them, and I hold that this was well known
to the defenders, as the whole course of
their dealings with the pursuers shows.
No doubt it was an understood thing that
if Cohen could not get the list price he
might take orders for sponges at a some-
what lower price where the lot was a large
one, or he could secure a new customer by
doing so, but until his sale was homologated
by the pursuers by their sending an invoice
I think there was no sale which was bind-
ing upon them. It is preposterous to say
that a mere traveller can make binding
contracts of sale of his master’s goods for
half their value so long as the purchaser
was not cognisant of the fraud, which is
the proposition that the defenders have to
maintain, If this were so any traveller
might inflict enormous loss upon his em-
ployer, for his alleged authority to bind
him by contracts of sale is of course the
same whether he is in possession of the
actual goods or merely of samples. No
authority was guoted to me in favour of

- this proposition, and I am aware of none

which would infer such startling results.
“In the present case it is admitted that’
Cohen did not receive from the defenders
the list prices at which he was authorised
to sell, nor prices which were within the
limited discretion which he had previously
exercised, and which had been homolo-
gated by the pursuers. The alleged sales
by Cohen were therefore not sales binding
upon the pursuers; and if so they were
ineffectual to pass the property from the
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pursuers to the defenders. A person who
deals with a servant of another who has
to his knowledge only a limited maundate,
takes the risk of the servant acting within
the scope of his authority, and he can
readily inform himself on this head by
notifying the traveller’s employer of the
transaction which he has entered into. If
the defenders had taken this course in any
of the three transactions they would all
have been promptly repudiated by the
pursuers, and in the face of such repudia-
tion T think it not doubtful that the
defenders could not have stuck to the
property of the sponges received through
Cohen.

“Even if the sale and delivery of the
three parcels of sponges by Cohen could
be held as sufficient in law to pass the
property to the defenders, the pursuers’
claim would not be excluded, although in
that case it would be limited to the prices
agreed upon. As the defenders were aware
that the goods were not Cohen’s but the
pursuers’, it falls npon them to discharge
themselves of payment of the price. In
the first two transactions the written
evidence on which they rely is consistent
with Cohen having been the seller himself,
although the defenders say that they trans-
acted with him only as the pursuers’ repre-
sentative. The two receipts bear that the
goods were sold to them by Cohen, and he
discharges them of the price in his own
name. LThe cheque in each case was in
Cohen’s favour. The third transaction is
in form somewhat more favourable to the
defenders, although in substance it is not
in any different position. Now, as no part
of the money which was paid by the
defenders to Cohen ever reached the pur-
suers, the payments to Cohen cannot be
treated as payments to the pursuers, unless
Cohen was authorised expressly or im-
pliedly to receive payment for them. His
only express authority was to receive a
crossed cheque in the name of the pursuers
in payment of accounts which had been
rendered by them after invoices had been
duly sent out. He had noimplied authority
at all unless it is to be held that a traveller
is always authorised, in the absence of
express notice to the contrary, to receive
payment for his employer in coin or in
" cheques payable to the traveller himself.
No doubt some firms do authorise their
travellers to collect accounts, but I think
it cannot be affirmed as a general proposi-
tion that a traveller for a wholesale house
is entitled by the mere fact of his position
to discharge accounts of whatever amount
due to his employers in return for cheques
in his own favour or cash, and in the
present case I think the defenders had
express notice that Cohen was not so
entitled. The defenders say that they
never read the printed matter upon the
statements of accounts which they regu-
larly received during eleven years. I have
difficulty in believing them, but if it be
the fact, their fajlure to read the notice
will not excuse them. It is true that in
terms the notice applies to credit transac-
tions, but if such transactions were to be

paid for only by crossed cheques in favour
of the pursuers, and not in cash to the
travellers, it can scarcely be suggested
why any different method of payment
should be permitted in the case of a sale
where no credit was given. The unusual
reguest by Cohen that the cheques in the
first two cases should be drawn in his
favour ought, I think, to have put the
defenders upon their guard, and Mr Watt
practically confessed that it was only
because of the exuberant confidence he
reposed in Cohen that he was persuaded
into granting him a cheque in his own
name. Where a customer of a wholesale
firm departs in so striking a way from
the ordinary course of dealing between
him and them, and puts it into the power
of the traveller to defraud his employer,
he can scarcely complain if he is called
upon fo pay again to the true owner,
leaving him to have sach recourse as he
can against the defaulting traveller whom
he chose to trust, Apart from all this, the
three receipts produced are not in the form
which the defenders had notice would
alone be treated as valid, nor were the
payments in respect of which the receipts
were given in accordance with the direc-
tions as to the payment of accounts.

““The only other defence that it is neces-
sary to notice is that upon which plea 5
for the defenders is based. It was con-
tended that the pursuers were barred by
their own negligence from maintaining
that the property in the goods had not
passed, or that Cohen had not implied
authority to discharge accounts for the
price which he arranged with the defenders
on receiving payment in cash. The defen-
ders found on a similar transaction which
took place in February 1904, with regard
to which they produce a receipt, also
granted by Cohen, which is similar to
the first two receipts already referred to.
There is, however, no evidence except the
receipt itself with regard to this trans-
action. The pursuers say they are not
aware of any such transaction having
taken place, and Mr Watt has no distinct
recollection of it. For all that appears,
this may have been asale of sponges which
Cohen, contrary to his duty to the pur-
suers, had purchased and sold on his own
account. As regards the transaction in
October 1905, I have already dealt with
the documents which related to it. If it
had been brought home to the pursuers or
any of the directors that Cohen had made
a cash sale and had received the price,
and no objection had been taken, it might
have been inferred that he had authority
to make such sales, and to discharge the
price of the goods sold in the way he did;
but the evidence of Mr Cresswell, which 1
accept, is entirely against this, It is true
the fraud was not discovered for a con-
siderable time, and until the other two
transactions had been entered into, but
in the circumstances which I have already
narrated I do not think that any negligence
can be inferred against the responsible
offictals. There really does not seem any
practical way by which such frauds
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could be detected except by employing an
accountant to audit the books periodically,
and this precaution the pursuers adopted.
How it was that the fraud was not dis-
covered until two years and a half had
elapsed after the first transaction I have
already explained. In the whole circum-
stances I am unable to hold that there was
any negligence on the part of the pursuers
which would disentitle them to recover.
The initial mistake which led to the
whole loss was the defenders taking it for
granted that Cohen could dispose of the
pursuers’ goods and discharge the price
exactly as if they had been his own, an
assumption for which the defenders had
no warrant. Although, therefore, the case
is in one view a hard one, as every case
is where an innocent party has to suffer
the consequences of a fraud, I see no
alternative but to give the pursuers decree
in terms of the alternative conclusion of
the Summons.”

The defenders reclaimed, and on Decem-
ber 2nd, 1909 their Lordships of the Second
Division recalled the Lord Ordinary’s inter-
locutor and assoilzied the defenders.

Lorp Low—The summons in this case
seeks for decree against the defenders for
delivery to the pursuers in as good a
condition as they were received of three
consignments of sponges which they sup-
plied, or, failing such delivery, to make
payment to the pursuers of the sum of
£314, 15s. 10d. sterling as the value thereof.
Now these conclusions are framed upon
the footing that the property in the
sponges had not passed to the defenders,
and when we turn to the record we find
that the averment in support of the con-
clusions of the summons is that Cohen, the
pursuers’ traveller, had stolen the sponges.
And, accordingly, the summons is framed
in order to meet a case of stolen property
in the hands of the defenders.

I think it is plain that, at all events,
that case has not been established. There
was obviously no theft of the sponges
in this case. The sponges were sent from
fLiondon to Edinburgh consigned to Cohen,
the pursuers’ traveller, for the purpose
of being sold. The traveller took the
gponges to the defenders’ shop, and there
sold the sponges to them, delivered the
sponges, and received payment of the
price. [t is quite true that Cohen em-
bezzled the price after he had received
it, but there was no theft of the sponges,
and therefore the assumption upon which
the summons is framed—that the property
in the goods did not pass to the defenders
because they were stolen goods—has alto-
gether failed.

The Lord Ordinary, however, has held
that the pursuers have another case which,
although covered by their pleas-in-law, is
not, I think, specially averred in their
condescendence, but a case which brings
them within the scope of the summons,
because he has held that there was no
concluded contract between Cohen and the
defenders for the sale of the sponges, but
only a contract which was subject to the

approval and homologation of the pursuers.
Now let us consider how far that is a
sound view of the case. There was un-
doubtedly what purported to be a con-
cluded contract of sale. Cohen was in a
somewhat different position from the ordi-
nary traveller, in that his duty was not to
get orders for goods to be afterwards sent
by his principal; he had the goods with
him, and if he made the contract with a
trader he not only made a contract of sale
but delivered the goods. Now that was
what he did in this case, and prima facie
there was not only a contract of sale made,
but a sale actually concluded by delivery
of the goods and payment of the price.

Now the groynd upon which the Lord
Ordinary holds that that contract was not
binding unless and until it had been
homologated by the pursuers was this:
He says that Cohen was only authorised
to sell at a certain price—at the price
appearing in certain lists of the pursuers,
with, no doubt, a certain power of cutting
the price to a certain extent—but he says
the price at which the sponges were sold
to the defenders in the three transactions
in question was much lower than Cohen
had authority to sell at, and that that was
known to the defenders. Now, if that had

_been established I think that the Lord
Ordinary would have been justified in
his conclusion. But there is certainly no
evidence that the defenders knew, or, I
think, had any reason to suspect, that
Cohen was exceeding his authority in
selling the sponges to them at the price
which he did. No doubt the pursuers
supplied a price list to Cohen, but Mr
Cresswell admits that Cohen had a con-
siderable latitude in the way of selling for
lower prices, and he says, although he had
sometimes reason to complain of the prices
at which Cohen sold he never once repudi-
ated the transaction on the ground that
Cohen had exceeded his powers by selling
at too low a price.

In the next place, it is plain that in his
many transactions with the defenders they
were in the habit of bargaining about the
price, and that it was quite the practice of
Cohen to sell sponges in Edinburgh below
the list price. I observe that Mr Watt,
who was a witness, says that Cohen had
previously, in transactions which were in
no way challenged, sold sponges to them
which were upon the list at 6s. each at
4s.6d., which, I think, is a greater departure
from the list price than was the case in
any of the transactions in question except
the last. Then of course it is quite a
common thing when a traveller is selling

oods and a trader is purchasing goods,
?or the seller to represent that from the
circumstances he is able to give specially
good terms to the purchaser. And I
see no reason that the mere fact that
in these transactions Cohen represented
that he was able to sell the sponges at a
considerably lower price than appeared in
the list should suggest to the defenders
that he was exceeding his authority. So,
although I do think that the pursuers
wouldnot haveregarded Cohenasentitled to



520

The Scottish Law Reporter.— Vol. XL V11 [Inernatigpalidoonge Importers,

arch 31, 1911,

sell the sponges at such a small price as
that at which he sold these three consign-
ments—or at least the third consignment,
—1I see no reason whatever to come to the
conclusion that the defenders were aware,
or ought to have been aware, or ought to
have suspected, that Cohen was exceeding
his authority. I am therefore of opinion
that there is no ground for holding that
there was not a completed contract, or
that the contract which was made was not
binding until it had been homologated by
the pursuers.

Now that is really sufficient for the
disposal of the action as laid, because there
are no conclusions herc to meet any other
case than that of one in which the property
of the goods had not passed to the defen-
ders. But there was another ground which
was argued very anxiously to us, and
which, I think, raises the most serious
question in the case, and, as we have all
the materials for disposing of it, I think it
is much better that we should do so,
although perhaps the summons as laid is
not quite appropriate for the raising of the
question. That argument is this— Un.
doubtedly Cohen comnmitted afraud because
he embezzled the price in all the three
transactions in guestion. The pursuers

themselves are innocent of any participa-

tion in the fraud, and the defenders are
innocent of any intentional participation
in the fraud, and the question is, therefore,
which of two innocent sufferers from a
frand is to bear the loss. Now prima
facie the pursuers, whose servant com-
mitted the fraud, should bear the loss.
But they contend in this case that the
defenders must bear it, because it was their
negligence and their failure to follow the
ordinary practice which was adopted in
sales by the pursuers, and by the purchasers
from the pursuers, that put it in Cohen’s
power to commit a fraud, and therefore
they must bear the loss.

Now let ussee how thisstands. Inthefirst
place, there is introduced upon this branch
of the case the same argument as that to
which I have already alluded, namely, that
the smallness of the price at which Cohen
offered to sell these sponges should have
led the defenders to suspect that there was
something wrong. Now I will not reiterate
my opinion upon that. I see no reason
why the defendersshould disbelieve Oohen’s
statement that there were special circum-
stances which enabled him to offer them a
specially good bargain. And I think it is
not immaterial to remmember that Cohen
was not a stranger to the defenders. He
had been dealing with them as traveller
for the pursuers for many years, and they
had no reason to suppose that he was other-
wise than a perfectly honest agent. Then
the next ground upon which it is said that
the defenders enabled Cohen to commit
the fraud by their negligence was that they
did not insist upon getting a receipt on the
pursuers’ printed form. Now thatquestion
arises in this way—Although the sponges
were delivered by Cohen when the bargain
was made, it was the pursuers’ habit to
allow credit of three months, or sometimes

of six months, as the case might be, and
when the period of credit had expired
they were in the habit of sending to their
customers an account, and upon that
account there was a good deal of printed
matter, and among other things there
was a note to the effect, “No receipt valid
unless on the firm’s printed form to be
attached hereto.”

Now I have no doubt that it might have
been prudent for the defenders to demand
a receipt upon the printed form, but this
was not a case in which an account was
rendered with a note to that effect upon it.
It was a sale of goods over the counter,
handed over upon the one part, and pay-
ment made upon the other. But that is
not all. On the first two occasions Cohen
explained that he could not give them a
receipt upon a formal printed form as he
had exhausted his supply in Glasgow.
Upon the third occasion he did give them
a receipt upon the printed form. Accord-
ingly on the first two occasions he tendered
—and the defenders natural