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lawyer. I regret this appeal, and I am sorry that this is the case of a widow, but I am glad to 
say a widow by no means destitute of a living. On the contrary, I believe she is well provided 
for. And as to costs we must abide by the ordinary rule. The appeal must be dismissed, and 
dismissed with costs.

L o r d  C o l o n s  a y .— My Lords, I have really nothing to add to the observations which have 
just been made by my noble and learned friends. I think the flaw in the whole case of the 
appellant is assuming this to be a faculty, which it is not.

Interlocutors affirm ed, and appeals dismissed w ith costs.
A ppellants Agents, Hunter, Blair, and Cowan, W .S .; Loch and Maclaurin, Westminster.— 

Respondents Agents, Jam es Dalgleish, W .S .; William Robertson, Westminster.

MAY 9, 1870.;

W a l t e r  D u n c a n , Collector of Poor Rates for St. Vigeans, Forfarshire, 
Appellant, V. T H E  SCOTTISH NORTH E A ST E R N  RA ILW A Y COMPANY, 
Respondents.

Poor Rate—Exemption of Railway—Statute— Implied Repeal of Local Acts— Parochial Burden 
—In  1836 two special Acts authorizing railw ays to be made provided, that the lands conveyed 
to the company should not be liable fo r  land tax, cess, stipendschoolm aster's salary, nor any 
public or parish burden whatever, but the same should be p a id  by the original proprietor o f the 
lands.

H e l d  (reversing ju dgm ent), That the special Acts exempted the company from  poor rate as it then 
existed, but inasmuch as the Poor L a w  Amendment Act o f 1845, & and  9 Viet. c. 83, imposed a 
different rate on the railw ay as a new subject, and which rate d id  not depend on the value o f  
the land, this was an im plied repeal o f the exemption, and that the company was now liable to 
poor rates?

This was an appeal from an interlocutor of the Second Division, which recalled the Lord 
Ordinary’s interlocutor, both of which were as follows:—“ 15th M arch 1867.—Finds, that the 
suspenders, the Scottish North Eastern Railway Company, are not due to the respondent, the 
collector of poor rates for the parish of St. Vigeans, the sum of assessment for which warrant 
has been granted : Suspends sim pliciter the warrants and proceedings complained o f : Declares 
the interdict already granted perpetual, and decerns: Finds the respondent liable to the sus
penders in the expenses of process; allows an account thereof to be lodged, and remits to the 
auditor to tax the same, and to report.”

To this interlocutor his Lordship added the following:— “ Note.—The present case must be 
ruled by the decision of the Court in the case of the Scottish North Eastern R ailw ay Company 
v. Gardiner, 2 Macph. 537. The collector of poor rates for the parish of St. Vigeans has avowedly 

• disregarded that decision, and assessed the railway company without giving effect, in any respect, 
to the exemptions sanctioned by the judgment. The sum insisted for, and for enforcement of 
which poindings were executed of the company’s carriages and locomotives, is clearly not due to 
the whole extent. The Lord Ordinary would have been well pleased had he been enabled in the 
course of the process to fix the sum (within that demanded) truly due by the company, and he 
gave the collector an opportunity of shewing the limitation produced by the application of the 
decided case. The collector has been unable to do so, from causes alleged by him to be beyond 
his control. The Lord Ordinary has therefore felt, that he had no alternative but to grant 
suspension of the warrant and interdict against the prosecution of the poinding.”

Against this judgment the appellant presented a Reclaiming Note to the Judges of the Second 
Division of the Court; and of this date, after hearing counsel for the parties thereon, their 
Lordships pronounced the following interlocutor:—“ Recall in hoc statu the interlocutor com
plained o f : Find, that under the terms of the Statutes founded on the suspenders are not liable 
for poor rates, whether as owners or occupants, in respect of any portion of their railway con
structed wholly upon ground acquired by them in the manner and upon the footing specified in 
the said Statutes respectively authorizing the exemptions there conferred: But before answer as 1

1 See previous report 6 Macph. 152 ; 40 Sc. Jur. 76. S. C. L. R. 2 Sc. Ap. 20 ; 8 Macph. 
H. L. 53 ; 42 Sc. Jur. 410.
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to the amount of assessment charged for, that may thus be affected, appoints the suspenders to 
lodge a minute stating the extent and situation of the ground, or pieces of ground, for which they 
claim exemption, and the manner and terms in which the same were acquired as bearing upon 
the exemptions claimed, and that qtiam prim um P

The appellant presented a petition to the Second Division of the Court, praying their Lord- 
ships to grant leave to the appellant to present a petition of appeal to the House of Lords against 
the foresaid interlocutor of the said Second Division of date 12th December, (signed 13th Decem
ber,) and of this date, on advising the same, the Second Division of the Court granted leave to 
appeal.

The appellant thereupon appealed.
The Railway Company relied upon the two following enactments in their special A cts:—
By § 23 of the Act 6 Will. iv. c. 32, which authorized a railway to be made from Dundee and 

Arbroath, it is enacted— “  That the rights and titles to be granted in manner above mentioned 
to the said company to the lands and heritages therein described, shall not in any measure affect 
or diminish the right of the superiority of the sam e; but notwithstanding the said conveyances, 
the rights of superiority shall remain as before entire in the persons granting such conveyances; 
and the lands and heritages so conveyed to the said company shall not be liable for any feu 
duties or casualties to the superiors, nor for land tax, cess, stipend, schoolmaster’ s salary, nor 
any public or parish burden whatever, but the same shall be paid by the original proprietor of 
such lands or heritages.”

By another Act passed in the sixth year of the reign of His Majesty William iv., cap. 30, 
entitled, “  An Act for making and maintaining a railway between the royal burgh of Arbroath, in 
the county of Forfar, and the royal burgh of Forfar, in the same county,”  it is enacted, § 32— 
"  That the lands or heritages to be acquired for the purposes of this Act shall not be liable in 
payment of land tax, or of any feu duties, casualties of superiority, cess, stipends, schoolmaster’s 
salary, or other public or parochial burdens, unless it be so stipulated in the conveyance thereof 
to the said company, but the same shall be paid by the original proprietors of such lands or 
heritages, except in case the said company shall purchase or acquire the whole lands or 
heritages belonging to any person within the said parishes, in which case the said burdens shall 
be paid by the said company for the whole of such lands or heritages which may be so acquired 
as aforesaid.”

S ir  R. Palm er Q.C., and Anderson Q.C., for the appellant.— The respondents are not 
entitled to any exemption from poor rates. Poor rates are not public or parish burdens in the 
sense of the local Acts, at least as poor rates stood in 1836. The exemption was intended only 
to apply to taxes payable in respect of land, and to burdens existing at the date of the Statute— 
Forth and Clyde Canal v. Dumbarton, 6 D. 1036 ; Sprot v. H eriot’s Hospital, 7 S. 682 ; Scott 
v. Edm und, 12 D. 1077. In 1836 there were no poor rates levied on any railway iri Scotland. 
In 1839 it was settled by Anderson v. bnio?i Ca?ial Co., 1 D. 648, that each railway was assessable 
in a parish according to the value of the occupation in that parish. But in 1845, under the Poor 
Law Act, an entirely new assessment is imposed, and that not according to the value in each 
parish, but according to the mileage of the railway in that parish, treating the entire railway as 
a whole. This was an entirely new assessment—Adamson v. Edinburgh and Glasgow R ail
way Co., 15 D. 537; 2 Macq. App. 331, ante, p. 544. The assessment was again changed in 1854 
by the Valuation of Lands Acts, 17 and 18 Viet. c. 91, and 30 and 31 Viet. c. 80, and the mileage 
principle was modified by taking in part of the parochial system. Thus the assessment under 
the Poor Law and Valuation of Lands Acts entirely differed from the assessment existing in 1836, 
when the local Acts passed, and any exemption in those Acts could not extend to a new burden 
created afterwards by Statute—Paterson's Trustees v. Hu?iter, 2 Macph. 243. Poor rates are not 
burdens on land, at least so far as regards railways, which are land and something more, and 
are so treated by the Poor Law Act. The exemption, at all events, cannot extend beyond the 
landlord’s or owner’ s portion of the tax. The exemption extended only to taxes leviable accord
ing to the valued rent of lands and heritages, and poor rates are not leviable according to valued 
rent. Even if the exemption extends to poor rates, it merely shifts the burden of payment from 
the company to the original owners of the lands who disponed them to the railway company, and 
operates as a clause of relief in favour of the company as against those owners. The Poor Law 
Act, being general and absolute in its terms, impliedly repealed all previous exemptions—Great 
Central Gas Co. v. Clarke, 13 C. B. N. S., 838 ; Parochial Board o f Edinburgh v. A llan , ante, p. 
37 ; 1 Macq. App. 93, 24 Sc. Jur. 401 ; J P  W illiam  v. Adams, ante, p. 24 ; 1 Macq. App. 120; 
Gibson v. Forbes, 1 Macq. App. 106, ante, p. 1 1 1 .  And the 91st section also expressly repealed all 
inconsistent laws.

Lord Advocate (Young), and M ellish Q.C., for the respondents.—The exemption under the 
local Acts has not been repealed, and similar exemptions have often been maintained—Macfar- 
lane v. M onkland Railw ay Co., 2 Macph. 519 ; Scottish North Eastern Railw ay Co. v. Gardiner,
2 Macph. 537. The exemption was intended to free the land from such parochial burdens. In 
fact, the lands were sold poor rate free, and so were sold at a higher price, and if the company
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were made to pay poor rates notwithstanding, this will operate as confiscation pro tanto. The 
general rule is, that local Acts are not repealed by general Acts without express words. And 
existing exemptions were not repealed by the Poor Law Act— Gibson v. Forbes, 1 Macq. App. 
106, ante, p. 1 1 1 .  The Poor Law Act was intended merely to simplify the mode of assessing 
subjects, but not to alter the liability to rates; and the same is the case as to the Valuation of 

' Lands Acts.
Cur. adv. vu lt.

L o r d  C h a n c e l l o r  H a t h e r l e y .— My Lords, in this case the appellant complains of certain 
directions which have been given with reference to an assessment which he, as the collector of 
poor rates in the parish of St. Vigeans, in the county of Forfar, put in force against the respond
ents, the Scottish North Eastern Railway Company. His appeal is against an interlocutor which 
has been pronounced by the Court against his proceeding, as collector of the poor rates, to collect 
a rate which had been assessed upon the company.

The question which arises upon this appeal is—Whether or not, under the several Acts of 
Parliament passed with reference to the constitution of the companies represented by the Scottish 
North Eastern at the present time, the property through which the railway passes, and which is 
held by the railway company, is, or is not, exempt from the operation of an assessment which 
has been made with reference to the parish of St. Vigeans, that being a parish which the railway 
traverses, and as to which the assessment of the rate is now in question ?

There were originally two Acts of Parliament, one for constructing a railway from Arbroath to 
Forfar, and the other for constructing a railway from Dundee to Arbroath. The sections con
tained in these Railway Acts, with reference to the purchase of land for the several railways, were 
different in form, perhaps in some degree different in substance, but upon the present occasion, 
so far as we are called upon to pronounce a decision in this case, the form seems to be to the 
same effect in the one case and in the other.

By the 3d section of the Dundee and Arbroath Railway Act, the company was authorized to 
make the railway. By the 21st section the form of conveyance was specified, and by the 23rd 
section it was enacted, that “  the rights and titles to be granted, in manner above mentioned, to 
the said company to the lands and heritages therein described, shall not in any measure affect or 
diminish the rights of the superiority of the same, but notwithstanding the said conveyances the 
rights of superiority shall remain, as before, entire in the persons granting such conveyances, 
and the lands and heritages so conveyed to the said company shall not be liable for any feu 
duties or casualties to the superiors, nor for land tax, cess, stipend, schoolmaster’s salary, nor 
any public or parish burden whatever, but the same shall be paid by the original proprietor of 
such lands or heritages.”

This form of enactment appears to have been not infrequent at the time when the Act passed, 
which was in the year 183$, owing to a jealousy which was felt on the part of the proprietors of 
lands,’with reference to the influence conferred by holding a superiority, and with reference also, 
no doubt, to certain privileges which existed with reference to votes for the election of Members 
of Parliament, which rendered persons holding a superiority desirous of retaining it in their own 
hands ; and the intent of Parliament, no doubt, was, that this superiority should be so reserved, 
and that, the superiority being reserved, any assessment which might be made with reference to 
the ownership of the lands should continue to be paid by those who owned the lands, and that 
the Railway Company should take the lands free from those particular assessments which are 
here specified. There was no intention, of course, as against the public, of liberating the lands 
altogether from the payment of the rates. That is expressly asserted in the latter part of the 
clause, which says, that the lands shall not be liable to be conveyed to the company free of those 
particular charges, but that the same shall be paid by the original proprietors of such lands or 
heritages. The first words might have seemed to exempt the lands altogether, but in those 
words Parliament was intending to deal with a totally different subject matter, a matter with 
which the parish had nothing to do, namely, the question how the payments should be distributed 
between the vendors of the lands and the purchasers.

The Act for taking the land from Arbroath to Forfar differed in some degree from the Act I 
have adverted to. In that Act, passed in 1836, there wrere some special enactments. By the 
32d section of that Act a form of conveyance was pointed out which was to give a good title to 
the company. And in that same section it was provided, “ That the lands or heritages to be 
acquired for the purposes of this Act, shall not be liable in payment of land tax or any feu duties, 
casualties of superiority, cess, stipends, schoolmaster’s salary, or other public or parochial bur
dens, unless it be so stipulated in the conveyance thereof to the said company,” but the same 
shall be paid by the original proprietors of such lands or heritages, except in case the said com
pany “  shall purchase and acquire the whole lands or heritages belonging to any person within 
the said parishes, in which case the said burdens shall be paid by the said company for the whole 
of such lands or heritages which may be so acquired as aforesaid.”

There were therefore in this particular Act two special cases of exemption from the general rule,
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that of the vendors continuing to pay the assessments—namely, where it might be otherwise stipu
lated in the conveyance itself; and the other being, in the event of the railway company taking 
the whole of the proprietor's property—inasmuch as in that event the proprietor would cease to 
care anything further about his superiority, which of course would be put an end to by the whole 
of his property having been acquired, then in that case the company were to pay the rates. That 
only the more clearly demonstrates, that by the section which I have read in the previous Act 
there was no intention of affecting the rights of the parish to levy rates upon the property which 
might be taken by the railway company, but, that it is simply a matter of arrangement between 
the railway company and those from whom they purchased as to which of the two parties shall 
bear the burden.

Part of the argument that we have heard has been founded, in fact, upon that view of the case, 
because a portion of the argument was directed to this question, whether or not the position of 
the parties should not be regarded as one in which the parish had no concern whatever, but that 
the parish was simply to take the usual course of assessing the property in whosesoever hands it 
might be found ; but, that, when this assessment should be made by the parish, the right of the 
party holding the lands—namely, the railway company, (if the railway company should be the 
persons from whom the parish should demand and obtain the payment of the rate,) the right of 
the railway company would be this, and this only, to have recourse by virtue of these sections 
against the vendor as the person who would be liable to recoup them in respect of the provisions 
contained in the Statute. I do not think it necessary to pursue that inquiry, but the impression 
upon my own mind certainly is, that that cannot be read as the true construction of the Act, for 
there is not any specific direction in the Act, as there would have been if that had been the 
intention, authorizing the company to demand the amount of any payment they might make from 
the vendor, who would be bound to indemnify them. There is nothing in the Act pointing out 
that relation between the parties, or giving a remedy to the company for obtaining repayment 
from the vendor, which one would expect to find specifically pointed out, if such had been the 
intention. I do not think, therefore, that the case will turn upon any such construction of the 
Act as that which I have just referred to.

But, subsequently to these Acts, very great changes took place with reference to the whole 
arrangement of the poor law assessmant as regarded railways. At the time of this Act being 
passed, the lands in question occupied by the railway company would have to be treated like any 
other lands with reference to the poor rates, according as they were found valued and rated in the 
parish books. The owner who had been entered originally upon the parish book as owner of the 
land would, I apprehend, still have his name retained, for the purpose of convenience at least, 
under these Acts as owner of this land, which would be actually and bodily occupied and pos
sessed by the railway company, and he would be rated like any other owner for the portion of 
land which he had so parted with, but as to which, under the special provisions of the Act, he 
had chosen to retain this liability as owner in respect of contribution to the parochial burdens. 
That might have given rise, independently of the Act to which I shall presently have to refer, to 
difficult questions through the increased value that might be acquired by the land in consequence 
of its being occupied as a railway. If, for example, a cotton manufactory or mill had been built 
upon the property, the owner, I apprehend, would, under those sections, have been liable for the 
rate upon the increased value of the property so purchased, in consequence of its being placed in 
a more advantageous position by reason of the site being occupied by a factory or mill, or being 
made the subject of any other improvement.

But in the year 1845 an Act of Parliament was passed which entirely varied the position of the 
railway companies with reference to the mode in which they were to be assessed in regard to 
public burdens. It was an Act for the amendment and better administration of the laws relating 
to the relief of the poor in Scotland. It recites the expediency of improving the mode of assess
ment, and that the Acts for the relief of the poor should be extended; and then it provides, in 
the first section, that the word “  heritage ” shall extend to railways amongst other things. And 
then, in § 36, there is a provision, that “  where the one half of any assessment is imposed on the 
owners, and the other half on the tenants or occupants of lands and heritages, it shall be lawful 
for the parochial board, with the concurrence of the board of supervision, to determine and direct 
that the lands and heritages may be distinguished into two or more separate classes.”  There 
was distinct power given in this Act to assess one half upon the owner and the other half upon 
the occupier of the lands. And then, in § 43, it is enacted, “  where the one half of any assess
ment is imposed on the owners, and the other half upon the tenants or occupants of lands and 
heritages, it shall be competent for the collector of such assessment to levy the whole thereof 
upon the tenants or occupants, who shall be entitled to recover one half thereof from the owners." 
And then, in § 45, it is enacted “  That in cases where any canal or railway shall pass through, or 
be situate in more than one parish or combination, the proportion of the annual value thereof on 
which such assessment shall be made for each such parish or combination, shall be according to 
the number of miles or distance which such canal or railway passes through, or is situate in 
each parish or combination in proportion to the whole length.”
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It will be seen, that this introduces an entirely new principle with reference to the position of 

the owner of the land, who was bound, under the Railway Acts I have referred to, to pay such 
an assessment as should be made upon the land, qua land, as it was held by the railway com
pany as owners. It makes a difference in this most important respect, that the assessment in 
each parish upon land held by a railway company is wholly irrespective of any improvement 
made by the railway company in that particular parish. It is not like the case of a mill 
owner, or the case of a house residence, or any other improved building placed upon the 
land, but the assessment is to be wholly irrespective of anything that may happen in the 
parish at all with reference to the improvement of the land. Simply from the fact of its 
being part of a continuous system of railway, the land in the parish occupied by the rail
way is to be assessed upon any railway company which shall not have the privilege of exemption 
in proportion to the profit they are making on the whole of their line. So that, for instance, 
when these very railways (as it happened to both of them) had extended and formed part 
of a larger system of railways than they occupied before, when the whole was placed in the 
hands of one company as it has now become vested in the company who are the respondents 
in the present case, the profit made by the whole line of railway would have to be estimated, 
although no additional profit whatever is earned by this particular portion of the line, but it is 
merely an integral portion of the whole line upon which the whole profit is made. The value of 
the whole line is to be brought into consideration with reference to the length of distance which 
is traversed by the line of railway, and that also wholly irrespectively (as was pointed out by one 
noble and learned Lord here present, as having occurred in a case which came before him for 
decision in Scotland) of the amount of land itself occupied. And it depends simply upon the 
linear distance which may be occupied by the railway independently of the amount of land taken 
by way of cutting, which would of course differ very much from what the amount of land would 
be if it were carried on level ground. All that, the Legislature says, is not to be taken into 
consideration at a l l ; but the valuation is to be made in the particular manner here pointed out.

I think that upon this point I cannot do better than refer to the case of Adamson v. the 
Edinburgh and Glasgow R ailw ay Company—upon the interpretation of the Poor Law Act coming 
before the Court of Session. In that case the Lord President (whose attendance we have the 
advantage of having with us to-day) remarks, that the Poor Law Act “  prescribes a mode of 
assessing railways and canals different from any other kind of lands and heritages. It deals with 
railways as a whole, and apportions the annual value of the whole railway among the parishes 
according to the number of miles in each, not according to the annual value of the land occupied 
in each, nor according to the proportion of traffic in each, nor according to the amount of expend
iture upon construction in each, nor according to the profit of the amount received as compared 
with the expense of working in each parish. ‘All these, considerations are thrown aside, though 
all of them would be essential to strict justice, if the apportionment of the assessment was to bear 
reference to the relative parochial value of the works contributing to the gross annual value. 
But all these considerations are set aside. The actual value, positive or relative, of the part of 
the railway situated within each parish is excluded from the inquiry. The railway is to be taken 
as a whole, and the annual value thereof is to be ascertained, and when the annual value as a 
whole shall have been ascertained, then that annual value is to be apportioned according to the 
enactment of the Statute. The question now to be decided is, what are the component elements 
of that species of heritage called a railway, the annual value of which as a whole for letting is to 
be estimated ? It is not merely the land on which the rails are laid ; it is the whole composite 
subject making up the railway.”  And then the learned and noble Lord says—“  The Statute has 
singled out this new species of property called ‘ railway,’ consisting of lands, buildings, and 
excavations, and fixtures of various kinds combined as a whole for one purpose and producing 
one annual value, and has directed the annual value of that composite to be ascertained, and 
being ascertained to be apportioned in a particular manner.”

It appears to me, that after an Act of Parliament so entirely varying the subject matter of 
assessment in this particular parish from whatrit was at the time that the Acts of 1835 and 1836 
were passed, it is impossible to apply the sections contained in these Railway Acts to the state 
of things as it now exists.

There is contained in this Act which I have just referred to, the Poor Law Act of Scotland, a 
clause which I will read, namely, the 9 1s t ; but I think that, even without referring to that clause 
at all, the matter might be well rested upon general principle. The 91st section says, “  That all 
laws, statutes, and usages, shall be, and the same are, hereby repealed, in so far as they are at 
variance or inconsistent with the provisions of this Act, provided always that the same shall 

' continue in force in all other respects.”
I do not think it is necessary to call in aid that particular section which has been relied upon 

in the argument as repealing in effect the provisions of those Acts of 1835 and 1836. For w'hat 
strikes me is this, that the true construction and meaning of this Act being, not that the land is 
to be exempt from contribution to the parish burdens, but that the owner of the land is to pay 
those burdens of which the Act there speaks, namely, that he is to pay those assessments which
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were then in esse, and were then the assessment and burdens which affected the land—that pro
vision charging the owner with the burdens then affecting the land cannot be extended to a state of 
things, in which the burden may be extended to some twenty or thirty times the amount of burden 
that could by any possibility have been contemplated, a burden which would not be ascertained 
by the improvements made in the land in question, but would be a burden imposed upon a totally 
different principle. And to say, that the owner was to have thrown upon him the payment of a 
burden assessed upon a totally different principle, and of a totally different character from any
thing that then existed as affecting, or as by the then state of the law capable by possibility of 
affecting, this land, would be to make a contract totally different from that Parliamentary contract 
which was then made between the parties, and to throw upon the owners a burden which they 
were never intended, in any form whatever, to be subject to. I apprehend that when those Acts 
of Parliament said, that the ground occupied by the railway shall be exempt from those different 
burdens mentioned, there was no contemplation whatever of burdens of a totally different 
description that might be imposed upon the land by subsequent Acts of Parliament. And when 
the new burdens came to be imposed, he, just like any other subject of the realm, who had to 
bear any new burden imposed upon his property, would be freed from the previously existing 
burdens ; he would be freed from all, that then, either expressly or by implication, was done away. 
But there is no immunity given to him from those taxes which might be hereafter imposed upon 
a totally different principle and of a totally different character.

This view of the case is no doubt greatly assisted by a variety of cases, with respect to which 
I need not go into any detail, which are referred to in the printed papers before us, in which in 
contracts between individuals it has been held, that contracts for indemnity between individuals 
do not imply contracts for indemnity against wholly new burdens which are newly imposed. 
Several authorities to that effect are cited in the papers before us, which it would be pedantry for 
me to go into in detail. None of them have a distinct and direct application to the case before 
us ; but the principle appears to me a perfectly sound one, that as to anything which, either by 
the then existing law was imposed upon the land, or which could, by any alteration taking place 
in the property without an alteration in the law, come to be imposed upon the land, those burdens 
the railway company was freed from. These burdens the owner must bear and submit to, but 
with regard to this totally different character of burden, imposed wholly irrespective of the value 
of the land itself, or even of the amount of land occupied and held, imposed simply upon the 
principle, that the railway company are going for a certain length of linear distance through the 
parish, these are burdens of a totally different character and description from anything intended 
to be dealt with by the Railway Acts.

Now, the Act of 1854 does not make any material difference in principle as regards any 
observations I have ventured to make upon the case, as compared with what would arise under 
the Act of 1845, but it introduces certain new regulations which were then for the first time 
imposed upon those whose duty it is to assess the property of railway companies, and an elaborate 
provision of this description is made in that Act. You are not to take exactly the linear distance 
as you did before, the linear distance happening to be a matter which has no distinct reference 
in any way to the value of the land in any given parish ; but there is an attempt in the Act of 
1854 (however unsuccessful it may be) to administer something more like a principle of rateable 
value with reference to the property in the parish itself, than that which existed under the former 
Act, because in assessing the whole value of the railway to be let, taking the whole line of rail
way, whatever its length may be, as a property to be let and to have a given value assigned to it, 
the Act directs that there shall be a deduction of 3 per cent, from that value in respect of depots, 
and other buildings of an important character, which may be occupied by the railway. That 
deduction having been made, you are then to take the linear assessment with reference to all the 
rest of the railway, and you add that to the linear value of the line in the parishes in which the 
buildings exist. So that there is a species of additional parochial value (if I may so express it) 
given to the railway in those places where the company have important buildings erected, and 
there would be an additional payment coming due to the parish in respect of the buildings so 
erected. That is no doubt in many respects a just and proper arrangement, because I presume 
those buildings would, amongst other things, tend by reason of the number of persons employed, 
and the number of persons about them, to bring into the place where the buildings were, those 
who might afterwards become burdensome upon the parish—some such principle I suppose 
prevailed when this enactment wras made—and that variation in the law was accordingly 
adopted. I do not think that in substance or in principle that has made any important variation 
in the view I take of this case as founded upon the Act of 1845.

The view I have taken of the case has been this, that the arrangement by which the land was 
to be exempted in the hands of the railway company, the owners paying the value, applied to the 
state of things as it then existed, and the state of payment which, as the law; then existed, 
would or might become due in respect of parochial assessment. But that has been superseded 
by a new system of poor rate, levied upon a totally different principle, not measured by an 
estimate of the quantity of land taken, but proceeding upon a totally different principle,

t



DUNCAN v. SCOTT. N. E. R. Co. [Z. Chelmsford's opinion^ 17731870 .]

being an assessment of property 'in such a way as wholly to alter the whole principle laid 
down by the two Railway Acts to which I have referred. And it theretore introduces a 
new tax upon the railway company in respect of those particular portions of land. Other
wise it certainly does seem to me, that a most absurd result would accrue, if you were to 
hold, that an owner could be made liable, from time to time, for additional burdens on account 
of the extension of a company’s railway. The extension of a company’ s railway might be greatly 
affected by causes altogether independent of the particular lines running through the parish in 
question. It might indeed happen, that these particular lines might, in consequence of that 
extension of the company’s railway, become less valuable thafi before. It is possible, that, in 
consequence of some new arrangements of things being made, the line of railway running 
through that particular parish might be scarcely at all used by passengers, while other districts 
might have a large and increasing traffic. And from a large and increasing traffic at the other 
end of the line, while the passengers only remained the same or were even reduced in quantity 
at this end of the line, a new and additional burden would, according to the construction con
tended for by the respondents, be thrown upon the owners in the parish who would have to bear 
that burden in consequence of the railway having advanced in prosperity in a different part of 
the country from that in which the railway, in respect of which the assessment was made, had 
been formed.

I apprehend, therefore, for these reasons, that the decision come to by the Court below, is 
erroneous, inasmuch as it has exempted the railway company from a contribution towards the 
rates in the parish of St. Vigeans. The interlocutor of the Lord Ordinary, I believe, has not 
been complained of in this appeal. What we probably ought to do, my Lords, upon the present 
occasion, would be to reverse the interlocutor which is appealed from—namely, that of the Court 
of Session,—and it may be possibly thought right by your Lordships to give some reasons, in 
the shape of findings, with reference to the grounds upon which we proceed in so doing. Those 
findings when put into a proper shape, which can readily be done if your Lordships should con
cur in this judgment, will precede the reversal of the interlocutor by your Lordships. Of course 
in this case no costs can be given upon either side. The case will be remitted to the Court of 
Session.

M r. Anderson.—The appellants will have the costs in the Court of Session.
L o r d  C h a n c e l l o r .—Those will be dealt with by the Court. The case will be remitted.
M r. Anderson.—That will be quite satisfactory, we shall get back the costs we have paid.
Lo r d  C h e l m s f o r d .—The question raised by this appeal is not free from difficulty.
The interlocutor appealed from finds, that under the terms of the Statute the suspenders (the 

Scottish North Eastern Railway Company) are not liable for poor rates, whether as owners or 
occupants, in respect of any portion of their railway constructed wholly upon ground acquired by 
them in the manner and upon the footing specified in the said Statutes respectively authorizing 
the exemption there conferred.

In 1836 two Acts were passed, one for making and maintaining a railway from Dundee to 
Arbroath, and the other from Arbroath to Forfar. Each of these Acts contains a clause of 
exemption from certain burdens of the lands and heritages to be acquired for the purposes of the 
Act.

The Lord Advocate, on behalf of the respondents, dealt with the clauses in the two Acts as 
substantially the same, but there are great differences in the wording of them.

It will be seen, that under the Arbroath and Forfar Act, the conveyance to the railway company 
might have stipulated, that the company should bear the burdens imposed upon the lands acquired 
by them, which could not have been under the former Act, and by the last mentioned Act, if the 
company purchased the whole of the lands of any person within any of the parishes through 
which the line runs, the burdens were to be borne and paid by the company, whereas by the 
former Act the burdens were always to be borne and paid by the original proprietor of the lands 
and heritages.

It seems extraordinary, that in two Acts of Parliament for the formation of two railways con
nected with each other, and passed at the same time, this difference in the wording of the exemp
tion clause should exist. Whether this was accidental or intentional it is impossible to say, 
but it certainly does not diminish the difficulty of ascertaining the intention and effect of these 
clauses. If the clause in the Arbroath and Forfar Railway Act is to be regarded, as similar 
clauses in other Acts have been, merely as regulating the rights of the original proprietors of the 
lands and heritages and the company inter se> this cannot be said of the clause in the Dundee 
and Arbroath Railway Act, which leaves nothing to the stipulations of the parties, but fixes the 
burdens of the lands and heritages upon the original proprietors.

It will be best to consider the case with reference to the clause in the Dundee and Arbroath 
Railway Act, as a decision upon the words of that clause will cover any question which can arise 
upon the Arbroath and Forfar Act.

I think no stress can properly be laid upon the fact, that the railway companies, for many years 
after the passing of their Acts, paid the poor rate assessment in respect of their railways. If
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they are not liable to this particular burden, the payment of it by them under a mistaken notion 
of their liability cannot operate as an estoppel, or in any way prejudice their right now to resist 
an unjust demand.

The first question to be determined, therefore, is, whether the clauses of exemption extend to 
poor rate. It is contended on the part of the appellant, that the words, “  the lands and heritages, 
etc., shall not be liable to parochial burdens or parish burdens,” are inapplicable to poor rate, 
which is not a burden upon land, but only a personal liability on an owner or occupant.

But although the poor rate is laid upon the owner or occupant personally, it is in respect of 
the lands and heritages owned or occupied by him, and therefore where lands are sold and con
veyed with a clause exempting the purchaser from ‘ ‘ parochial or parish burdens,” these words 
may, without any violence of construction, be held to include a poor rate to which the purchaser 
would otherwise have become liable by reason of the ownership of the lands which he has 
acquired.

1 entertain no doubt, that the clause of exemption includes the particular burden of poor rate, 
and that if there were nothing more to be considered than the Acts of 1836, the railway company 
would be exempt from all liability to this assessment. But in 1845 the Act of 8 and 9 Viet. c. 83, 
was passed “ for the amendment and better administration of the laws relating to the relief of the 
poor in Scotland,” and the appellants contend, that, whatever may have been the exemption of the 
railway company previously, the necessary result of the provisions of this Act is to impose upon 
them a liability to poor rate.

The clauses principally relied upon by the appellants are the interpretation clause, § 1 ,  |
which erracts, that the words “  lands and heritages ” shall extend to and include railways ; the j
45th,section, by which it is enacted, “ that in cases where any railway shall pass through or be !
situate in more than one parish or combination, the proportion of the annual value thereof on !
which such assessment shall be made for each such parish or combination shall be according to '
the number of miles or distance which such railway passes through or is situated in each parish i
or combination in proportion to the whole length ;”  and the 91st section, by which all laws, j
statutes, and usages are repealed in so far as they are at variance or inconsistent with the 
provisions of the Act.

The argument of the appellants derived from these clauses is, that as all railways are assessable 
as lands and heritages without exception, and a new mode of assessment for them is provided by 
the Act, a clause in previous Acts exempting them from assessment is inconsistent with the 
general Act, and is therefore repealed by the 91st section.

But the Act of the 8 and 9 Viet. c. 83, is not an original but an amending Act. It creates no 
new liability, but merely prescribes the form in which the assessment is to be made, and a 
previous exemption of a railway from liability to poor rate is not inconsistent with a clause which 
directs how railways are to be assessed in future, which is of course applicable only to those 
railways which are assessable.

Mr. Mellish contended for the perpetual exemption from payment of poor rate, on the ground 
that the Legislature had allowed the proprietors of lands along the line of railway, to sell their 
lands to the company poor rate free, that the company had to pay a higher price for lands with 
this advantage annexed to them, and that to throw the burden of the rate on the company would 
(as he expressed it) be confiscation.

But this exception from liability to parochial burdens applies only to lands and heritages 
acquired for the purposes of the Act, and the burdens to be paid by the original proprietors were 
thooe of lands and heritages so acquired. We have no information as to the principle, according 
to which the amount of the assessment was ascertained before the Act of 1845, whether the 
original proprietor was assessed to the same amount of rate which he paid while he was owner 
of the lands acquired by the railway company, or whether the rate was estimated upon the im
proved value imparted to the land in consequence of its being used as a railway. If  he was 
assessed for this improved value, it is difficult to understand how that value could be arrived at 
before the mileage system of rating railways was introduced.

But whatever the mode of assessing may have been, and whatever the amount of assessment, 
the lands acquired by the railway were the only subject of it, and it was in respect of these 
the original proprietors were liable in payment instead of the railway company.

On the passing of the Act of 1845 a new and entirely different system of rating railways was 
introduced, and the lands and heritages acquired for the purposes of the Railway Acts of 1836, 
in respect of which the companies were to be exempt from liability to the poor rate, and the 
burden to be borne by the former proprietors, ceased to be any part of the subject of the rate for 
which the companies were assessable.

The railway is treated as a distinct assessable subject, and the lands over which it runs are 
not in any way regarded in the assessment. No estimate is made of the value of the lands over 
which the railway passes ; no rating takes place in any way of the lands in the parish used by 
the railway, and therefore it may with perfect truth be said, that the companies are not rendered 
liable to the poor rate for the lands and heritages acquired for the purposes of their Acts.
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It appears to me, that the moment the Act of 1845 passed, the exemption clauses in the Railway- 

Acts of 1836 ceased to have any operation. The object of these clauses was, that as long as the 
lands and heritages were the subject of assessment, the burden should be borne by the original 
proprietors and not by the companies. But under the new system of rating railways there could 
be no longer any assessment upon the railway companies as owners of these lands, and therefore 
there was nothing for which the original proprietors could be substituted for the companies, or 
from which the companies could be exempted. Nor do I think that the lands over which the 
railways pass could remain the subject of assessment so as to continue the liability of the original 
proprietors, for the parishes would then have virtually, though not nominally, a double rate for 
the same lands, one upon the railways with reference to the extent of land which they occupy 
in each parish, the other an actual assessment on the lands themselves.

Suppose, under the Arbroath and Forfar Railway Act, it had been stipulated in the conveyance 
of the lands and heritages acquired by the company, that they should be liable to the parochial 
burdens, it could hardly have been held that, after the passing of the Act of 1845, they would 
have continued liable to these burdens in addition to the assessment upon them in respect of the 
extent of the railway running through the parish, and it can make no difference that these burdens 
were payable by the original proprietors in the exoneration of the liability which would otherwise 
have attached upon the^companies.

But whether, after the Act of 1845, the original proprietors of the land acquired for the purposes 
of the railways continued liable to assessment or not, it is unnecessary to determine. It is 
sufficient for the decision of the appeal to say, that, as far as the railway companies are concerned, 
the exemption clauses must have been deprived of all effect by the passing of the Act of 1845, 
because they had no longer any subject upon which to operate. So far as the companies are ' 
concerned, the lands and heritages acquired by them for the railways had been freed from liability 
to assessment for poor rate, and that rate has been laid on the railways, in respect of which no 
person could be liable but themselves. If, therefore, the clauses of exemption were construed 
to relieve the companies from assessment, the railways would escape altogether from payment of 
poor rate.

For these reasons, I think the interlocutor appealed from ought to be reversed.LORD WESTBURY.—My Lords, it has been contended on the part of the respondents in this 
case, that the two Acts of 1836, under which these two small railways were constructed, con
tained in them a parliamentary exemption of the railway from the poor rate. And it has been 
further contended, that the exemption was not taken away by anything contained in the Poor Law 
Amendment Act of 1845, or in the Lands Valuation Act subsequently passed. It may therefore 
be material, in the first place, to ascertain what, under the two Acts passed in 1836 for the con
struction of the Dundee and Arbroath and the Arbroath and Forfar, was the true status of the 
railways with reference to taxation for the relief of the poor. This depends on the construction 
of the 32d section of the one Act and the 23d section of the other. The effect of these sections 
appears to me to have been this—viz. that where the railway company should take out of a pro
prietor’s land such pieces or slices of land only as were required for making the railway, they 
should take them free  from parochial burdens, which were to remain charged on the owners of 
the residue of the lands, the parochial assessment not being disturbed ; but that where, instead 
of pieces out of lands, the whole lands should be taken, then the railway company should be liable 
to the burdens in like manner as any ordinary vendee of the proprietor would be.

I do not concur with the appellants, who contend, that the pieces of land were taken by the 
company charged with all public and parochial burdens ; but that under the 32d section the 
company has a right of indemnity or resort against the proprietors from whom the company 
bought. But the true construction appears to be, that, for the purpose of parochial taxation, the 
railway company is not to be regarded as proprietor or occupier; but the ownership and occupancy 
of the lands sold to the railway company are regarded as still remaining in the adjoining pro
prietors. If, therefore, the assessment for the relief of the poor were still governed by the rules 
that subsisted at the time of the passing of the Acts of 1836, I should have been of opinion, that 
the railway company was not liable to be assessed in respect of the lands held by the railway 
company in the parish of St. Vigeans. But the relation of the railway company to the adjoining 
proprietors, and the exemption of the railway itself from taxation and assessment, are entirely 
altered and superseded by the subsequent legislation.

By the Poor Law Act of 1845, and by the subsequent Valuation Acts, there is created a new 
subject of taxation, and a new mode of valuation or assessment. From and after these Statutes the 
poor tax assumes an entirely different character. By the Poor Law Amendment Act of 1845 an 
entire railway is treated as a heritage to be valued in cumulo, and for the first time made a dis
tinct subject of taxation. I entirely agree with the observations made by my noble and learned 
friend the Lord President in the case of The Edinburgh and Glasgow R ailw ay Company v. 
Adamson, in the language which my noble and learned friend the Lord Chancellor has read, 
and which therefore I abstain from reading again. This rule of a mileage assessment was affirmed
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by this House in 1855. The rule given by this Poor Law Act is wholly inconsistent with the 
exemption alleged to be contained in the Acts of 1836.

This mode of assessment, however, was superseded by a different system under the Valuation 
of Lands Act, 17 and 18 Viet. cap. 91. In that Act the directions for ascertaining the subject of 
taxation and its value are very precise and peremptory. The cumulo yearly value or rent of the 
whole lands and heritages in Scotland held by any railway was, by that Act, first to be ascer
tained ; and from the amount 3 per cent, of the whole cost of the stations, wharfs, etc., was to 
be deducted; and the proportion of such diminished cumulo rent or value corresponding to the 
lineal measurement of the portion of the line situate in each parish, as compared with the lineal 
measurement of the entire line, with the addition of 3 per cent, on the entire cost of any station, 
etc., of the railway within the parish, is to be deemed and taken to be the yearly rent or value of 
the lands and heritages in such parish belonging to or held by the railway company. By subse
quent Amendment Acts some alterations are made in the deductions from the cutnulo value, but 
they are immaterial for the present purpose.

The material conclusion is, that the poor rate now assessed and levied on the railway is wholly 
different from the poor rate that was levied in 1836, and is referred to in the two Railway Con
struction Acts passed in that year, which are relied on by the respondents, both in respect of the 
subject assessed and the mode of ascertaining the assessable value of that subject; and that 
consistently with the observance of the directions either of the Poor Law Act or the Valuation 
Acts, there is no room or power for giving effect to the exemption given to the lands taken by the 
railway company under the two Acts of 1836. No doubt some injustice has been done to the 
railway company, but it is probably due to the neglect of the company in not bringing their 
particular exemption under the Acts of 1836 before Parliament, when the Poor Law Act and the 
Valuation Act were being considered by it ; and, in consequence of their not having done so, 
they have entirely lost the benefit of the exemption given them, which is in effect abrogated by 
the subsequent Statutes. I think, therefore, that the interlocutor of the Inner House of 12th 
December 1867, which is the only interlocutor appealed from, is erroneous, and must be reversed.

It is obvious that the whole subject of the action of suspension which was brought in the Court 
of Session will thus be disposed of. Therefore, in conformity with what has been said by my 
noble and learned friend on the woolsack, I think it will be convenient that your Lordships should 
preface your decree of reversal of the interlocutor by a finding, that the railways are not exempt 
from liability to the poor rates, but are to be treated as liable in conformity with the existing 
Poor Law Amendment Act and the Valuation Act. You will then by your decree reverse the 
interlocutor, and remit it to the Court below, to enable the Court below effectually to dispose 
of the two subjects of the action of suspension. I do not purpose to suggest the exact words 
of the finding which is to preface our decree. My noble and learned friend Lord Colonsay 
will take care probably to have that in a right shape, but it will be in substance what I have 
mentioned.Lord Colonsay.—My Lords, in conformity with the opinion which has now been expressed, 
I think the course of procedure and form of judgment is exactly what my noble and learned friend 
has suggested—that there should be some declaration or finding of this House as to what is the 
true position of the relative liabilities of the parties. And I think, that, this being a note of 
suspension, it ought to be remitted to the Court to dispose of the note of suspension in conformity 
with those findings, and to deal with the question of expenses in the Court below.

I confess that I have some difficulty in concurring in the ground upon which the judgment is 
pronounced. I think, in the first place, that the interpretation of this clause in the local Act 
which has been given by my noble and learned friends is a sound one. I think it is a clause of 
exemption—not a clause of relief, but a clause of exemption. I think that that is made very clear 
by this,—that the liability is declared to rest upon the land. Then I think that the parochial 
burdens include poor rate. And then the question comes to be—Whether by these subsequent 
Acts of Parliament the position of the parties is so altered and destroyed, that either the railway 
is to bear the whole burden, or that the landowner is still to bear the whole burden, or is to be 
relieved from that which is now thrown upon the railway ? There has been a good deal of diffi
culty about that, and the state of the legislation upon the subject is exceedingly unsatisfactory. 
I must say that I do not, in that view of the matter, regret the result at which my noble and 
learned friends have arrived with respect to the interpretation of these Acts, because I think it will 
put the matter upon a more simple and clear footing than it has hitherto stood. I think that the 
new mode of assessment prescribed for railways is applicable to the railway as a whole. I do 
not in the least differ from the opinion I expressed in the case of the Edinburgh and Glasgow 
Railw ay, which my noble and learned friends have concurred in, as to what is the meaning of 
the word “ railway,”  and what it comprehends. But the question in that case was, whether 
certain subjects in a particular parish were to be exempted from the valuation of the railway. I 
thought that the railway comprehended not merely the rails and the particular lands upon which 
the rails were laid, but the whole machinery and undertaking called the railway, and that the 
whole required to be valued. But I am not satisfied that there is in all cases an inconsistency
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between the enactment for valuing railways and the exemption which these parties claim under 
this Statute. If, for instance, a railway was made wholly within one parish, not going into any 
other parish, and wholly upon land acquired from any one person, it would be exempted, and in 
that case I apprehend that the word “  railway ”  in the one Act would be equivalent with the 
word “  railway "  in the other, and that the liability would rest upon the landowner ; but in other 
cases there would be very great difficulty. The question is, whether a rule which is not generally 
applicable, but only partially applicable, is to be held as overturning the state of law which 
existed before, or whether it is only to be held as creating a difficulty in the application of it ?

But in this particular case it appears to me the railway company who claim an exemption from 
liability have so mixed up the acquisitions of land which were exempt in their hands with lands 
which were not exempt—they have so complicated the matter, that it is impossible or unfair to 
put upon a parochial board the duty of expiscating, as they seem to be endeavouring to do, 
the particular parcels, which seem to be almost infinite in number, and which are placed in 
different positions, with reference to the tenure by which they are held. I think, therefore, that 
they are not in a position in this cause to plead a suspension of the charge. I do not see very 
well how the matter is to work out in the end. The railway is to be liable to the assessment. 
Well, is the landowner to be liable as he was before the Act of 1845 ?— Is he to bear a certain 
proportion of the assessment for land which is not in his possession ? Can that legislation have 
altered a clause which was a clause of total exemption, imposing a burden upon another person, 
into a clause of relief of some kind ? Is the railway company now to have relief against the 
landowner for something, and if so for what ? I see great difficulty in all that, but in this case I 
concur in the judgment. I think that, in the state of things into which the railway company 
have brought the matter, they are not in a position in which they are entitled to the right of 
exemption. I shall give what aid I can in framing the terms of the findings.

Interlocutor reversed, with a declaration.
Appellant's Agents, J .  Gellatly, S .S .C .; William Robertson, Westminster. — Respo?identsy 
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J o h n  M i l l e r , T r u s t e e  on Seqestrated Estate, Appellaiit, v. T h o m a s  L e a r - 
MONTH and Others, Respondents.

Bankrupt—W ife’s Legitim—Postnuptial Contract— Onerosity— Intimation of Assignation—M rs. 
F I s  fa th er having died in  1851, she and F ., in  1852, executed a postm iptial contract, whereby 
F . bound him self to settle £ 2000, and M rs. F . disponed and conveyed a ll her lands,goods, etc., 
then belonging to her, or which m ight co7 tie to her, and in particu lar a ll interest in herfather’s 
estate, to trustees fo r  F . fo r  life , then fo r  M rs. F . fo r  life, and then fo r  the children, so?ne o f 
whom were the?i alive. The f i n d  was declared to be alim entary, and not attachable fo r  debts. 
One o f the trustees was the executrix o f M rs. F Is  fath er, a?id as such bound to pay M rs. F Is  

legitim . F . in  1852 was solvent, but in i860 was made a bankrupt, and M . was his trustee. Held (affirming judgment), (1.) That M rs. F Is  legitim  had not vested in the husband, but was ' 
assigned by the postnuptial co7 itract to the trustees; (2.) as 0 7 ie o f the t7  iisteeswas debtor in the 
leg iii 7 7 i, a 7 id  sig 7 ied the post7 iuptial contract as a 7 i accepti7 ig  trustee, this was sufficie7 it i 7 iti))ia~ 
tio7i o f M rs. F Is  assig7iatio7i o f legiti77i;  (3.) that the postnuptial C0 7 it 7 ’act bei7ig executed when 
F . was solve7it, a7id bei;ig reaso7iable, was bi7idi7ig 071 F Is  creditors.QUESTION, Whether F I s  life  i7iterest ifi the legiii7n fim d  was va lid ly  assigned to the trustees ? 1j

This was an appeal from a decision of the Second Division, as to the effect of the husband’ s 
bankruptcy upon a postnuptial marriage settlement. The late Mr. Alexander, proprietor of the 
Theatre Royal, Glasgow, died in 1851, leaving property valued at ^54,000, and in his trust 
settlement he settled part of his property on his widow for her life, and thereafter on the children 
equally. One of his daughters had married Mr. Finlay, a carver and gilder in Glasgow, and in 
1852 they executed a postnuptial settlement or contract, the husband binding himself to pay the 
marriage trustees ^1999 on 1st January 1862, and in further security he bound himself to assign 
certain policies on his life. The wife, on her part, disponed and assigned all lands, heritages, 
goods, debts, and sums of money to which she had or might have any title or interest, and all

1 S. C. 42 Sc. Jur. 418.




