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The Earl of Derby :
My Lords, I am quite aware that I should be open 

to the charge of the most unpardonable presumption, 
if it were to be supposed for a single moment that the 
motion which I am about to submit to your Lord- 
ships could, in the least degree, interfere with or pre­
judice that of which notice has been given for some 
future day by my noble and learned friend behind 
me (a), and still more so, if it could be imagined for 
a moment that, in bringing forward this question, I 
was seeking to take out of the hands of my noble and 
learned friend a subject upon which, I need not say, 
his authority must be immeasurably superior to mine; 
but upon which I hesitate not to say, with deference 
to other noble and learned Lords in this House, there

(a) Lord Lyndhurst. His Lordship had, on the 25th February 
1S56, given notice as follows:—“ My Lords, I beg to give notice, 
That in the course of a few days I shall call your Lordships’ atten­
tion (unless some other Peer should make a motion on the subject) 
to the state of the judicature of this House, with a view of applying 
a suitable remedy.” (Cheers.)
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is no man who can speak with the same authority and 
with the same weight and influence as he can. But I 
really hope that the Committee for which I am about 
to move, if it be agreed to, as I imagine it will be, so 
far from superseding, will rather pave the way for and 
facilitate the motion which my noble and learned 
friend may make, and I think that lie will move any 
resolutions which it may be expedient to move with 
greater advantage after the subject shall have been 
discussed, than he could do at this moment.

My Lords, as I understand that opposition is not 
likely to be made to this motion, beyond the addition
of certain words proposed to be added by my noble 
friend the President of the Council, and which do not 
appear to be foreign to the subject matter of the 
inquiry, I shall not be under the necessity of troubling 
your Lordships at any great length; but I hope, in 
moving for this Committee, you will permit me, as 
shortly as I can, to lay before your Lordships some of 
the views which I entertain upon the necessity of 
dealing with this important question.

My Lords, with regard to the appellate jurisdiction 
of your Lordships’ House, I imagine it to have been 
from the earliest time a jurisdiction inherent in the 
Great Council of the Realm, and that from the period 
when some of the elements gradually fell out of that 
Great Council, and held their deliberations in another 
place, and under other authority, the jurisdiction 
originally vested in the Great Council remained in 
that portion of the body which was at all times the 
most important, namely, in those who now constitute 
your Lordships’ House. I am speaking now, of course, 
with regard to jurisdiction in matters of law. With 
regard to the jurisdiction in cases of equity, the origin 
of which dates from comparatively modern times, this 
House has invariably exercised that jurisdiction ever 
since the memorable discussion between Lord Coke
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and Lord Chancellor Ellesmere, and from that time Earl o f Derby'sSpeech.there has never been a doubt of the jurisdiction being 
inherent in this House.

My Lords, I shall rather shock some of your Lord- 
ships by saying that, highly as I value this privilege,
I do not consider its maintenance to be so absolutely 
essential, as some noble Lords may think, to the fitting 
discharge of the other functions of your Lordships. I 
consider it undoubtedly to be a very high privilege, 
and a most important privilege, and as regards the 
legal members of your Lordships" House, it undoubt­
edly does vest in them, as being such members, a very 
high and a very important and responsible jurisdiction; 
and even with regard to the House at large, I am not 
prepared to say, though substantially the authority is 
not practically vested in them, that the apparent sem­
blance of that authority is not in itself a real source of 
power, of which I should be sorry to see your Lord- 
ships deprived. But of this I am quite certain, that if 
it were necessary to take this alternative between the 
maintenance of any privilege of your Lordships" House, 
however important or however valuable, and on the 
other hand, the better administration of justice, there 
is not one of your Lordships who would hesitate in 
regard to that alternative, and say, let justice be fairly 
and impartially administered, whatever privileges this 
House may be compelled to forego (a). But I am not 
prepared to think that it is necessary so to abandon 
those privileges ; and in all the observations I shall 
have to make to your Lordships, I shall proceed upon 
the assumption that it is desirable to maintain the 
appellate jurisdiction in the House of Lords.

My Lords, I  may be permitted, perhaps, before I go 
further, to remind your Lordships, that from the 
earliest times, not only the Peers of the Kealm, but

(a) The jurisdiction is a duty cast on the Queen’s highest 
Court of Justice. It may be also called a privilege.

R R 2
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Ran of Derby's the Judges of the land and other high functionaries.Speech. © ©were summoned by writs to assist in the discussions 
and in the deliberations of your Lordships (a). What 
part they took in those discussions and deliberations, 
whether that part was confined to those subjects which 
fell especially within their own province, or were spe­
cially delegated to them by the majority of the House; 
whether, with regard to the subjects into which they 
entered, they had the power of deliberation and dis­
cussion only, or the power of determining and voting, 
is, I believe, a matter of considerable uncertainty. 
But that that power was more restricted, at all events 
in later days, I think may be safely inferred, from the 
difference which I am informed subsists at the pre­
sent day between writs issued to those of the Lords 
who are Peers of Parliament, and writs issued to 
the learned Judges, who still retain the privilege 
of having writs of summons to your Lordships’ 
House; and it is a distinction which is very im­
portant. The Lords are called on to attend for the
purpose of assisting, advising, and determining. The

» __Judges are called upon to attend for the purpose of 
advising and assisting, but the important word “deter­
mining is omitted in the w its  which are i&>ued to 
the Judges. Therefore, on looking to the form of the 
writs, I should rather infer that, in early times, the 
practice was the same as the practice of modern times, 
namely, that the Judges and other high officers were 
summoned to advise and assist, although they laid not 
the power of voting and determining. It is sufficient 
for the present to say, that they have no power of 
determining.

Then, my Lords, how is the present tribunal prac­
tically constituted ? Technically it is supposed that

{a) They were summoned to advise the Sovereign; “ nohis- 
eum super dictis negotiis tractaturi vestrumque consilium iin- 
pensuri.”—See Hale on the House of Lords.

t



THE APPELLATE JURISDICTION.

the cases are heard and decided in your Lordships' 
House, and it is owing to that fiction of law that a 
circumstance occurs, which certainly has not a credit­
able appearance, and which, perhaps, though trifling 
in itself, it is very desirable to avoid. I allude to the 
fiction that the whole House hears and judges the 
case, which renders necessary the presence of such a 
number of members of the House as, according to the 
rules of the House, are necessary to form a quorum, 
and, consequently, if one or two learned Lords alone 
sit, it is necessary that there should be an attendance 
of one or two others of your Lordships, in order to 
make up a House. I t  is perfectly notorious that 
none of those noble Lords ever think of interfering 
in the judgment of the House. The Lord Chancellor 
puts the question to those noble Lords ; he moves the 
Lords to agree to such and such a judgment; but prac­
tically, it is notorious that those Peers take no part 
in the judgment; and it is not very extraordinary if, 
under such circumstances, they do not affect to give 
their attention to the proceedings and the pleadings 
in cases in which they can exercise no sort of judgment 
with regard to the decision to be pronounced. Whether 
there may be any other mode of dealing with this 
question, avoiding this evident impropriety in point 
of appearance, is a question upon which I may have 
to say a word or two before I sit down. Practically 
speaking, any of your Lordships who attend upon that 
occasion are rather like the lay figures which are in­
troduced in a painter's studio for the purpose of adding 
to the completeness of the judicial tableau, and in 
this case certainly they do not perform the part of 
adding any grace or any force to the tout ensemble of 
the picture in which they appear (a).

(a) This happy ridicule has been unsuccessful. The “ lay 
figures ” still sit. (March 1857.) They are summoned in rotation



DEBATE ON THE INQUIRY INTO

My Lords, before we come to consider the question 
of the remedy to be devised, if any remedy is required, 
for the defects of the existing tribunal, I think it is 
necessary to consider what are the principal objections
according to a scheme suggested by the late Lord Liverpool, in 
1820, the Chancellor, Lord Eldon, concurring. The Peers at 
large evidently had not their attention directed to this arrange­
ment. It was denounced by Lord Brougham in the first year of his 
Chancellorship as an outrage on “ the general feeling of the com­
m u n i t y . (Times, 3rd Sept. 1831.) “ Lay figures ” vote on appeals 
and writs of error like law Peers, and if they chose could overrule 
the Lord Chancellor; his vote counting as but one in opposition 
to their two. The difference is that he is “ a deliberating unit; 
they, two cyphers superadded to make up the quantum of judicial 
authority.” So says Mr. Leahy. On the 11th March 1857 an 
appeal case between two railway companies stood in the paper. 
The Peers present were, the Lord Chancellor, Lord St. Leonards, 
Lord Wensleydale, and Lord Congleton. Says the Times (12th 
March 185/):—

’“ When this case was called on for hearing,
“ The Lord Chancellor intimated that his noble and learned 

friends Lord St. Leonards and Baron Wensleydale were share­
holders in the London and North-western Railway Company, and 
he wished to know whether any objection on behalf of the parties 
would be made to those noble Lords hearing and deciding the 
cause.

“ Mr. R olt, on behalf of the appellants, said that so far as 
regarded his clients, he was sure no such objection would be made, 
—in fact, as there had been a variety of conflicting decisions in the 
case, he prayed that those noble and learned Lords would hear the 
case.

“ The Attorney-General said that if he were speaking for 
himself he should not have the slightest objection to the noble 
Lords referred to deciding the cause; but, after a recent decision in 
the Court of Common Pleas, he could not assent to that arrange­
ment without the sanction of his clients.

“ The Lord Chancellor said that he trusted the Attorney- 
General would not object to Baron Wensleydale sitting as a sort of 
assessor.

“ The Attorney-General said he thought he might assent 
to that arrangement.

“ Lord St. Leonards accordingly withdrew, and Baron Wensley­
dale remained upon the understanding that he was to give no 
judgment.
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which are raised against the practice as it stands at 
present. And in stating those to the best of my 
ability, it must not be at all understood that I concur 
in the validity of all the objections ; on the contrary, 
I think several of them have been much exaggerated; 
several of them arise from a considerable amount of 
misconception; but I do not think we shall vary the 
case if we proceed to consider the main objections 
raised to the existing tribunal.

I apprehend those objections to be seven, some of 
which, however, run one into another. First, the 
small number of Judges; secondly, that the attend­
ance of those Judges is not compulsory ; thirdly, that 
not being compulsory, the number in attendance is 
uncertain ; fourthly, that there is a great chance of a 
failure of justice from the consequence of no judgment 
being delivered; fifthly, that in certain cases there is 
an appeal from the same individual sitting in one 
capacity to the same individual sitting in another 
capacity; sixthly, that the tribunal sits for only half 
the year, and, consequently, during the remaining half 
there is, so far as this House is concerned, a denial of 
justice to the subject; and, seventhly, that in the case 
of Scotch appeals, there is an inadequate tribunal to 
decide upon them. Postponing the case of the Scotch 
appeals, I will proceed to consider those objections, 
not exactly in the order in which I have enumerated 
them.

“ This was an appeal from the decision of the Lords Justices, 
affirming a decree of the Master of the Rolls pronounced in a suit 
for the specific performance of an agreement instituted by the 
appellants, as plaintiffs, against the respondents, as defendants. 
The Lords Justices having decided against the appellants, the 
present appeal was brought.”

During the subsequent days of the argument the Lord Chan­
cellor was obliged to sit alone, that is to say, with “ lay figures,” 
who break no solitude.

Earl Derby's Speech.
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Earis°pefchrb!/'s First, however, with regard to the fact, that for one
half the year the tribunal of the highest Court of 
Appeal is closed to the public. In the first place, this 
is an objection, if it be an objection, which is inse­
parable from the primary consideration of whether 
the jurisdiction should be vested in the House of 
Lords or not (a). If vested in the House of Lords, it 
follows, as of necessity, that that tribunal can only sit 
while the House of Lords is sitting, and can only in 
that way pretend to exercise its functions. I think, 
indeed, the noble and learned Lord whom I see near 
me once suggested that there might be a sort of per­
manent committee of the House of Lords to sit during 
the recess, but I do not think that that proposition 
met with any great favour on the part of your Lord- 
ships. Without at all undervaluing the principle that 
justice should be made accessible to every one, and be 
as rapid in its execution as is consistent with due deli­
beration and care, I am not sure that it is desirable, in 
matters of appeal, to give the greatest possible degree 
of facility. Still less am I satisfied that it is desirable 
in all cases to accelerate, as far as possible, that appeal. 
In the first place, the presumption must be in favour 
of the Court which has already given its decision upon 
the case. There are many cases in which a suitor, 
having the decision of the Court adverse to himself, 
and flattered by the representations of counsel or 
attorneys, in the heat of the moment and in the irrita­
tion of defeat, lodges an appeal with the House of 
Lords, when, if he had three or four months coolly to 
consider what had taken place, and what was likely 
to be the consequence of that appeal, it would, pro­
bably, save all parties from a very great and serious

(«r) The proposal of Lord Cottenliam in 1836, to establish a 
Court of Parliament throughout the legal year was not wholly 
without warrant and precedent.— See the Statute 14 Edw. 3. c. 5., 
and Blackstone’s remarks, 3 Comm. c. 4.
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expenditure, and relieve your Lordships from a con- EarIspn?dtrby s 
siderable portion of your duties. ■

%Now, my Lords, I think there is more weight un­
doubtedly in the objection to an appeal from a Judge 
sitting in one capacity to the same Judge sitting in 
another capacity. My Lords, I  certainly can imagine 
that a judicial mind, from long habit, may be so 
balanced and so equally poised as to be capable of 
listening impartially, and weighing impartially, the 
arguments urged upon the re-hearing, which may 
induce the same Judge to modify or alter, upon re­
argument, the opinion he has formally expressed ; but 
I must say that this is a position in which, neither 
with regard to the Judge himself nor with regard to 
the suitor, is it expedient that any man should be 
placed, because, if it does not really interfere with, it 
casts at least a suspicion upon the due administration 
of justice. My Lords, I apprehend that this can rarely 
occur in the case of appeals to your Lordships' House.
My Lord Chancellor being in every case one of the 
Court of Appeal, his presence being all but indis­
pensable, that is to say, the practice, being that the 
Lord Chancellor always does preside, he has in certain 
cases, which are very few, an original jurisdiction.
With regard to the other Law Lords of the House, 
they can have no original jurisdiction, at least those 
who attend upon appeals, and consequently the case 
of an appeal from a Judge to the same Judge must be 
a case of very rare occurrence. There is, however, one 
case, and I approach it with some difficulty, because 
I believe there is at this very moment an instance of 
the kind pending before your Lordships' House ; that 
is a case in which your Lordships' House, as a tribunal, 
may be placed in a very painful position, and one 
which ought not to arise in the proper administration 
of j ustice. I take the case where the Lord Chancellor,
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Eari o f Derby's upon an appeal from the Vice-Chancellor, had reversed
the decision of the Vice-Chancellor. He sits to hear 
an appeal from his own decision. If he be assisted by 
only one noble and learned Lord, the result will be 
this, that, retaining the same opinion in this House 
which he expressed in the Court below, and there 
being a difference of opinion between the Lord Chan­
cellor and the other noble and learned Lord who may 
sit with him, the Lord Chancellor will virtually con­
firm his own judgment, and, although there are two 
out of three, taking the Judge of the inferior Court 
into consideration, in favour of the original judgment, 
yet his judgment is by your Lordships' House reversed, 
and the judgment upon appeal given by the Lord 
Chancellor is confirmed, upon the principle that if the 
House is equally divided, the Court below has its judg­
ment affirmed. I think that is a case in which there 
is a practical grievance to suitors, because the original 
judgment being given by a very eminent person, his 
authority and one of the highest authorities in this 
House being combined together, this single authority 
of the Lord Chancellor, upon an appeal in the first 
instance, and by neutralizing the vote of the noble and 
learned Lord in this House upon the ultimate appeal, 
will have the effect of giving to his single judgment 
the power of overruling the decisions of the two other 
learned persons before whom the case has been heard 

Again, my Lords, I may state that it has been men­
tioned as one of the objections to this tribunal, that 
there is a possibility of an equal division of the Court, 
and in that case there is a failure of justice, as it is said. 
My Lords, of course I need not say that where a Court, 
whether composed of more or fewer members, is equally 
divided, the result must be that the Court practically 
comes to no decision. But what is the result of its 
coming to no decision ? If there be two against one,



THE APPELLATE JURISDICTION. 5 8 9

or five against three, in any Court of Appeal, the result, Earls°/ê rby s 
of course, is that the Court reverses the decision of the 
Court below ; but if they be equally divided, whether 
they be two or whether they be four, the practical 
effect is this, that in a case, perhaps of great nicety and 
great difficulty, upon which conflicting opinions are 
held by men of the highest eminence, the balance is 
left in the hands of the inferior Court, and the in­
ference is, not that it has judged wrongly, but the 
inference is that, in a case of great doubt and nicety, 
it has judged rightly, the presumption being in favour 
of the Court below where a doubt exists. Now, my 
Lords, it is rather remarkable that in a most valuable 
Act, for which the country is indebted to my noble 
and learned friend (a) whom I see near me, the Act 
for establishing the Judicial Committee of the Privy 
Council, it is laid down, not that the quorum shall be 
three, or five, or seven, but that the quorum shall be 
not less than four. An even number is taken for 
quorum in that case, whether it be with intention I 
know not, but certainly with the effect of introducing 
this very principle, namely, in case of the Judges in 
the Court of Appeal being equally divided, giving the 
balance in favour of the Court below, and presuming 
that the Court below has judged rightly.

Lord B rougham  : That is by Act of Parliament; 
the question must be re-argued in that case.

Earl of D e r b y  :
Then, my Lords, the remaining objections, besides 

those which I have enumerated, are the small number, 
the uncertainty of attendance, and the fact that the 
attendance is not compulsory. With regard to the 
two objections, of the uncertainty of the attendance 
and its not being compulsory,, it is quite obvious that 
the remedy which has been suggested by the Govern-

(a) Lord Brougham.
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Earls{Jcch!”JS men  ̂would not in the slightest degree meet the diffi­
culties which exist,-because the admission of a certain 
number of legal Peers into this House, if admitted as 
Peers of Parliament, would not in the slightest degree 
diminish the uncertainty as regards numbers, nor, if 
they are admitted as Peers of Parliament, will their 
attendance be any more compulsory than the attend­
ance of those Peers who now act.

But then it is said there is a small number of 
Judges; now, my Lords, I am not quite sure, however 
plausible this objection may be, that it is one which is 
founded in reason. Recollect who the Judges are, 
rather than how many.. The Judges in this House 
consist, first and principally, of the Lord Chancellor,
and the very fact of the Lord Chancellor having to 
preside in the judicial proceedings of this House, 
imposes upon every Government of Her Majesty the 
necessity of placing that political office of Lord High 
Chancellor in the hands of the most eminent man 
they can find at the Bar who also concurs with them 
in political opinions. My Lords, happily political 
opinions are so divided in this country, that I do not 
think that suitors in general would have any great 
cause to complain, either at this or at any other time, 
of the ultimate appeal from otherwise the highest 
judicial authorities being vested in the ablest men of 
one or other of the parties into which this country is 
divided. But, my Lords, what follows ? Besides the 
Lord Chancellor of the day, there is, probably, a man 
equally learned, equally distinguished, who has been 
the Lord Chancellor under a preceding Government, 
and no person can hold an office as a Peer in this 
House, entitling him to sit and hear an appeal, who is 
not a man of high and distinguished eminence inO  O

the profession of the law. At the present moment 
we have fortunately at least five noble Lords of great
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eminence, three of whom have already held that high 
and distinguished office of Lord Chancellor, another, 
the noble and learned Lord at the table, the Lord 
Chief Justice, and another noble Lord (a), perhaps 
the highest authority of all, whose advanced age may 
well excuse him from undertaking the labour of sitting 
to hear appeals in this House. The noble and learned 
Lord at the table (6), is rarely able to attend appeals, 
in consequence of his absence in the necessary dis­
charge of his duties elsewhere, but at the present 
moment you have at least the assistance in all cases 
of appeals of the noble and learned Lord on the 
woolsack, my noble and learned friend (c) near me, 
and my noble and learned friend (cl) whom I see 
upon the bench immediately behind me. Would you 
increase the weight of the authority of that tribunal 
by adding to it any number of Peers ? Would not 
you rather run some risk by attempting it ? I do not 
say it may not be upon the whole desirable to do it, 
but is it not at all events necessary to consider very 
carefully whether, in adding to the number, you might 
not diminish the authority of the Judges ? Now, 
supposing the noble and learned Lord upon the wool­
sack were to be sitting alone to'decide an appeal from 
Sir William Page Wood, I will say, or any other of the 
eminent persons who sit in the Vice-Chancellors' 
Courts; or supposing, rather, that the Court above 
were equally divided, and that in the Court above 
two Judges were decidedly adverse to the judgment 
of the Court below, and that of the other two, one 
should be a distinguished Equity Judge, and the 
other, in a case involving a nice point in equity, 
should be a person conversant with common law 
only—not having been very eminent in the practice

(«) Lord Lyndhurst. {L) Lord Campbell.
(c) Lord St. Leonards. (d) Lord Brougham.
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Earls{>e?c h b'J 's °f common law, not having presided in any court
of common law—the effect of the judgment of that 
learned Judge, but learned only in the common law, 
might overrule the decision of two of the most eminent 
men of the greatest skill and practice in Chancery, 
who upon a division came to that result. My Lords, 
I think that would be an unsatisfactory tribunal. At 
the same time, I do not mean to say it may not be 
necessary to increase and enlarge the tribunal; and if 
you do increase and enlarge it, we have next to con­
sider in what manner this may be done with the least 
disadvantage to your Lordships' House, and with the 
greatest chance of improving the tribunal itself.

Now, my Lords, various suggestions have from time 
to time been made. I take first that which has been 
suggested by Her Majesty's Government (though not 
exclusively by them) in the course of the argument, 
and which is grounded upon the defects of this House 
as a Court of Appeal, it being evidently intended that 
the defects of the Court of Appeal should be the main 
stay of the argument by which they support their 
proposition to introduce Peers for Life. Now, my 
Lords, who are the judicial persons who are to receive 
Peerages for Life to be? If they are men who at the 
present moment hold high situations, the duties of 
their various offices may distract them from an attend­
ance upon your Lordships' House, and may prevent 
them from giving that assistance which you desire to 
receive. If they are men of less eminence, then you 
run the risk, in the first place, of not obtaining neces­
sarily an increased attendance; you certainly will not 
have any compulsory attendance, the number of the 
Judges who will sit to hear appeals will be as uncertain 
as it is now ; but you will have this, you will have the 
probability that the tribunal, at the same time that it 
is increased in number, will be weakened in authority,
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In consequence of the Court of Appeal consisting of a 
larger number of individuals, but those individuals of 
inferior weight and of inferior authority. I doubt, 
my Lords, whether that would have the effect of 
satisfying either the profession or the public, or tend 
(which is of more importance than anything besides) 
to the fitting administration of justice.

Then, my Lords, my noble friend (a) whom I see 
at the table has suggested that there should be certain 
offices which should carry with them Peerages for 
Life.

Lord C a m pb ell  : During office.
Earl of D e r b y  : Such Peerages undoubtedly (as in 

the case of the Right Reverend Prelates opposite) would 
not be open to several of the objections which might be 
urged against non-hereditary Peerages in general; but, 
my Lords, I think they would be open to this objection, 
that there would be an exceedingly imperfect addition 
made to the tribunal of your Lordships' House, and 
more especially viewed as a Court of Appeal. We all of 
us know in the ordinary deliberations of this House, 
what is the value attaching to the authority of the 
noble and learned Lord the Lord Chief Justice ; but 
we also know that upon many occasions, unfortunately 
for us, in consequence of his other avocations (and the 
same would be the case with the Cliief Justice of the 
Common Pleas and the Chief Baron of the Ex­
chequer), we have not the attendance and the assist-

(a) Lord Redesdale; who had proposed a system of official Peer­
ages which his Lordship brought forward on the 27th June 1851, in 
the form of a proposal to address the Crown praying, that “ For the 
advantage of the House and the suitors thereto, and for the honour 
of the legal profession, Her Majesty will be graciously pleased to 
sanction the erection of the offices of Lord Chancellor, Chief Jus­
tices of the Queen’s Bench and Common Pleas, and Chief Baron 
of the Exchequer into Baronies, which shall entitle the holders of 
the said offices to writs of summons to Parliament by tenure of the 
said offices.”—See Hans. 3rd Series, vol. 117, p. 1311.



Eari of Derby's ance of the noble and learned Lord, and I believe atSpeech. the present moment the noble and learned Lord never 
does sit to hear appeals. «

Lord C a m pb ell  : Rarely.
Earl of D e r b y  :
He is rarely enabled to sit, and, in point of practice, 

rarely does sit. Then, my Lords, assuming that it is 
necessary to increase the number of the tribunal, for 
the purpose of securing a more regular attendance of 

• Judges, and at the same time of increasing the number 
who sit to hear appeals, we have the alternative of 
the creation of Peerages for Life generally, into the 
objections to which I will not now. enter at large ; we 
have also the alternative of official Peerages, as sug­
gested by my noble and learned friend at the table ; 
and also the suggestion of the possible addition of 
Judges upon the precedent introduced by my noble 
and learned friend behind me, in the Act establishing 
the Judicial Committee of the Privy Council.

Now, my Lords, upon what principle did • that 
Judicial Committee of the Privy Council proceed ? 
Upon the most sound and wise principle, namely, that 
with regard to questions affecting the Court of Pre­
rogative, the Vice-Admiralty Courts abroad, appeals 
from the Colonies, appeals from India, in virtue of the 
power of the Crown to refer those matters to them as 
it might think fit, with regard also to the case of the 
extension of patents—the Judicial Committee of the 
Privy Council, in whom previously as a body had 
been vested the right of deciding and adjudging upon 
those appeals, had delegated to them, by the Act in­
troduced by my noble and learned friend, the sole and 
exclusive consideration of those questions. That is, 
the Privy Council delegated to certain judicial and 
legal members of their own body, who were selected 
and named in the Act, the duty of examining into

594 DEBATE ON THE INQUIRY INTO
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those cases, of hearing them, and of r e p o r t in g  to the Earn/Derby's’ > °  ? r  O Speech.Queen in Council, from whom the order founded upon 
that report and judgment proceeded. Now, my Lords, 
remember that, in order to secure the attendance of a 
quorum of four members of the Judicial Commeitte 
of the Privy Council, my noble and learned friend 
thought it necessary to constitute as a component part 
of that body no less than ten or twelve distinctive 
high offices, and in addition to those—

Lord C a m p b e l l  : All the Judges are included.
Lord B r o u g h a m  : Being Privy Councillors.
Earl of D e r b y  : Practically, I  think, there are not 

above twelve or fourteen offices which are generally 
held by Privy Councillors; and in addition to those 
twelve or fourteen officers, there are a number of per­
sons selected by Her Majesty, being Privy Councillors, 
and also those persons are included who may, at any 
previous time, have held the offices which are men­
tioned.

Lord B r o u g h a m  : The President of the Council 
also.

Earl of D e r b y  :
Therefore, in order to obtain a quorum of four, that 

moderate number which was not in the case of the 
Judicial Committee of the Privy Council thought too 
small, it was deemed necessary to constitute a Court 
from whom the Judges might be selected, comprising 
at the very least, probably, from twenty to twenty-four 
individuals. Now, my Lords, my noble and learned 
friend opposite, who has talked of the creation of 
Peers for Life for the purpose of constituting an im­
provement in the Court of Appellate Jurisdiction of 
this House, surely does not dream, for the purpose of 
gaining four more Judges, of creating twenty or 
twenty-four more legal Peers, because the result will 
be that, in the first place, their attendance would not

s s
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F.arl o f Derby Speech. s be compulsory, and in the next place, they would have 
the right to be present on every occasion, when they 
certainly might not be wanted. In the Judicial Com­
mittee,- in order to obtain a quorum of four, my noble 
and learned friend thought it necessary to have a body 
of from twenty to twenty-four out of which to select 
those four.

Then how would you select them ? Observe, that 
the questions which come before the Judicial Com­
mittee of the Privy Council are questions which pro­
ceed from what, without any want of respect, I may 
call inferior courts—namely, Courts of Vice-Admiralty 
abroad, Courts in the Colonies, and Courts in Ind ia; 
but what cases have your Lordships to deal with in 
this high jurisdiction ? Not with appeals from in­
ferior or subordinate courts; but you have, in every 
department, to hear and decide appeals from persons 
most eminent in those departments, and possessed of 
the highest authority in the courts below, from de­
cisions of the Chief Justices, from decisions of the 
Master of the Rolls, from decisions of the Vice-Chan­
cellors in Equity, from all those who have the highest 
authority, from all those who are themselves consti 
tuted as Judges in the Judicial Committee of theO
Privy Council over the inferior courts, you have to 
hear and decide appeals in this High Court of Par­
liament ; and when I consider the very high autho­
rities from which appeal is made, I think it is at all 
events a subject for mature consideration how far 
you should weaken, by the intrusion of numbers, the 
high and pre-eminent authority of those Judges who 
now hear and decide upon appeal from those high 
authorities which I have mentioned.

My Lords, it must not be supposed that at the pre­
sent moment the noble and learned Lords who preside 
in the Court of Appeal here are without the means of
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obtaining assistance. On the contrary, they have the Ear-s°/eê rly's 
power in any case in which they may think fit of 
calling for the assistance and the advice of the learned 
Judges of the land. They have not, as I believe, the 
same power of calling for the assistance of the Judges 
in Equity.

Lord B rougham  : Not unless they are Privy Coun­
cillors.

Earl of D erby  :
In law cases, whether they are Privy Councillors or 

not, we have the power. The Judges in Equity, un­
less they are on the Privy Council, we have no such 
power of calling on. How has that arisen ? I believe 
from accident and inadvertence. Till within a com­
paratively recent period, the twelve Judges exercised 
a mixed jurisdiction over law and equity. There were 
among them four who were Equity Judges, but when 
there came to be a more complete organization of the 
Courts of Equity, that equitable jurisdiction was taken 
away (a) from the Judges, and was transferred to the 
Courts of the Vice-Chancellors, for example, and the 
Vice-Chancellors not being included in the number of 
the Judges, and the Judges being deprived of their 
equitable jurisdiction, you have in name the assistance 
of theisame persons ; but those persons not performing 
the same functions, you have not practically the advice 
and assistance of the Judges in equity as well as in 
law. I shall be corrected if I have made any mistake 
upon this subject by those who are much more com­
petent to speak on it than I am ; but I apprehend that 
that is the case which undoubtedly exists, that we 
have the power, in cases of common law, of calling in 
the assistance of the Judges; but we have not the

(a) This apparently refers to the Court of Exchequer, which 
had an equitable jurisdiction till lately. See 5 Viet. c. 5. trans­
ferring it to the Court of Chancery.

s s 2
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power in equity of calling for tlie assistance of the 
Vice-Chancellors, unless they also happen to be Privy 
Councillors. If your Lordships are of opinion that the 
Court of Appeal in this House requires strengthening, 
—if you are of opinion that it requires the addition 
of greater numbers in order to secure greater efficiency, 
upon which I venture to pronounce no opinion whatever 
—surely the obvious course of proceeding is to avail 
yourselves, more largely than you do at present, or can 
do, of the advice of those whom the Constitution and the 
practice of Parliament has already pointed to as your 
assistants and advisers, namely, the Judges in cases 
of common law, and the Vice-Chancellors in cases of 
equity.

Whether those persons so admitted should be ad­
mitted for the purpose of assisting and advising; 
whether the attendance of the whole of them should 
be required; or whether the Lord Chancellor should 
have the power of calling for the assistance, and advice, 
and co-operation, and insisting upon the attendance of 
some of them named for a specific purpose, is a question 
well worthy of the discussion and the consideration of 
the Committee. It is one upon which I do not pre­
sume myself to offer any opinion, nor will I venture to 
express an opinion whether, upon questions of law, it 
would be desirable or necessary, beyond giving their 
opinion, that they should also have the power of giving 
a vote and forming part of the Court. At present, my 
Lords, they are not only debarred, when they are 
summoned for the purpose of hearing a case, from 
giving an opinion upon it, but they are also debarred 
from the power of speaking; they are not allowed 
in the course of the hearing to put a single question to 
counsel, or to elicit any expression of opinion, or any 
explanation of a point which may appear doubtful. 
Thev can do it, no doubt, through the Lord Chancellor

^  7  '  ©
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or one of the noble and learned Lords who are present, 
but they themselves sit there as mere assistants, to 
hear, and having heard, to advise and give an opinion, 
which opinion may be overruled, as it has been. They 
have no power of putting a single question ; and, at 
the conclusion of the argument, they have no power of 
giving a vote.

Now, my Lords, in former times the attendance of 
the Judges, as you perfectly well know, was not a 
casual and accidental circumstance, but it was one of 
daily course, and was considered necessary; and we find 
Lord Somers (<z), in the name of the House, strongly 
and vehemently rebuking the Judges for their neglect 
in giving their attendance upon the business of the 
House, which they were bound to give according to 
their office, and imposing upon them the obligation of 
attending from the sitting to the rising of this House, 
under the pain of the high displeasure of the House. 
That has long since ceased to be the case. It would 
be impracticable at the present moment, but I think it 
is a question well worthy of consideration, whether, 
when a difficult case is to be argued, in equity or in 
law, the Lord Chancellor and the other members 
of this House should not have the power of calling 
upon certain of the most eminent persons in that 
department, upon the same principle as the Judicial 
Committee of the Privy Council is constituted, to give 
their attendance and their aid, for the purpose of hear­
ing and deciding upon the question. I imagine, my 
Lords, that that is within the power of your Lordships 
to effect by your own order. That they shall have the 
power also, if it is thought desirable, of determining 
and having a vote is, I apprehend, beyond your Lord- 
ships’ power; and, if thought desirable, can only be 
effected by the interposition of an Act of Parliament.

Earl o f Derby's Speech.

(a) Macq. House of Lords, p. 39.

%



600 DEBATE ON THE INQUIRY INTO

Earlspc% h>by s 0 R e  word, my Lords, with regard to Scotch appeals.
I had a letter this morning from a most distinguished 
member of the Scotch bar, who is very desirous that 
this Committee should be appointed, and that he should 
have an opportunity of stating before it, if it be 
appointed, the circumstances of a case which has come 
before the tribunal in Scotland. He feels the great 
inconvenience which is experienced in consequence of 
the constitution of the Court of Appeal; but it is quite 
evident that neither the creation by Her Majesty's 
Government of new Peers, nor the creation of official 
Peers, if those official Peerages are conferred upon 
English Judges alone, can remedy the complaint of the 
Scotch Judges. And if your Lordships, upon considera­
tion, should be of opinion that it is desirable to obtain, 
in matters affecting England and Scotland, the opinion, 
and advice, and assistance, and possibly even the vote 
of the Judges, in law or in equity, I think it follows 
as a matter of necessary consequence, that in cases of 
Scotch appeals you should at least have the power of 
summoning to your assistance, and placing beside you 
upon the bench, some of the most eminent of the 
Judges of the Scotch Courts, the Lord Justice General 
himself, the Lord Justice Clerk, and possibly the Lord 
Advocate, though the Lord Advocate not being a 
Judge, I speak with considerably more doubt of him ; 
but you should have the presence of a distinguished 
Scotch lawyer who has sat upon the bench; I think 
that follows as a consequence, if you are so to alter this 
High Court of Appeal as to call in*the assistance, with 
regard to English and Irish cases, of members of the 
English or Irish bar.

• One word more, and I have done, thanking your
Lordships for the patience with which you have listened 
to me upon a subject upon which I feel I have very 
little right to say anything ; 1 mean with regard to
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the question of form, to which I referred at the com- Earl$*££by's 
mencement, which requires at the present moment the 
attendance of two or three members of your Lordships'
House to perform the part of constituting a quorum.
As I said before, that proceeds from the circumstance 
that, according to the fiction of this House, the case is 
heard in the House itself, and that the House itself 
requires a quorum of not less than three. That is not 
the case with respect to the Judicial Committee of the 
Privy Council. The whole Privy Council stands in 
a position analogous to that of this House, and they 
delegate to a Committee of their own body that which 
practically to all intents and purposes this House 
equally delegates to a Committee of its own body, but 
the mode of proceeding is different. In the one case 
you admit it to be the proceeding of a Committee— 
the Committee report, and the Queen in Council pro­
nounces an order in compliance with the report.
My Lords, if any difficulty arises from the form, why 
should you not consider these references as references 
not to the whole House, but as references to a Com­
mittee of the whole House, which does not require that 
quorum ? Do away with the farce of the attendance of 
two perfectly useless members of the inquiry. Let 
the case be referred really to the learned members of 
this House, with the assistance, if you think fit, of 
the learned Judges, or the Vice-Chancellors, or any 
others, and let them sit as a Committee authorized 
by you to inquire and report upon the case. Let a 
report be presented each day, on the meeting of the 
House, by the Lord Chancellor, and at the meeting of 
the House let the Lord Chancellor presenting the 
report move the agreement of the House to the report 
of the Committee. My Lords, it appears to me that 
that mode of proceeding will keep in this House the full 
jurisdiction which is exercised by it at the present

i
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E arl o f Derby'Speech. * moment . The decision would be the act of the House, 

as the Order in Council is the act of the Sovereign. 
The one and the other would be founded upon the 
report of the Committee. We should not have occasion 
to recur to a fiction. We should, in reality, confirm the 
judgment of that Committee to whom we had delegated 
the investigation. And, my Lords, I do not suppose it 
will be for a moment imagined that, upon the bringing 
up of that report, there would be, upon the part of 
any member of the House, the slightest inclination to 
canvass or question i t ; but it would be a mere matter 
of form; and at the present moment, in fact, there is 
nothing in the resolution of the House, or in law, or in 
anything except the general understanding and practice 
of the House, which would debar any half-dozen mem­
bers of your Lordships' House coming down and sitting 
upon appeals, and overruling the motion of my noble 
and learned friend the Lord Chancellor when he moved 
judgment. Your Lordships will recollect that such a 
point was raised in a very memorable instance (a), to 
which I will not further refer than by saying that it 
was one in which a bare majority of the Law Lords of 
this House reversed the decision of the Court below, 
and reversed it, overruling the all but unanimous deci­
sion of the Judges to whom the question was referred, 
with the single exception, I believe, of Mr. Baron 
Parke, now created by the title of Lord Wensleydale.

Lord Campbell : And Mr. Justice Coltinan.
Earl of Derby :
Notwithstanding that, by the judgment of this House 

by the majority of one, a decision which had been 
come to below was overruled. I only advert to the 
case for the purpose of saying, that although under 
those circumstances, the opinion of the Judges was 
overruled, and notwithstanding the strong political

(a) The O’Connell case, 11 Cla. & Finn. 155.
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feeling wlricli was generated by that case, it was dis­
tinctly and unanimously agreed to by the whole of the 
members of your Lordships’ House. Unsatisfactory 
as that judgment was to many of them, it would have 
been far more unsatisfactory and dangerous if the lay 
members of your Lordships' House had presumed to 
interfere or express a judgment at variance with that 
which had been pronounced by those to whom it 
had delegated the duty of a full consideration of the 
case. I cannot, for my own part, therefore, see the 
slightest difficulty in dealing with this question in 
tli6 way of having the cases heard before a Committee, 
that Committee reporting to your Lordships’ House, 
and your Lordships' House concurring in, and sanction- 
ing, and giving a judgment in pursuance of that re­
port. That, of course, is rather a form than a substance. 
In point of practice the great question is,—-Does the 
appellate jurisdiction of this House stand in need of 
alteration and improvement? Has the House dis­
charged the duties of its high office as satisfactorily as 
it is possible to have them discharged by any alteration 
you can introduce ? If not, if there are defects to be 
remedied, let us deliberately and dispassionately con­
sider what those defects are. Let the Committee 
inquire, if you please, by discussion among themselves, 
or, if you please, by calling witnesses before them, 
what those defects are, and which of the various 
remedies which have been or may be suggested is the 
most applicable to meet those defects, and to make 
this House that which it ought to be, as it is the 
highest so the most perfect, the most impartial, and 
the most unobjectionable tribunal for dispensing the 
highest kind of justice, namely, that which is involved 
in an appeal from those who, with the exception of 
this House, are the highest judicial authorities of the 
country.
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E arl o f DerbySpeech.

Earl Granville Speech.

’* My Lords, I beg leave to move, “ For a Select Com­
mittee to inquire whether it is expedient to make any, 
and if so, what, provision for more effectually securing 
the efficient exercise of the functions of this House as 
a Court of Appellate Jurisdiction, and to report their 
opinion thereupon.”

Earl Granville :
My Lords, I have listened with much pleasure to 

the singularly clear statement which the noble Earl 
has made with regard to the whole of this subject, and 
if that subject must be interesting to any one, it must 
be to your Lordships, who are so much interested in 
the question. There is one point in which I quite 
concur with the noble Lord. If it came to a question 
whether this House was to retain its appellate juris­
diction, the exercise of its functions being prejudicial 
to the administration of the justice of this country, 
though beneficial to the House, I concur with him in 
thinking that there should not be a moment's hesita­
tion in abandoning that jurisdiction. At the same 
time, I think, I go still further than the noble Lord, 
in holding that those functions are a veiy important 
part of the functions of your Lordships, and go far to 
support the dignity and utility of the House, and to 
increase the respect in which it is held in the country. 
I think, therefore, it becomes us to take great pains to 
make it as perfect as it possibly can be made.

The noble Earl stated, I think, seven objections, and 
I think he stated with great fairness all the objections 
which have been raised against the principle of the 
appellate jurisdiction of this House. I do not intend 
to follow the noble Earl by going over as he did some 
of the answers which might be made to those objec­
tions, still less do I intend to follow the noble Earl in 
his discussion of the different plans which might be
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suggested for the improvement of this tribunal. I 
refrain from doing so for several reasons, but more 
especially because I am most anxious that Her Majesty's 
Government at least, if not the opposite side of the 
House, should go into that Committee perfectly un­
embarrassed, and wholly free to judge what really is 
the best remedy, and not with an endeavour to bolster 
up their own remedy. I  think, therefore, I shall 
exercise a sound discretion in abstaining from follow­
ing the noble Lord, though upon some points I cer­
tainly do not agree with him, and I should have had 
some remarks to make upon his statement. I will, 
therefore, confine myself to a very few brief observa­
tions with respect to the almost formal amendment 
which I have taken the liberty of giving notice I 
should move upon this occasion.

Your Lordships, perhaps, will remember that I took 
the liberty the other day, I hope in terms not offen­
sive to your Lordships, of stating the circumstances of 
embarrassment in which the Crown and the House 
were placed by a recent decision of this House (a). I 
stated then, as I was authorized to do, that time would 
be given by Lord Wensleydale for a fair consideration 
of this important subject. I pledged myself, on the 
part of Her Majesty's Government, that they would 
look at the question carefully, without any personal or 
party feeling, and expressed a hope that we should be 
met in the same way by all sides of the House. The 
noble Earl followed, and bore witness to the spirit 
with which he intended to pursue the inquiry; 
observing that he, for one, and I believe he spoke for 
the rest of your Lordships, should feel it to be a 
painful thing to appear to be, even for a moment, in 
collision with the Crown on any subject. My Lords, 
the noble Lord then made some suggestions, and said

(a) The decision as to Life Peerages,—see the Report published 
by order of the House.

Earl Granville's Speech.
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Earl Granville's Speech. that lie should give notice of a motion similar to that 
which he has just now made. To that I rejoined, 
that, without pledging myself, I thought, upon the 
understanding which has been so often come to in this 
House, and always adhered to, that no delay should 
take place, except that which is necessary for the 
examination of the subject,—that if Her Majesty's 
Government were satisfied with the terms of the 
reference, we should be inclined to agree to the 
proposal. The noble Lord gave the pledge which has 
been alluded to, and that very evening he gave the 
words of the motion. Upon looking at the words of 
that motion, it certainly struck some of Her Majesty's 
Government, that though not perhaps probable, yet 
it was possible that the Committee might consider 
themselves excluded from a consideration of this con­
stitutional question (a), as bearing upon the appellate 
jurisdiction of the House, unless some additional 
words were put in. I am anxious that no additional 
words which I suggest should be such as to raise any 
angry discussion upon the present question before we 
go into Committee. I think that the less we have this 
subject debated before going into that Committee, the 
more likely we are to attend to the business of the 
Committee in an unprejudicial manner ; but I thought 
it necessary to put in those words to save my right, 
or that of any other member of the Committee, to 
make any proposal which should not only tend to 
perfect the jurisdiction of this House, but should also 
meet the difficulty (b) which has arisen as between the 
Crown and the House. I t  will be evident to your 
Lordships that when two estates of the Realm (c) dis-

*(а ) The question of Life Peerages.
(б ) The difficult}" as to Life Peerages.
(c) In the late discussion on Life Peerages, the House of Lords 

was constantly characterised as one of the “ Estates of the Realm,” 
and the Crown as another Estate. The House, however, is more 
than an Estate, being composed of two elements, the spiritual and
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agree, the most natural way to get rid of the difficulty 
would be by calling in the third estate, and, by an 
agreement between all the three, to put an end to 
what must be an anomaly, and which in some degree 
reflects upon the Constitution. My Lords, the noble 
and learned Lord opposite very much deprecated the 
introduction of any Bill for this purpose. He did not 
state his reasons, but I have no doubt he considered 
that it was undesirable, that we ourselves should 
provoke discussion which might be necessary in 
another place, with regard to the constitution and 
functions of this House. I am sorry to say, that the 
subject has already been introduced into the other 
House, not by any person anxious for strengthening 
the appellate jurisdiction, still less by any democratic 
opponent of the House of Lords, or any of our insti­
tutions, but by a representative party in that House. 
My Lords, I do not wish to reflect for a moment upon 
what may have passed merely in the heat of debate, 
more particularly as I feel that it is entirely opposed 
to the tone of my noble friend opposite, that this 
subject should be used as a weapon of offence in party 
warfare. But I do so far feel with the noble.and 
learned Lord opposite, that I think if the Government 
were to introduce a Bill, however well framed that 
Bill might be, without any consideration of the feel­
ings of your Lordships, such a course would tend to 
widen rather than to heal the breach which exists. 
And I cannot conceive of any better opportunity 
being given for a judicious course on this question, 
than that which is afforded by the present motion of
the temporal Lords. Her Gracious Majesty is not an “ Estate,” 
but stands on higher ground; above the three Estates, the Nobility, 
Clergy, and Commonalty. The legislative power doe3 not reside 
in the three Estates, but in the Crown and the three Estates. This 
was the feudal polity, not confined to England; it was the same in 
Scotland. In France, says Montesquieu, “ there arc three kinds of 
Estates, the Church, the Sword, and the Gown; each having a 
sovereign contempt for the two others.”

Earl Granville’s Speech,
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Earl GranvilleSpeech. s the noble Earl, by which some of the most distin­

guished members of this House, whom I have no 
doubt he would desire to nominate upon this Com­
mittee, will be able round the table to discuss all the 
bearings of what may be proposed. I frankly admit, 
as I have told your Lordships, that this is my object 
in proposing the addition of these words. The words 
themselves, I think, cannot be objected to, because 
whatever course that Committee may adopt, whether 
it adopts the course which the noble Earl so strongly 
argued for to-night of calling up assistance or not, I 
do not quite understand whether those assistants are 
to give advice which may be overruled by members 
of your Lordships' House, or whether they are to 
assist in other ways than by their advice, but in any 
case that will, to a certain degree, affect the character 
of this House. In the same way as regards the pro­
position which he has attributed to me, but certainly 
without the slightest foundation, that I am likely to 
propose the creation of some sixteen or twenty Law 
Peers in this House, I think, if I were to propose any 
such plan as that, it would be well worth considering 
whether it would affect the character of the House or 
not, and the same may be said with regard to the 
proposition of the noble Lord the Chairman of your 
Lordships’ Committees. I t is almost impossible to go 
into this question without in some degree considering 
the effect which will be produced upon the House itself. 
Respecting that very point which was strongly put in 
his able speech the other night, as to the absurdity of 
a lay Peer sitting here on alternate days, and taking 
no part in the judicial procedure, I think the passing 
of a formal resolution, by which such a Peer should 
be precluded from taking part in any such proceed­
ings might be a subject of consideration as regards 
the whole character of your Lordships' House. My 
Lords, those are the reasons why I have ventured to
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introduce these words, as I  am not aware that any 
objection will be made to them. The words I  move 
are merely to add after the word “ j urisdiction,"" 
“ and further, how any such provision would affect 
the general character of this House.”

Lord Campbell :
My Lords, I apprehend that the proposal of my

noble friend the Lord President will meet with no
objection whatever, but that this motion will be carried
nemine dissentiente ; and that being so, I should not
have troubled your Lordships with any observations
were it not that I  anr about to leave London for the
circuit to-morrow morning, and that the Committee
may, probably, make its report before I can have an
opportunity of attending it. For that reason, I beg
your Lordships" indulgence while I very briefly throw
out the result of some very anxious meditations upon
this subject.

*I entirely agree that it is of the greatest importance, 
not only to the dignity and usefulness of your Lord- 
ships’ House, but to the public welfare, that the judicial 
jurisdiction should' be retained. I t  has been looked 
upon for ages with veneration, and no supreme Court 
of Appeal can now be constructed which would be a 
substitute for this House.

My Lords, as a lawyer, I ‘ was educated with the 
most profound respect for the appellate jurisdiction 
of this House. During many years 1 was employed 
in appeals at your Lordships" bar, and I must say, 
that whether the decision was with me or against 
me, I was satisfied with the exercise of that judicial 
jurisdiction, and I believe so were the public.

After I had the honour of becoming a member 
of this House, for nine years I constantly attended 
the hearing of every writ of error, and every appeal 
which was argued at the bar. When my noble

Earl Granville's Speech.

Lord CampbelFs Speech.
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and learned friend (ci) who sits opposite and the 
deceased Lord Cottenliam alternately held the Great 
Seal, there were four Lords (b) who constantly at­
tended, and, unless I am very much deceived, the 
decisions of your Lordships during that time were 
respectfully received in England, in Ireland, and in 
Scotland.

For some reason which I cannot explain, a change 
has taken place, as I am told, in public opinion. 
How that has arisen I cannot say. I have the most 
sincere respect for my noble and learned friends who 
now preside in deciding cases which come before your 
Lordships. There was one point certainty I did com­
plain of, both in public and in private, that when two 
noble and learned Lords sat to hear an appeal, and 
there happened to be a difference of opinion between 
them, the case was decided merely by an accident (c) 
affirming the appeal. I believe it would have been 
much better if a re-argument had taken place before 
all the Law Lords, and then their decision would have 
been more satisfactory (d).

Whatever the reason may be, there does seem to be 
a loud call now for some alteration in the exercise of 
your Lordships' jurisdiction as a Court of Appeal 
and the question is, what that alteration shall be.

I will most cautiously abstain from again enter­
ing into the question of Peerages for Life. If an Act 
of Parliament is passed for the purpose, these creations 
may be introduced, but by an Act of Parliament alone 
can they be made so as to give the holders of them a 
right to sit and vote in this House. But I doubt

(а ) Lord Lyndhurst.
(б ) Lord Lyndhurst, Lord Brougham, Lord Cottenliam, and 

Lord Campbell.
(c) When the Lords are equally divided, the judgment below is 

affirmed. Hence some have said that the result is, after all, hut a 
negation ; the incident of an “ accident.”

(d) In Beattie v. Johnstone, Session 18-13, this was done. 10 Cla. 
& Finn. 83. It is the rule.
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very much whether making Peers for Life would at 
all answer the purpose of strengthening the appellate 
jurisdiction of this House. That subject has been very 
ably handled by .the noble Earl opposite, and I will 
not repeat his observations, only saying that I very 
much agree with them.

You cannot have the Chiefs who are presiding in
the Superior Courts in Westminster Hall, because
they are necessarily occupied in their own Courts. I

*myself last session of Parliament sat here four days 
on an appeal from a Court of Equity, having been 
very much pressed to do so by my noble and learned 
friend upon the woolsack; but the circumstance 
caused considerable inconvenience, and I do say, 
that it is wholly incompatible with the duties of the 
Chief of either of the Courts in Westminster Hall to 
give any effectual assistance in the discharge of your 
Lordships" duties as Judges of Appeal.

Then, my Lords, with regard to attaching Peerages 
to office ; that is open to this clear objection, that the 
moment the Judge retired from his office he would 
lose his seat in this House; and at a time when he 
might be supposed to be still capable of rendering you 
assistance, he is absolutely disqualified, because he 
holds the office no lo n g e r  to which his Peerage wastD Oattached.

With regard to calling up to the House Puisne 
Judges who have retired from the bench, much aid 
cannot be permanently expected from that source, 
because they must be considerably advanced in life, and 
it can be very seldom that you can have any effectual 
assistance from such individuals.

The next thing to consider is the suggestion to which 
my noble and learned friend (a) opposite, (who has 
paid great attention to this subject, and whose opinion 
is entitled to more weight, I may venture to say, than 
that of any member of this House,) has referred ;

(a) Lord Lyndhurst.
T T

Lord Campbell's Speech.
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namely, summoning the Equity Judges, if they should 
be made Privy Councillors. Unless they are made 
Privy Councillors, they can have no summons; and 
if they are made Privy Councillors, and merely came 
in as assistants, I still doubt whether the objections 
to the appellate jurisdiction would be removed.

A great inconvenience, as has been pointed out by 
the noble Earl, arises when the learned Judges who 
advise the House give unanimous or nearly unanimous 
opinions on one side, and your Lordships decide upon 
the other. I remember a case in which the Judges 
were unanimous; that was the celebrated case respect­
ing the validity of a marriage in Ireland solemnized 
by a Presbyterian minister (a). My noble and learned 
friend (b) and myself, and one other noble and learned 
Lord (c), felt it our duty to give an opinion against 
that of all the Judges, and it was because there was 
an equality, three to three, that, according to the rule, 
the judgment was affirmed. That being so, I think 
that you would not gain anything material by calling 
in the Equity Judges under the writ of assistance.

My noble and learned friend proposed another 
plan, which was to refer all appeals to the Judicial 
Committee of the Privy Council. That tribunal will 
make his name illustrious, but I think he was rather 
too fond of his own child when he proposed that your 
Lordships' should substitute the Judicial Committee 
of the Privy Council in the place of this House, and 
be governed by its decisions. It would have been 
substantially, though not nominally, parting with 
your appellate jurisdiction altogether, and in a very 
objectionable manner, because the Privy Council, 
and consequent^, the members of the Judicial Com­
mittee, hold their offices during the pleasure of the 
Crown. To give your appellate jurisdiction to per­
sons who only hold their office during the pleasure

(a) Queen v. Millis, 10 Cla. & Finn. 534.
(5) Lord Brougham. (c) Lord Denman.
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of the Crown, instead of retaining it in your own Lords*ef $ eU'5
hands, I  think would not be a satisfactory course to
pursue.

Then comes the proposal which the noble Earl has 
thrown out, and which, although it will require the 
most mature consideration, I  must say, seems to me 
to be the least objectionable, and that is, that your 
Lordships should have a Judicial Committee of this 
House. My Lords, this is according to ancient prece­
dent. The King's ordinary Council constituted the 
Judicial Committee of this House; and it appears 
from our ancient annals that that Judicial Committee 
had referred to them any questions of law which 
came before your Lordships' House—that they were 
considered as a Committee of your Lordships' House; 
and after that Committee had pronounced its opinion 
and reported it, then it was that this House formally 
gave their judgment, adopting that which had been 
recommended by the Committee.

Your Lordships are aware that you appoint Com­
mittees composed not entirely of Peers. I find a great 
number of instances of Bills committed by the House 
of Lords to the Judges ; to several Lords and the 
Judges; and to several Lords and the Attorney and 
Solicitor General. So that you have abundant pre­
cedent for forming a Judicial Committee, and then 
that Committee would consider how the cause is to 
be decided. The question would be argued judicially 
before that Committee, and the Committee would make 
its report, and your Lordships, unless you saw strong 
reason to the contrary, would formally by a final 
judgment confirm the decision of the Committee.

My humble opinion at present is, that that Com­
mittee should consist of all the Law Lords who are 
members of this House, the Lord President, and the 
Chairman of our Committees, and also of a certain v 
number of the Judges of Law and Equity in Scotland 
and Ireland ; and then you would make a selection from

T T 2
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Lord^caw pbdi's that body of a proper tribunal for each case, according
to the nature of the question. This is the practice 
in the Judicial Committee of the Privy Council.

The Committee would not sit in this House, but in 
some adjoining room with all the accompaniments of 
of a Court of Justice. I venture to suggest that in 
this manner a satisfactory conclusion would be arrived 
at, which I do not see is by any other means so likely 
to be attained.

I will give j'our Lordships one instance in which 
this tribunal, which I now propose to revive, actually 
sat and adjudicated as a Committee, and having ad­
judicated, its judgment was adopted as the judgment 
of this House. That was in a case which occurred 
in the reign of Richard the Second, between the Prior 
of Montacute and Lord Richar Seymour;—on a 
writ of error from the Court of King’s Bench. It 
was not a single instance, contrary to the law, but 
it was in pursuance of the practice from the remotest 
times, and it was a most constitutional privilege of 
this House. This writ of error from the Court of 
King’s Bench came before this House ; it was referred 
to the Judicial Committee, that is to say, the King’s 
Ordinary Council; it was argued before them, and 
decided in favour of the appellant, and judgment was 
given accordingly to reverse the judgment in the Court 
of King’s Bench. The judgment of this House recited 
the reference to the Judicial Committee; it recited 
that they had decided in favour of the appellant; and 
then there is the judgment of the House confirming 
the decision of the Committee, and ordering that the 
judgment of the Court of King’s Bench be reversed, 
and that the appellant shall be restored to all his 
rights. Therefore this, my Lords, is a clear precedent 
for the course which I now propose, (a)

« (a) Nearly 500 years ago (1384) a Parliament was holden at 
Westminster, where, as according to the well-established usage, still
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The question, I admit, is one of very great diffi- LordCampbcirs4/0 Speech.culty, but I feel that it may be overcome. The sub­
ject will require, however, great consideration; and in 
the Committee I  earnestly press upon your Lordships
adhered to, R ec eiv er s  and T r ie r s  of P e t it io n s  were appointed 
by the Crown. The Receivers were the Assistants. The Triers 
were the Selecti Judices; in fact, the “ Council” referred to by 
Lord Campbell and described by Lord Hale. The Triers did not sit 

■ in the chamber of Parliament, because there were in ancient times 
no night sittings, and the public or political business of the country 
went on at the same time with the examination of private causes.
The Triers therefore sat by necessity apart—those for domestic 
petitions in the Painted Chamber, and those for foreign relations 
in the Chamber Markolph. Another reason was, the parliaments, 
though frequent, were short, and dispatch was necessary. But if 
such a constitution were rendered again effective, the sittings of 
the Court might be still as now in the House of Lords.—The 
following extract from the Rolls of Parliament shows the appoint­
ment in the 8 Ric. 2. (3 Rolls, p. 184.)

R eceiv o u rs  des P e t it io n s  d’E n g l e t e r r e , I r ela n d ,
Ga l e s , et E scoce.

Sire Johan de Waltham. ,
Sire Richard Ravenser.
Sire Thomas Newenham.
Sire John Searle, Clerc del Parliament. ✓Et ceux qui veullent liverer lour billes les baillent avaunt p. entre 

cy & Samady proschein venant au soir.
R eceiv o u rs  des P e t it io n s  de Ga sco ig n e-& d’autres 

Terres & Pays de par dela la Meer, & des Isles.
Sire Piers de Barton.
Sire Johan Bouland.
Sire Robert Faryngton.
Sire Robert Muskham.

T riours des P e t it io n s  d’E n g l e t e r r e , I r e l a n d e ,
Ga l e s , & E scoce.

Le Roi de Castill & de Leon, Duk de Lancastre,
L’Ercevesq de Canterbirs.
L’Evesque de Londres.
L’Evesq de Wyncestr’.
L’Evesq de Ely.
L’Evesq de Salesbirs.
L’Abbe de Seint Austyn de Canterbirs.
L’Abbe de Waltham.
Le Count de Kent, Mareschall d’Engleterre.
Le Count d’Arundell.
Le Count de Warr’.
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Lord CampbcWsSpeech. to examine witnesses upon the subject. You will, 

of course, hear the Attorney and Solicitor General 
of the present Government, and the Attorney and 
Solicitor General of the late Government, men of

Le Count de Northumbr’.
Le Sr. de Nevill.
Monsr. Richard le Scrop.
Monsr. Guy de Brien.
Monsr. Robert Tresilian.
Mons. Robert Bealknap.
Mons. Johan Holt.

Touz ensemble, ou vi. des Prelatz & Srs. avant ditz au meyns: 
appellez a eux Chanceller, Tresorer, Seneschall, & Chamberleyn, 
& auxint les Sergeantz nre Sr le Roy quant il busoignera. Et 
tendront lour place en la Chambre de Chamberleyn, pres de la 
Chambre de Peint.

T riours des P et itio n s  de Gascoigne  & d’autres 
Terres & Pays de dela la Meer & des Isles.

L’Evesq de Nichole.
L’Evesq de Nonvicz.
L’Evesq de Seint Davy.
L’Evesq d’Excestre.
L’Evesq de Hereford.
L’Abbe de Westm\
L’Abbe de Glastyngbirs.
Le Count de Cantbrugg.
Le Count de Bukyngham, Conestable d’Engleterre.
Le Count de Staff.
Le Count de Salesbirs.
Le Sr Fitz Wauter.
Le Priour del Hospital Seint Johan Jer’lm en Engleterre.
Monsr. Johan de Cobham de Kent.
Monsr. William Skipurith.
Monsr. Roger Fulthorp.
Monsr. Davyd Hannemere.
Monsr. William Burgh.
Touz ensemble, or vi. des Prelatz et Srs avaunt ditz; appellez a 

eux Chanceller, Tresorer, Senechal, Chamberleyn, & les Sergeantz 
le Roi quant il busoignera. Et tendront lour place en la Chambre 
Markolph.

The Chancellor did not preside in these committees—because 
he was on the woolsack—as one of the Assistants of the House, 
and the chief of them. But the Triers, when difficulties arose, 
could send for him and for the other Chief Officers of State. The 
petitions were not always of a judicial character; consequently the 
Chancellor’s presence was not always necessary. But if a question
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Lord Campbell's* Speech.Lordships’ bar, and who are well acquainted with the 
exercise of that jurisdiction. I would strongly recom­
mend that you should call before you my friend
of law had to be resolved, the Triers were prepared to meet the 
occasion. Therefore we are to suppose that when the Prior of 
Montacute’s writ of error came, the Triers fortified themselves.
If the reader, therefore, will refer to the Rolls of Parliament (a) he 
will find in Norman French the pleadings and proceedings of which 
the following is an abridged translation :—

The Prior of Montacute presented the following petition :—To 
our Sovereign Lord the King, and the Lords in this present 
Parliament, the Prior and Convent of Montacute humbly shew,
That whereas the Lord Richard Seymour brought a writ of scire 
facias against the said Prior, returnable in the King’s Bench, to 
have execution of the manor of Tyntenhall, by reason of a fine 
levied thereof, between one Richard Lovell and certain other 
persons, which manor formed a large part of the substance of the 
said Priory, &c.; to which writ the said Prior made appearance in 
Court, &c., and thereupon judgment against the Prior, &c., upon 
which the said Prior and Convent supplicate their very gracious 
Lordships to examine the matter, &c. For otherwise the said 
Prioiy would be ruined and annihilated for ever. Which petition 
was read in Parliament, and the record and process brought in 
before the Peers of the realm, Justices and others; and the matter 
being diligently debated and examined, it was ordered that the 
enrolment of the record should be amended, so as to admit certain 
pleas of the Prior; and afterwards such enrolment having been 
reformed, the Prior and Convent presented another petition, 
addressed—" To our very redoubted Lord the King, and his noble 
Lords in this Parliament,” alleging divers errors, and praying that 
it might be ordered in that Parliament that certain members (“genz” ) 
of the Kings Council might be assigned, before whom the said record 
might be carried ; and that they should have fu ll power and autho­
rity , by virtue of such order, to hear the assignment of errors, and 
to summon the said Richard Seymour to be before them, by a certain 
day to be by them appointed, to hear the assignment of the said 
errors, and righteous judgment {b) thereupon to give. And this 
petition being read in Parliament (c), it was agreed by the assent 
of Parliament that the Prior should have a writ of scire facias, 
returnable the next Parliament, to summon the said Richard

(а ) Rolls of Parliament, voL Hi. p. 172. 186. See Macq. House of 
Lords, 677.

(б ) The original is “ Droiturel juggement eut rendre.”
(c) Parliament here means the House of Lords.
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great eminence, who have often practised at your
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Lord Campbell'sSpeech. Mr. Macqueen, the author of an excellent book upon 
this very jurisdiction, who is familiar with all the law 
upon the subject, and who I am sure will give you 
the most valuable assistance. And, my Lords, I do in
Seymour to be in the next Parliament, there to hear the errors hy 
the said Prior alleged, and such besides to do and receive as by 
the law of the land should he judged in that behalf; and it was 
ordered that the record and process should he in the next Parlia­
ment, &c. Accordingly in the Parliament holden at Westminster, 
8 Richard II., 1384, the Prior of Montacute moved his case for 
judgment. The result is thus stated :—“ Liquet manifesto Cur. in 
Parliamento quod erraverunt. Ideo, oh errores illos, consideratum 
est quod judicium pdem. tanquam erroneum, revocetur, cassetur, 
et penitus adnulletur, et quod pdcus. prior plenarium habeat 
restitutionem manerii, &c.”

This case proves that it was usual to devolve on the Council 
the examination of such procedings. It shows that this was 
the understanding of the nation at the tim e; and that the 
Council, under the authority of a reference from the House, might 
not only investigate, hut determine, writs of error in Parliament. 
The case, on the other hand, affords evidence that the Council 
was riot supposed to possess inherent jurisdiction of its own; for its 
authority to deal witli the Prior’s case was to be derivative. It 
may he asked, how it happens that the Prior’s prayer for a reference 
is not in words complied with by the Lords ? The terms of the 
original order arc : *Etoit agardez jmr assent du Par lenient ’ that the 
Prior should have a writ of scire facias returnable the next Parlia­
ment. Here is certainly no reference per expressum to the Council; 
hut it is to be observed that, a very few days before, the general 
assignment of Triers had been made; and therefore to make a 
special reference to them in each case was perhaps deemed unne­
cessary—or, if made, it was not recorded, or, if recorded, it has not 
been preserved. The Lords apparently gave assent to the Prior’s 
petition simply by awarding a writ of scire facias, returnable 
the next Parliament. For it was in the Court of Parliament 
(though not in the Chamber of Parliament), that the errors 
were to be tried. And hence the final judgment of reversal is pro­
nounced by the Court in Parliament, that is to say, by the House 
of Lords, which, in a judicial sense, always meant, and still means, 
the Parliament.

The remarks of Lord Campbell, in a note to the fourth edition 
of his “ Lives of the Chancellors,” vol. i. page 26, should be studied 
by those who have had a hand in the changes lately wrought on 
the Great Seal, as well by those who have to reflect on the present 
plight of our highest Court of J udicature. “ Recent events, (says 
his Lordship, writing in September 1856), have been unfortunate

DEBATE ON THE INQUIRY INTO
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justice to my own native country insist upon it, that 
the Lord Advocate may be heard, and that the Lord 
Justice General, a most eminent Judge, and whose 
opinion deserves the highest possible respect, may also
for the office of Chancellor as connected with the Appellate Juris- 
diction of the House of Lords. Some change in the tribunal 
became necessary. A sudden belief arose in the public mind that 
the jurisdiction was usurped. Instead of recurring to expedients 
which might have been rendered effective by their own authority, 
the Lords preferred a scheme for which the sanction of the two 
Houses, as well as of the Crown, was necessary. The Bill for 
this purpose being thrown out by the Commons, in what a state is 
the Lord Chancellor for the time being now left!”

Lord Campbell adheres to the project of a Judicial Committee, 
following the advice of his illustrious predecessor, Lord Hale (see 
Hale on the House of Lords). This suggestion means something 
in the nature of a revival of the Court of Triers, who (if they did 
not originate with) enjoyed, at least, the sanction of our English 
Justinian, the earliest record we have of their appointment being 
early in the reign of Edw. I. The “ R e spo n se s  by the C o u n c il ” 
of that period show that the Council and the Triers were the same 
individuals. We have said that these Triers are still continued. 
The Journals at the opening of every Parliament show this. But it 
is probable that not above one or two of these Rois Faineants are 
aware of their own existence as such. The Crown has gone on 
appointing them, and the faithful clerks have persevered in record­
ing them, without a hint given to the nominees, although they are 
vested with authority of a very high nature—almost the highest; 
and not only in this country, but in " Gascony and Aquitaine ! ”

In 16/7 a Committee was appointed to consider how far it 
would be expedient to revive the Court of Triers. No result 
ensued.

On the 11 Nov. 1852, the following appointments took place 
(doubtless, we must suppose,) by Her Majesty’s command :—

Les R ecev o u rs  des P e t it io n s  de la G r a n d e  B r e t a g n e
et d ’I r e l a n d .

Messire John Jervis, Chevalier et Chef Justicer de Banc Com­
mune.

Messire William He my Maule, Chevalier et Justicer.
Messire William Russell, Ecuyer.
Et ceux qui veulent delivre leurs Petitions les baillent dedans 

Six Jours procheinment ensuivant.
Les R ecev o u rs  des P e t it io n s  de Ga sc o ig n e  et des autres

Terres et Pays de par la Mer et des Isles.
Messire Frederick Pollock, Chevalier et Chef Baron de l’Ex- 

chequer de la Reyne.
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Lord CampbelTsSpeech. be consulted. Certainly, there have been times when 
Scotland has had great reason to complain. Generally, 
those who have presided here have been well acquainted 
with the Scotch law, as they now are, but there have

Messire James Parke, Chevalier et Justicer.
Messire James William Farrer, Ecuyer.
Et ceux qui veulent delivre leurs Petitions les baillent dedans 

Six Jours procheinment ensuivant.
Les T r io u r s  des P e t it io n s  de la G r a n d e  B r e t a g n e  et

d’I r e l a n d .
Le Due de Rutland.
Le Marquis de Bath.
Le Marquis de Ailesbury. 
Le Count de Derby.
Le Count de Cardigan.
Le Count de Hardwicke. 
Le Count de Malmesbury. 
Le Count de Wilton.
Le Count Vane.
Le Count Cawdor.
Le Viscount Hawarden.

Le Viscount Combermere. 
Le Baron Saltoun.
Le Baron Redesdale.
Le Baron Ardrossan.
Le Baron Colchester.
Le Baron Penshurst.
Le Baron Lyndhurst.
Le Baron Wynford.
Le Baron Abinger.
Le Baron Raglan.

Touts eux ensemble, ou Quatre des Seigneurs avant-ditz, appel­
lant aux eux les Sergeants de la Reyne, quant sera besoigne, 
tiendront leur Place en la Chambre du Tresorier.

Les T rio u rs  des P e t it io n s  de Ga sco ign e  et des autres 
Terres et Pays de par la Mer et des Isles.

Le Due de Manchester.
Le Due de Northumberland. 
Le Marquis de Winchester. 
Le Count de Westmorland. 
Le Count de Sandwich.
Le Count de Jersey.
Le Count de Desart.
Le Count Nelson.
Le Count de Stradbroke.

Le Viscount de Stratford de 
Redcliffe.

Le Baron Colville de Culross. 
Le Baron Polwarth.
Le Baron Tyrone.
Le Baron Sheffield.
Le Baron Glenlyon.
Le Baron Brougham et Vaux. 
Le Baron Bateman.

Touts eux ensemble, ou Quatre des Seigneurs avant-ditz, appel­
lant aux eux les Sergeants de la Reyne, quant sera besoigne, 
tiendrout leur Place en la Cbambre du Chambellan.

With this commendable attention to forms, it were to be wished 
that greater care had been bestowed upon substance. Throughout 
the Plantagenet reigns, as well as previously, things went on 
satisfactorily. But Henry VII. set up the Star Chamber. His son 
and Elizabeth made light of Parliaments. In her reign an appeal 
from the Channel Islands was received by the Privy Council,—the 
first instance of the exercise of independent appellate jurisdiction
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been instances in which Scottish appeals have been Lordŝ ^ eU's 
referred to those who were entirely ignorant of Scottish 
law. I do not see the noble Earl (a) here who has 
contended for Scottish privileges, but I myself should
by that body, which Lord Coke calls a Board and not a Court; 
and which Lord Hale (who treats systematically of all the existing 
Jurisdictions) does not mention at all; except as being subservient 
to the House of Lords. Then was the time for the Lords to 
remonstrate and make a stand, for all foreign appeals lay to 
them by the ancient Constitution (Macqueen’s H. of Lds. p. 683.)
But they were silent, and thus gradually the Privy Council, from 
being ancillary, became a rival jurisdiction, and it has been 
constantly dilating ever since. In the reign of Charles II. eccle­
siastical and maritime appeals went to it against the opinion 
of Lord Shaftesbury, who correctly laid it down that the Court of 
Parliament, where “ His Majesty was highest in His Royal Estate,” 
was the universal superintendent of all inferior tribunals.

Considerably reduced or shaken by these encroachments from 
without, the Lords suffered perhaps more from their own neglects 
and mistakes within.

Thus, first, they dispensed with their Assistants, the learned
Judges, except on grave occasions. This was, perhaps, their 
greatest error—an error, however, for which the Chancellor or 
the Government of the day, rather than the House itself, was 
blameable.

Secondly, they made an order (9th June 1660) that the Judges 
should not be allowed to speak till they were spoken to ; an order 
entirely without precedent and without authority, especially when we 
remember whose Court the House is, whose servants the Judges 
are, and under whose mandate they come there, not to hold their 
peace, but to give good counsel and assistance to the Crown. In the 
Second Report on the Dignity of the Peerage (note 1. p. 449), it is 
stated that the order of 9 June 1660, “ made on the Restoration of 
Charles II., and probably reviving old standing orders of the House 
destroyed or lost during the confusion which had preceded, marks 
the character in which those persons were summoned.” The 
character in which those persons were summoned appears from 
the writ addressed to them, and the services they performed are 
shown by the Rolls of Parliament. There is no indication that we 

• can find of any previous order resembling that of 1660; but that 
order is still enforced; so that a Judge in the House of Lords 
cannot ask a learned Counsel what book he is citing in argument.
The question must be put through the mouth of a Peer.

Thirdly, a fiction, or rather fond fantasy, was devised in the last 
century, that Peers inherited law by descent, or acquired law by

(a) Earl of Eglinton.
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have been ready almost to raise the standard of rebellion 
when I have read of the manner in which the judicial 
business has sometimes been transacted. My Lords, I do 
trust that there is no danger, however, that such times
patent. The satire of Swift did not prevent the great Lord Chan­
cellor Hardwicke from saying, that if he went wrong in Penn v. 
Baltimore, (1 Ves. Sen. 446.,) his errors would be corrected by a 
Senate equal to that of Rome itself. In every case that went from 
Chancery, in his time, to the House of Lords, he was himself the 
Roman Senate, and affirmed in judicial solitude his own excellent 
decisions. Yet after this was Blackstone ready to take up the 
wondrous tale of Peers “ bound upon their conscience and honour 
(equal to other men’s oaths) to be skilled in the laws of their 
country.”

The fourth neglect, or mistake, was the practice which had crept 
in during Lord Eldon’s time, of dispensing with the Chancellor’s 
attendance, and getting the judicial work done by deputy speakers 
not members of the House; or, as in Lord Gifford’s case, taking 
one of the Judges and calling him up with a Peerage for the 
avowed purpose of relieving the Chancellor from the performance 
of his cardinal duty.

When Sir John Leach and Chief Baron Alexander sat alter­
nately as “ Deputy Speakers,” to hear appeals in the last year of 
Lord Eldon’s Chancellorship, three " lay figures ” (we use Lord 
Derby’s expressive metaphor, supra, p. 583) were associated with 
them. At the close of an argument, the “ Speakers ” (not being 
able to speak) made a sign; in an adjoining room they gave atter- 
ance to their opinions, and then returning to the woolsack, resumed 
their taciturnity. A “ lay figure ” (who had not heard, perhaps, 
a word of the argument, and who had not taken the trouble 
to go with the deputy speaker into the place where that learned 
person had explained himself) rose and gravely moved that the 
judgment complained of be “ reversed.” This mode of satisfying 
the suitors, and enlightening the inferior tribunals, did not last 
long j but it lasted long enough to bring reproach on the highest 
tribunal of the country.

The Chancellor’s first duty is to attend the House of Peers; the 
head of the law sat on the woolsack long before the Chancery was 
a “ Court,” and long before the legal College of Lincoln’s Inn 
was founded by Henry de Lacy (a).

Fifthly, a certain remissness,—in leaving too much to the Govern­
ment of the day;—for although Peers are not necessarily profound

(a) Per Lord St. Leonards : “ I hope I  shall never see this House, 
in its Appellate Jurisdiction, act in any other way than under the Pre­
sidency of the Lord Chancellor for the time being.” Evid. before the 
Comm. p. 178.
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will again occur, but that we shall have a Judicial Lotd camnhcirs 
Committee from which we shall select proper Judges for 
e v e ry  case as it may occur, and that in this manner our 
jurisdiction will remain and be usefully exercised.
jurists, yet are they all interested in the satisfactory administration 
of judicial business in the House. They ought to see to this, and 
not abandon it entirely to professional persons. We believe that 
Lord Derby has the distinction of being the first member of this 
illustrious body, who, neither being a lawyer nor a member of the 
Government, felt it his duty to bring forward resolutions affecting 
the appellate jurisdiction ; and he did so on the ground that the 
Peerage generally had a deep concern in what Lord Brougham calls 
the “ flower of their prerogative.” See Life Peerage Debate, p. 422.

If the Lords would but “ collect their scattered elements of 
strength, and revert to their pristine institutions” (a), all would be 
right. Lord Lyndhurst told them, on the 23d June 1851, (see 
Hansard,) that “ the best way to proceed was in the manner that 
most corresponded with the ancient constitution of the House.”
This, he would have shown, had he brought on the motion which 
he promised (supra, p. 57.9), but that motion was intercepted by 
the more rapid proceedings of Lord Derby.

All agree that to create a proper court of ultimate appeal is diffi­
cult ; but in this country the difficulty has been aggravated by 
trying to keep up two courts of ultimate appeal, exercising rival 
and clashing authority. The effort should be to secure one good 
supreme tribunal, having a large stock of Judges, not all sitting 
constantly together, but liable to be called upon to do duty as 
their respective qualifications fit them for the varying exigencies 
of each case, keeping in view a principle excellently put in a 
late number of a distinguished publication (Edinburgh Review,
July 185fi), that a “ supreme court of appeal should possess an 
amount of judicial authority and legal weight, exceeding the 
combined strength of the courts, whose judgment it has to 
review.” The Reviewer (who has evidently thought long and 
deeply on this subject,) further says that there should lie “ some 
members sitting constantly in the Court of Appeal to maintain the 
uniformity of its practice, and occasionally to take a broader view 
of the questions brought under the cognizance of such a tribunal.
The combination of such minds with some of the Judges engaged 
in the daily business of other Courts, is extremely important. The 
Exchequer Chamber therefore is objectionable.” By recurring to 
ihc original constitution of the House, by summoning the Equity 
Judges, (see the opinion of Sir F. Kelly, infra, p. 555), by recalling 
the ordinary Council—the Judicial Committee,—by re-uniting them 
with the body from whom they have been unskilfully and unhappily

(</) See “ Letter to Lord Lyndharst, on the House of Peers in its 
Judicial Character, as it was, and as it is,” 185G.
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Lord St.Leonards'Speech. Lord S t . L e o n a r d s  :
My Lords, it is a great satisfaction to be able to 

rise to speak on this question, and to feel assured 
that it is in no respect a party question; but, at the
severed for two centuries, by placing them all again under the 
same roof, (as recommended by Lord Campbell on the 11th April 
1842), and by some other improvements corresponding with the 
expansion of the empire,—“ a constellation of lawyers” (Lord 
Hale’s expression) might be secured to the House of Lords, fitted 
for the dispensing of every kind of law, and competent to dis­
charge any amount of business. If the Chiefs of the Common 
Law Courts were relieved from the Circuit, and from Jury 
trials, they might be constantly in the House, except during Term 
time. This would be a prodigious acquisition; and it would in­
volve no change; for the Writ of assistance declares that all other 
things are to be cast aside in obedience to its Summons.

Things rational do not die by disuse. Even a sinful absurdity, 
Trial by Battle, unseen fo»three centures, required an Act of Par­
liament to extinguished it. The contrary doctrine is dangerous 
where much stands on antiquity. (See Twiss’s Life of Lord Eldon, 
vol. 2, p. 336; Hansard 18 June 1819).

The union of the legal with the legislative power weighs, and 
has always weighed, in the popular apprehension, giving the Court 
of Parliament an authority quite peculiar, and differing from that 
of other tribunals—the difference being one of kind as well as of 
degree. As to Colonial and Foreign appeals, we doubt whether it 
would not be an advantage to have them heard in a Tribunal more 
in the public eye than the Privy Council. Our dependencies should 
look for justice to the Imperial Parliament.

And here we cite the remarks of Sir John Romilly before the 
Committee :—“ It appears desirable that the Appellate Tribunal 
should not consist exclusively of Lawyers. It should continue to 
be the House of Lords in its essence, and not merely in form.” 
The Vice-Chancellor Stuart, in the same spirit, deprecates “ any 
change that would prevent the interference of the Lay P e e r s h i s  
Honor, in another place, commending “ the number of checks 
which the present system provides.” This cannot refer to the “ lay 
figures,” for they are no checks, but proclaim incompetency. Such 
men as Lord Derby, Lord Ellenborough, Lord Grey, the Duke of 
Somerset, Lord Stanhope, Lord Redesdale, Lord Granville, the Duke 
of Argyll, Lord Eversley, and many others, would undoubtedly be 
of sendee on appeals, particularly on foreign ones, because errors 
seen by them in their judicial character would be put by them, as 
Members of the Legislature, in a train for rectification. Of old, 
the law was administered where it was made. This was what gave 
the Court of Parliament a jurisdiction and an attraction distin­
guishing it from all other Tribunals.
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same time, I think noble Lords on both sides of the 
House ought to be aware that this question cannot be 
approached so as to dispose of it in a short or per­
functory manner. The time has arrived for an ex-

About the year 1778, four Peers having delivered their opinions 
against the twelve Judges on a legal question, Dr. Johnson said:— ( 
“ Sir, there is no ground for censure. The Peers are Judges 
themselves; and supposing them really to be of a different opinion, 
they must, from duty, be in opposition to the Judges.” In Lady 
Radnor’s case, (Cruise’s Dig. vol. 1. p. 516), by yielding to the 
pressure of conveyancers, the Peers not only did great injustice to 
her Ladyship, but decided in opposition to the general principles 
of Equity as understood in the Court of Chancery; in effect up­
rooting the ancient Right of Dower, which the Legislature will be 
asked ere long to re-establish, (see Edinburgh Review, of January 
1857, p. 192). When subtleties become too sublimated, then it is 
that the Lay element may prove a corrective. Justice is better than 
law—yet is it often sacrificed at the shrine of technicalities. The 
presence of the Peerage lends dignity to the tribunal. But this 
supposes that the Peers attend to what is going on. They did 
so in former times, and exercised over the lawyers a wholesome 
supervision.

The Appellate Jurisdiction of the Queen in Council has been 
contrasted with the Appellate Jurisdiction of the House of Lords. 
The fact is that the principal defects of the Privy Council, as 
a Court of Appeal, have been corrected by Lord Chancellor 
Brougham’s Act of 1833; but it was long before this tribunal 
attained to the high reputation it now enjoys. As late as in 1840, 
Lord Cottenham complained of its want of a head to keep order in 
its proceedings, its uncertain component parts, the difficulty of 
getting them together, and its irregular precarious sittings. And 
Lord John Russell declared in the House of Commons on the 
5th August 1840, that “ he thought this was a discreditable, if not 
a disgraceful state of one of the great Courts of this empire.” Yet 
this is the identical Court which has recently received the unquali­
fied commendation of the most eminent members of the bar. The 
ehange is mainly due to the care which has been taken by the 
successive Lords President, by Mr. Reeve the discerning Registrar 
of the Privy Council, and by the members of the Committee itself,— 
that no cause should be heard without the attendance of the Judges 
best qualified by experience, station, and ability to decide it. Still 
Lord Campbell’s objection (supra, p. 612) holds good; and one of 
Lord Cottenham’s complaints is unsatisfied. The Judicial Com­
mittee has no chief. The Lord President is not a legal functionary. 
The members sit at a table, and are less like a Court than any 
other judicial body in the world.

But to return to the House of Lords. That fabric has traditions 
to stand upon. The objections which have begotten clamour are

Lord St. Leonards' Speech.
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animation of it. The noble Earl who leads the House 
on the part of the Government seems to have imagined 
that a very short time will be occupied, and that we 
on this side of the House are pledged that there shall
removeable without organic change, and with hut little legis­
lative aid. The two Courts should be reunited. There must be 
again what Lord Hale calls “ a Court as it were within a Court.” 
And it must sit, like other Courts, throughout the legal year, and 
daily, as it did in the Norman and Plantagenet times.

By an Act 14 Ed. 3. c. 5., a Court formed of a Committee of 
the House was established, consisting of one Prelate, two Earls, 
and two Barons’, who were to be chosen at every new Parliament. 
This tribunal, though long out of use, had a wise design, that of 
obviating the inconveniences which arose from the want of a 
Supreme Court of Appeal during the recesses of Parliament. There 
is, therefore, ample warrant for the House sitting judicially after 
ceasing to sit legislatively.

The Statute suggests that upon certain matters the Courts 
below did not adventure to decide. The Rolls of Parliament 
abound in entries showing that where the Judges desired to 
have a resolution of their doubts, or relief from a too heavy respon­
sibility, they adjourned questions from Westminster Hall to the 
Court of Parliament, “ propter d i f f i cul t a t emfor  it was sup­
posed that here were lawyers who had the deepest erudition, the 
most varied experience, and the widest circumspection.

The necessity for a “ Constellation of Lawyers ” in the House 
arose mainly from this, that its decisions settled the law, and bound 
itself as well as subordinate tribunals. A judgment by the Lords 
on an appeal or writ of error is conclusive upon all except the 
legislative power, which, no doubt, may alter i t ; but how ? By 
altering the law, which the House itself cannot do. The theory of 
the Constitution seems to be that the ultimate appellate jurisdic­
tion is infallible. It cannot err. The well-known case of Reeve v. 
Long (Salk. 22/ ;  2 Cruise’s Uig. 336) seems in point. There the 
reversal by the Lords was against the opinion of all the J udges. 
A general Act was passed (10 & 11 Will. 3. c. 16), altering the law 
laid down by the House, but not touching the decision. The prin­
ciple on which the Act proceeded would appear to have been, that 
what the Court of last resort decides, however inconvenient or 
unjust, is law, and is to be set right only by Parliament. Hence, 
even where the law Lords differ in opinion,—where they are equally 
divided in giving judgment,—and where, consequently, as some 
may irreverently imagine, the soundness of their final determination 
may be questioned, it will nevertheless be as good law as if the 
Peers had all cordially concurred in voting it. 'Thus, in The Queen 
v. Millis, 10 Cla. & Pin. 53-1, Lord Lyndhurst, Lord Cottenham, 
and Lord Abingcr were of one mind; Lord Brougham, Lord Den-
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be no delay. I am certain that there will be no 
unnecessary delay on this side of the House ; but it 
would be a delusion if your Lordships believed that 
this great question can be forced through the Corn-
man, and Lord Campbell of another. The decision was said to have 
been but a negation, proceeding upon the ancient rule of the law, 
Semper praesumitur pro negante. But the Court of Exchequer, in 
Catherwood v. Caslon, 13 Mee. & Wei. 261, treated this as a light 
mode of dealing with a judgment of the House of Lords. They 
looked to the result, and there they found that the House, as a 
House, had given a judgment; and then they said, by the mouth 
of the learned Baron Parke, “ that authority binds us.” The con­
trary doctrine, Lord Campbell holds, would endanger titles (a). It 
will be found that the House itself has never revoked what it has 
once deliberately laid down on an appeal or writ of error. Lord 
St. Leonards, indeed, is of opinion that although it cannot “ reverse 
its own decisions, it has the power of correcting an error in Law 
in future cases” (b). But, with great deference to his Lordship, let 
us suppose that the Lords were now, in 1857, to entertain mis­
givings respecting the principle on which they decided the great 
Bridgewater case, in August 1853 (c)—is there any power short of 
a statute that could alter the law of that celebrated adjudication ? 
And is not the House itself as much bound to. conformity as the 
other Courts of the country ? In the recent case of Cochrane v. 
Bailliey Lord St. Leonards said (12 March 1857), with reference to 
a judgment on a Scotch appeal, “ That simple naked point was 
decided by this House, and is now the law o f the land ” (rf).

The House without the concurrence of the other branches of the 
Legislature certainly cannot alter “ the Law of the Land.” This 
was what Lord Mansfield meant when he said “ the absurdity of 
Lord Lincoln’s case is shocking. However it is now Law,” and 
must be followed.—(Douglas’ Rep. 695.)

These considerations seem strong in favour of those who wish to 
protect the House from all possible miscarriages, whether in principle 
or practice, in substance or appearance.

Decisions below are never cited to the House as authorities, 
because it is bound by no decisions but its own. The Lords, 
therefore, are careful how they notice cases from other Courts, 
least they shake or appear to confirm them.

(а ) See 3 II. of L. Cas. 391, where Lord Campbell said: “ My opinion 
is, that this House cannot decide something as law to-day, and decide 
differently the same thing as law .to-morrow; because that would be to 
leave the inferior tribunals and the rights of the Queen’s subjects in a 
state of uncertainty.”

(б ) 1 Macq. Reports p. 791.
(c) Egerton v. Lord Brownloic, 4 IL of L. Cas. 1.
(d) 2 IHacq. Reports p. 541.

Lord Si. Leonards* Speech.
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Lordsphchnttrds' m^ ee without occupying a very considerable time. I
entirely agree that witnesses must be examined, and 
for the reason I will tell your Lordships. Witnesses 
must be examined • because, however reverently the

The admirers of “ single-seated justice ” (if the phrase be 
English, or has meaning,) will learn with surprise, that when 
the French Court of Cassation sits, in full conclave, forty-nine 
Judges are present; that is to say, three Courts, each of sixteen 
Judges, unite (with a President at their head) to form the Supreme 
reviewing tribunal of the Empire. And yet it appears that a 
decision by this formidable combination, pronounced en audience 
solennelle (toutes les Chambres reunies), does not fix the law (a), 
so as to make it absolutely binding, the French Jurists caring little, 
or comparatively little, for precedent, and going, or professing to 
go, all upon principle. See infra, p. 679.

Much was said in the Committee as to the number of Judges 
necessary, or proper, to constitute a tribunal of ultimate appeal.

mVery valuable opinions on this point were delivered by witnesses 
entitled to the greatest attention. (See infra, p. 655.)

•In a late case at Lincoln’s Inn (19 July 1856), the Court being 
composed of only two Judges, Lord Justice Knight Bruce gave his 
sentiments as follows:—“ The Lord Justice Turner has, with the 
Vice-Chancellor, come to a conclusion at which I have been unable 
to arrive. Finding that my Brother’s conclusion renders my opinion 
immaterial, I wish the parties not to be delayed on my account. 
Accordingly, without my concurrence, as without my dissent, 
the appeal must be dismissed.” The course taken by Lord Justice 
Knight Bruce, though ingenious and well intended, (under diffi­
culties created by the Legislature,) raises the question discussed, 
infra, p. 665, 666. Mr. Roundell Palmer holds that “ in Courts 
subject to appeal, the reasons which influence the minds .of the 
different Judges should appear, in order that they may be considered 
and reviewed.”

The people of Scotland have felt and evinced a feeling character­
istically “ fervid” on the subject of their appeals(b). They all, 
however, admit that the Court of last resort must be in the 
metropolis of the Empire. Lord Cockburn, in his Memorials, 
owns that Scotland itself is too narrow; while the profound Sir 
Islay Campbell acknowledges the benefits which the adjudications 
of this House have conferred upon Scotch jurisprudence.

(a) This was mentioned by Lord Brougham in the Committee. See the Evidence before the Comm., p. 16, sed vide the remarks of 
M. de la Chere, infra. p. 683.

(5) “ Suppose (says Lord Chancellor Brougham) a decision of the 
thirteen Judges of Scotland appealed against. It was to be adjudicated 
upon by a single individual, who was, perhaps, as ignorant of the law of 
Scotland as of the law of Japan.”—Times 3 Sept. 1831.
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appellate jurisdiction of this House has been treated 
up to a recent period, at this moment, and for a short 
time before the period at which I am addressing your 
Lordships, it is impossible to deny that certain chan-

Those benefits are sometimes as conspicuous in affirmances as in 
reversals. This is shown by Lord Brougham’s judgment in the 
famous Warrender case; a judgment which verifies the remark 
of Mr. Hume that in matters of reasoning the arguments, when 
just, can never be too refined.

If it be probable that the assistance of a Scotch Judge would be 
of use, it is certain that the exclusive devolution upon him of 
Scotch business would be mischievous, and the bare imagination 
would be as bad as the reality. This would make it necessary to 
secure strong colleagues.

One source of dissatisfaction for the last forty years has been a 
subordinate tribunal in the House called the Appeal Committee, 
which is appointed to consider and report on matters of practice. 
No one can tell when this little court will convene, or, with certainty, 
who may compose it. Lord Cranworth since his appointment to 
the Great Seal has always sat in it. Lord St. Leonards never once 
came near it. The matters generally before it are indeed un­
worthy of such high cognizance; yet, to do them properly is a 
work of time and of labour and care.

A petition presented to the Appeal Committee on the first day of 
a session may not be disposed of till the last, when the object has, 
perhaps, become impracticable, or is no longer desired by the parties.

The Appeal Committee expires with the session; and if a petition 
has received no decision, the application, if persisted in, must be 
renewed by a fresh petition (involving fresh fees) in the ensuing 
session.

No Counsel attend the Appeal Committee—nor is the business 
generally of such a kind that Counsel could much assist in it.

Sometimes the Committee gives no decision itself, but, when 
perplexed, reports that the matter ^liould go back to the House, 
—or, what is worse, that it should be argued along with the merits 
at the Bar. Parties are, therefore, obliged to be prepared, perhaps, 
at great expense, with an array of counsel and a pile of printed 
papers on the merits, although it may turn out, after ten minutes 
talk at the Bar, that the merits cannot be gone into.

The business before the Appeal Committee is occasionally im­
portant to the partiesj but the bulk of it is mere routine, with which 
the Officers of the House could deal better than a Committee of 
Lords, who ought to assemble only upon matters of some weight 
or doubt; and even then, the Officers of the House ought first to 
examine and decide. If the parties acquiesced, there would be an 
end of the affair. In the event of dissent, the Officers should pre­
pare a statement of the point, with the precedents and authorities, 
so as that the Appeal Committee could make resolutions with satis-

U U 2
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Lord%hch!a>dt' o f  public information and of public censure have
been directed against the appellate jurisdiction of 
3 'our Lordships. Nothing can be a fairer subject 
of discussion among all persons than the question of
faction to themselves, and with a constant eye to uniformity of 
decision, so invaluable in the practice of Tribunals.

The Appeal Committee originated with Lord Eldon, who, per­
secuted for arrears at Lincoln’s Inn, grudged every moment spent 
upon the woolsack, or on the judicial business of the House. 
He thought to get some relief, however small, from the Appeal 
Committee. The same motive led to the appointment of Lord 
Gifford as Deputy Speaker, in 1824 and to the more curious 
nomination of the Dummies in 182/ (ante, p. (>22). Thus, for the 
convenience of one man, (a good man certainly, let us even say a 
great man,) a Tribunal, the most illustrious in the world, and 
coeval with the monarchy, was made for a time, we are constrained 
to say, a little ridiculous (a).

A singular notion is entertained that the Committees of the 
House of Lords have no power to swear witnesses, and this because 
the Committees of the other House have no such power. But the 
House of Lords is the Court of Parliament; the Commons are only 
a representative assembly (6). The Lords’ Committees are an efflu­
ence of themselves. The House cannot look judicially at testimony 
not coming before it through the medium of an oath. 'The old 
Court of Triers examined witnesses. That they put them upon 
oath, cannot be doubted. The power of swearing is incident to the 
judicial office, and comes from the Crown.

But then it is said that a Committee on a Legislative Bill is 
not a Judicial Committee. Why not? When the House takes 
evidence on a Legislative Bill, the evidence is on oath, and the pro-

(«) Prom 1806 to 1828, the first Lord Iledesdale sat regularly in 
the House of Peers, advising on judicial business. In learning, some 
have thought that he was equal to Lord Eldon. He had powers of 
exposition too, and excelled 'as a legal writer. The laborious in­
quiry into the Peerage was carried on under his superintendancc ; 
but he could not have written the Reports; lor these are contradictory and often inaccurate. It is singular that the 8co!ch lawyers, in 
acknowledging their obligations to Lord Eldon, (Mr. Moir, for example, 
in his able pamphlet,) forgot Lord Redesdale, who assisted Lord Eldon 
in every one of the great Scotch cases. These two legal luminaries some­how contrived always to agree in their judgments,—even in lim es  v. 
Jackson , where Lord Eldon’s decree was reversed. 1 Bligh’s Rep. 173.

(b)  It may however be a very lit thing that the House of Commons 
and their Committees should have power to put witnesses on oath. The 
member for Midliurst (Mr. Warren) has given notice of a motion on 
the subject, undoubtedly one of great importance, regard being had 
to the magnitude of the interests disposed of on testimony given by 
witnesses unsworn and sitting at their ease on a level with the Judges.
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the appellate jurisdiction of this House, the manner in
which it should be constituted, and the way in whichy «/
Appeals should be conducted; but it ought to be ap­
proached with the greatest respect and deference, not
ceeding judicial. The House does not change its character with 
the function it performs. It is still the Court of Parliament.

If this be so, why are scores of railway and other witnesses 
sworn before the House, while causes are being heard? Why is 
the amenity of the Court ruffled by crowds of eager and burly 
persons pressing upon the Bar while learned counsel are speaking, 
or while the Lords are, perhaps, engaged in the very act of 
delivering their judgments ?

On the 13th March 1857, Lord Campbell gave notice (a) :—
“ That with the view of expediting and generally improving 

the proceedings of Select Committees, he should move a stand­
ing order to the effect, that the oath to witnesses should be 
administered not necessarily at the bar of the House, but when 
deemed fit, before the Select Committees. At present the greatest 
inconvenience resulted from its being necessary that witnesses 
should be sworn at the bar of the House. Judicial business was 
sometimes interrupted in consequence of a crowd of witnesses 
being collected at the b a r; and the expedient was occasionally 
resorted to of hearing them unsworn before Select Committees, 
and swearing them afterwards if it were thought necessary/* To this 
the Lord Chancellor replied, by observing that he “ did not see his 
way quite so clearly as his noble and learned friend to the assump­
tion that their Lordships could delegate to other persons the power 
of administering an oath. It might be matter for consideration 
whether an Act of Parliament would not be necessary. As at 
present advised, he should feel a difficulty in drawing an indict­
ment against a person who had taken a false oath before a Select 
Committee of their Lordships* House exercising a delegated power 
to administer oaths.”

When a Commission is issued by a Court of Justice to a person 
not having a judicial character—an English Barrister or Scotch 
Advocate for example—he examines the witnesses upon oath under 
a delegated authority. This authority may be either per expressum 
or by implication. In either case the Commissioner executes his 
function on the principle that the evidence he is to report must 
have that sanction which the Court itself, if examining the wit­
nesses, would impose. He is to consider himself, therefore, pro 
hac vice, as the Court.

When, again, a Commission is issued by a Court of justice to a 
person who has a judicial character, but no antecedent jurisdiction 
over the subject matter, he also administers the oath under a dele-

Lord St. Leonards*Speech.

(a) Times, 14 March 1857.
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only to individuals but to this House, the Court of 
appeal that has so long existed as an appellate juris­
diction, and has so long ruled the rights of all classes 
with respect to their property. My Lords, I shall be
gated authority; because, although his office is judicial, he is not 
entitled to swear the general public.

An oath, however false, will not amount to perjury if the person 
administering it, although a Judge, is exercising an assumed or 
volunteer authority; Hawk. P. C. b. 1. c. 69. s. 4; 2 lluss. by 
Greaves, 599.

If the House of Lords were to grant a commission to two 
Judges of the Court of Queen’s Bench, say in a Peerage case, 
those learned persons having no antecedent jurisdiction, would 
administer the oath, not by their own, but by a derivative autho­
rity; yet the witnesses, if they swore falsely, would be subject to 
the pains of perjury, just â  much as if they had given evidence at 
the trial of a cause before the Chief Justice of England and a Jury.

In the Lovat Peerage case, the House of Lords granted a 
commission to two Judges of the Court of Session to examine 
witnesses in Scotland. The Petition for this Commission, 24 April 
1826, stated that it was in pursuance of “ former precedents.” 
The Commission was issued with the assent of persons not very 
likely to be wrong in their law—Lord Eldon and Lord Redesdale. 
The power given was “ to examine witnesses upon oath.” Many 
persons accordingly were so examined under that Commission. 
The oath administered was in pursuance of the Commission. 
The power to administer it came from the House of Lords; the 
Scotch Judges having no antecedent jurisdiction over the subject 
matter, and no right to swear persons except upon questions 
brought before them secundum cursus curiae.

But it may happen that a Commission is issued to a person or 
persons not only vested with a judicial office, but vested also with 
an antecedent jurisdiction over the subject matter. Thus, upon 
references made by the Court of Chancery to the Master, the 
Master examined all the witnesses upon oath, not under any 
authority imparted to him by the reference, but ex proprio vigore 
by virtue of his office, an office in its nature judicial, and giving 
him an exclusive authority to execute the reference.

This comes near the case of the House making a reference to 
members of its own body, who have in them not only the judicial 
character but the antecedent jurisdiction.

If these suggestions are well founded, they go to establish the 
power of a Committee of Peers to put witnesses on their oaths 
with reference to matters as to which those Peers possess inde­
pendently an original or inherent jurisdiction.

By virtue of a Commission from the House, in the Lovat case, 
Witnesses were examined upon oath in a remote corner of Inver-
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very anxious that the leading counsel who have 
practised and are now practising at the bar of your 
Lordships' House should be heard as witnesses, and 
examined before that Committee. Let us hear from
ness-shire; and it is presumed no one will doubt that, if those 
witnesses had prevaricated, they might have been indicted for 
perjury, unless we suppose that Lord Chancellor Eldon and his 
profound coadjutor Lord Redesdale miscarried in the advice which 
they gave to the House.

Then where is the difference between an appointment of a Com­
mission and a Reference to a Committee ? There is a difference, 
and a considerable one too; but it is all in favour of the Com­
mittee, who inquire, indeed, by direction from the House, (of which 
they are a part), but who swear witnesses by their own authority, 
or by a power more easily communicated to them than to strangers, 
a power to be exercised, not in the Provinces, but in the Palace of 
Justice, and almost within hearing and sight of the woolsack 
and the throne.

The question has been made a little difficult by the course 
taken for some time under an impression that Peers could not 
carry with them their judicial faculty and their jurisdiction out 
of one chamber of Parliament into another. And this but shows 
the danger of tolerating new practices without due consideration 
of their effects. The Lords, we believe have, the remedy in their 
own hands, if they would but use it.

The theory and working of the feudal Parliaments stood with 
the reason of mankind; but, owing to the long intermissions of 
their sittings during the Tudor and Stuart reigns, the original 
practice came to be forgotten ; for the rolls and journals were 
not printed in those days: and when Lord Chancellor Clarendon 
returned from Bruges with his Master and the Great Seal in 1660, 
there was no one to tell the old and rational method of proceeding. 
Hence the deviations.

•The House, however, rests securely on its ancient basis; and 
we may say of it what Andrew Fairservice well said of the 
Glasgow Cathedral :—“ It’s a brave Kirk—nane o’ yere whig- 
maleeries and curliewurlies and opensteek hems about it,—a’ solid, 
weel-jointed masonwark, that will stand as lang as the warld, keep 
hands and gunpoother aff it.”

[The substance of the preceding Note has been put together 
very much at the suggestion of Sir John Lefevre, who most kindly 
placed materials at the disposal of the writer, with a view to the 
inquiry of last Session. Passing strange, it seemed that Sir John 
Lefevre was not examined before the Committee; and, perhaps, 
more inexplicable still, that Mr. Reeve, the experienced regulator 
of the Judicial Committee, was not asked a question].

Lord St. Leonards' Speech.
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tlieir lips, who are certainly competent to speak upon 
the subject, what are the objections to the juris­
diction as it is now exercised, and we shall then be 
better able to judge whether any and what remedy
can be applied to those evils which they will point out.

«Her Majesty’s Solicitor General spoke in another 
place (I speak only from what I have seen, and I dare 
say the expressions were exaggerated), with his au­
thority as a member of the Government and a leading 
member of the bar, of the manner in which appeals
to this House were conducted, which must infallibly 
lead most men to doubt the propriety of this House 
retaining its jurisdiction; or, if it does not, cast censure 
upon the persons who undertake the duty of advising 
your Lordships in that respect. Now, I am about to 
read a few words to your Lordships from a publication 
which contains a report of all the cases in all the 
Courts, and which is usually exceedingly well con­
ducted, and with great propriety ; but, taking up this 
question of Life Peerage, they make this observation 
within the last week or ten days, as to the manner in 
which the judicial business of the House is conducted : 
“ That an accession of strength is required in this 
quarter no one, we should have thought, would doubt; 
and we cannot assent to Lord Lyndhursts assertion 
that the House of Lords as a Court of Appeal is 
sufficiently strong. It is unsatisfactory to the counsel 
who practise before i t ; to the suitors whom they 
represent; and to the public at large. The adminis­
tration of justice should not only be unsuspected, but 
should be above suspicion. I t is a serious evil to have 
the highest tribunal of appellate jurisdiction in this 
country—the last resort of wearied and almost ex­
hausted suitors—exposed to obloquy and contempt, 
not only from the lay portion of the community, but 
even from lawyers, with the Solicitor General at their 
head.” I rejoice, therefore, that this Committee has
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been appointed, if it went no further than to ascertain 
what are the grounds upon which these arguments 
are brought forward.

My Lords, I have practised at the bar of this House 
probably to as great an extent as almost any other 
man has done, and I have seen the administration of

4justice, and have been affected, as counsel, by the 
administration of justice in this House, for a very long 
period before I left the Bar. I will take upon myself 
to assert that, although more learned men may have 
assisted your Lordships in coming to a decision, there 
never has been a period at any time in which the 
causes have been heard with more attention by those 
who have assisted your Lordships with their advice— 
there never has been a period in which more attention 
has been given to the hearing of the cases; in which 
more attention has been bestowed upon the decision of 
the cases; or in which more elaborate reasons have 
been given for those decisions than at the present 
period. Let us, therefore, know, let the House know, 
and let the country know what are the grounds of the 
charges which are thus brought, not simply against 
the jurisdiction itself, but evidently against the ex­
ercise of the jurisdiction. The words which I have 
read to your Lordships, if they bear any meaning, 
rather point to the latter than to the former. What 
is the meaning of saying that the administration of 
justice should be unsuspected? The administration 
of justice in this House is unsuspected. There is not a 
man in England who suspects the administration of 
justice in this House. There are persons who may 
differ from the opinions expressed by the noble and 
learned Lords who assist you. They may be unequal 
to the task ; there may be more learned persons in 
existence ; but that would not justify any such obser­
vations as I have called to your Lordships' attention. 
I t  appears to me, therefore, a matter of the highest
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necessity that a Committee should be appointed, in 
order to see whether the public discontent, as far as 
it can be said to exist, is or is not well founded.

I have a right to say, speaking for myself only, that 
in the discussion of the question of Life Peerages I was 
wholly unactuated by any desire to resist all alteration 
of the jurisdiction of the House as a Court of Appeal. 
I t  has been said that those who have opposed Life 
Peerages have evinced a determination to maintain the 
jurisdiction of this House as it now stands, altogether 
untouched. Now, I have, for the last twenty-five 
years, taken every possible opportunity in the other 
House of Parliament, and wherever I have had the 
power of calling the attention of the Government and 
the public from time to time to the, nature of the 
jurisdiction of this House, and requiring, as far as 
I could, that there should be an alteration in the 
manner in which it should be exercised, never for a 
moment thinking that the jurisdiction should be taken 
from the House ; all I desired was that it should be 
improved, that is, that the exercise of it should be 
improved; but I am sure if your Lordships desire to 
strike from under you one of the main pillars upon 
which the House rests, you will denude yourselves of 
the appellate jurisdiction. Depend upon it, the greater 
portion of that weight and authority with the public 
would cease, and you would not be the House you 
now are, but your hereditary quality would be affected 
and diminished by your being deprived of that which, 
while it is an ornament to the House, can never be so 
unless it is useful to the country.

My Lords, in the year 1830, after I became Solicitor 
General, I stated to the other House of Parliament 
what the measures were which that Government to 
which I had been attached intended to bring forward 
I particularly touched upon the Court of Appeal, and 
I advised the creation of what I called an Equity
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Court of Exchequer. DuriDg the whole of my life at 
the Bar, I have objected to what my noble and learned 
friend has alluded to, an appeal from a man to the 
same man. 1 recollect perfectly well making use of 
this observation, that a man in appealing from Philip 
drunk to Philip sober had some chance, but after the 
Lord Chancellor, sitting in his own Court, has upon 
careful consideration decided a case as he thinks right, 
to bring the same matter before him, sitting alone in 
this House, and ask him to reverse his decision, never 
can be a wise course to follow. I have no doubt he is 
desirous of doing what is right, but I take the liberty 
of observing that, although I have no doubt of his 
good intention, yet it never can be carried into effect, 
because the learned Judge thinks he is right, and he 
maintains his opinion, having been satisfied in the 
Court below of the facts and the law of the particular 
case. Now, my Lords, that state of things does not 
now exist, nor has it existed for a considerable period, 
because there never has been a period for a considerable 
time in which the Lord Chancellor has sat here with­
out being able to have other assistance : and no Lord 
Chancellor would sit and hear an appeal by himself 
without calling for assistance if he could obtain it (a).

The Lord Chief Justice refers to a case in which 
lately he was kind enough to come and assist at the 
hearing of an appeal. I t was an appeal from a decision 
of my own in the Court of Chancery, and which in­
volved many important questions of law and equity, a 
very fair subject for appeal. My noble and learned 
friend on the woolsack thought we had better have a

(a) Lord Hardwicke when Chancellor was the sole Law Lord 
in the House. He could have called in the Judges ; but he rarely, 
if ever, did. How often did Lord Eldon summon them? Mr. 
Leahy, waiting about 1827, says :— I believe that on an average 
the Judges do not sit in the House of Lords two days in a whole 
Session of Parliament.” Lord St. Leonards himself, when Chan­
cellor, sat a good deal alone; and on Scotch causes too. See 
his Lordship’s own remarks, infra, p. 647.
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was my noble and learned friend near me, my noble 
and learned friend on the woolsack, and my noble and 
learned friend the Chief Justice, and myself. The cause 
was heard, therefore, besides the Judge, from whom the 
appeal came, by three other Judges. Elaborate opinions 
were delivered. My noble and learned friend stated 
his opinions. I stated my opinion, but being from a 
decision of my own, I thought I was bound to give to 
the subject the most deliberate opinion in my power. 
I think my noble and learned friend on the woolsack 
did the same, and the result was that the judgment 
was affirmed unanimously. I  wished to explain this 
to your Lordships, for the purpose of showing that as 
justice is now administered in this House, the abuse 
which has been complained of, of appealing from a man 
to the same man, does not exist. I admit it to be an 
abuse, but it does not take place, and therefore the 
practice of this House is not open to that objection.

There has been great misunderstanding, as it appears 
to me, in regard to what has taken place in this House 
upon the hearing of appeals. I believe there has been 
considerable dissatisfaction expressed, that where two 
noble and learned Lords have been sitting together 
and have differed, the decree below has been affirmed 
upon the opinion of one only, and it is believed, I 
rather think, that that has gone to a considerable 
extent. There never was a much greater mistake. 
During the three sessions in which I have sat as a 
Law Lord along with my noble and learned friend on 
the woolsack, we have heard together, I think, up to 
the beginning of this session, 81 cases; in 71 of those 
cases the Law Lords were agreed, and they were, 
therefore, either affirmed or reversed, according to the 
unanimous opinion of the three who heard the case, 
because my noble and learned friend above me scarcely 
ever misses an attendance, unless he happens to be
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abroad or has engagements of a pressing nature. 
Usually there are three Law Lords present. Now, in 
point of fact, I  have had the misfortune to differ from 
my noble and learned friend on the woolsack, I think, 
altogether in ten cases, so that there are 71 cases in

O  '

which we have agreed, and ten cases in which we have 
disagreed.

Now, let us see what the effect of that is, as giving 
rise to any complaint on the part of the suitors. One 
case was the great Bridgewater case, and therefore we 
may put that upon one side. My noble and learned 
friend was opposed to all the four Law Lords, including 
the late Lord Truro, but that throws no reflection upon 
my noble and learned friend's opinion at all. No one 
ever thought so or said so, because he had the great 
authority of the Judges agreeing with his opinion* 
But the four other Law Lords, according to the best 
opinion they could form, agreed in an opinion contrary 
to that of the Judges, and therefore against my noble 
and learned friend; but, as I have said, without the 
slightest idea on the part of any man, that that dero­
gated from the respect and deference which is due to 
my noble and learned friend. Putting that case upon 
one side, there would be nine cases in which we have 
differed. In one of those cases, my noble and learned 
friend above me agreed with me, and the consequence 
was, I think, that the case was affirmed upon the 
opinion of two against my noble and learned friend. 
There could be no objection to that, of course, because 
we sit here for the express purpose of giving-our 
opinions. There were four other cases in which I 
unfortunately differed, both from my noble and learned 
friend on the woolsack, and my noble and learned 
friend near me. Those four cases were decided ac­
cording to the opinions of the majorit}'. There was a 
majority against me, and my opinion was overruled 
There was no harm accruing to the suitors, therefore

Lord St. Leonards9 Speech•
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have competent men, because it ensures a certain 
majority, which having four does not, and therefore if 
the men are competent, which the public and your 
Lordships' House and the profession must best deter­
mine, and if they are' careful and really execute the 
duty they undertake conscientiously, as they are bound 
to do, and have to answer to God and man for doing, 
you cannot have a better tribunal. So far as I have 
stated to your Lordships, you will see that no harm 
could be done, and no man could complain.

Then there are four cases of disagreement. My 
noble and learned friend on the woolsack and myself 
sat alone upon four cases, in which we differed; the 
result of which was, that my noble and learned friend 
affirmed two—two were affirmed according to his 
opinion, and two were affirmed according to my 
opinion. Now there is nothing singular in that. It 
is impossible that two men should sit together who 
are honestly discharging their duties, and competent 
to consider the very complicated cases of fact, and 
the difficult cases of law, which come before your 
Lordships' House, without ocasionally differing. The 
opinion of each must be, of course, supported, if they 
desire to stand well before the profession to which 
they have the honour to belong, by elaborate judg­
ments, showing, whether they are right or wrong, why 
they hold a certain opinion. I t is not simply coming 
and saying, I disagree to this or to that, but after com­
munication with each other, each retains his opinion, 
and gives elaborate reasons for'it. Now, my Lords, it 
has been supposed that there is no decision if two Law 
Lords sitting together should differ. That is not so.o  oThere is an absolute decision; for first of all, the 
question is put, that the decision below shall be 
reversed. Then it is put that it shall be affirmed, and 
in point of fact, the decree below is affirmed, and that
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upon an actual decision of the House. The decision of 
the House is that it shall be affirmed. Now, though I 
do not at all approve of a tribunal composed of two 
persons only, yet it is not open to the great objection 
which is supposed. The Chancellor has sat here alone. 
When I myself had the honour to occupy his seat, I 
sat here for a considerable period without any assist­
ance, and had to decide cases without any assistance, 
but I never heard of there being any disapprobation
expressed. My noble and learned friend on the wool­
sack has had to sit by himself without the slightest 
assistance. Supposing, on the contrary, any other 
Law Lord to be sitting with him, and to differ from 
him, if he was for affirming the decree, he would 
affirm it just as he would if he sat by himself. But
only observe how much more his opinion is entitled to

«deference and attention, when he knows that another 
Law Lord differs from him in opinion, and is ready to 
state his opinion, and to give his reasons for that 
opinion, than if he sat alone and wholly unassisted. 
The House must not suppose that when my noble and 
learned friend and I differ upon any occasion, we come 
down to this House to give adverse opinions without 
consultation. When I find myself in the unfortunate 
predicament of differing from my noble and learned 
friend, I communicate to him what my opinion is. I 
state the grounds of it, but, at all events, I put him in 
possession of the grounds upon which I entertain a 
different opinion, and then examining them with 
attention, and addressing himself as a lawyer to the 
subject, he comes to a conclusion upon it. Remember, 
my Lords, that his opinions are reported, and sent 
forth into the profession, and the profession will here­
after talk of him as a great lawyer, or a lawyer not 
of great eminence, according to the soundness of his 
decisions. For now and hereafter it is a matter in 
which they pledge their reputation, whenever they
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differ is inevitable. It would be very desirable, and 
nobody would desire it more than I, that the Lord 
Chancellor for the time being, should, if I may so 
express it, rule and govern the decision of your Lord- 
ships' House in appeals; but it is impossible that it 
should be so, if other noble Lords disagree with him, 
unless they merely follow his leading. That would 
not be satisfactory, and there would then, indeed, be an 
outcry. And a man who could command the opinions 
of others, and induce them to follow him, must have 
such a knowledge of law, and such a commanding 
intellect, as belongs to none of us. The truth is, my 
Lords, that this is not an age of great men; but the 
truth also is, that taking men in any condition of life, 
in any profession, with equal opportunities, there is 
not that great superiority in one man over another; 
that is, a certain number of men directing their 
attention to the same subjects will come so nearly to 
each other in these days, that it is scarcely possible for 
any man to step out of the ranks and take the lead; 
almost all of those around him are of the same calibre, 
and whatever he may think of himself, his compeers are 
too much on an equality with him, in point of intellect 
and attainments, for him to take a commanding position.

When we look at the nature of this jurisdiction, I 
would impress upon your Lordships that the whole 
evil of the differences of opinion which have arisen 
between my noble and learned friend and myself, 
without detracting from his authority, if it be so • 
considered, as Lord Chancellor, has amounted simply 
to this, that two cases have been affirmed upon my 
judgment, which, if heard by my noble and learned 
friend by himself, he would have reversed. Whether 
they were rightly affirmed by me or not, it would be 
great presumption in me to say, but there was nothing 
singular in th a t; and there has never been any dif-



THE APPELLATE JURISDICTION.

ference of opinion without elaborate reasons being 
given on one side and the other, as well as consulta­
tion, and the utmost possible attention is always given 
to any case upon any judgment in this House.

My Lords, when fault is found with the jurisdiction 
of two Judges, let us see what has been done, and 
what the opinions have been or are at this moment 
of Her Majesty's Government, and what have been the 
views of preceding Whig Governments. The Court of 
Appeal in Chancery was established by the Whig 
Government. And how did they constitute that Court 
of Appeal from the decisions of the Vice-Chancellors 
and the Master of the Rolls ? Why, they constituted 
it of three. I t  might be the Lord Chancellor and the 
two Lords Justices, but the Bill expressly authorizes 
the Lord Chancellor to sit alone, and it authorizes the 
Lord Justices to sit alone. And what is the result ? 
That in 99 cases in 100, the Lords Justices do sit 
alone ; but they are constituted by Act of Parliament. 
But in creating that jurisdiction, the Government of 
the day created it so as to give the power to two 
Judges only. At present there are two (and two more 
learned persons and more admirable Judges could not
occupy that bench), and if, as it frequently happens,

%they disagree, the one being for the affirmance, and 
the other intimating that he does not quite agree or 
does not take the same view, it is not necessary for 
him to say anything upon the subject. Now, the Act 
of Parliament itself, to which 1 have referred, giving 
the jurisdiction to the two, expressly states that ii 
they differ, the affirmance shall be on the vote of the 
one who is the qualified leader, and it is right that it 
should be so. As the decision of the Court below was 
come to by a court of competent jurisdiction, in the 
Court which is created in order to dispense justice in 
the case of an appeal from the other Court, it must 
be shown that the decision was wrong. Now, if the
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authority, as we are), and one thinks the decision 
wrong, while the other thinks it right, why, then 
there is the decision of the Court below, and the deci­
sion of one of two co-equal Judges in favour of the 
decision of the Court below, being at the same time 
aware that his learned brother is of a different opinion, 
and having, as it were, tried his own opinion upon the 
touchstone of the others. My Lords, that therefore 
shows not only what has been done, but what is now 
the opinion of Her Majesty's Government. At this 
moment there is a Bill introduced into the other House 
by a portion of Her Majesty's Government, namely 
by the Solicitor-General for Ireland, for the transfer 
of the business of the Encumbered Estates’ Court to 
the Court of Chancery, and a new Court of Appeal is, 
by that Bill, proposed to be created; but I cannot at 
all see the necessity for such a tribunal. Having been 
Lord Chancellor of Ireland for five years, my opinion 
may possibly be considered of some authority on the 
subject. Having sat there for five years, and having 
been intimately acquainted with the business and the 
nature of its difficulties, I never found any trouble in 
disposing of all the business, in hearing everything 
upon the paper, including the appeals from the Master 
of the Rolls, without any human being ever thinking 
of a new Judge being required to sit with the Lord 
Chancellor. But this Bill, as introduced, actually 
authorizes the creation of a new Court of Appeal, 
consisting of the Lord Chancellor, an Ex-Chancellor, 
if one can be got, and if not, a Common Law Judge, 
to be taken from his Court, knowing nothing of equity; 
and if one of those two persons cannot be obtained, 
then the Government are to appoint a barrister of 
fifteen years’ standing. Then the appeal will go to a 
Court constituted in a most objectionable manner, 
because the Ex-Chancellor or the Judge of the Com-
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mon Law Court, constituting that Appeal Court, is to 
act only during pleasure; and I must say, that I 
thought it was a matter that was entirely settled in 
England, that no men were to sit as Judges, deciding 
upon men's properties, who sat only during the pleasure 
of the Crown.

Now, my Lords, if that Court were to be so con­
stituted, it would consist of two persons, the Lord 
Chancellor and the new Judge. That new Judge 
would be appointed during good behaviour, and so far 
right, in the first place ; but then the authority of the 
Lord Chancellor would be detracted from in a most 
fearful manner. I  never heard that there was any 
objection raised to the Lord Chancellor of Ireland 
sitting to hear appeals. I feel perfectly satisfied that 
no such objection was made whilst I was in Ireland 
and I have not the slightest reason to believe that 
any objection has been made to the present Lord Chan­
cellor. But to put another Judge alongside of him, 
would be to create the very embarrassment under 
which we have been labouring; it would introduce 
that very difficulty that I referred to, to have another 
Judge of inferior power placed alongside of him ; for if 
that Judge should be for affirming the decision of theO  O

Court below, he might sit alongside of the Lord Chan­
cellor and overrule him. Your Lordships see, there­
fore, that what seems to have struck the public mind 
in regard to this power being confided to and exercised 
by two persons, does not seem to have pressed very 
heavily upon either former Whig Governments or the 
present Government; for there is an Act of Parliament, 
providing an exactly similar tribunal to that of your 
Lordships' House, and there is a Bill before the other 
House for the express purpose of unnecessarily, as it 
appears to me, creating the very counterpart of that 
which is now objected to.

My Lords, my attention has been directed to the
x x  2
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very seriously directed to it at different periods for 
twenty-five years ; and, perhaps, I may be allowed 
to recount in a few words the occasions upon which 
I have brought it forward, in order to show that 
at different periods of my own professional life I 
have desired that ihe appellate tribunal of this House 
should be as perfect as possible. In the year 1830, I 
brought the question before the House of Commons, 
and in the year 1835, when Lord Melbourne put the 
Great Seal in Commission, I wrote a public letter, in 
which I particularly pressed upon him the necessity 
that existed for a change in cases of appeal to this 
House, and that it could no longer be delayed. 
Then, in 1841, in the other House of Parliament, I 
moved resolutions in regard to the hearing of appeals, 
and the jurisdiction in appeals, in which I proposed to 
alter the appellate jurisdiction of this House. I 
brought in a Bill founded on those resolutions. They 
were read twice ; and I brought in a Bill which was 
also read a second time. I proposed at that time 
what I thought would be, or probably might be 
accepted as an improvement, namely, that the Lord 
Chancellor should have constant assistance, and that 
it should be in the nature of two persons to be ap­
pointed by the Crown, and to be called Lords 
Assistants, and that they should sit with the Lord 
Chancellor in this House. If the}r were Peers, of 
course they would have voices in the decision ; but if 
they were not Peers (and they were not necessarily 
according to that plan, to be Peers), they should still 
be at liberty to speak and to declare their opinions in 
the House ; but to have no voices if not Peers. I will 
not vindicate that at all, though I think I could state 
good reasons why it might be adopted ; but this I 
will state, that it is one of the greatest problems that 
ever came before this House, what shall be the
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alteration made, bearing in mind that you have to 
preserve your own right, as regards the actual voting, 
and on the other hand, that you want legal assistance 
and constant legal assistance, because that great benefit 
may be derived from a Court of Appeal is undoubted. 
Men want to know what the law is, and if different 
persons are administering the law at different periods 
in the ultimate Court of Appeal, you never can have 
those fixed rules laid down which assist mankind, 
and prevent, by the certaintyof the rules, hundreds 
and thousands of vexatious suits. This is what the 
subject has a right to expect at your hands. If  any­
body has a plan matured, he has an opportunity to 
present it now. But what are the difficulties that 
surround it ? I could suggest half-a-dozen; but I 
could not suggest the best plan of obviating them, and 
I do not know anybody else that could; but that is no 
reason that we should not try. But let me assure the 
noble Earl that if there are different proposals, we are 
bound to hear all of them ; for if this matter is 
hurried,—if you come to a decision upon it, and set 
some scheme to work, and it breaks down, which it 
will* unless something is adopted after very great deli­
beration,—you may rely upon it that the evil which 
you inflict upon the House and upon the country will 
be very g rea t; but that is no reason, I entirely admit, 
that you should not avail yourself of the opportunity 
of examining different learned persons to know if the 
House has fallen in the estimation of the public, where 
the evil lies, and what it is. Then we shall see 
whether we can decide upon the matter directly; but 
depend upon it that the remedy has not yet been hit 
upon by any human being; for I have examined 
every one of those suggested. After the Bill to which 
I have referred was read a second time, I had occasion 
in the year 1849, to publish a work containing an 
examination of the legal decisions of this House for a
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that book I stated this question. I stated there all 
that had ever been offered with a view of improving 
the appellate jurisdiction, and referred to all the dif­
ferent steps that had been taken with the view and 
hope that something might be done, and I am entitled 
to say that for the last quarter of a century no man 
has been more anxious than I have been myself to 
improve the jurisdiction of this House. I have given 
it the most constant attention, and the most anxious 
deliberation ; I have been in the habit of sitting here 
four days in the week, and I have given to the cases 
an amount of consideration and of time which has 
not been surpassed by any member of your Lordships* 
House, when this House has been sitting on appeals, 
and I have not been able to attend to the ordinary 
business of the House, because I have devoted my 
whole time to the legal business of the House. I t  is, 
therefore, with great regret and some surprise, that 
I find the jurisdiction of this House spoken slight­
ingly of by those who have had recourse to it. My 
Lords, I will only detain you by saying that I have 
great respect for the suggestion of the noble Earl 
and my noble and learned friend, but I am bound 
honestly to say that I am quite sure that the proposal 
of referring to a Select Committee of this House this 
most important subject will never be found to answer. 
I can assure your Lordships that there are very 
grievous complaints that in the Judicial Committee of 
the Privy Council a report is required to be drawn 
out and presented to Her Majesty, and there has been 
a considerable movement, and there is now a con­
siderable desire, that the law in that respect should be 
altered, and that they should be allowed to give directly 
their judgments, as this House does ; and it would 
be to strip the House at once of its highest privilege 
if that practice were altered. The House has exer-
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cised, for many years, this jurisdiction, and that very 
circumstance gives weight to your Lordships' decisions. 
I am perfectly satisfied that the plan proposed cannot 
answer, and, therefore, it will not be in my power to 
support the motion of my noble friend; but I will 
attend the Committee with every desire that a man 
can have to improve the jurisdiction of this House, if 
it be possible; and it must be a very wise person 
indeed to point out what with safety may be adopted. 
But there is one consideration which gives me very 
great reason to hope, and it is this—the unanimity of 
feeling which prevails on both sides of the House, and 
that noble Lords, in the consideration of this question, 
are wholly unprejudiced by party feeling or rivalry. 
If  we meet, we shall meet upon common ground as 
mutual well-wishers to the Constitution, using our 
best endeavours to make it as excellent in working as 
it is in theory, and that the real interests of the 
country may be promoted by the inquiry.

Lord B rougham  :
My opinion upon this question, an opinion enter- 

ained for many years, has received very great con­
firmation by what has passed on the present occasion ; 
and I hardly tliink I can state the difficulties in as 
strong terms as the short controversy that has taken 
place to-night entitles me to state them ; nor do I 
think that I shall be considered in the least degree 
to differ from my noble and learned friends, in 
the views which they have taken, if I wholly 
abstain from now entering into it. If  I purposely 
abstain from going into any one of the topics which 
have been so ably handled by my noble and learned 
friends who have preceded me, it is not at all from 
underrating the great value of their suggestions, and 
it is much less from underrating the paramount

Lord St. Leonards Speech.

Lord Brougham's Speech.



*

Lords^S hams imP01̂ ance °f the subject; but it is simply because I
consider that it would be inconvenient to anticipate 
the inquiries of the Committee, and to state at present 
what my impression is, either of the nature of the 
defects of the present Court of Appeal, or still more 
the nature of the remedy to be applied.

My Lords, it is from no short consideration of this 
question that I come to the conclusion, either of its 
importance or of its difficulties. I have been for 
upwards of twenty-five years a member of this Court 
of Appeal, sitting as a Judge of Appeals, and I was at 
the bar the same number of years, and consequently 
I  may well say, as my noble and learned friend who 
spoke last said, that my attention is not now for the 
first time directed to this question. I hope and trust 
that no sensitive feeling will at all relax the disposi­
tion of your Lordships, or the determination, I may 
say, to enter fully and speedily into the inquiry by 
all the means by which that investigation may be 
most successfully and fruitfully conducted, by the 
examination of documents, of decisions, of former pro­
ceedings of a legislative nature, and of living witnesses 
of skill and experience in Courts of Appeal, witnesses 
of all descriptions, both at the bar and on the bench, 
and if you will, witnesses from the other parts of the 
United Kingdom, from Scotland as  ̂ well as from 
Ireland. I have no doubt whatever that your Lord- 
ships will strenuously, and I trust successfully, pursue 
this inquiry, and that this inquiry may lead to a pro­
fitable result is my prayer, and my hope, I may add, 
rather than my expectation ; but I trust that the 
Committee will be able to suggest some considerable 
improvement at least in the Court of Appeal; I will 
not say in the constitution of the Court of Appeal, 
but in the working of it. I confidently expect that 
that will be the case. I have more doubts as to the
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possibility of improving its structure. I will not Lordspccch.ham s 
stop for an instant to state the grounds whereupon 
those doubts rest, but I have many doubts of the 
possibility of greatly improving the structure of the 
Court.

My Lords, my noble and learned friend the Lord 
Chief Justice, was a little mistaken in the account 
which he gave of my Bill of 1834 (a). I t  was not 
for transferring all the jurisdiction of this House to 
the Judicial Committee of the Privy Council. I t  was 
a mere optional power, a power given to this House to 
use the Judicial Committee as ancillary to its own 
judicial functions, to give a power to the House of 
Lords to send cases to that tribunal which had 
answered most perfectly during the time that it had 
been in existence, and which has only been confirmed 
by longer experience ; to give this House the power of 
using that jurisdiction as a beneficial and convenient 
instrument for the purpose of assisting it in its own 
decisions, but not by any means to transfer to that 
Court that which ought to be confined for ever to this 
Court. And I will fairly state to your Lordships 
that my. principal reason for not proceeding further 
with that Bill, was that I was afraid that even that 
optional power given might tend in the end to trench 
upon the judicial functions of the House.

My Lords, I entirely agree with my noble friend 
the noble Earl who so ably and clearly introduced 
this question, in holding, as I believe all your Lord- 
ships hold, that if we were to be reduced to the 
dilemma, and put, as it were, to our election, either to 
abandon our judicial functions, or to see the adminis­
tration of justice in this High Court of Error and of
Appeal made evil for its purposes, hurtful to the

»

(a) See Lord Brougham’s Bill of 1834, to amend the Appellate 
Jurisdiction of House, Macq. H. of L., Appx. No. 12.
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Lord Brougham's Speech.

Lord Chancellor's Speech.

subject, and no longer beneficial to the people of this 
country, then I should have no hesitation whatever 
in electing with my noble friend who stated the 
possible alternative (and I hope an alternative which 
we shall never five to see exist), rather to abandon 
those judicial functions, important as they are to 
this House, and in all respects important to the 
Constitution of the country, than not provide a fit 
remedy for the defects existing in our judicial capacity. 
But I hope and trust that to that alternative we shall 
never be driven. I think it will require not much 
improvement in our course of proceeding, and, if an 
improvement in the structure of the Court should be 
found impossible, I trust that we shall retain, I will 
not say regain, for I deny that we have lost it, but 
retain the respect and affection of the people for this 
House in its judicial character.

L ord Chancellor  :
My Lords, I really had not intended to say one 

word, for I feel that if there be any defect in the 
course that this debate has taken, it is, perhaps, that 
some of your Lordships have apparently rather com­
mitted yourselves to opinions that will have to be 
considered in Committee. I was anxious to express 
no opinion whatsoever which should preclude me from 
entering in a perfectly unbiassed manner upon the 
consideration of the question in Committee; but I 
have thought that it was due to my own position, and 
due to my noble and learned friends who are in the 
habit of sitting with me, to make one or two observa­
tions upon what has been said to be the lost character 
in the estimation of the country of the judicial pro* 
ceedings of this House. I do not believe that to beOthe fact. See what the complaints made are. I t  is 
said, that one noble Lord hears a case opened, another
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hears it answered, and a third is present to hear the 
judgment. But these are only objections to the forms 
of your Lordships' proceedings, and not at all to the 
substance.

The notion that noble Lords come in and hear a por­
tion of the discussion, and then give their judgment 
without having heard the whole, must be entertained . 
by persons utterly unacquainted with what is going- 
on here. Nothing of the sortever takes place. I do not 
say that in the course of a long argument, a noble and 
learned Lord does not go away for a few minutes ; but 
if he does, he does not lose the thread of the argument, 
and to treat that as any peculiarity of this House is 
to betray a total ignorance of what goes on in all 
other Courts. I t  is just the same as happens in the 
Court of Queen's Bench; and I think in the Judicial 
Committee of the Privy Council I have seen the same 
thing happen. One member may walk out for a minute, 
and when he comes back again he is immediately 
put in full possession of what has passed during his 
absence.

I quite concur with all that has been said by both 
my noble and learned friends who last addressed 
the House, for I am afraid that we are instituting 
an inquiry into a problem which it will be ex­
tremely difficult to solve. We shall not fail to do 
the best we can. and as far as I am concerned, and I 
believe I may say the same of every one of your 
Lordships who may happen to be members of the 
Committee, we will look at the question dispassionately, 
and with the sole object of coming to that conclusion 
which will be best calculated to promote the public 
interests.



6 5 4 NOMINATION OF THE COMMITTEE

N om in a tio n  o f  t h e  C om mittee on  t h e  A ppella te
J u r isd ic t io n .

The Earl of D erby  at the close of the debate said, 
that in the list of the Committee which he proposed 
the name of the Lord Chief Justice would not appear 
at present, because the noble and learned Lord had 
announced that he was about to go on circuit. If, 
however, on his return the inquiry should not be con­
cluded, their Lordships would, no doubt, be desirous 
to have the assistance of the noble and learned Lord 
during the remainder of its sittings.

The L ord  Chancellor  then read aloud the names
of the following Peers to form the Committee on the 
Appellate Jurisdiction, namely,—

Ld. Chancellor.Ld. President.D. Somerset.M. Lansdowne.E. Derby.E. Stanhope.E. Carnarvon.E. Grey.E. Ellenborough.V. Gordon (Earl of Aber­deen).

L. Sundridge.L. Redesdale.L. Lyndhurst.L. Brougham and Vaux. L. Abinger.L. Glenelg(a).L. Elgin.L. St. Leonards.

This Committee sat for many days during the 
Session 1856. Their proceedings were watched with 
great attention. They examined very eminent wit­
nesses—some of them forensic—some judicial.

The following Extracts show the principal points of 
inquiry, so far as these relate to the general constitu­
tion and permanent character of the House as a Court 
of ultimate appeal. Matters having only a temporary, • 
local, or personal interest, are omitted ; though they 
excited, at the time, a lively curiosity.

(a) Lord Glenelg declined acting.
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O P I N I O N S
DELIVERED BEFORE

T H E  C O M M I T T E E .

1.— The Proper Number of Judges in a Court of
Last Resort.

Sir F i t z - R o y  K e l l y  :
I  think there are very great advantages in a single 

Judge ; but it m ust be in a Court of original jurisdiction. 
I f  you could be sure of always having one of the greatest 
men tha t any age can produce, one Judge m ight be fit to 
preside in a C ourt of final ap p ea l; but tha t cannot be.

Q. Did not a single Judge form a satisfactory tribunal 
for 150 years ?

A . I  do not th ink i t  was so, even in the time of Lord 
Eldon. No such Judge in general can exist.

Q. Supposing a Judge to sit without the peculiar habits 
which Lord Eldon had of delay, has not such a Court, con­
sisting of one, an advantage in respect of unity in decision 
and despatch of business ?

A . I t  has ; bu t I  do not think that those advantages 
would counterbalance the disadvantages of the w ant of 
confidence on the part of the public in the decisions of any 
Supreme Court of Appeal, consisting of a single judge.

Q. Supposing the tribunal to consist of one person, and 
lie a sound lawyer and a well-educated Judge, w ith all the 
advantage of previous discussions, decisions, and printed 
judgments, in which all the cases are cited ; do not you think 
that it is very probable that the public would be more satis­
fied w ith his decisions than w ith a diversity of opinions, 
even though the Court should come to the same conclusion ?

A . I  th ink not. B u t if  the appeal were from himself 
w hat would be done ? because that must be considered if 
there were only one Judge.
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Q .  D o  n o t  y o u  t h i n k  a  j u d i c i a l  m i n d  i s  v e r y  c a p a b l e  o f  
r e v i s i n g  e v e n  i t s  o w n  d e c i s i o n s  i n  t h e  c a s e  o f  s u c h  a  m a n  
a s  t h e  L o r d  C h a n c e l l o r  u s u a l l y  i s  ?

A .  I  d o ;  b u t  t h e  p u b l i c  w o u l d  n e v e r  b e  s a t i s f i e d  w i t h  i t ;  
i t  m a y  b e  s o  s o m e t i m e s ,  b u t  i t  i s  n o t  s o  a l w a y s ,  a n d  j u s t i c e  
o u g h t  a l w a y s  t o  b e  w e l l  a d m i n i s t e r e d .  I n  m y  o p i n i o n ,  t h e  
t r i b u n a l  s h o u l d  c o n s i s t  o f  t h e  f i v e  b e s t  m e n  i n  E n g l a n d ,  t o  
d e c i d e  t h e  p a r t i c u l a r  c a u s e  b e f o r e  t h e  H o u s e ,  a n d  t h o s e  f i v e ,  
o r  t h e  m a j o r i t y  o f  t h e m ,  s h o u l d  d e c i d e .  J u d g i n g  f r o m  e x ­
p e r i e n c e ,  f i v e  i s  t h e  n u m b e r  w h i c h  w o u l d  c o n s t i t u t e  t h e  
m o s t  e f f e c t i v e  t r i b u n a l  w h i c h  c a n  e x i s t  i n  t h i s  c o u n t r y .

Q .  W o u l d  y o u  m a k e  i t  a b s o l u t e l y  e s s e n t i a l  t h a t  t h e r e  
s h o u l d  b e  f i v e  ?

A .  F i v e  s h o u l d  b e  t h e  m i n i m u m .

S i r  R ichard  B e t h e l l  :
I  t h i n k  i t  w o u l d  b e  p e r f e c t l y  c o m p e t e n t  i n  t h i s  c o u n t r y ,

*

w i t h  t h e  g r e a t  s o u r c e s  w h i c h  y o u  h a v e  f r o m  w h e n c e  t o  d r a w  
y o u r  s u p p l y ,  a l w a y s  t o  h a v e  i n  t h e  H o u s e  o f  L o r d s  f i v e  m e n  
o f  t h e  g r e a t e s t  a t t a i n m e n t s ,  t h e  g r e a t e s t  i n t e l l e c t ,  a n d  t h e  
g r e a t e s t  e x p e r i e n c e  i n  t h e  l a w .  I  s h o u l d  p r e f e r  f i v e  t o  a n y  
o t h e r  n u m b e r .

Q .  I s  i t  n o t  t h e  f a c t  t h a t  j u d g m e n t s  i n  f o r m e r  t i m e s ,  o f  t h e  
h i g h e s t  a u t h o r i t y ,  w e r e  p r a c t i c a l l y  g i v e n  b y  a  s i n g l e  J u d g e ?

A .  I f  t h e r e  b e  a  s i n g l e  J u d g e  w h o ,  b y  t h e  c o m m o n  c o n ­
s e n t  o f  m a n k i n d ,  e m b o d i e s  t h e  h i g h e s t  q u a l i t i e s  o f  a  J u d g e ,  
t h e n  t h e  d e c i s i o n s  o f  t h a t  i n d i v i d u a l ,  b e i n g  u n i f o r m ,  c e r t a i n ,  
d e f i n i t e ,  a n d  c l e a r ,  w o u l d  b e  o f  t h e  h i g h e s t  p o s s i b l e  v a l u e ; 
p r e c i s e l y  a s  i f  y o u  h a d  a n  a r b i t r a r y  g o v e r n m e n t ,  w i t h  a b s o ­
l u t e  a u t h o r i t y  v e s t e d  i n  a  m a n  o f  t h e  h i g h e s t  p o s s i b l e  m o r a l  
a n d  i n t e l l e c t u a l  p e r f e c t i o n s ,  o n e  w o u l d  d e s i r e  t o  l i v e  u n d e r  
t h a t  g o v e r n m e n t  r a t h e r  t h a n  a n y  o t h e r .  B u t  i t  i s  s o  d i f f i c u l t  
t o  o b t a i n  s u c h  a  m a n ,  a n d  s t i l l  m o r e  a  s u c c e s s i o n  o f  s u c h  
m e n ,  t h a t  i t  i s  i m p o s s i b l e ,  p a r t i c u l a r l y  i n  t h e  c a s e  o f  a  
t r i b u n a l  w h i c h  h a s  c a u s e s  b r o u g h t  b e f o r e  i t  f r o m  a l l  q u a r t e r s  
o f  t h e  g l o b e ,  i n v o l v i n g  a l l  p o s s i b l e  q u e s t i o n s ,  t o  s u p p o s e  t h a t  
o n e  i n d i v i d u a l  w i l l  a t  a l l  t i m e s  b e  e q u a l  t o  t h e  s a t i s f a c t o r y  
d e t e r m i n a t i o n  o f  s u c h  a  v a s t  a n d  m u l t i t u d i n o u s  a s s e m b l a g e  
o f  s u b j e c t s  ;  t h e r e f o r e  i t  i s  t h a t  w e  d e s i r e  a  g r e a t e r  n u m b e r  
o f  m i n d s  t h a n  o n e ,  i n  o r d e r  t h a t  s o m e  m a y  s u p p l y  w h a t  i s  
w a n t i n g  i n  t h e  o t h e r s .
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T h e  R i g h t  H o n .  J o s e p h  N a p ie r  :
I  t h i n k  a n  A p p e l l a t e  T r i b u n a l  o f  f i v e  w o u l d  m a k e  a s

*

e x c e l l e n t  a  t r i b u n a l  a s  c o u l d  b e .

R o u n d ell  P a lm er , E s q .  :
I  t h i n k ,  t a k i n g  i n t o  a c c o u n t  t h e  p r o b a b i l i t y ,  a n d  a l m o s t  

t h e  c e r t a i n t y  t h a t  t h e r e  w o u l d  b e  o t h e r  n o b l e  L o r d s  c a p a b l e  
o f  a s s i s t i n g ,  t h r e e  i n  a d d i t i o n  t o  t h e  L o r d  C h a n c e l l o r  w o u l d  
b e  s u f f i c i e n t  ;  b u t  a t  t h e  s a m e  t i m e  I  a m  b o u n d  t o  s a y  I  a m  
s e n s i b l e  t o  t h e  f o r c e  o f  t h e  r e a s o n s  o f  t h o s e  w h o  w o u l d  
h a r d l y  b e  s a t i s f i e d  w i t h  t h r e e ; I  m e a n  t h e  o b j e c t  o f  h a v i n g  
t h o s e  w h o  a r e  c o n v e r s a n t  w i t h  m o r e  t h a n  o n e  b r a n c h  o f  t h e  
l a w s  a d m i n i s t e r e d  i n  t h e  H o u s e .  T h e  L o r d  C h a n c e l l o r ,  w e  
k n o w ,  f r o m  e x p e r i e n c e ,  m a y  b e  e i t h e r  a  c o m m o n  l a w y e r ,  o r  
a n  e q u i t y  l a w y e r ;  i t  w o u l d  b e  n e c e s s a r y  t o  h a v e  a t  l e a s t  t w o  
e q u i t y  l a w y e r s ,  I  t h i n k ,  w h o m  y o u  c o u l d  a l w a y s  r e c k o n  o n  
t o  a s s i s t  t h e  H o u s e  ;  o n  t h e  o t h e r  h a n d ,  e s p e c i a l l y  i f  t h e  
a t t e n d a n c e  o f  t h e  J u d g e s  i s  t o  b e  l e s s  f r e q u e n t  t h a n  h e r e t o ­
f o r e ,  i t  m i g h t  b e  i m p o r t a n t  t o  h a v e  t w o  c o m m o n  l a w y e r s .

T h e  D ean  of F aculty  :
I  t h i n k  t h e  b e s t  n u m b e r  f o r  s u c h  a  C o u r t ,  a f t e r  t h e  b e s t  

c o n s i d e r a t i o n  I  h a v e  b e e n  a b l e  t o  g i v e  t h e  s u b j e c t ,  i s  f i v e .

R ich a rd  M a lin s , E s q .  :
I  o b j e c t  t o  e v e r y  A p p e a l  C o u r t  c o n s i s t i n g  o f  l e s s  t h a n  

t h r e e  J u d g e s .

J ohn  R olt, E s q .  :
Q. W o u l d  y o u  p r e f e r  a  C o u r t  o f  t h r e e  t o  a  C o u r t  o f  f i v e ?
A .  I  s h o u l d .

2.— Attendance should be a Duty.
S i r  R ich a rd  B e t h e l l  :
I  o b j e c t  v e r y  m u c h  t o  t h e  c o n s t i t u t i o n  o f  t h e  H o u s e  o f  

L o r d s ,  b e c a u s e  t h e  l a w  L o r d s  m a y  b e  c a l l e d  g r a t u i t o u s  
m e m b e r s  o f  t h e  t r i b u n a l ;  t h e y  a r e  n o t  b o u n d  t o  a t t e n d  ;  
t h e y  f r e q u e n t l y  d o  a t t e n d ,  b u t  s o m e t i m e s  d o  n o t  a t t e n d .

S i r  F it z -R oy K elly  :
W h e r e  i t  d e p e n d s ,  a s  i t  u n f o r t u n a t e l y  d o e s  h e r e ,  u p o n  t h e  

m e r e  v o l i t i o n  o f  t h e  i n d i v i d u a l  L o r d s ,  w h e t h e r  t h e y  w i l l
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a t t e n d  o r  n o t , — t h a t  i s  r e a l l y  t h e  g r e a t  v i c e  o f  t h e  p r e s e n t  
t r i b u n a l .  I  c a n n o t  b u t  t h i n k ,  s p e a k i n g  w i t h  a l l  t h e  r e s p e c t  
w h i c h  I  u n f e i g n e d l y  f e e l  f o r  t h i s  J u d i c i a l  T r i b u n a l  o f  t h e  
H o u s e  o f  L o r d s ,  i t s  d a y s  a r e  n u m b e r e d ,  u n l e s s  s o m e  g r e a t  
c h a n g e  t a k e s  p l a c e  i n  i t s  c o n s t i t u t i o n .

R oundell  P alm er . E s q . :  t
I  t h i n k ,  l i k e  t h o s e  w h o  h a v e  p r e c e d e d  m e  u p o n  t h e  m a i n  

p o i n t ,  t h a t  i t  w o u l d  b e  m o r e  s a t i s f a c t o r y ,  i n  e v e r y  w a y ,  i f  
t h e r e  w e r e  a  m o r e  p e r m a n e n t  a n d  c o n s t a n t  j u d i c i a l  e l e m e n t  
i n  y o u r  L o r d s h i p s ’  H o u s e  ;  i f  t h e  a t t e n d a n c e  w e r e  n o t  a c c i ­
d e n t a l  a n d  v o l u n t a r y  t o  t h e  e x t e n t  t o  w h i c h  i t  i s  ;  a n d  a l s o  
i f  t h e  n u m b e r  o f  l a w  L o r d s  w e r e  n o t  s o  l i a b l e  t o  b e  r e d u c e d  
b y  a c c i d e n t ,  a s  i t  i s .

«

J ohn Rolt, E s q . :
T h e  o n l y  m a t t e r  w h i c h  h a s  o c c u r r e d  t o  m e  t o  r e q u i r e  

r e g u l a t i o n ,  i f  i t  w e r e  p r a c t i c a b l e ,  i s ,  t h a t  t h e r e  s h o u l d  b e  i n  
s o m e  w a y  o r  a n o t h e r  a  d u t y  i m p o s e d  u p o n  t h e  l a w  L o r d s ,  
w h o  h a v e  d a r i n g  t h e  w h o l e  o f  m y  p r a c t i c e  a d m i n i s t e r e d  
y o u r  L o r d s h i p s ’  j u r i s d i c t i o n ,  t o  a t t e n d ,  s o  a s  t o  e n s u r e  t h a t  
a t t e n d a n c e  a s  a  d u t y ,  a n d  t h a t  i t  s h o u l d  n o t  b e  a  m e r e  
v o l u n t a r y  a t t e n d a n c e ,  w h i c h  t h e y  w o u l d  n o t  c o n s i d e r  t h e m ­
s e l v e s  u n d e r  a n y  s p e c i a l  o b l i g a t i o n  t o  f u l f i l .

^ o 8  OPINIONS DELIVERED BEFORE THE COMMITTEE

3.— The Sittings should be throughout the Legal
Year.

S i r  R ichard  B e t h e l l  :
I  t h i n k  i t  m o s t  d e s i r a b l e  o n  e v e r y  g r o u n d  t h a t  t h e  H o u s e  

o f  L o r d s  s h o u l d  b e  o p e n  a s  a  f i n a l  C o u r t  o f  A p p e a l  d u r i n g  
t h e  r e g u l a r  p o r t i o n  o f  t h e  y e a r  d e v o t e d  t o . j u d i c i a l  b u s i n e s s  ; 
a n d  I  s p e a k  o f  t h a t  f o r  a n o t h e r  r e a s o n .  R e p e a t e d l y ,  b y  
d e c i s i o n s  i n  t h e  C o u r t  o f  C h a n c e r y ,  t h i n g s  h a v e  b e e n  f i x e d  
a s  l a w ,  w h i c h  n e v e r  w o u l d  h a v e  r e m a i n e d  l a w  i f  t h e r e  h a d  
b e e n  a  p o s s i b i l i t y  o f  c o m i n g  p r o m p t l y  t o  t h e  H o u s e  o f  
L o r d s .  T h a t  I  m a y  m a k e  t h a t  i n t e l l i g i b l e  t o  y o u r  L o r d s h i p ,  
w h o  h a s  b e e n  g o o d  e n o u g h  t o  p u t  t h e  q u e s t i o n ,  I  m a y  s a y  
t h a t  a  m o s t  i m p o r t a n t  p o i n t  o f  l a w  m a y  c o m e  o n  t o  b e  d i s ­
c u s s e d  u p o n  a  m o t i o n  f o r  a n  i n j u n c t i o n  i n  t h e  m o n t h  o f  
A u g u s t : t h a t  i n j u n c t i o n  i s  g r a n t e d .  T h e r e  i s  n o  p o s s i ­
b i l i t y  o f  h a v i n g  t h a t  q u e s t i o n  d e t e r m i n e d  b y  t h e  C o u r t
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o f  u l t i m a t e  a p p e a l  u n t i l  p r o b a b l y  t h e  f o l l o w i n g  F e b r u a r y .  
I f  y o u  c h o o s e  t o  r e t a i n  t h e  f u n c t i o n s  o f  a  g r e a t  A p p e l l a t e  
T r i b u n a l ,  y o u  m u s t  o p e n  y o u r  d o o r s  t o  t h e  s u i t o r s  o f  t h e  
c o u n t r y  i n  t h e  s a m e  m a n n e r  i n  w h i c h  t h e  d o o r s  o f  t h e  
o r d i n a r y  t r i b u n a l s  a r e  o p e n .

R o u n d ell  P a lm er , E s q .  :
I  a s s u m e  t h a t  i t  w o u l d  b e  i n  y o u r  L o r d s h i p s *  p o w e r ,  

i f  y o u  t h o u g h t  f i t ,  o r  i t  m i g h t  b e  p l a c e d  i n  y o u r  p o w e r  b y  
e n a c t m e n t ,  t o  a p p o i n t  a  J u d i c i a l  C o m m i t t e e  t o  a c t  f o r  t h e  
H o u s e  d u r i n g  t h e  p r o r o g a t i o n  w h e n e v e r  i t  m i g h t  b e  t h o u g h t  
e x p e d i e n t .  C e r t a i n l y ,  a  d e l a y  f o r  t h r e e  m o n t h s  o u t  o f  t h e  
w h o l e  t i m e  w h i l e  t h e  C o u r t  o f  C h a n c e r y  i s  s i t t i n g  i s  a  d e l a y  
t e n d i n g  t o  c r e a t e  o t h e r  d e l a y s ,  a n d  u p o n  t h e  w h o l e ,  i n  m y  
o p i n i o n ,  a s  w e l l  a s  t h a t  o f  o t h e r s ,  i t  m u s t  t e n d  t o  t h e  p r o ­
d u c t i o n  o f  s u b s t a n t i a l  i n c o n v e n i e n c e  a n d  i n j u r y  t o  s u i t o r s .  
I  a g r e e  w i t h  w h a t  h a s  b e e n  s a i d  u p o n  t h e  s u b j e c t  o f  i n ­
j u n c t i o n s .

T h e  R i g h t  l i o n .  S i r  J ohn  R omilly , M . R . :
Q .  Y o u  a s s u m e ,  a s  a n  i n d i s p u t a b l e  f a c t ,  t h a t  t h e  n e w  

t r i b u n a l ,  w h a t e v e r  i t  b e ,  s h o u l d  s i t  d u r i n g  t h e  w h o l e  l e g a l  
y e a r  ;  y o u  t h i n k  t h a t  i s  e s s e n t i a l  ?

A .  I  t h i n k  t h a t  i s  e s s e n t i a l .

T h e  D ean  of F a culty  :
Q .  I  m e a n t  t o  a s k  m o r e  p a r t i c u l a r l y  w h e t h e r  y o u  w o u l d  

t h i n k  i t  d e s i r a b l e  t o  p r o t r a c t  t h e  l e g a l  S e s s i o n  b e y o n d  t h e  
l e g i s l a t i v e  S e s s i o n  ?

A .  C e r t a i n l y .

4.— The Judicial Committee should be re-united with
the House of Lords.

S i r  R ich a rd  B e t h e l l  :
Q .  I  u n d e r s t o o d  y o u  t o  e x p r e s s  a n  o p i n i o n ,  t h a t  i t  w a s  

d e s i r a b l e  t h a t  t h e  H o u s e  o f  L o r d s ,  a s  t h e  C o u r t  o f  A p p e l ­
l a t e  J u r i s d i c t i o n ,  s h o u l d  a b s o r b  t h e  f u n c t i o n s  a t  p r e s e n t  
e x e r c i s e d  b y  t h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  ?

A .  I  t h i n k  s o .  I t  i s ,  i n  t h e o r y ,  a  g r e a t  o b j e c t i o n  t h a t  
t h e r e  s h o u l d  b e  t w o  c o - o r d i n a t e  f i n a l  C o u r t s  o f  A p p e a l .  W i t h  
r e s p e c t  t o  t h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l ,  
t h e r e  i s  t h i s  g r e a t  i n c o n v e n i e n c e ,  t h a t  n o  o n e  c a n  t e l l  n o w

Y Y
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a t  w h a t  t i m e  i t  w i l l  s i t .  I t  s i t s  a t  o d d  t i m e s .  S o m e t i m e s
w e  h a v e  t h r e e  o r  f o u r  d a y s  o f  t h e  v a c a t i o n  t a k e n  u p  b y
s i t t i n g s  o f  t h e  P r i v y  C o u n c i l  ;  s o  t h a t  i t  i s  a  C o u r t  w h i c h

*

r e a l l y  h a s  n o  r e g u l a r  t i m e  o f  a s s e m b l i n g .  Y o u  c a n n o t  t e l l  
o f  w h o m  i t  w i l l  b e  c o m p o s e d ,  o r  w h e n  i t  w i l l  s i t .  T h e s e ,  I  
t h i n k ,  a r e  g r e a t  o b j e c t i o n s  t o  a  f i n a l  C o u r t  o f  A p p e a l  ;  a n d  
i t  i s  p a r t l y  t o  p r e v e n t  s u c h  t h i n g s  t h a t  I  s h o u l d  h u m b l y  
s u g g e s t  t h a t  t h e  P r i v y  C o u n c i l  ( w h i c h ,  t h o u g h  i t  h a s  b e e n  
a  m o s t  s a t i s f a c t o r y  t r i b u n a l ,  y e t  i s ,  a s  i t  w e r e ,  a  t h i n g  
o f  y e s t e r d a y , )  s h o u l d  m e r g e  i n  a  t r i b u n a l ,  t h e  s i t t i n g s  o f  
w h i c h ,  a n d  t h e  c o m p o s i t i o n  o f  w h i c h ,  w o u l d  t h e n  b e c o m e  
p e r f e c t l y  c e r t a i n  a n d  w e l l  k n o w n ,  s o  t h a t  t h e r e  s h o u l d  b e  
o n e  t r i b u n a l  f o r  t h e  w h o l e  e m p i r e .

Q .  W i t h  r e g a r d  t o  t h e  c o n s t i t u t i o n  o f  t h e  J u d i c i a l  C o m ­
m i t t e e  o f  t h e  P r i v y  C o u n c i l ,  s o  f a r  a s  i t  p a r t a k e s  o f  t h o s e  
e l e m e n t s  o f  u n c e r t a i n t y  t o  w h i c h  y o u  h a v e  j u s t  r e f e r r e d ,  i t  
i s  o p e n  t o  t h e  s a m e  o b j e c t i o n s  a s  t h e  H o u s e  o f  L o r d s  ?

A .  V e r y  m u c h  s o .  A  s u i t o r  c o m e s  t o  y o u r  b r a s s  g a t e s ,  
a n d  b e f o r e  t h e y  o p e n ,  h e  k n o w s  n o t  b y  w h o m  h i s  c a u s e  w i l l  
b e  h e a r d ,  w h e t h e r  b y  o n e  L o r d ,  o r  b y  t w o ,  o r  b y  t h r e e .

Q .  T h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l ,  t h e  
C o m m i t t e e  u n d e r s t a n d  y o u  t o  s a y ,  i s  o p e n  t o  t h e  s a m e  o b ­
j e c t i o n  ?

A .  Y e s  ;  f r o m  t h e  u n c e r t a i n t y  o f  k n o w i n g  w h o  w i l l  b e  
t h e r e ,  o r  w h e n  i t  w i l l  s i t .

T h e  R i g h t  H o n .  S i r  J ohn R omilly :
I t  i s  t o  b e  o b s e r v e d  t h a t  i f  t h i s  J u d i c i a l  T r i b u n a l  w e r e  

p r o p e r l y  c o n s t i t u t e d ,  a l l  t h e  a p p e a l s  o u g h t  t o  c o m e  t o  i t ,  
a n d  y o u  o u g h t  t o  h a v e  n o  i n t e r m e d i a t e  a p p e a l .

Q .  A n d  y o u  w o u l d  s w e e p  a w a y  t h e  C o u r t  o f  t h e  L o r d s  
J u s t i c e s ,  a n d  t h e  J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  ?

A .  Y e s .
Q .  A n d  y o u  w o u l d  m a k e  t h e  A p p e l l a t e  T r i b u n a l  o f  t h e  

H o u s e  o f  L o r d s  o n e  g r e a t  C o u r t  o f  A p p e a l ,  s i t t i n g  t h r o u g h - 
t h e  y e a r  ?

A .  Y e s .

R ichard  M alins, E s q .  :
I  a m  i n c l i n e d  t o  t h i n k  t h e  w h o l e  j u d i c i a l  b u s i n e s s  o f  t h e  

P r i v y  C o u n c i l  m i g h t  b e  t r a n s f e r r e d  t o  t h e  H o u s e  o f  L o r d s .

J ohn  R olt , E s q . :
Q. S h o u l d  y o u  d e s i r e  t o  t o  s e e  t h e  j u r i s d i c t i o n  o f  t h e
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J u d i c i a l  C o m m i t t e e  o f  t h e  P r i v y  C o u n c i l  t r a n s f e r r e d  t o  t h e  
H o u s e  o f  L o r d s  ?

A .  I  s h o u l d  b e  v e r y  g l a d  t o  s e e  i t  t r a n s f e r r e d  t o  t h e  H o u s e  
o f  L o r d s .

Q .  W o u l d  t h e r e  b e  a n y  o b j e c t i o n  o n  t h e  p a r t  o f  a n y  o f  
t h e  d e p e n d e n c i e s  o f  t h e  B r i t i s h  E m p i r e  t o  h a v e  a l l  c a u s e s  
d e c i d e d  b y  a  H o u s e  o f  t h e  L e g i s l a t u r e  ?

A .  I  s h o u l d  t h i n k  n o n e .

5.— Flexibility of the Tribunal.
S i r  F i t z - R o y  K e l l y  :
I t  i s  o f  t h e  e s s e n c e  o f  a  p e r f e c t  t r i b u n a l  w h i c h  h a s  j u r i s ­

d i c t i o n  o v e r  c a u s e s  o f  a  c o n s t a n t l y  v a r y i n g  c h a r a c t e r ,  a n d  
i n v o l v i n g  d i f f e r e n t  s y s t e m s  o f  l a w ,  t h a t  t h e r e  s h o u l d  b e  t h e  
p o w e r  o f  s h i f t i n g  a n d  c h a n g i n g  t h e  c o n s t i t u e n t  m e m b e r s  o f  
t h e  C o u r t .  I n  c a s e s  o f  c o m m o n  l a w ,  t h e y  g e n e r a l l y  s u m ­
m o n  o n e  o r  t w o  C h i e f  J u s t i c e s ,  o r  e x - J u d g e s ,  b e i n g  P r i v y  
C o u n c i l l o r s ;  i n  c a s e s  o f  e q u i t y ,  t h e y  s u m m o n  t h e  L o r d s  J u s ­
t i c e s  o r  t h e  V i c e - C h a n c e l l o r s ;  i n  c a s e s  o f  I n d i a n  l a w ,  t h e y  
h a v e  a  v e r y  a b l e  a n d  e m i n e n t  m a n ,  S i r  E d w a r d  R y a n ,  w h o  
i s  f a m i l i a r  w i t h  I n d i a n  c u s t o m s  a n d  I n d i a n  l a w  ;  a n d  a g a i n ,  
u p o n  a p p e a l s  f r o m  t h e  E c c l e s i a s t i c a l  C o u r t s ,  t h e y  s u m m o n  
t h e  J u d g e  o f  t h e  P r e r o g a t i v e  C o u r t ,  o r  o f  t h e  A d m i r a l t y  
C o u r t ;  s o  t h a t  t h e  T r i b u n a l  a l w a y s  c o n s i s t s  o f  t h e  b e s t  m e n  
i n  E n g l a n d  t o  d e t e r m i n e  t h e  p a r t i c u l a r  c a u s e  w h i c h  i s  t o  
b e  h e a r d  a n d  d e c i d e d .

T h e  L o r d  A d v o c a t e  :
T h e  r e m e d y  i s  t o  c o n s t i t u t e  a  C o u r t  o f  A p p e a l ,  t h a t ,  b y  

d a i l y  a n d  c o n s t a n t  p r a c t i c e  i n  t h e  d i f f e r e n t  s y s t e m s  o f  l a w  
w h i c h  p r e v a i l  i n  H e r  M a j e s t y ’ s  d o m i n i o n s ,  s h a l l  b e c o m e  s o  
w e l d e d  a n d  m o u l d e d  t o g e t h e r ,  t h a t  e a c h  m e m b e r  o f  i t  s h a l l  
c o m m u n i c a t e  t o  t h e  o t h e r s  t h e  g e n e r a l  p r i n c i p l e s  o f  h i s  
s y s t e m ;  w h i l e ,  a t  t h e  s a m e  t i m e ,  e a c h  i s  t h e r e  t o  p r e v e n t  
a n y  m a t e r i a l  e r r o r  i n  r e g a r d  t o  d e t a i l s  o f  p r a c t i c e ,  o r  t o  t h e  
m o r e  s p e c i a l  q u e s t i o n s  w h i c h  m a y  a r i s e .

6.— Whether the Lay Element should Operate.
T h e  R i g h t  H o n .  S i r  J o h n  R o m i l l y  :
I  c o n s i d e r  t h a t  t h e  l a y  e l e m e n t  i n  a n  A p p e l l a t e  T r i b u n a l  

i s  a  b e n e f i c i a l  o n e ,  a s  i t  h a s  a  t e n d e n c y  t o  o b v i a t e  w h a t  I
Y Y 2
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c o n s i d e r  t h e  g r e a t e s t  d e f e c t  o f  a n  A p p e l l a t e  T r i b u n a l ,  
n a m e l y ,  t h e  b r e a k i n g  u p  o f  g r e a t  p r i n c i p l e s  i n t o  s m a l l  a n d  
m i n u t e  d e t a i l s ,  a n d  w h i c h ,  u n d o u b t e d l y ,  t h e  J u d i c i a l  T r i ­
b u n a l  o f  t h e  H o u s e  o f  L o r d s  h a s  g e n e r a l l y  e n d e a v o u r e d  t o  
a v o i d .

Q .  W o u l d  y o u  s u b m i t  t h e  l a y  L o r d s  t o  a n y  p r e v i o u s  
e x a m i n a t i o n  b e f o r e  t h e y  w e r e  a p p o i n t e d  o n  t h e  A p p e l l a t e  
T r i b u n a l  ?

A .  C e r t a i n l y  n o t .

T h e  V i c e - C h a n c e l l o r  S i r  J o h n  S t u a r t  :
A n y  c h a n g e  i n  t h e  c o n s t i t u t i o n  o f  t h e  j u r i s d i c t i o n  w h i c h  

w o u l d  p r e v e n t  t h e  i n t e r f e r e n c e  o f  t h e  l a y  L o r d s  w o u l d  b e  
a  g r e a t  b l o w  t o  t h e  d i g n i t y  o f  t h e  P e e r a g e ,  a n d  t o  t h e  i n ­
t e r e s t s  o f  t h e  p u b l i c .

Q. D o  n o t  y o u  t h i n k  t h a t  i f  t h e r e  w e r e  t h e  s l i g h t e s t  
s u s p i c i o n  o f  a n y  p a r t i a l i t y  o r  i m p r o p r i e t y  o n  t h e  p a r t  o f  
a n y  l a w  L o r d ,  i n  t h e  t r a n s a c t i o n  o f  t h e  j u d i c i a l  b u s i n e s s  o f  
t h e  H o u s e  o f  L o r d s ,  t h e  n e x t  d a y  y o u  w o u l d  s e e  e v e r y  
P e e r  i n  t h e  H o u s e  p r e s e n t  i n  h i s  p l a c e  ?

A .  I  h a v e  n o t  a  d o u b t  o f  i t .

7.— Whether there should be a Scotch Lawyer in
the House ?

R i g h t  H o n .  T h e  L o r d  J u s t i c e  G e n e r a l  o f  S c o t l a n d :
I  t h i n k  t h a t  t h e  C o u r t  o u g h t  t o  c o n t a i n  w i t h i n  i t s e l f  t h e  

s k i l l  a n d  t h e  s t r e n g t h  t o  d e a l  w i t h  t h e  j u d g m e n t s  o f  a l l  t h e  
C o u r t s  w h i c h  i t  r e v i e w s .

T h e  L o r d  A d v o c a t e  :
I  s u g g e s t  t h a t  o n e  o f  t h e  m e m b e r s  o f  t h e  C o u r t  o f  

A p p e a l  s h o u l d  b e  a  S c o t c h  l a w y e r  o f  e m i n e n c e ;  a n d  i t  
s e e m s  t o  m e ,  i f  h e  s a t ,  n o t  o n l y  i n  S c o t c h  a p p e a l s ,  b u t  i n  
E n g l i s h  a p p e a l s ,  a n d  i n  a p p e a l s  f r o m  t h e  C o l o n i e s ,  h e  m i g h t  
b e  o f  t h e  g r e a t e s t  s e r v i c e .

Q . W h e n  y o u  s a y  a  S c o t c h  l a w y e r  o f  e m i n e n c e ,  d o  y o u  
m e a n  o n e  w h o  h a d  f i l l e d  a  j u d i c i a l  s t a t i o n  i n  S c o t l a n d  ?

A .  I t  m i g h t  b e  r i g h t  t o  s e l e c t  p e r s o n s  f r o m  t h a t  p o s i t i o n ,  
b u t  n o t  n e c e s s a r i l y  s o .

Q .  Y o u  d o  n o t  c o n s i d e r  t h a t  t h e  d e c i s i o n s  o f  t h e  C o u r t  
w o u l d  b e  s u p p o s e d  t o  b e  d e c i s i o n s  o f  t h e  S c o t c h  J u d g e  
a l o n e  ?
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A . N o  ;  t h a t  o b j e c t i o n  l i a s  b e e n  m a d e  ;  b u t  I  c a n n o t  
h e l p  t h i n k i n g  t h a t  i f  t h e  S c o t c h  J u d g e  s a t  u p o n  E n g l i s h  
a n d  C o l o n i a l  c a s e s ,  a n d  f o r m e d  p a r t  o f  t h e  g r e a t  a p p e l l a t e  
s y s t e m ,  t h a t  w o u l d  n e v e r  c o m e  t o  p a s s  : h e  w o u l d  h a v e  a  
r e s p e c t  f o r  t h e  o p i n i o n  o f  h i s  b r o t h e r  L o r d s  ;  a n d  t h e  
S c o t c h  c h a r a c t e r  o f  t h e  m a n  w o u l d  b e  m e r g e d  i n  t h e  
c a t h o l i c  c h a r a c t e r  o f  t h e  T r i b u n a l .

R o u n d e l l  P a l m e r ,  E s q .  :
I  t h i n k  t h e r e  w o u l d  b e  a  g r e a t  a d v a n t a g e  i n  h a v i n g  

a  J u d g e  a c q u a i n t e d  w i t h  t h e  l a w s  o f  S c o t l a n d  ;  u p o n  t h a t  
p o i n t  I  w o u l d  t a k e  t h e  l i b e r t y  o f  o b s e r v i n g ,  t h a t  i t  w o u l d  
b e  w e l l  f o r  y o u r  L o r d s h i p s  t o  c o n s i d e r  w h e t h e r  t h a t  s t a t e  o f  
t h i n g s  w h i c h  h a s  e x i s t e d  n o w  f o r  m a n y  y e a r s  i n  t h e  H o u s e  
a s  t o  t h e  l a w s  o f  S c o t l a n d ,  i s  o n e  u p o n  t h e  p e r m a n e n c y  o f  
w h i c h  y o u  c a n  r e c k o n .

M y  i m p r e s s i o n  i s ,  t h a t  i f  t h e  J u d g e  w e r e  e n t i r e l y  
w i t h d r a w n  f r o m  t h e  a c t u a l  a d m i n i s t r a t i o n  o f  t h e  l a w  i n  
S c o t l a n d ,  a n d  s e l e c t e d  o n  a c c o u n t  o f  h i s  g e n e r a l l y  a c k n o w ­
l e d g e d  e m i n e n c e  i n  S c o t l a n d ,  h e  w o u l d  c o n t r i b u t e  v e r y  
u s e f u l  k n o w l e d g e  u p o n  p o i n t s  w h i c h  o u g h t  n o t  t o  b e  d r a w n  
i n t o  d i s p u t e  i n  t h e  H o u s e ,  a n d  b e  a  g r e a t  s e c u r i t y  t o  t h e  
H o u s e  a g a i n s t  s u r p r i s e s  u p o n  S c o t c h  l a w .  M y  o b s e r v a ­
t i o n  w o u l d  l e a d  m e  t o  b e l i e v e  t h a t  t h o s e  m e m b e r s  o f  t h e  
J u d i c i a l  C o m m i t t e e  w h o  d o  n o t  s i t  t h e r e  a s  r e p r e s e n t i n g  a  
p a r t i c u l a r  b r a n c h  o f  l a w ,  a l w a y s  e x e r c i s e  a n  i n d e p e n d e n t  
j u d g m e n t ,  a n d  c o n t r i b u t e  a n  i n d e p e n d e n t  j u d g m e n t  t o  t h e  
u l t i m a t e  d e c i s i o n .  I n  I n d i a n  c a s e s ,  i n  w h i c h  I  h a v e  h a d  
c o n s i d e r a b l e  p r a c t i c e ,  S i r  E d w a r d  R y a n  a t t e n d s  t h e r e  w i t h  
g r e a t  a d v a n t a g e  t o  t h e  p u b l i c ,  a n d  c o n t r i b u t e s  h i s  s p e c i a l  
k n o w l e d g e  o f  t h e  a d m i n i s t r a t i o n  o f  I n d i a n  l a w  : b u t  I  s h o u l d  
s a y  t h a t  t h e  m o r e  l e a d i n g  p a r t  i n  t h e  h e a r i n g  o f  t h o s e  c a s e s  
h a s  o f t e n  a p p e a r e d  t o  b e  t a k e n  b y  M r .  P e m b e r t o n  L e i g h ,  o r  
b y  L o r d  J u s t i c e  T u r n e r ,  o r  b y  L o r d  J u s t i c e  K n i g h t  B r u c e ,  
a n d  i t  w o u l d  b e  c o n t r a r y  t o  a l l  t h e  c o n c l u s i o n s  I  s h o u l d  
d r a w ,  f o r  m e  t o  s u p p o s e  t h a t  i n  c a s e  o f  a  d i f f e r e n c e  S i r  
E d w a r d  R y a n ’ s  o p i n i o n  w o u l d  n e c e s s a r i l y  p r e v a i l .

T h e  D e a n  o f  F a c u l t y  :
I n  t h e  v i e w  o f  a  r e - c o n s t i t u t i o n  ( i f  I  m a y  s a y  s o )  o f  t h e  

C o u r t  o f  A p p e a l ,  t h e  r e m e d y  w h i c h  o c c u r s  t o  m e ,  a n d  
w h i c h  i s  m o s t  g e n e r a l l y  a p p r o v e d  o f ,  i s ,  t h a t  p r o v i s i o n  
s h o u l d  b e  m a d e  t h a t  o n e  o f  t h e  J u d g e s  s h o u l d  b e  a  S c o t c h  
l a w y e r .
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The R ight Hon. Sir J ohn  R om illy  :
I  asked Lord Corehouse w hether it  would not have been 

better if  there had been a Scotch lawyer in the Court of 
Appeal : he said, no ; he was of opinion that it  would have 
been worse. I  remember distinctly his stating to me his 
view, that the effect produced by the Appellate Jurisd ic­
tion of the House of Lords had been most beneficial w ith 
respect to the administration of the law in Scotland. And 
I  remember Mr. Adam, the late Accountant-general (whom 
several of your Lordships will also remember), expressing 
a similar opinion to that, when I  mentioned to him the con­
versation I  had had w ith Lord Corehouse.

The R ight Hon. L ord  J u stice  C ler k  of Scotland  :
I  always believed the suitors to be exceedingly un­

favourable to any such notion as th a t of a Scotch Judge 
being placed upon the Court of Appeal. The present feel­
ing, as far as my knowledge goes of the Faculty of Advo­
cates, is quite new. I  never heard the subject broached, 
during the eleven years I was Dean of Faculty ; and I  can 
speak from my positive knowledge th a t Lord Corehouse, 
Lord Moncrieff, Lord M urray, and others, who were 
seniors to me, thought that it was quite an essential feature 
of the Court of Appeal that there should be no Scotch 
lawyers, but tha t it should be composed entirely of English 
Judges. There are a great many benefits I  think resulting 
from that.

J ames A nderson , E sq .:
My opinion is, that, practically, the introduction of a 

Scotch Judge is not desirable.

R. Malcolm  K e r r , Esq. (Scotch Advocate and English 
B a rris te r):

The people of Scotland do not, I  think, desire to see in 
the Court of Appeal, either a local Scotch Judge, or even 
a Scotch Judge who has ceased to exercise judicial func­
tions in Scotland.
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8.— Of Summoning the Judges as Assistants.
Sir F it z -R oy K elly  :
W ith respect to the summoning of the Judges, I  would 

not presume to advise the House of Lords to p a rt w ith the 
privilege of summoning the Judges. I  would discontinue 
the practice of summoning them in most of the cases ; tha t 
is,' I  would have a T ribunal of five, consisting of law 
Lords who generally are familiar and well acquainted in 
every respect w ith Common Law, and have had long prac­
tice in the Common Law, and who, with such others of the 
Common Law  Judges as m ight be summoned, being P rivy  
Councillors, would constitute the Tribunal of five, which 
would be amply sufficient for all ordinary cases. But, un­
doubtedly, there may be cases of such extraordinary diffi­
culty, or such extrem e importance, or cases in which, from 
something which may have taken place in the progress of 
the cause through the inferior Courts, it  may be necessary 
to have the opinions of all the Judges of England. I  gave 
an instance yesterday,—the case of the Queen v. Millis. 
I  do not say if  a case were to arise like the case of 
O’Connell, i f  I  had the honour of a seat in the House of 
Lords, I  should not suggest the summoning of all the Judges 
of England, because the public attention would be directed 
to it, and surmises m ight be made, however unfounded, 
which would be prevented by the attendance of the whole 
of the Judges therefore, though, as a m atter of general 
practice, I  would cease to summon the Judges, I would 
retain the privilege of summoning them, and summon them 
upon particular occasions.

Q. W ould you extend th a t power of summoning the 
Judges to the Judges in E quity  ?

A . Certainly ; I can hardly admit tha t the privilege does 
not exist a t p re sen t; a t all events, it exists i f  they are P rivy  
Councillors. I t  certainly would be exceedingly desirable 
th a t the House of Lords should have the power of summon­
ing all, w hatever may be their position or their rank, who 
can effectually assist the Tribunal which it is ultimately 
determined to create.

J ohn  R olt , E s q .:
The other m atter which would require regulation, in my 

humble j  udgment, relates to the mode of taking the opinions
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of the Judges. I t  appears to me tha t if  the exact question 
in the cause is asked, and you have the opinions of the 
Judges one way,—the House coming to a contrary con­
clusion,—it tends to shake the confidence of the public 
in the Judges.

9.— Whether, in giving* Judgment, Dissents should
he Concealed.

R oundell  P almer , Esq. :
Q. Would you have judgm ent delivered as the jo in t opinion 

of the Court, w ithout reference to the opinion of the one 
who differed ?

A . I  think it would be desirable that it should be delivered 
as the opinion of the House, adopted by the House, and 
sanctioned by the House, w ithout any reference to the 
opinion of the one who differed. Your Lordships will allow 
me to state my reason for that. In the Courts below, which 
are subject to appeal, it is of the greatest importance that 
the reasons which influence the minds of the different 
Judges should appear; and if  they differ, i t  is of still more 
importance, in order tha t they may be considered and re­
viewed ; but when you come to the Court of last resort, 
i t  is of more importance, I  apprehend, that the authority of 
the judgm ents of that Court should be maintained in the 
eyes of the suitors and the public, than that the precise 
reasons which have actuated the Judges should appear. I t  
is useful that those reasons which the House has adopted as 
its reasons should be known ; but I  do not think it can be 
necessary that it should be known that an individual, how­
ever learned and eminent, has dissented from those reasons.

The R ight Hon. Sir J ohn R omilly  :
My own opinion is, that the dignity of the Appellate 

Tribunal is best upheld by there being no difference of 
opinion apparent in i t ; and that it would be better that 
they should discuss the matter among themselves, and that 
the decision should be given as the decision of the whole 
body.

Sir R ichard  B e t iie l l  :
Q. The judgment should be that of the majority, without 

the mention of any difference of opinion ?
A. Yes.
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R ight Hon. The L ord S t . L eonards :
I  would not sit upon any Appeal or other Court if  I  were 

not at liberty  to express the opinion which I  entertained ; 
and I  am clearly of opinion th a t the law never can flourish 
as a science, unless the Judge  is perm itted to do so.

The D ea n  o f  F aculty  :
Q. Supposing the Judges of the Court of Appeal are 

divided, ought the dissentient Judges to express an opinion?
A .  I  th ink  so ; I  think it  would be most desirable tha t in 

tha t case the dissent should be expressed; because if  it  were 
not, the suitors would suspect th a t there was a dissent in 
every case ; they would always suspect the existence of a 
division of opinion.

R ight Hon. The L ord J u stice  G e n e r a l  o f  S c o t l a n d :
Q. Should you th ink  it desirable tha t the reasons for 

either reversal or affirmance of the decree of the Court 
below should be assigned, and if assigned, should each 
member assign his reasons separately ?

A . I  th ink tha t is a question upon which there may be 
room for difference of opinion: my own opinion is, th a t 
there ought to be no fixed rule upon th a t subject.

J ohn  R olt , Esq. :
Q. Do you attach much importance to the judgm ent in 

an appeal being given as the judgm ent of the Court, w ith ­
out there being an expression of any difference of opinion 
on the part of those who may dissent from it ?

A . I  have not considered tha t question ; I should prefer 
hearing the opinions of all the members of the Court.

[ In  G rey v. Pearson the Vice-Chancellor T urner dis­
missed the plaintiff’s bill. Lord Chancellor Cranworth 
reversed or varied this decision. W hen the appeal to the 
House of Lords was about to be opened (M arch 12, 1857), 
the Lord Chancellor observed that it was doubtful whether 
Lord St. Leonards would be present. The learned Counsel 
for the appellant (Mr. John  Walker, Q.C.,) begged leave to 
request tha t the case m ight be put off until Lord St. 
Leonards could attend.

The cause was consequently adjourned. I t  was after­
wards argued before the Lord Chancellor, Lord St.



668 OPINIONS DELIVERED BEFORE THE COMMITTEE
Leonards, and Lord Wensleydale. On the 16th March 
1857, the House pronounced its judgm ent, which is thus 
reported in the Times of the 17th:—

“ The Lord Chancellor retained the opinion he expressed 
in the Court below

“ Lord St. Leonards delivered a long and elaborate judg ­
ment in which he entirely differed from the opinion of the 
Lord Chancellor, and relied upon the decision of Lord 
Hardwicke in Brownsword v. Edwards (a). In  his opinion 
the appeal ought to be allowed.

“ Baron Wensleydale concurred w ith the Lord Chancellor 
in his opinion that the appeal ought to be dismissed.

“ Appeal dismissed accordingly.”
No one is here to blame. I t  is the system. The same 

thing might have happened if  Lord Hardwicke, Lord 
Mansfield, and Lord Chancellor Thurlow could have come 
together to review a decree by the latter, reversing one of 
S ir Pepper Arden’s.]

10.— Sir R ichard Bethell’s Scheme for a Court of
Ultimate Appeal.

1. The House of Lords to exercise its Appellate Ju ris ­
diction through the medium of a Judicial Committee 
composed of Peers.

2. The jurisdiction and functions of the Judicial Com­
mittee of the P rivy  Council to be vested in the Judicial 
Committee of the Lords, so tha t there may be (in the House 
of Lords) one single uniform Appellate Tribunal for the 
whole Empire.

3. This great Court of the House of Lords to be open 
during five days in every week throughout the year, except 
the usual vacations as observed by the Court of Chancery.

4. The Court, when sitting, always to be constituted of 
the Lord Chancellor, as President, and four other Members,
i.e.y of the Committee. Five to be the quorum.

5. Peers who have filled the office of Lord Chancellor to 
be ex officio Members of the Committee; and if  any one of 
such Peers will engage regularly to attend the sittings of the 
Committee, he is to be a permanent Member, and entitled 
to a salary of M , in addition to his retiring pension.

6. Official Peerages to be conferred on such a number of 
eminent lawyers as may be necessary to make the Com-

( a )  2 Ves. Sen. 243.
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mittee consist of four perm anent Members, in addition to and 
besides the Lord Chancellor and any ex-Lord Chancellor, 
not being a perm anent Member, who may th ink proper to 
attend. One of the perm anent Members to be taken from 
the Scotch B ar or Bench.

7 .  T h e  C o m m i t t e e  t p  h a v e  p o w e r  t o  s u m m o n  a l l  o r  a n y  o f  
t h e  J u d g e s  o f  t h e  C o u r t s  o f  L a w  a n d  E q u i t y ,  t h e  T e s t a ­
m e n t a r y  a n d  A d m i r a l t y  C o u r t s  i n  E n g l a n d ,  a n d  C o u r t  o f  
S e s s i o n  i n  S c o t l a n d ,  t o  s i t  a s  a s s e s s o r s  o f  t h e  C o m m i t t e e .

8 Each perm anent Member of the Committee, not being 
the Lord Chancellor or an ex-Lord Chancellor, to receive a 
salary of 5,000/. per annum, from which any retiring 
pension is to be deducted.

9. Every official Peer to have the full privileges of a 
Peer of Parliam ent during his office (or life).

10. A ny petition or application to the Crown which, ac ­
cording to present practice, may be referred by H er M ajesty 
to the Jud icial Committee of the P riv y  Council, may be 
referred by Her, in like manner, to the Judicial Committee 
of the House of Lords.

11. The practice and rules of procedure of the House of 
Lords as an Appellate T ribunal to be revised and simplified; 
and all applications now made to the Standing Committee 
on Appeals to be heard and determined by a Committee of 
three Members of the Judicial Committee, who shall meet 
for tha t purpose once in every week during the sittings of 
the Committee.


