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J am es W a l k e r , la te  T e n a n t  in  B e llfie ld , n ow  res id in g  in

D u n d e e , Appellant,

W il l ia m  W e d d e r sp o o n , W r it e r  in  P e r th , a n d  oth ers,

Respondents,

Assignation. —  Title to sue—  Costs, — If the cedent of a debt assigned 
in security sue the debtor in his own name, the Court may order 
him to find security for costs.

Appeal,—  Costs.—  Costs at dismissing an appeal not given, because 
the appeal had been brought with leave of the Court below.

W  A L K E R  h a v in g  a lleg ed  cla im s aga in st W e d d e r s p o o n , fo r  his 

a ctin gs  as trustee o n  th e  sequestrated  estate o f  K e lty , p resen ted  

a  p e tit ion  a n d  co m p la in t  against W e d d e r s p o o n , o n  the g r o u n d  o f  

m iscon d u ct. T h e  C o u r t  h e ld , that this p ro ce e d in g  was in c o m p e 

tent, b y  reason  that th e  cred itors  o n  K e lty ’s estate h ad , b y  form a l 

reso lu tion , a p p ro v e d  o f  W e d d e r s p o o n ’s w h o le  c o n d u c t  an d  

m a n a g em en t, b u t th ey  reserved  r ig h t to  W a lk e r  to  b r in g  a  re 

d u c t io n  o f  the reso lu tion . W a lk e r  a c c o r d in g ly  b ro u g h t a  re d u c 

tion  o f  the reso lu tion . A fte r  the a ction  h ad  b een  som ew h at p r o 

ce e d e d  in , W a lk e r  a p p lie d  fo r  a n d  ob ta in ed  the ben efit o f  the 

p o o r ’s ro ll fo r  its farth er p rosecu tion .

Previous to the adoption o f these proceedings, Walker had 
assigned to Rutherfurd his claims against Wedderspoon, in secu
rity o f a debt o f L.343, afterwards increased to L.533, by ad
vances for the purpose o f enabling W alker to carry on the action 
o f reduction. By the terms of the deed, Rutherfurd was taken
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bound to account with Walker for whatever he might recover 
under the assignation exceeding the debt in respect o f which the 
assignation was made.

Wedderspoon met the action o f reduction by a preliminary 
defence, that Walker had no interest to sue, by reason o f the 
assignation to Rutherfurd, who, as was shewn by his advances to 
Walker, was in truth the pursuer o f the action.

Walker answered, that his claims against Wedderspoon 
amounted to L.2390, while the debt for which the assignation 
had been made amounted only to L.533, which had lately been 
greatly reduced; that he therefore had the substantial interest in 
the claims, as Rutherfurd was bound to account to him for what 
he might receive exceeding his debt, and therefore he, Walker, 
was entitled by himself to sue the reduction.

The Lord Ordinary, on the 11th January, 1838, pronounced 
this interlocutor. “  In respect it appears that the pursuer has 
“  transferred his whole interest in the action to a third party, and 
66 that the assignee declines to appear and sist himself so as to 
“  render himself liable for costs, while the letter produced by him 
“  in no respect affords any guarantee to the defender for his costs, 
c< if the suit against him is unsuccessful, finds that the pursuer must 
“  find caution for costs before this action proceeds.”

Walker then produced a deed of retrocession by Rutherfurd, 
and insisted on his right now to proceed with the action.

The Court, on 11th June, 1839, found “  that the cause cannot 
“  proceed farther, until payment o f the expenses incurred by the 
“  defender in the preliminary discussion, occasioned by the con- 
“  cealment o f Rutherfurd’s interest, as truly the party for whose 
“  behoof this action was insisted in, and that the defender is not 
“  now entitled to insist that caution shall be found for any 
“  future expense.”

T h e  appeal was b rou gh t against this in terlocu tor, with the 

leave o f  the C ou rt below , after leave had o n ce  been  refused.
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M r Shebbeare fo r  the appellant, cited Fraser v. Dunbar, 
6th June, 1839, 11 Jurist, p. 500.

M r Anderson fo r  the respondent, was not called on.*

L o r d  C a m p b e l l . —  M y Lords, I  am quite clear that this 
interlocutor ought to be affirmed. The interlocutor chiefly com
plained o f  is that o f 11th January, 1838.

Now the only objection the appellant makes is, that the assign
ment is not absolute, that it is only in security. Therefore, the 
doctrine laid down and contended for is, that wherever there is 
an assignment in security —  not out and out —  the Court has no 
discretion at all to interfere and order security for costs, although 
substantially the action is brought in the name o f a pauper, for 
the benefit o f  another person. The Court o f Session seems to 
me clearly to have this jurisdiction, and I think no Court can 
effectually discharge its duty, and do justice to the suitors, with
out having such a power. The case cited by M r Shebbeare goes 
no farther than to shew that it is matter o f  discretion. It would 
be extremely inconvenient if, when the Court acts in the exercise 
o f a discretionary power, there were to be an appeal to this 
House. I think Lord Cunninghame was fully justified in making 
the order, and I entirely approve o f it. The same attention will 
certainly be paid to this appellant as if he had been a person o f 
the highest rank in the land ; but it appears to me that this is an 
appeal which ought never to have been brought, and I very much 
regret that it has been brought here.

Lord Brougham. —  M y Lords, I quite agree with my noble 
and learned friend. There is, no doubt, a distinction for some 
purposes, between an assignment out and out, and an assign
ment in security for a debt. But observe this, —  suppose the debt 
amounts to the value o f the property assigned in security, it does 
not signify one farthing whether it is assigned in security, or 
whether it is assigned out and out, for the equity of redemption

*
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is not worth a farthing in that case. However, it is not necessary 
to say any thing about that.

Lord Campbell. —  Can you inform us, M r Anderson, how it 
happened that the Court gave leave to appeal in this case ?

M r Anderson, —  I believe it was in this way, —  that at first 
the Inner House refused the petition for leave to appeal. After 
this the appellant moved the Lord Ordinary to assoilzie the 
respondents. The Lord Ordinary reported this motion to the 
Inner House, who were equally divided, and left the Lord Ordi
nary to dispose o f the motion himself, which he did by refusing 
the motion. After this the appellant presented a new petition 
for leave to appeal.

Lord Campbell, —  I should like to know what was the question 
o f law which the Judges wished to have reviewed.

M r Shebbeare. —  I apprehend it was, whether, under these 
circumstances, the inference o f law was to be drawn which I have 
submitted to your Lordships.

Lord Cottenham___After the first interlocutor had been the
subject o f  a reclaiming note, and had been abandoned by the 
party, and a different course adopted with respect to the rest o f 
the litigation, the party gets leave to appeal against the original 
interlocutor.

Lord Brougham, —  I wisli the Court had not given leave. I 
do not understand why they gave it.

Lord Campbell, —  The only difficulty I feel in this case is 
respecting the costs. I f it had not been that leave was given 
under the extraordinary circumstances to appeal to this House, 
I should have had no difficulty in affirming the interlocutor with 
costs. I regret exceedingly that the learned Judges were not 
more firm, and did not adhere to their original order, whereby 
they refused leave. I know that Courts have always a great 
inclination to allow their decisions to be reviewed, but that ought 
to be where there is a point o f law o f importance which is doubt-
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fu l, a n d  w h ich  o u g h t  to  b e  settled  b y  a su p erio r  tr ibu n a l. I  am  

h ere  at a g rea t loss to  co n ce iv e  w hat p o in t  o f  law  th eir  L ord sh ip s  

co n ce iv e d  o u g h t  to  b e  b ro u g h t  b e fore  the con sid era tion  o f  the 

H o u se  o f  L o r d s , an d  in  re sp ect o f  w h ich  th ey  ra th er seem  to  

h ave  e n co u ra g e d  th e  a p p ea l, b y  cau sin g  it to  be  su p p osed  that 

th ere  wras som e qu estion  fit to  be  con s id ered  b y  this H o u se . I  

th in k  the in te r lo cu to r  sh ou ld  b e  affirm ed w ith ou t costs.

Lord Cottenham. —  I  am  o f  the sam e o p in io n . I f  the p a rty  

h ad  a p p ea led  w ith ou t leave, I  shou ld  have th o u g h t the appea l 

o u g h t  to  b e  dism issed w ith  costs.

Lord Brougham. —  I f  th ere  had been  n o  such  leave  ob ta in ed , 

b u t it  h a d  been  an  o rd in a ry  p ro ce e d in g  b y  the p a rty , w ith ou t 

leave o f  the C o u rt , the in te r lo cu to r  o u g h t  to  have been  affirm ed 

w ith  costs. I t  is v ery  h ard  u p o n  the resp on d en t, a n d  I  ca n n o t 

h e lp  fe e lin g  that it is n o  b en e fit  to  the a p p e lla n t. O n  th e c o n 

trary , it  is v ery  in ju riou s  to  h im . A n y  little  rem n a n t o f  p r o 

p e rty  that h e  m ig h t h ave h a d  has p ro b a b ly  b een  exh au sted  b y  

this in ju d ic iou s  cou rse  that has been  taken . I f  w e d o  n o t  g iv e  

costs  it  is s im p ly  in  con seq u en ce  o f  the C o u r t  h a v in g  g iv en  

leave .

M r Anderson. —  I n  all cases o f  appea ls  fro m  in te r lo cu to ry  

ju d g m e n ts  leave m ust b e  h ad , an d  I  d o  n o t  th in k  y o u r  L o rd sh ip s  

have ev er  d raw n  the d istin ction  w hen  y o u  h ave d ism issed  the 

a p p ea l, o f  n o t  g iv in g  the resp on d en t costs becau se  leave h ad  been  

g iv e n  to  ap p ea l.

Lord Brougham. —  E a ch  case stands o n  its o w n  g rou n d s . 

T h e r e  m ay  b e  a  case w h ere  leave m ay  b e  p ro p e r ly  g ra n ted , and  

y e t  th at w o u ld  b e  n o  reason  fo r  n o t g iv in g  costs.

M r Anderson. —  T h a t  is m a k in g  the resp on d en t p a y  fo r  the 

e rro r  o f  the C o u rt.

Lord Brougham. —  T h a t  parties con sta n tly  d o . W h e n  y o u  

m o v e  fo r  a  n ew  tria l o n  the g ro u n d  o f  the m isd irection  o f  the 

J u d g e , the costs are n o t g iven .
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Lord Campbell, —  I hope it will be understood below* that 
costs were refused entirely because this House is o f opinion that 
the Court ought not to have given leave to appeal.

Lord Cottenham, —  W hen a case is brought here in pursuance 
o f  leave given by the Court, it encourages the party to go on, 
when probably he would not otherwise have done so.

M r Anderson, —  W e resisted the application for leave.

Ordered and Adjudged, that the petition and appeal be dismissed 
this House, and that the interlocutors therein complained of be 
affirmed.

D unn  and D obie  —  D eans , D unlop, and H ope , Agents.


