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had been a contradictory decision from that against which this appeal 
has been lodged; but that case is open to this observation, (I mean the 
case of the Blair bond), that this question was not there raised before 
the Court. It was considered by the parties on both sides, (although 
the point was open), I suppose for their mutual interest, that it should 
be waived. But certainly the point was never argued; and therefore 
that decision, although in its terms at variance with the decision to 
'which the Court of Session has since come, can hardly be considered 
as possessing much weight with respect to the present question.

My Lords, there were other subordinate points in the case, to which 
it does not appear to me to be necsssary to advert. The main question 
that was argued at your Lordships' Bar was the question to which I 
have called your attention. I think, on reference to the sections of the 
Act of Parliament of the 54. Geo. III., upon which the case must ulti
mately rest, your Lordships will be of opinion, that the judgment of the
Court of Session is correct, and that it ought therefore to be affirmed.

*• »

Appellant's Authorities.— 3. Ersk. 8. 101 .; 1. Bell’s Commentaries, p. 7 2 9 .; M ‘Ken- 
zie’s Observations, p. 394 .; 2. Stair, 12. 29. and 4. 35. 16 .; 3. Bank. 5. 6 7 .; 
Bellenden, March 1685, (3127 .); Taylor, Dec. 9. 1747; Arniston, March 1686, 
(2. Sup. 92.)

Respondent's Authorities.— 1. Bell’s Commentaries, 7 2 9 .; Grahame, Nov. 27. 1751, 
(12,160.); Bcllenden, March 1685, (3127.)
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W illiam Colhoun Stirling, and his Com m issioners,
A  ppell an ts.— Keay— Dunlop.

W illiam D un, R espondent.— Lushington— A. M 'Neill.

Entail—  Lease— Acquiescence.— 1. Held, (reversing the judgment o f  the Court o f  
Session), that the word * dispone* in an entail strikes at leases o f  extraordinary en
durance. 2. That the lease o f  a loch for 300 years is in no more favourable si
tuation—-in a question whether such lease falls under the prohibition to dispone—  
than any other part o f  the entailed estate. 3. That (affirming the judgment) a pro 
indiviso share o f  a loch, forming part o f  an entailed estate, is subject to the fetters 
o f  the entail. 4. Circumstances held not to constitute an acquiescence barring the 
heir o f  entail from challenging the lease in a question with an onerous assignee.

B y the entail, executed in 1691, o f the estates o f  Law and 
Edinbarnet, with the pertinents thereof, it is declared, ‘ That it 
‘ shall not be leisome or lawful to any o f the heirs o f tailzie above
* mentioned (except the heirs-male o f my own body), to sell, dis-
* pone, wadset, or impignorate the said lands and others fore-
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* said, or any part or portion thereof, or to grant infeftments o f  June 22. 1829.

* annualrent out o f  the samen, or any other right or security,
* either redeemable or irredeemable, o f  the said lands or others 
4 foresaid, or any part thereof; nor to contract debts, nor do
* other deeds o f  omission or commission, either civil or criminal,
4 whereby the said lands and others foresaid, or any part o f the 
4 samen, may be apprized, adjudged, evicted, or become cadu- 
4 ciarie, escheat, or confiscate These prohibitions were fenced by 
the usual irritant and resolutive clauses.

The entailer had no issue male,— but James Stirling succeeded / 
through a daughter.

The entailed land and the property o f a neighbouring heritor 
surround the'Loch o f Cochney, o f which about one-third pro in- 
diviso belongs to Edinbarnet estate. O f this loch James Stirling* 
in 1787, let to the Duntocher W oo l Company, 4 all and whole 
4 his part, share, and interest, with the water-course therefrom, so 
4 far as is necessary for drawing the water from the said loch j 
4 with full power and liberty to the said company to construct 
4 and place a bank and sluice upon the said loch, at or near the
* place where the present sluice is, for the purpose o f increasing 
4 the water in the said loch for the use o f their mills on Dun- 
4 tocher Burn, and to raise the said bank or sluice to the height 
4 o f 25 feet above the present height o f  the water in the loch, or  
4 higher if they think proper; and to take earth and turf from 
4 the adjoining lands for making their bank, without being liable 
4 in payment o f any price or damages therefor; and also, what- 
4 ever ground adjacent to, and round the part o f  the said loch 
4 above set, may, by raising the said bank and sluice, be laid un- 
4 der water, and thereby constitute part o f  the said loch ; and that 
4 for all the days and years o f 300 years from the term o f Martin- 
4 mas 1786, at which term the entry o f the said company is here- 
4 by declared to have commenced/ The rent was to be L .3  
annually; and the granter bound himself, his heirs and succes
sors, in absolute warrandice against all mortals. At the same time 
the Duntocher W ool Company obtained a lease from the other 
proprietor o f his share o f the loch, for 38 years, at the rent o f
L . 40.

This lease came by transference to Robert and Richard Den- 
nistoun, and Colin M 4Lachlan, merchants in Glasgow. James 
Stirling had also granted to John Gillies a lease for the like 
period o f a lint-mill, and certain parts o f the entailed estate, and 
which lease had come to M 4Dowall and others by assignment.
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1829. O n  the death of James Stirling, thp next heir o f entail, A gnes
H am ilton , instituted a reduction  o f  the lease' o f  the loch , in re
spect, inter alia, that it had been obtained * for a trifle o f  value, 
4 with dim inution o f  rental, contrary to the lim itations and con d i-
* tions o f  the deed o f  entail under w hich the said James Stirling, 
4 the granter, possessed the estate, and for  such unusual length o f  
4 tim e as w ould  in law am ount to a perpetu ity ; and consequently
* is not legally a tack, but resolves into a perm anent alienation o r  
4 eviction  o f  so m uch o f  the property , besides laying intolerable 
4 burdens and servitudes upon the w hole estate, to  the enorm  lesion 
4 and prejudice o f  the granter him self, and his heirs o f  entail, i f  it 
4 should be sustained against them .’ A n  action o f  reduction wasO
also instituted as to  the m ill lease, & c. against M (D ow all and 
others.

The Court o f Session, in both actions, repelled the reasons o f 
reduction, 4 in so far as founded on the prohibitory clause in the 
4 deed of entail;’ and thereafter (3d March 1815) adhered,
4 w ithout prejudice to  the lessees being heard upon the effect o f  
4 grassums having been paid for the leases in question, in the 
4 event o f  their being able to  shew that grassums were paid .’ *  
M rs H am ilton  died in 1817, and W illia m  C olhoun  Stirling 
succeeded as.next heir o f  entail. T h e  question as to the lease 
o f  the m ill was settled in consequence o f  the tenant renouncing 
the lease in favour o f  Stirling, w ho, in 1825, appealed the other 
action as to C och n ey  L o ch , f  Besides R ich ard  and R ob ert 
D ennistoun  and M 4L achlan , he called as a party W illia m  D u n , 
w hom  he understood to have acquired the lease o f  the premises 
subsequently to the judgm ent in the C ourt below . In  conse
quence o f  D u n  ob jectin g  that he was no proper party to the 
appeal, since he had not been heard in the proceedings in the 
C ou rt o f  Session, the parties agreed to petition the H ouse o f  
L ord s  for a re m it ; and, in consequence, obtained an order that 
4 the cause be rem itted to the C ourt o f  Session, to the effect that 
4 W illia m  D u n , the said assignee, may be heard for his interest,
4 and that the said C ourt d o  therein as shall seem to them just 
4 and p rop er.’

* This judgment was pronounced in the action against M'Dowall and others, but 
applied to both cases,— M ‘Do wall’s case being the leading action, and to the pleadings 
in which the others made reference. Hamilton v. M ‘ Do wall and others, March 3. 
1815; F. C.

f  During the previous proceedings, W iliam  Colhoun Stirling had been in India; 
He returned in 1821, and again went to India in 1824, having appointed certain indi
viduals his commissioners.
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W h e n  the case returned to  the C ou rt b e low ,' D u n  refused to  June 22. 1829. 
appear, unless called  by  a supplem entary action . T h is  having 
been  d on e, he stated in defence the sam e-gen era l plea w hich 
h ad  been  relied on  by  D enn istouns and M ‘ L a ch la n ,—

T h a t a lthough , from  the interpretation  w hich  h ad  been  
given  to the w ord  6 alienate,’ it. w ou ld  affect lo n g  leases, y e t  
there was a d istinction  betw een « alienate’ and the term  * d is- 
‘  p o n e t h a t  when (as in this case) the w ord  6 d ispone ’ was not 
cou p led  with other w ord s,' w hich*show ed an intention o f  using 
it in a gen eric sense, and m ore  especially when it stood  in co n 
n ex ion  with oth er w ords w hich  referred to  particu lar m odes o f  
alienation, it was to  be  construed , like these w ords, as a techni
cal phrase fo r  a particu lar form  o f  con vey in g  property  : and that 
besides, a p roh ib ition  against d ispon in g  (even when the term  was 
used in  its m ost am ple sense) was on ly  effectual against leases 
w h ich  had been granted  on  grassum , to  the pre ju d ice  o f  suc
ceed in g  heirs.

In  addition  to  this plea he farther m aintained ,—
1. T h a t the pursuer was barred from  ch a llen gin g  the lease.

T h e  defender had paid  a great p rice  for it, and had been  allow ed, 
under the b e lie f that his title was unchallengeable, to  exp en d  
large sums in  erectin g  m anufactories on  the stream lead ing from  
the loch . W h e n  at hom e, the pursuer had n ot interpelled  h im , 
b u t had  tacitly a cq u iesced ; he resided w ithin a m ile o f  the 
w orks, and was in  constant com m u nication  with the d e fen d er ; 
and from  1821, when he returned to  Ind ia , to  1825, w hen the 
appeal was taken, n ot a whisper o f  d isapprobation  was u tte red : 
on  the con trary , he knew , w ithout interfering, that works w orth  
L .  100 ,000  were raising on  the side o f  the stream ,— that they 
w ou ld  be  worthless i f  the supply o f  water, w hich  the defender 
cou ld  com m an d  b y  his lease, w ere cu t o f f ;  and a lthough  it was 
true that the defender had n ot paid  the rent, it was n ot unusual, 
w hen so sm all, to  allow  it to  run into a rre a r ; but at all events 
this was n ot relevant to infer non -acqu iescence, unless the pur
suer cou ld  shew, q u o  anim o, it was neither received by  him , 
n o r  paid  b y  the defender.

2. That a lease o f 300 years o f a subject which yielded no 
fruit o f itself, and could only be made productive by being let 
for a period o f  long endurance, was not an act o f extraordinary 
administration. And,

3. T h a t a p ro  indiviso right in a lo ch , is not susceptible o f  
b e in g  b rou gh t under the fetters o f  an entail.

T o  this was answered,—
G g
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June 22.1829. T h a t the proh ib ition  to  d ispone, contained  in this deed o f
entail, was equivalent to a prohibition to alienate; and was effec
tual to prevent an heir, possessing under such entail, from 
granting leases o f any part o f the entailed estate, whether water 
or land, for the extraordinary endurance o f  300 years, even al
though no grassum were given : That whatever might have been 
the doubts formerly entertained on this point, the question had 
been settled; and, in particular, by a case relative to leases grant-

* i

ed o f  land under the entail now  in discussion A n d  that i f  ai
grassum had been given, the lease would certainly have'been 
struck at by the word * dispone/ as granted under the true avail.

W ith  reference to  the new pleas it was answered,—
1. That the pursuer could not be barred merely because he was 

silent; but the fact was, that he did inform the defender that the 
right would not be recognized; and the assignation proved, that 
it was granted after the action o f reduction had been raised, and 
only a few months before the first judgment in the cause; so 
that the defender could not have been led into the belief that 
the lease would not be challenged;— that accordingly the pur
suer never would accept o f rent, nor recognize the lease in any 
way;— that, besides, as the defender’s lease o f the rest o f the loch 
from the other proprietor terminated in 1825, and he could not 
draw off water adequate to the demand o f his manufactories with
out relying on the supply to be derived from a renewal o f  that 
lease, it was impossible he could allege that he had erected them 
on the faith o f the lease in question.

2. That a lease for 300 years was one greatly beyond the usual 
period o f endurance,— was in truth an alienation,— and therefore 
was an act o f  extraordinary and unwarrantable administration. 
And,

3. T h a t a p ro  indiviso right in a loch  is as susceptible o f  being 
fettered by  an entail as any other heritable subject.

T h e  pursuer also maintained, that, under the rem it from  the 
H ou se  o f  L ord s , it was com petent for the C ourt to decide on 
the m erits o f  the principal point, as well as on  the additional

T h e  C ourt found, * that there had been n o  acquiescence 
‘  on  the part o f  the pursuer to bar him from  insisting in
* this con jo in ed  action  against the d e fen d er : T h at the lease
* o f a loch for the period o f 300 years, stands in the same

• Stirling r. Walker, Feb. 20. 1821; F. C. Two other leases o f  part o f  the same 
estate were also reduced, but the cases have not been reported.
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4 situation as i f  it w ere a lease o f  any oth er part o f  the en - June 22. 1829. 
4 tailed esta te : T h a t  a lo ch , o r  a p ortion  thereof, fo rm in g  a
* part o f  an entailed estate, is subject to  the fetters o f  the entail 
4 o f  such e s ta te ; and therefore repelled  the defences n ow  first 
4 p leaded  b y  the d e fe n d e r : B u t in  respect that the ju d g m en t
* o f  rem it b y  the H o u se  o f  L o rd s  does n ot em pow er this C ou rt 
4 to  review  the in terlocutors form erly  p ron ou n ced  in  the o r i-  
4 g in a l action , and w hich  are still under appeal, in  term s o f  
4 the said in terlocutors, repel the reason o f  redu ction , in so far
* as' fou n ded  on  the p roh ib itory  clause in  the deed  o f  entail, and 
4 d e c e r n ; bu t fin d  n o  expenses d u e  to  either p a r t y /*

S tirlin g  appealed  as to  the valid ity  o f  the lease, and D u n  
cross-appealed  against the special' find ings, and the refusal o f  
expenses.

% -

A s  the H o u se  o f  L o rd s  had n o  d ifficu lty in regard to  the spe
cial findings, and to  the im port o f  the w ord  4 d is p o n e / w hich  had, 
since the date o f  the form er appeal, been  fixed  by  ju dgm en ts o f  
the H ou se , it is unnecessary to  repeat the argum ents o f  parties.

T h e ir  L ord sh ip s , therefore, in the orig in a l appeal b y  S tirling , 
ord ered  and  ad ju dged , 4 that the in terlocu tors appealed from  be
4 rev ersed ; and it is further ord ered , that the cause be  rem itted

»

4 b ack  to  the C ou rt o f  .Session, to  d o  farther therein as m ay b e  
4 consistent with this ju d gm en t, and as m ay be  ju s t /  A n d  in the 
present appeal, and cross-appeal, their L ord sh ip s  4 ord ered  and 
4 ad ju dged , that the said in terlocu tor, in  so far as com pla ined  o f  
4 in the original appeal, be reversed. A n d  it is farther ord ered  and  
4 ad ju dged , that the said cross-appeal be dism issed this H ou se ,
4 and  that the said in terlocutor, so far as com plained  o f  in the 
4 cross-appeal, be  affirm ed. A n d  it is further ordered , that the 
4 cause be rem itted back  to the C ou rt o f  Session, to  d o  farther 
4 therein  as m ay be  consistent with this ju d gm en t, and m ay be
4 ju s t /

♦

L o r d  C h a n c e l l o r .— My Lords, in a case in which William Col- 
houn Stirling and others are appellants, and Robert Dennistoun and 
Richard Dennistoun and others are the respondents, and also in a 
case in which William Colhoun Stirling and others are appellants, and 1 
William Dun is the respondent, I am to move for your Lordships* 
judgment; and I will state, very shortly, the grounds on which I shall

6. Shaw and Dunlop, No. 104-. p. 272.
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June22. 1829. recommend to your Lordships the judgment which, in my opinion, it '
will be proper for your Lordships to pronounce.

This case arises out of a deed of entail, which was executed in 
the year 1691 by William Stirling, of the estates of Law and Edin- 
barnet in Scotland. The property under that entail came afterwards 
to James Stirling; and in the year 1787 James Stirling, being at 
that time in possession of the property, granted a lease of that part 
of it which is the subject of the present inquiry. The property to 
which this question relates, was a part of the loch of Cochney, with 
the stream running from it, which was settled under that deed of en- ‘ 
tail. The rest of the loch belonged to the owner of the adjoining 

„ estate. James Stirling granted a lease of his portion of this loch, to
gether with the stream which runs from it, to a person of the name of 
John Gillies, for the term of three hundred years. There was also a 
power given to raise an embankment to the height of twenty-five feet; 
and as the effect of raising that embankment, in the manner I have de
scribed, would be to raise the water, and give it a further extent 
upon the adjoining land, he included also so much of the adjoining 
land as should be covered with the water so raised. The question is, 
whether, under the terms of the entail, the party who was in posses
sion of the entailed estate, by virtue of the deed of entail, had autho
rity to make the lease in question ?

My Lords, there is jn the deed of entail this prohibitory clause
* That it shall not be leisome or lawful to any of the said heirs o f 
< tailzie, except the heirs-male of my own body,’ (that is, of the 
party creating the estate tail), ‘ to sell, dispone, wadset, or impigno-
* rate the said lands or others foresaid, or any part or portion thereof,
* or to grant infeftments of annualrent out of the same, or any other 
‘ right or security, either redeemable or irredeemable, of the said lands
* or others foresaid, or any part thereof, or to contract debts, nor to 
‘ do any other deed of omission or commission, either civil or criminal,
* whereby the said lands and others foresaid, or any part of the same,
* may be apprized, evicted, or become caduciarie, escheat, or confis-
* cate.* This prohibitory clause was fortified in the usual way, by 
irritant and resolutive clauses, the terms of which corresponded with 
the terms contained in the prohibitory clause; and the main question 
for your Lordships' consideration is, Whether, James Stirling having' 
granted this lease in the year 1787, for the term of three hundred 
years, reserving the rent of L. 3 a-year, with at the same time a regu
lated supply of water, for a certain portion of the year, for a mill which 
formed part of the estate, this deed could, under these circumstances, 
be supported ?

This question came before the Court of Session in the year 1814-, in 
an action of reduction which was brought by Miss Agnes Hamilton, 
who was at that time in possession of the entailed estate, for the pur
pose of setting aside this lease. The Court of Session were of opi
nion that that action of reduction could not be sustained; and the
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■ Court appear to have come to that conclusion, from an opinion which June 22. 1829. 
* was at that period prevalent among the lawyers in Scotland, that 
where the word ‘ dispone * is made use of, that word has reference 
to a particular mode of conveyance, known in the law of Scotland by 
the name of a disposition; and that the word dispone had not the ge
neral sense of ‘ alienate,* to which it has been since considered entit
led. This judgment of the Court of Session was pronounced in the 
year 1815. Mr Colhoun Stirling, who'is the present appellant, be
coming entitled to the estate tail in the year 1817, was at that time 
in India, and came to this country in the year 1821 ; and after re
turning to India in 1824, this appeal was, in 1825, lodged in this House.
I have mentioned that the lease was originally granted to a person of 
the name of John Gillies. He assigned the lease, and his assignees 
again assigned it ; and it was against those second assignees that the 
second action of reduction was brought. Those second assignees 
again assigned to William Dun, who is one of the parties o f this re
cord. William Dun was no party in the suit below, because it was 
not supposed, at the time when the suit was instituted, and the judg
ment pronounced, that any assignment of the property had been made _ _ <
to Mr Dun. However, Mr Dun was made a party to the appeal at 
your Lordships’ Bar; and he contended, that as he was no party to 

- the cause in the Court below, he could not be made a party to the 
cause in the first instance in the appeal at your Lordships* Bar. Your 
Lordships were of that opinion, and you were restrained therefore 
from pronouncing judgment at that period, in order that the case 
might go back by a remit to the Court of Session, that William Dun 
might be heard with reference to his interest.

When the case went back, the Court below was of opinion that a 
supplementary action was necessary against William Dun. Such 
supplementary action was brought, and the whole matter was again 
investigated by the Court; and the discussion, on this second occasion, 
was not confined to the simple question, whether or not there was au
thority to grant a lease for 300 years under the terms of the deed of 
entail, but other questions were agitated. It was contended, that 
Colhoun Stirling, the present appellant, had acquiesced in the lease ; 
and it was further contended, that whatever might be the rule as to long 
leases of agricultural subjects, that rule could not be applied to property 
of the description in the present case. When that case came for judg
ment before the Court of Session, the Court pronounced the judgment 
I am now about to read to your Lordships. (His Lordship then read 
the judgment, p. 4*66.) Therefore it is perfectly clear, from the terms 
of that judgment, that the points which the Court intended to decide, 
were those new points that had been raised for the first time; and that, 
with reference to the main question for your Lordships’ consideration, 
the Court merely, for the sake of form, confirmed their previous de
termination, on the ground that the case was at that time under the 
consideration, and subjected to the revision, of your Lordships.
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Juno 22. 1829. Having stated to your Lordships the position of this record, the ,
first question will be, Whether this lease is warranted by the deed .of 
entail ? I have mentioned to your Lordships*, that at the period 
when the original judgment -was pronounced, many lawyers of emi
nence in Scotland were of opinion that the word ‘ dispone/ in an in
strument of this kind/ could have only the limited interpretation to 
which I have referred. ’That question was afterwards brought before 
this House in the Queensberry cases. It was much agitated at 
your Lordships’ Bar, and much weighed in this House; and the learn
ed Lord who at that time sat upon the woolsack, after much inquiry 
and much consultation, and referring to all the authorities upon the 
subject, came, with your Lordships’ approbation, to this conclusion,
— that although the word ‘ dispone ’ had the limited construction to 
whibh I have referred, it also had, in the law of Scotland, a more ex
tended construction, and was equivalent to the word-* alienate.’ My 
Lords, in another case, that of Elliott v. Potts, that opinion of your 
Lordships was confirmed ; and we must consider it now as the law of 
Scotland, in reference to a lease of this description, where an heir is 
prohibited from selling, disponing, wadsetting, and impignorating, 
that, according to the terms and construction of the particular parts of 
the deed of entail, and the object of the entailer, according to the 
construction of that instrument, you are to decide what is the particu
lar meaning of the word * dispone, ’ as used in that instrument.

Now, my Lords, I must take the liberty o f mentioning, that the 
question, subsequently to the decision now appealed from to your 
Lordships, was again brought before the Court of Session with refer
ence to this very deed of entail, in three successive cases,—one of 
those cases is reported in the Faculty Collection ;* and in all those three 
cases the Court of Session was of opinion, that, in this particular in
strument, the word * dispone’ was, upon the authority of the Queens
berry cases, to which I have referred,, to be considered as equivalent 
to ‘ alienate;’—that the word ‘ dispone ’ was not to be regarded as 
having the limited construction to which I have referred, but that it 
should have the extended construction applied to the word ‘ alienate.' 
Those three cases, which have been decided by the Court of Session, 
are inconsistent in principle with the decision of the Court of Session 
which is now the subject of the present appeal; and from those deci
sions there has been no appeal to your Lordships’ House. Indepen
dently of every other consideration, these cases are strong authorities 
for leading your Lordships to the conclusion, that it would be proper 
to reverse the judgment against which this appeal has been preferred.

My Lords, in addition to that, it does appear to me impossible, in 
adverting to the provisions of the deed of entail, to come to any other 
conclusion than this,—that it was the obvious intention o f the parties

• Stirling i. Walker, February 20. 1821.
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to that deed o f entail, to use the word < dispone’ in the sense which June 22. 1829. 
I  have given to it ; and that it was intended, that the parties entitled 
as heir of entail from time to time, should not have the power of alie
nating the property, so as to interfere with the object the settler had 
in view when the estate in tail was originally created. I think there
fore, that, under all circumstances, I should recommend to your Lord- 
ships, if the case rested here, to reverse the judgment of 1815 ; and in 
reversing that judgment, we shall be acting in conformity to the deci
sions of the Court of Session itself, in those three cases to which I have 
adverted, upon the very instrument now under your Lordships* con
sideration.

My Lords, it was stated, and was argued at your Lordships* Bar, 
that this was not to be considered like the lease of an agricultural 
subject,—it being the lease of the loch I have mentioned— Cochney 
loch, with the stream running from it, for which a rent has been re
served ; and that unless the power was given, or intended to be given, 
to grant a lease of this description, the property would have returned 
no benefit whatever to the proprietor: that granting a lease of this 
description, is the proper administration of property of this kind. My 
Lords, I shall not feel it necessary to enter into any minute detail or 
consideration, as to what duration of lease o f property of this descrip
tion must be regarded as proper administration of the property. It is 
not necessary for me to draw any precise line in a lease of this na
ture ; because I presume that your Lordships will be of opinion, that, 
at all events, it is not necessary that a lease of three hundred years 
should be granted for the purpose of leading to a proper admi
nistration of property o f this nature. I should think, therefore, that, 
under these circumstances, your Lordships would be disposed to 
concur in the judgment which the Court of Session pronounced in the 
case when remitted to them, with respect to this point of the subject, 
and to state that, in your opinion, according to the terms of the judg
ment of the Court below, a lease of a loch for the period of three 
hundred years stands in the same situation as if it were a lease of any 
other part of the entailed estate. 1 think that your Lordships will 
have no hesitation in coming to a conclusion of affirming that part of 
the judgment o f the Court of Session.

My Lords, the remaining question is as to the acquiescence. I have 
read most attentively through the facts o f the case, as far as they re
late to the supposed acquiescence; and it appears to me, that there 
are no grounds whatever leading to the conclusion, that Mr Stirling 
has acquiesced in the judgment of the Court, or in the lease in ques
tion. Mr Stirling was in India in the year 1817, when his right first 
accrued. He came to this country in the year 1821. He declined re
ceiving any rent for the property, and within the time limited by your 
rules he has instituted this appeal; and there are no circumstances of 
any description in this cause, as it appears to me, sufficiently strong to 
lead to the conclusion that he has waived his right, and that he is not
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June 22. 1629. in the situation‘to support this appeal. The result, upon the whole, is
this, that I should*recommend to your Lordships to;reverse the judg
ment of the Court of Session in the year 1815, and to declare your 
concurrence in the judgment pronounced by the Court below, in re
spect of those several special points, (to which I have adverted), when 
they considered the question upon the remit from your Lordships’ 
House. •

Appellants' Authorities.—‘Reg. Maj. lib. 2. c. 2 0 .; Spottiswoode, p. 306. ; Balf.
Prac. p. 163. 2 0 0 -2 0 7 .; Maj. Prac. tit. 29. p. 814 .; M ‘ Kenzie’s Works, vol. ii.
p .4 8 7 . ;  1585, c. 11 .; 1597, c. 235 .; 1581, c. 101.; Dirl. 146.; Queeusberry,
March 7. 1816, and Feb. 5. 1818, (F. C .) ; July 10. 1817, or July 12. 1819, (5.

« Dow, 293 .); Elliott, March 10. 1814, (F. C.), and March 14. 1821, (1. Shaw’s
Ap. Cases, p. 16 .); Baroness Mordaunt, March 2. 1819, (F . C.), and July 5.
1822, (1. Shaw’s Ap. / Cases, p. 169 .); Duke o f Gordon, Nov. 22. 1822,

/  (2. Shaw and Dun. No. 3 1 .) ; Malcolm, June 19. 1823, (2. Shaw and Dun.
No. 387 .); Stirling, Feb. 20. 1821, (F. C .) ; Turner, Nov. 17. 1807, (App. voce
Tailzie, No. 16 .); Sir John Malcolm, Nov. 17. 1807, (App. voce Tailzie, No. 17 .);
Earl o f  Wemyss, May 25. 1813, (F. C.)

«

Respondent's Authorities.— 3. Bank. 2. 1.*; 2. Ersk. 7. 2 . ;  McKenzie’s Works, vol. ii. 
p. 4 8 7 .; Earl o f  Elgin, June 13. 1821, (1. Shaw’s Ap. Cases, p. 4 4 .) ; Lock
hart, Nov. 25. 1755, (15,404.)
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2 d D ivision . 
Lord Pitmilly.

Title to Pursue— Partnership— Compensation— Process— Appeal.— 1. Circumstances 
under which the title o f  the office-bearers o f  an unincorporated association to pur
sue, was sustained. 2. A  plea o f  compensation, founded on an alleged disputed 
claim, repelled, (affirming the judgment o f  the Court o f  Session). And, 3. It 
would seem that an appeal against an interlocutory judgment, taken after the final 
decision o f  a cause, although the decree exhausting the cause is not appealed 
against, is competent.

T h e  E dinburgh  and Leith  Sh ipping C om pany had for som e 
time em ployed  A lexan der M itchell as their agent at L on d on , in 
the course o f  which he received sums o f  m oney belonging to 
th e m ; and, as he alleged, he m ade advances to and for  them. 
In  O ctober 1809, and before any settlement o f  accounts, the 
S h ipp ing C om pany entered into a contract with D ow n e, Bell, 
and M itchell, wharfingers in L on d on , ( o f  which M itchell was 
a p a rtn er); the general ob ject o f  w hich was to secure, for the 
vessels o f  the C om pany, the exclusive use o f  the w harf on the 
Tham es, belonging to D ow ne, Bell, and M itchell, and to con -


