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5(>8 MARY M*LEAN, OR BRYAN, V . MURDOCH

N o. 44*. Poor Mary M ‘L ean, or B ryan, Appellant.
i

i
A l e x a n d e r  M u r d o c h ,  Respondent.

1 Mandate— Agent and Client*— Held ex parte, (affirming the judgment o f the Court o f
Session,) in an action at the instance o f a law-agent, for payment o f his account, that 

. a mandate alleged, but denied, to be signed by the client's mark, together with 
other circumstances, inferring employment, was sufficient to entitle him to decree 

. against the client. < ,
%

May 20, 1827. M u r d o c h ,  a writer in Ayr, raised an action, before the Sheriff
1st D ivision . Ayrshire, against Noble, Morris, Murray, and Mary M ‘Lcan, 

Bin Chamber, widow of Bryan, an inn-keeper in Kilmarnock, (who had died
1̂ and Ê dln.0116 and as to whose estate and effects she had along with

these individuals entered into an arrangem ent w ith  B ry a n ’s cre 
d itors ,) co n c lu d in g  against them , jo in t ly  and severally, fo r  pay
m ent o f  L .2 4 9 , 6s, 9d . said to  have been in cu rred  under the p ro 
fessional em p loym en t o f  these defenders. M u rd och  relied  on  a 
m andate bearing ,— 4 Kilmarnock, 9th August, 1819 .— A s  it is n e- 
4 ccssary  that the com positions due on  the debts o f  the late John  
4 B rya n  be im m ediately  discharged, and m on ey  borrow ed  on  the 
4 p roperty  to  d o  this, w e  hereby  authorize A lexa n d er M u rd och , 
4 w riter in  A y r , to  take m easures a c c o r d in g ly ; and to  b orrow  
4 m on ey  on the security  o f  the house at K ilm arn ock , and to act 
‘  therein as ou r agent. W e  are, (S ign ed ) J o h n  M u r r a y , W i l -  
4 l i a m  N o b l e ,  A r c h i b a l d  M o r r i s ,  M a r y  +  B r y a n , her 
4 m ark .’ H e  furth er alleged, that the defender, M a ry  B ryan , sub
sequently  attended one o f  the m eetings a lon g  w ith  him , w hen a 
d iv idend was paid to  the creditors. M u rray , N oble, and M o r
ris, m ade n o  a p p ea ra n ce ; but B rya n  contended  that tru ly  M u r
d och  w as their, n ot h er a g e n t ; that he w as co -op eratin g  w ith  
them  in  a schem e to  defeat her ju s t  r ig h ts ; that she never had 
adhibited her m ark to the m an d ate ; and that the pursuer was 
bou n d  to  prove  she had, i f  he m eant to  re ly  on  it as e v id e n ce ; 
that the pursuer d id  n ot b orrow  m on ey  over the house, o r  take 
an y  steps fo r  that p u rp o s e ; that she had attended the m eeting 
to  endeavour to  brin g  the creditors to  easier te rm s ; and that the 
other defenders, in  their pleadings in  another m atter, arising out 
o f  the arrangem ent w ith  the creditors, took  cred it for  this very  
accou n t. T h e  S h eriff decerned against the defenders. T h e  
L ord  O rd in ary  on  the bills refused tw o bills o f  a d voca tion ; and 
a recla im ing petition  to  the C ou rt was refused on  the 23d  N o
vem ber, 1824, w ith ou t answ ers.*

See 3 Shaw and Dunlop, No. 205.
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M ‘Lcan appealed, and repeated the statements made in the May 28, 1827.
Court below. No appearance was made for the respondent.

<
*

The House o f Lords ordered and adjudged that the appeal be
dismissed, and the interlocutors complained o f be affirmed.*

\

X '
J. D u t h i e ,  Solicitor.

W il l ia m  C raw fu rd , Esq. o f Cartsburn, Appellant.— Adam—  No. 45.
Wilson.

H elen  M ‘C o rm ick , and J ohn  F a ir ie , her Husband, Re
spondents.— Keay—Janies Campbell.

General Discharge.—-Circumstances under which it was held, (affirming the judgment 
o f  the Court o f  Session,) that an agreement between partners in trade relative to com
pany matters, ‘  to grant full and competent discharges to each other, in full o f  all 
bonds, &c., as individuals or partners,* did not embrace a bond by one o f  die part
ners to another, relating to a private transaction between themselves.

%

In the year 1775, previous to the American Revolution, Tho- May 28, I827. 
mas M ‘Knight, William Aitchison, James Parker, and William 2d d7 ^ ion 
M ‘Cormick, were concerned as partners in a variety o f com- Lord Pitmilly. 

mercial houses and trading adventures in and from America, 
under the firm o f Thomas M ‘Knight and Co., Aitchison and 
Parker, and William M ‘Cormick and Co. On the declaration 
o f independence, these individuals, being all royalists, except 
Aitchison, who remained behind, returned to Great Britain. In 
the confusion o f their flight, a great proportion o f their books 
and valuable papers were lost or destroyed, thereby creating al
most insuperable difficulties to the ascertaining how their mu
tual balances stood, and leading to various intricate and tedious 
accountings.

In 1782, .M'Knight alleging that McCormick had inter alia 
L.600 belonging to William M ‘Cormick and Co., and McCor
mick alleging that M ‘Knight held a similar sum due to the same 
company, it was agreed that these sums should be lent on a 
bond to a third party, in trust for the partners ; and a bond was 
accordingly granted. In November 1786, M ‘Knight borrowed 
from McCormick L.700, and granted bond to repay the same.
This deed bore no reference to the company transactions, and

• The Master of the Rolls heard this appeal.


