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Mar. 22, 1826. and where there is no reason to doubt upon the subject, I think these are
cases in which your Lordships cannot do justice to the parties, without 

• you take care, as far as you can, that the respondent, who comes to sup­
port the judgment, should not be put to any unnecessary expense. 1 
should therefore move your Lordships to affirm these interlocutors, and to 
affirm them with costs.
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Testament— Trust— Implied Will— Mortification.— Held (affirming the judgment of 
% the Court o f Session) in a question with the next o f kin, That a bequest to trustees

was valid, whereby a testatrix appointed 4 the residue o f her estate to be applied by 
* my said trustees and their foresaids, in aid of the institutions for charitable and be- 
‘  nevolent purposes established, or to be established, in the oity o f Glasgow or neigh- 
4 bourhood thereof; and that in such way and manner, and in such proportions o f  
4 the principal or capital, or o f the interest or annual proceeds o f the sums so to 
4 be appropriated, as to my said trustees and their foresaids shall seem proper; de- 
4 claring, as I hereby expressly provide and declare, that they shall be the sole 
4 judges o f the appropriation of said residue for the purposes aforesaid.*

April 14,1826. A l e x a n d e r  H o o d , o f  the Island o f  M ountserrat, after be- 
* queathing certain legacies, conveyed the residue o f  his estate,1st UIvISION* # _ _ #

Lord Meadow- real an<l  personal, am ounting to about £ 3 0 ,0 0 0 , to his sister, 
bank. M ary  H ood , o f  G lasgow , and her heirs for ever.

Thereafter she executed a trust-settlem ent in  favour o f  the 
respondents as trustees, in  w hich , after leaving legacies to diffe­
rent individuals, she appointed the residue o f  her estate to  be 
applied to  charitable purposes, in these te r m s :— ‘ I appoint the 
‘ residue o f  m y said estate to be applied by  m y said trustees and 
6 their foresaids in  aid o f  the institutions for charitable and be-
4 nevolent purposes, established, or to be established in the city
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6 o f Glasgow, or neighbourhood thereof; and that in such way April 14,1826. 
4 and manner, and in such proportions o f the principal or capi- 
6 tal, or o f the interest or annual proceeds o f the sums so to be 
4 appropriated, as to my said trustees and their foresaids shall
* seem proper : Declaring, as I hereby expressly provide and de- 
‘ clare, that they shall be the sole judges o f the appropriation o f
* the said residue for the purposes aforesaid. Moreover, for the 
‘ ends and purposes herein before written, I hereby specially
4 authorise my said trustees and the acceptors or acceptor, sur- ,
4 vivors or survivor o f them, from time to time, by a writing 
4 under their or his hand, to assume any other person or persons 
4 they shall think fit to be trustees or trustee in the room of such 
4 o f the trustees before named as shall not accept or who shall 
‘ decease; and it is hereby declared, that the person or persons 
4 so assumed, shall have the same powers, and be entitled to
* the same exemptions, as are conferred on the trustees herein 
6 named.’

On the death of Mary Hood, the trustees accepted and pro­
ceeded to act under her will, by paying the debts and legacies—  
appropriating nearly ^6000 to different charitable and benevo­
lent institutions in Glasgow and the neighbourhood,— and esta­
blishing there with the residue, (amountingto i?10,t)00 3 per cent 
stock,) a charitable institution, (which they named 44 Hood’s 
Charitable Institution,” ) for the relief o f unmarried females in 
indigent circumstances.
. Some years afterwards Hill and others, Mary Hood’s nearest 
o f kin, raised an action of declarator, in which they called the 
trustees as defenders, concluding that it should be found that 
the clause above quoted 4 is not definite and certain in its ob- 
4 je c t ; is altogether vague, perplexed, inexplicable, and inopcra-
* tive, and ought to be found and declared as pro non scriptis, and
* to be held as an ineffectual conveyance o f the residue of the
* means and estate o f the said Mary Hood, and that the said re- 
4 sidue forms a part o f the intestate property and succession of
* the said Mary Hood.’ A t the same time they raised an action 
o f multiplepoinding in name o f the trustees, who in defence 
pleaded that the clause was definite and certain in its objects:
4 1st, By being limited to institutions for charitable and bene- 
‘  volent purposes established, or to be established, in the city of 
6 Glasgow or neighbourhood thereof; and, 2d, By being limited 
4 to such institutions as to the trustees should seem proper.’ The 
Lord Ordinary conjoined these actions, and thereafter, on advi­
sing memorials, assoilzied the defenders from the conclusions of
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April 14,1826. the action, but found no expenses due to either party. This
judgment proceeded on the ground a6 explained in a note, c that 
< the purposes o f the deed of settlement are sufficiently expressed 
6 in the deed, that even if there iwere admitted to he some am- 
‘ biguity in certain o f the terms employed, it is sufficiently cor- 
( rected by the full powers conferred on the trustees.’ To this 
interlocutor the Court, on the 14th of December 1824, adhered 
on the merits, but directed that the expenses incurred by both 
parties in the discussion should he defrayed out o f the trust fund.*

Lord Hermand.— The principal objection to this will is, that 
it is not sufficiently specific; but as full powers are bestowed on 
the trustees, and a discretion is conferred on them as to the dis- 

, posal o f the funds, they have accordingly felt no difficulty in 
exercising them, and they appear to have acted agreeably to the 

s will o f the deceased.
Lord Balgray.— I certainly do not like the way in which this 

will was made, but that is not before us. The sole question is, 
whether it be in the power of a testator to put his estate at the 
disposal o f another, and that disposal to be regulated by the will 
o f that other alone; I think it is so.

Lord Gillies.— I have great doubts on this question, and I do 
not conceive that in deciding it, we are bound by the civil law. 
There is here a power given to assume other trustees, and to 
those assumed, to assume others. But who is to call them to 
account ? There is no particular person or corporation to whom 
they are bound to give the proceeds. They may give them to 
their own friends, or they may apply them to their own use, for 
they do not appear to be under any control. Now look at our 
own decisions and you will see that such deeds have not been 
supported. In particular, in the case of Dick reported by Lord 
Karnes, where there was not so ample a field as here, the deed 
was found ineffectual, and the same appears to be the law o f 
England. But here the deed was obtained by undue influence, 
and expresses not so much the will o f Miss Hood, as o f the 
trustees by whose advice it was made.

Lord Presided— I have no affection for deeds of this descrip­
tion, nor do I admire the way in which tins one was concocted, 
but I am afraid that we are bound to give effect to it. By the 

K Roman law, legacies left alieno arbitrio were sustained, and the
same is the rule o f our own law. See the case of Brown in 1762,

• See 3 Shaw and Dunlop, No. 203.
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and Buchanan in 1806. In the former o f these cases, a trust in April 14,1826. 
favour o f a third party,'appointing the funds o f the estate 6 to 
c he divided among my poorest friends and relations whom I may 
‘  have forgot herein,’ was sustained; and I cannot, in point of 
principle-, draw any distinction between such a clause and the 
one before us. Indeed, if you look into any of the wills found­
ing hospitals, you will find that they are almost all similar to 
the present one. I am therefore afraid that we must adhere. I, 
however, doubt extremely the power of the trustees to found the 
institution which they have done. They have no authority to 
found a perpetual establishment. The object o f the trust was 
to distribute the funds among existing institutions;— but that is 
not before us, and I do not see that the relations have any inte­
rest to object to it.

Lord Balgray,— Perhaps they may have no interest in that 
respect, but they have a title vi sanguinis to call the trustees to 
account.

Lord Gillies.— I rather think that the next o f kin have such a . 
title, but they can have no interest to pursue.

Lord President,— W e sustained the title o f the executor in the 
case o f Campbell and MTntyre.*

%

Hill and others appealed.

Appellants,— The trust-deed does not express tfye will o f the - 
deceased, but o f the trustees. The destination is uncertain and 
vague. It presents no specific or distinct object—refers to no 
individual or fixed body corporate— the place and.time are inde- '
finite, and the purpose inextricable. This uncertainty is not re­
moved by the powers vested in the trustees. The delegation of 
the will o f the deceased is one o f the strongest circumstances 
against the legality o f the bequest. There is no authority in the j 
law of Scotland for holding generally that a bequest may be made 
arbitrio tertii; or that effect can be given to a delegated trust 
uncertain in its object, without specification o f definite powers, 
or rule o f conduct. I f  the trustees attempt to act without rules, 
then they make, what a Court o f Justice could not pretend to do, 
a will for the testatrix. Besides, if  the deed be sustained, there 
will be no party to call the trustees to account, if  they misapply 
or betray their trust; so that, in truth, the trust is nothing but a 
trust without a beneficiary, which is absurd.
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^pril 14,1826. ■ Respondents.— The bequest is not vague and inextricable. It
has already been carried into effect as to the greatest proportion of 
the funds. The ulterior views o f the trustees are in consistency 
with the charitable views of the deceased; and if not, that would 
not better the appellants, as there.are innumerable existing cha­
rities to which the residue o f the funds could be applied. There 
cannot be a doubt as to the legal construction of the word 6 cha- 
6 ritable,’ whatever there might be as to the word < benevolent.’ 
I f there were any obscurity, the ambiguous expressions would be 
interpreted according to the presumed intention o f the deceased; ' 
and what might be absolutely unintelligible, would be held pro 
non scriptis. By the law of Scotland, a legacy may be left in 
arbitrio tertii, and consequently it is competent for a testator to 
make a bequest generally for purposes o f a certain kind— vesting 
the trustees with discretionary power to carry them into execu­
tion. Those here given fully authorized the trustees to act in 
every respect as they have done. I f the trustees incorrectly dis­
charged the duties o f the trust, or betrayed them, they would be 

• accountable to the Court of Session, the Lord Advocate, the heir 
or next of kin of the deceased, the Magistrates o f Glasgow, or 
any of the established charitable institutions in'Glasgow.

*

The House of Lords ordered and adjudged that the interlocu­
tors complained of be affirmed, and that the costs of both par­
ties be paid out of the trust-funds.

L ord G ifford.— M y Lords, the question involved in this appeal, is as 
to the validity of a legacy, bequeathed by Miss Hood, for charitable pur- * 
poses. It appears that this Miss Mary Hood, having acquired a large fortune 
by her brother— she having been before that in low circumstances— in the 
month of December 1817, made a settlement, by which she gave, granted, 
assigned,an<l*disponed, in favour o f the respondents as trustees, all her pro­
perty, of whatever description, in trust,— in the first place, that they should 
pay her funeral expenses and her debts; and, in the next place, that they 
should pay sundry legacies, to the amount o f nearly £9000, to certain o f 
her friends and relations ; and, in the third place, she appointed the re- 

. sidue of her estate to be applied, by her trustees and her foresaids, in aid 
of the institutions for charitable and benevolent purposes, established or to 
be established in the city of Glasgow, and that in such way and manner, 
and in such proportions of the principal or capital, or o f the interest or 
annual proceeds of the sums so to be appropriated, as to the trustees 
should seem proper,— declaring, as she thereby expressly provided' and 

* declared, that they should be the sole judges of the appropriation of the 
residue for the purposes aforesaid; and moreover, for the ends and pur-

/ I

84. HILL, &C. V. BURNS, &C.

/



/ I \

poses before written, she thereby specially authorised her trustees, and April 14,1826. 
the acceptors or acceptor, survivors or survivor o f them, from time to time, 
by a writing under their or his hand, to assume any other person or per­
sons, as they should think fit, to be trustees or trustee, in the room of 
such o f the trustees before named as should not accept or should decease; 
and it was thereby declared, that the person or persons so assumed should 
have the same powers, and be entitled to the same exemptions, as were 
conferred on the trustees therein named. i

M y Lords, it appears that the rest o f this lady's property amounted to 
a very considerable sum. About a year after executing this deed, namely, 
in the month o f December 1818, this lady died, and the respondents, ap­
pointed by her as her trustees, accepted of the trust, and proceeded to 
act under it. They discharged the debts, and paid the legacies to the 
different legatees, and then they applied a proportion of the rest for cha­
ritable purposes in the manner directed. The matter thus remained until 
the month o f March 1823, when the appellants, who are related to the 
deceased, raised an action, in order to have it declared that the clause o f • 
the trust settlement, containing the devise for charitable purposes, was not 
definite and certain in its objects; was altogether vague, perplexed, inex­
plicable, and inoperative, and ought to be found and declared as pro non 
scriptis, and to be held an ineffectual conveyance o f the residue o f the 
means and estate o f Miss H o o d ; and that the residue formed a part of 
her intestate property and succession.

T o  this summons defences were lodged, which shortly stated the mate­
rial facts of the case : denied that the clause sought to be reduced was 
either vague, perplexed, inexplicable, or inoperative; and insisted that 
its objects were definite and certain, for two reasons; in the first place, 
by being limited to institutions for charitable and benevolent purposes, 
established or to be established in the city o f Glasgow, or the neighbour­
hood thereof; and, in the second place, by being limited to such institu- ,
tions as to the defenders should seem proper.— And then the appellants 
raised an action o f multiplepoinding, in the name of the respondents, in 
which the appellants themselves were nominally called as defenders.

M y Lords, upon this the Lord Ordinary, in the month of May 1823, 
pronounced an interlocutor, conjoining the original process with the pro­
cess o f multiplepoinding, at the instance o f the trustees of Miss Hood, 
and finding the pursuer only liable in once and single payment, but in 
respect, it was stated, that the summons was raised in the name of the 
trustees, without their authority, and contained conclusions o f declarator 
which they did not desire, reserved all objections to the competency of 
the conclusions of declarator being included in the summons ; and in the 
conjoined processes, appointed the parties to give in mutual memorials 
on the whole cause to the Lord Ordinary, and that quam primum. This 
cause having been thereafter advised, the Lord Ordinary pronounced this 
interlocutor: ‘  The Lord Ordinary having advised the memorials for the 
‘ parties, assoilzies the defenders from the conclusion o f the action, but 
i finds no expenses due to either parties, and decerns/— The effect, there-
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April 11,1820. lore, o f that interlocutor, was to establish the validity of those legacies and
bequests.

T o this judgment the Lord Ordinary, and thereafter the Inner-House, 
adhered; but with this variation, that the expenses of both parties should 
be defrayed out o f the trust-funds.

M y Lords, the case t has now been brought by appeal before your 
Lordships, and the single question involved in the case, thus brought, 
is, whether this trust-disposition is void for uncertainty ? I should have 
stated, that in the Court below there was at one time an objection raised

s

to this trust-disposition, on the ground that it had been obtained by impro­
per and undue means; but the single question now before the House, 
as I have already stated to your Lordships, is the legality and validity 
o f tliis trust-disposition. ,

Now, my Lords, with respect to the construction o f the term 4 legacy/ 
the law o f Scotland, like the law of England, adopts a liberal interpretation; 
and I must state to your Lordships, as the law, what Erskine (3 . 9. 14) 

* says: 4 Deeds o f a testamentary nature are more favoured, and therefore re-
4 ceive a more liberal interpretation than obligations inter vivos. Hence a 
4 testament, to which an impossible condition is adjected, is as effectual as 
4 a pure testament,— the law considering the condition as not adjected. 
4 Hence, also, unintelligible expressions in a testament or legacy are held 
4 pro non scriptis, and what remains plain has full effect; and, in general, 
4 though the words should be ambiguous, or even improper, they ought to 
4 be interpreted according to the presumed will o f the testator, if by any 
4 construction they can be brought to it.’— It appears to me, my Lords, 
that the law of Scotland is more liberal in the 

L for charitable purposes than other bequests. However, the great ques- 
' tion is, whether this bequest be sufficiently certain with respect to the 

purposes for which the property is disposed ? whether the character is 
described with sufficient certainty ?

Upon this subject, several cases have been cited, which are stated in 
the printed case, and to which I will shortly call your Lordships’ atten­
tion, to show the extent to which the Courts o f Scotland have gone in the 
interpretation o f instruments of this description.

The first case to which I will call your Lordships’ attention is that o f 
Wharrie, mentioned in page 4 o f the respondents’ case. In that case, 
which occurred in the year 1760, the testator, after appointing an execu­
tor, and leaving a number o f legacies to individuals who were named, 
went on in the following words:— 4 All which legacies being paid, I ap- 
4 point and ordain my said executor to remit the surplus o f my money to 
4 Andrew Binnie, in the parish o f Graitney, and William Johnstone, in 
4 Langrig6, to be by them divided equally amongst my relations not here- 
‘ in named.’— Your Lordships perceive, that, by this bequest, the pro­
perty was given to these trustees, to be applied by them at their discre- 

- tion among the relations of the testator not therein named. That case 
came before the Court of Session, doubts being entertained as to the vali-
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dity o f that bequest;— but it was found, by the ultimate judgment o f the April 14,1826 
Court, 4 That James Wharrie is not entitled, as nearest o f kin, to claim 
4 the said residue to the exclusion o f the testators other relations not 
4 named in the said testament, among whom the trustees shall divide the 
4 same, and therefore repel the claim of the said James Wharrie in W hite- 
4 haven, as being contrary to the purview of the testament/— It is to be 
remarked, that the Court in this case expressly sustained a discretionary 
power committed to trustees o f distributing a bequest, the objects o f which 
were uncertain, and not specially defined in the settlement.

M y  Lords, in another case, which is the case o f Murray v, Fleming, in 
November 1729, a husband disponed his landed estate to his wife in life- 
rent, and to any o f his blood relations she should think most fit to be no­
minated by a writ under her hand in fe e ; a nomination was accordingly 
made after the husband’s decease, and the right o f the nominee having been 
objected to, the Lords found that this disposition, granted by the husband 
to his wife, did sufficiently enable her to nominate persons to succeed to 
the subjects disponed, and that she having accordingly exercised that 
power, the persons named by her have right to succeed.

There is another case, Brown’s case, in which the testator having no­
minated trustees 4 for managing his affairs, paying off his legacies, &c.,’ 
they were found to have a discretionary power o f distributing a legacy left 
to the testator’s poorest friends and relations in the following words: 4 And 
4 the remainder o f the proceeds o f my said means and estate, &c., to be 
4 divided amongst my poorest friends and relations whom I may have for- 
4 got herein, or in any other deed to be made by me, in relation hereto,
4 at any time during my life /— M y Lords, in that case, an action having 
been brought, containing a declaratory conclusion, for having it found and 
declared that a discretionary power was lodged in the trustees o f distri- *
buting this residue among such o f the relations, and in such proportions 
as they should judge proper, the Lords ultimately found 4 that the trustees 
4 are vested with a discretionary power to divide among the poorest friends 
4 and relations o f the. said John Brown, the remainder o f his estate, after 
4 paym ent o f his debts and legacies, and the expenses o f executing the 
4 trust, and that without distinction, whether the said relations are con- 
4 nected by the father or mother’s side, and also without distinction o f de- 
4 gree/

M y Lords, however, there is one case, which approaches much more 
nearly to.the present in its circumstances, and which was the case o f a 
charitable disposition, in which, as it appeal’s to me, the discretion was 
made more large than that contained in the present case. An extract from 
the will o f Alexander Horn is printed in the appendix to the respondent’s 
case, in which the testator said this: 41 give and bequeath to my beloved 
4 wife, Jean Horn, the proceed and income o f <£3500, share and interest,
4 in the.old Soutli-sea annuities, according as the same shall become due,
4 and payable, during the term of her natural life ; and from and after her 
4 decease, I give and bequeath the said £3500, share or interest, in the
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April 14, 1826.* said old and new South-sea annuities, unto the Right Honourable the
4 Lord Provost of the City of Edinburgh, the Bailies, Dean o f Guild, and 
4 Treasurer of the said city, for the time being, and their successors, upon 
4 the trusts hereafter mentioned, and none other, (that is to say) upon trust,

* 4 that .they and their successors do, and shall distribute and pay the an-
4 nual proceed and income of the said £3500, share or interest in the old 
4 and new South-sea annuities, to and amongst poor indwellers; that is, 
4 day labourers residing within the said city o f Edinburgh, and in the pa- 

,4 rish of Nether Libberton, near the said city, and in Westport, Bristo, and 
4 Potter-row, only in the parish of Westkirk, also near the said city, such, 
4 I mean, whose work lies mostly without doors, and consequently may be 
4 hindered from their labour very often by rain or other inclemency o f the 
4 weather, and such who have not received alms from the parish, or place 
4 where they, for the time being, shall dwell, in the proportions following/ 
And then he states in what proportions they should be distributed : 4 The 
4 annual proceed and income of £1500, part thereof to such poor labourers 
4 as aforesaid, as shall, for the time being, belong to the said city of Edin- 
4 burgh ; the annual proceed and income of £1000 more thereof to such 
4 poor labourers, as aforesaid, as shall, for the time being, belong to the 
6 said paiisli o f Nether Libberton; and the annual proceed and income of 
4 £1000 residue thereof, to such poor labourers, as aforesaid, as shall, for

i *

4 the time being, belong to the Westport, Bristo, and Potterrow, only in 
4 the said parish of W estkirk; and my will and desire is, that the proceed 
4 and income of the said £3500, share, or interest in the said old or new 
4 South-sea annuities, shall be annually distributed and paid in the pro- 
4 portions aforesaid, on or before the 25th day o f the month o f Decem- 
4 ber, yearly, in every year, and that the proceed and income o f £1500, 
4 part thereof, shall be distributed and paid yearly to, and amongst, such 
4 poor labourers as aforesaid, residing within the said city o f Edinburgh, 
4 by my trustees, the said Lord Provost o f Edinburgh, and Bailies, Dean 
4 o f Guild, and Treasurer o f the said city, for the time being, as to their 
4 discretion shall seem m eet; and that the proceed and income o f the re- 
4 maining £2000 thereof, herein before appointed, for the two out parishes 
4 or places aforesaid, in equal proportions, shall be paid by my said trus- 
4 tees to the Bailies or Chief Magistrates, for the time being, o f each re- 
4 6pective parish, and be by them distributed yearly to and among such 
4 poor labourers as aforesaid/ Now, your Lordships perceive in this case 
fhat the objects of the testator’s bounty were to be 4 poor indwellers/ that 
is to say, day labourers, residing within the city of Edinburgh, and it was 
to be left witliin the discretion of the trustees, amongst what persons of 
that description they would distribute. M y Lords, the only case alluded 
to as of a contrary description, is a case mentioned in the printed case of 
the appellant, the case of Dick, and I mention that case, because I learn 
that great doubt was entertained of the propriety o f that decision at that 
time. M y Lords, in the case of Dick, Dame Janet Dick, Lady Preston- 
field, executed, December 1751, a settlement of considerable funds on Sir



John Cunningham, her eldest son, and Anne Cunningham, her eldest April 
daughter, and the survivor, as trustees for the end and purposes following; 
first, the trustees are appointed to add and join together the subjects dis­
poned, so as to make up a total o f £6000 sterling, to be lent out upon 
land or other sufficient security, and then they are appointed to apply and 
bestow the yearly interest towards the education and support o f such o f 
the granter’s descendants as should happen to be in ^ant, or stand in need 
thereof, and that at the discretion o f the trustees ; and, in the third place, 
failing descendents, the capital is to return to her nearest heirs. This deed 
being whimsical and irrational, the trustees, it is stated, refused to accept; 
that thereupon a process for reducing the settlement was brought by the 
heir-at-law, in which were called all the descendants in being o f Dame 
Janet Dick. None o f them made opposition, but Mrs Ferguson for herself 
and children. Several grounds o f reduction were insisted on, chiefly the 
non-acceptance o f the trustees; and it was urged that the present event is a 
casus incogitatus, for which there is no provision made in the settlement; 
the deed is at an end by the common law, for it supposes the accept- 
tance by the trustees, and there are no means prescribed to carry it on in­
dependent o f them. 4 The matter then,’ the reporter states, 4 resolves into 
4 this, whether this Court, as a court o f equity, ought to supply the de- 
4 feet ? The answer to this question is obvious. Seeing the settlement has 
4 fallen at common law, and that the subjects contained in the settlement 
4 belong to the nearest heirs, it never can be equitable to deprive them of 
4 their right, especially to support a whimsical intention in favour o f re- 
4 mote descendants, who possibly may never be in want, and never have 
4 occasion for the money. Secondly, the defender has no proper interest 
‘ to oppose this reduction; the settlement leaves the distribution entirely 
4 upon the discretion o f  the trustees, and, therefore, suppose the trustees 
4 had accepted, no descendant o f Dame Janet D ick could have a claim 
4 in law for any sum out o f the trust subject. I f  so, they cannot, by the 
* repudiation o f  the trustees, qualify any loss or lesion, that can be regarded 
4 in a court o f justice and then it is stated,’ 4 The Lords found the deed 
4 ineffectual by the non-acceptance o f the trustees/

M y  Lords, if that w ere the ground of the decision, it does not appear 
to me to affect the present case. It nlight be a question after the deci­
sions to which I have referred your Lordships, whether the refusal o f the 
trustees to accept the trust would defeat the legacy ? However, it is un­
necessary to consider that question in this case, because the trustees have 
accepted the trust reposed in them. They say, on looking into the plead­
ings in the cause in the Advocates* Library, it will be seen that the case 

• in a great measure rested upon the uncertainty o f the objects o f the ter­
mination of the trust, and the inexplicable nature of the duties o f the trus­
tees ; and it is also said, that on the answers there is this note holograph 
of Lord Karnes: 4 In answer to the arguments urged here, I put tills 
4 single question, whether, upon the trustees accepting, a process could be 
4 brought against them by any descendant of the testator, claiming a sum
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April 11,1826.‘ out o f the product o f the trust estate ?' Now, he says, in answer to that,.
‘ Certainly n o t; because the settlement leaves it entirely upon the discre- 
* tion.of the trustees to distribute as they should .think proper/ And, 
therefore, Lord Kames seems to have been of opinion, that if they accepted, 
the discretion was so entirely vested that it was impossible for any de­
scendant o f the testatrix to claim a sum out o f the product o f the trust 
estate. 6 Then, if so,’ he says, ‘ it follows necessarily that the trustees 
‘ might have conveyed the estate to the h e ir-a t-la w an d  then he says, 
i they have in effect done the same thing by repudiating the trust. No 
‘ individual is injured, because no individual has a claim at law.’ So that, 
according to this note o f Lord Kames, he appears to have been o f opinion 

• ' that the heir-at-law being one o f the persons to whom the trustees might 
have conveyed the estate, the effect o f the circumstance o f the trustee re­
pudiating the trust was to give the property to the heir-at-law, because, 
he says, they might have conveyed the estate to the heir-at-law, and they 
have in effect done so by repudiating the trust; and therefore, he says, no 
pei*son is injured, because no individual has a claim at law. I cannot con­
ceive that the decision o f that case at all breaks in upon the authority 
which existed in the law of Scotland, in respect o f a bequest, leaving it 
in the discretion o f trustees to apply funds for definite objects amongst 
whom the trustees thought fit to apply those funds. It does not appear 
to me that that case at all breaks in upon the current o f authorities; and 
I cannot but observe, that Lord Gillies, who appeared to have thought 
that that case did break in upon the general current o f authorities, after­
wards, in a subsequent observation made by him, states, that in this 
case he placed great reliance on the mode in which the will was made, 
not by herself, but by the trustees— namely, that Miss H ood had been 
stated to have made this will, not from her free will, but that she had 
been influenced into that disposition by other persons. Now, that is not 
the question in this case, as I have stated to your Lordships. The ground 
on which the action is brought is entirely the supposed invalidity o f this 
legacy, arising from the uncertainty o f the objects upon whom this pro­
perty was to be bestowed. The action is not at all founded upon the 
supposed undue influence used by these trustees, or any other persons; 
therefore, I cannot but observe, that the observation made by Lord Gillies 
takes.off very much from the remarks he had previously made upon the 
only question upon this case, namely, the question o f the validity o f the 
disposition.

Now, my Lords, it appears to me, that this being a bequest for chari­
table purposes, can admit o f no doubt as to the nature of the disposition. 
It is not to be applied by the trustees for charitable purposes generally, 
but it is expressly stated in what description o f charitable purposes these 
funds shall be bestowed,— for they are to' be bestowed in aid o f the insti­
tutions for charitable and benevolent purposes, established, or to be esta­
blished, in the city of Glasgow, or neighbourhood thereof: and therefore 
the discretion of the trustees is limited to such institutions as then existed,
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or might be established before the time that it became their duty to apply April 14,182G. 
this fund in the city o f  Glasgow, or the neighbourhood thereof. It has 
been argued that the words, ( the neighbourhood thereof/ are very uncer­
tain, and that it is difficult to define the territory round the city o f Glas­
gow  to which these words apply ; but I  apprehend, that if those words 
should he considered uncertain, if the question should arise, whether any 
institution was fairly within the meaning o f the testatrix’s will, as within 
the neighbourhood o f Glasgow, in that view o f  the case, at all events, the 
limits o f the city o f  Glasgow are sufficient to impose upon, the trustees - 
the duty o f applying this fund. ,

M y  Lords, another difficulty was raised in the course o f the argument, 
namely, that there was no mode by the law o f Scotland by which these 
trustees, if  they exercised an undue discretion or abused the trust, could 
be called to account in the Court o f Session. M y  Lords, I  apprehend 
that, according to the case stated at the bar, no difficulty would occur in 
compelling these trustees to apply these funds according to the intention . 
o f  the testatrix, or to call them to account in the Court o f Session, for a 
misapplication o f the funds, if they should be found so to misapply them.
It is unnecessary now to consider by whom such an action should be 
raised; but on that difficulty being stated, and observed upon by the Court, 
m y Lord President stated this ; 4 W e found lately in a case o f  mortifica- 
6 tion in the school o f  the parish o f— I forget the name— of D r M ‘In- 
4 tyre, that the executors had a title to pursue that is, that they had found 
there that the trustees might be called to account before the Court o f Ses­
sion, and that the nearest relation had power to interfere. M y  Lord Gil­
lies admits that they have such a right, but he says, that here they have no ' 
interest. It is true, they have no interest in a pecuniary point of v iew ; 
but I apprehend there are persons who have a sufficient interest in com­
pelling the trustees to perform the trusts reposed in them ; and although 
m y Lord Gillies says that they have no interest, I  apprehend that he 
does not mean by that, that they have no interest in the funds. A l­
though they could not come and claim the fund for themselves, they 
might ca ll the trustees to account, if they neglected their duty, or abused 
their trust.

M y  Lords, I  have said thus much— though your Lordships may have 
collected from what I  have said, that I mean to propose to your Lord- 
ships to affirm the interlocutors,— I have said thus much, because this 
case, in point o f value, is o f some importance, and because the principle 
is important.

M y  Lords, it has been urged, that if your Lordships should be o f opi­
nion that you ought not to alter this interlocutor, still the appellants 
should have then' costs out o f this fund, which is devoted to charitable 
purposes; and it was supposed that your Lordships would be inclined to 
give them their costs out o f this fund, because the Court below had al­
ready done 60. Considering it as a case in wliich they were justified in 
taking the opinion o f the Court o f Session, and considering that'my Lord 
Gillies does appear to have entertained doubts, rather than actually dis-
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April 14, 1826. rented from the decision pronounced by the other Judges, and considering
that the Court o f Session have already given the costs to the appellants • 
out o f the fund destined to those charitable purposes, perhaps your Lord- • 
ships in this case may be induced to follow that course. But, my Lords, •
I think it right to state to your Lordships, that it ought not to be under­
stood in Scotland, that because funds have been destined for charitable . 
purposes, fhat therefore it shall be competent to the relations, although 

, no doubt can be entertained with respect to the validity of such a 
disposition, if they choose to quarrel with that disposition, that it shall 
follow, as a matter o f course, that they shall obtain a decision upon 
that question, not at their own expense, but at the expense o f the fund, 
and thus diminish that fund which the party who has destined it for cha­
rities has intended should be so applied. In this case, however, I think 
your Lordships may without danger give the appellants their costs, for 
the reason I  have stated, namely, that the question was considered by 
the Court below o f such a nature as to be open to fair litigation on the 
part o f the appellants, and therefore they gave costs ; and as one o f the * 
learned Judges did entertain some doubt with respect to the decision the 
other learned Judges pronounced, perhaps your Lordships may be o f opi­
nion, that you may venture in this case to give the costs. I have thought 
it right, at the same time that I 6tate this opinion to your Lordships, to 
throw out an intimation upon that part o f the subject, to prevent it being 
supposed in Scotland that parties shall be permitted to raise a question o f 
this nature where there can be no doubt on the validity o f the disposition, 
at all events at the expense o f the charitable fund. W e must require,

1 where such questions are litigated, that unless there be a fair question iri
the cause, they shall do it at their own expense, and not diminish that 
fund which the party had destined for charitable purposes. In this case,
I feel it my duty to move your Lordships to affirm these interlocutors,

■ but at the same time that the costs of the appellants should be paid out 
o f the charitable fund. I therefore propose, with your Lordships’ leave, 
that the amount o f the costs should be made up so as to be introduced 
into the order o f affirmance.
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Bankrupt— Slat. 54. Geo. I I I .  c. 137— Sequestration—.Held (affirming the judgment 
t o f  the Court o f  Session), 1. That an affidavit emitted in relation to a claim on a 

sequestrated estate, by a bankrupt under sequestration, and not by his trustee, is 
irregular; and, 2 . .That after a claim has been rejected, andno complaint made in 
due time, the party claiming lias' no right to object to a composition agreed to by the 
other creditors, but is only entitled to the composition so agreed to in the event o f esta­
blishing that a debt is due to him.

Mr B e r r y ,  a merchant in Glasgow, having become bankrupt, April 25,1826. 

his estate was sequestrated, and a trustee chosen. The mode °f|ST])^7gi0N 
procedure directed by the statute 54 Geo. III. cap. 137, was 
followed, out; and, at the usual period, the bankrupt, after 
making offer o f a composition o f 2s. per pound, amended it by 
offering 2s. lid . per pound, payable at fifteen months, and gua­
ranteed by a cautioner. This amended offer the creditors, at a 
meeting regularly called for the purpose, entertained as reason­
able ; and thereafter, at a meeting held in terms o f the statute, 
unanimously accepted. A  petition was then presented to the 
Court o f Session, praying that the composition might be appro­
ved of, the sequestration declared to be at end, the trustee exo- 
nered, and the bankrupt discharged. Along with this petition 
the trustee lodged a report, stating that Berry had complied 
with the requisites o f the statute, and a certificate, that the whole 
o f the creditors who had claimed to be ranked, had, without ex­
ception, agreed to accept the offer of composition.

After intimation had been made in usual form, the case was 
pub to the roll, when appearance was entered by Ferrier, trustee 
on the sequestrated estate o f the Scotch Patent Cooperage Com­
pany, and by White, one o f the partners thereof, who craved




