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A l e x a n d e r  M ‘ C a l l u m ,  A ppellant.— M urray— John Campbell.

W i l l i a m  R o b e r t s o n ,  R espondent.— Shadwell— K eay .
l

Submission— A  submission having been made to three arbiters, and in case o f  their 
differing in opinion, to any two o f them, o f  all claims which the parties submit, 
ting had against each other for the proportions o f  profit and loss which they ought 
to have borne for a particular year, arising out o f the transactions o f a Company o f which 
they were partners, and with power to the arbiters to ascertain whether there had been 
any error in the books o f the Company; and a decree having been pronounced by two 
o f  them (without previously issuing notes) on the narrative that the other had differed 
in opinion; and having, without investigating the books, found one o f the parties 
liable in a certain sum, as the loss corresponding to a certain share,— Held (affirm, 
ing the judgment o f  the Court o f Session), 1st, That the decree was valid, although 
signed by the two arbiters only, and although there was no evidence under the hand o f 
the third arbiter that he had differed; 2d, That the questions submitted were exhaust
ed ; and, 3d, that the failure to issue notes was no objection to the decree.
i

F o r  som e years prior to  1810, the appellant M ^Callum  was 
c lerk  and book -k eeper o f  the C om pan y  o f  R obertson  and O u g h - 
terson, m erchants, G reen ock , o f  w h ich  the respondent R ob ert
son w as a partner to  the extent o f  three-elevenths. In  that year, 
M ^Callum  was adm itted a partner to  the extent o f  on c-e leven tli, 
and  he continued  to h o ld  that share alone till M a y  1815. D u r in g  
the in terven ing period , the books w ere regu larly  balanced  b y  h im , 
and  the shares o f  profit or  loss correspon d in g  to  the interest o f  the 
respective partners w ere carried to their separate private accounts. 
A fte r  they had been so balanced in  1815, M ^ a l lu m  proposed  
that his share should be increased to  tw o-elevenths, and it w as 
a lleged b y  R obertson  that this was agreed to , and that the ar
rangem ent w as carried into effect b y  transferring on e o f  his 
shares to  M ^ a l lu m , so that each o f  them  thenceforth  held  tw o - 
elevenths. A  considerable loss w as sustained b y  the C om pany 
du rin g  the year 1 8 1 5 -1 8 1 6 , and it w as ascertained that the p ro 
portion  o f  it w h ich  fe ll on  each one-eleventh  share w as £ 9 0 4 , 
16s. lOd. In  d iv id in g  this loss, how ever, am ong the partners, 
M ^Callum  charged  h im self w ith  on ly  one-eleventh  share, w hile 
he set against R obertson  the loss corresponding  to  three-cleventli 
shares. T h is  was carried to the respective accounts o f  the par
ties in  a new  sot o f  books, w hich  w ere opened in  consequence o f  
som e o f  the .partners having retired. These books w ere balanced 
in 1 8 1 7 ,1 8 1 8 , and 1819, on  the above fo o t in g ; but M ‘C allum  being 
about to retire, and a settlem ent o f  accounts being  about to take 
place in 1819, R obertson  ob jected  to the balance as struck in
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1816, and maintained that as one o f his shares had been'trans? May 23,1020. 
ferred to M ‘Callum, he ought to have been charged with the loss 
falling on two shares, and therefore debited with £ 9 0 4 ,16s. lOd.
This being disputed by M^Callum, a submission was entered into 
by them on the 25th December 1821, by which they referred
* to  Jam es L e itch  and D u n ca n  F ergu son , m erchants in  G re e n - 
6 o ck , and  A lex a n d er  C am pbell, Sheriff-substitute at P a isley ,
6 arbiters m u tu a lly  chosen  b y  the said parties, and in  case o f  their 
6 d ifferin g  in  op in ion , to an y  tw o  o f  them , all cla im s, disputes,

and demands, subsisting between the said parties respecting the 
‘ proportions o f profit and loss arising out o f the transactions of
* Robertson and Oughterson, merchants in Greenock, for the 
6 year ending in May 1816, which they ought respectively to have 
6 borne, and which ought to have been carried to their respec- 
c tive debits and credits in the books of that Company, with 
c powers o f the said arbiters to ascertain whether or not there
6 was any error, and if any, to what extent, committed in the ■
( statement o f the accounts o f the said parties carried into the 
c balance struck upon the books o f the said Company upon the 
6 7th day o f May 1816; and for that purpose to call for produc- 
6 tion of the books o f the said Company and all writings neces- 
6 sary, and in general to take all manner o f probation by writ, 
c witnesses, or oath o f party, or in such other manner as they 
6 shall see proper.’

Robertson, in his claim laid before the arbiters, stated, that 
one o f his three-elevenths had, prior to 1816, been transferred to 
M ‘Callum, who consequently held two-elevenths; and therefore 
in striking the balance o f loss, only two-elevenths should have 
been put to his (Robertson’s) debit, while two, instead o f one- 
eleventh, should have been placed at M'Callum’s debit. M ‘Cal- 
lum, in his answer, admitted that an arrangement for increasing 
his share to two-elevenths had been contemplated, but he denied 
that it had been completed, and maintained, that he was justified 
in debiting himself with only one-eleventli, and debiting Robert
son with the whole three-elevenths.

Various investigations took place before the arbiters; the par
ties were repeatedly examined; the depositions of witnesses were 
taken; and such documents and excerpts from the books produ
ced as the parties thought were calculated to throw light on the 
point in dispute.

In May 1822, the following award was pronounced, without 
any notes o f the opinions of the arbiters having been previously 
issued.

* T h e  said arbiters having proceeded to  con sider a cla im  w h ich
2 B
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4 was laid before them by the said William Robertson, respect- 
‘ ing the subject matter submitted as aforesaid, and also objec- 
4 tions thereto, on the part o f the said Alexander M ^allum , and 
4 having duly investigated the matter by examination o f the par- 
4 ties themselves, and others connected with them, respecting the 
4 subject in dispute, and by examination o f witnesses and of 
4 documents produced to the arbiters, bine inde, and heard par- 
4 ties viva voce, the said arbiters have ultimately met and con- 
4 suited together respecting the award which ought to be given: 
4 the said Duncan Ferguson declared himself to be o f a different 
4 opinion from that which the other arbiters had formed upon 
4 the merits of the question at issue. Therefore, in virtue o f the 
4 powers by the said submission, committed to any two of the 
4 arbiters, in the event o f a difference of opinion taking place, 
4 and being well and ripely advised, and having God and a good 
4 conscience before our eyes, We, the said James Leitch and 
4 Alexander Campbell, two, and a majority o f the said arbiters, 
4 do now give forth and pronounce our final sentence and dc- 
4 creet-arbitral as follows : viz. We find the said William Ro- 
4 bertson entitled to receive from the said Alexander M €Callum 
4 the sum o f £904, 16s. lOd. Sterling; which sum we decern 
4 and ordain the said Alexander M (Callum to pay to the said 
* William Robertson within twenty-one days from the date here- 
4 of, with the legal interest to become due thereon, from and 
4 after the expiry of that time till payment be made.’

M cC allu m  being  dissatisfied w ith  this aw ard, suspended a 
charge g iven  on it, and raised an action  o f  reduction , m aintain
ing, first, that the subm ission w as special, and regarded certain  
claim s particu larly  described, w hereas the aw ard  w as m erely  a 
particu lar finding, that a sum  o f  m on ey  w as due, w ith ou t refer
ence to o r  decision  o f  the m atter specia lly  re fe r re d ; and, second
ly , that the decreet w as pronounced  b y  on ly  tw o  o f  the arbiters, 
w ithout any  legal evidence o f  that deliberation  b y  all the three, 
and that difference o f  op in ion  w h ich , under the subm ission, 
con ferred  on  the tw o  w ho did  agree the pow er to  determ ine 
the points in dispute. L o rd  K in edder in the reduction  assoil
zied R obertson , and in the suspension repelled  the reasons, 
and decerned accord in g ly . T h is ju d g m en t w as adhered to  by 
L o rd  M a ck e n z ie ; but on  a second  representation, L o rd  E ldin  
appointed M ^Callum  to  condescend on  the facts he offered to 
prove w ith  regal'd to  the alleged om ission  o f  the arbiters to de- 
eide the special points referred to  them  b y  the subm ission, and 
their errors o r  om issions, in estim ating the profit and loss a c
cou n t o f  the C om pan y o f  R obertson s and O ughterson for  the 
year from  M ay 1815 to M ay 1816. T hereafter, on advising the
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condescendence and answers, liis Lordship found, 4 that the de- May 23,102c. 
4 creet-arbitral in question was not authorised by the submission;
4 and therefore recalled the interlocutors complained of, and in 
4 the reduction reduced, decerned, and declared, in terms of the 
4 conclusions o f the libel, and in the suspension suspended the '
4 letters simpliciter,’ and found expenses due. Robertson having 
petitioned, the Court altered the interlocutor reclaimed against, 
and 4 found that the decree-arbitral in question, having been 
4 signed by the two arbiters, was valid and effectual in point o f 
4 form, and therefore, in the process of reduction, sustained the 
4 defences, and assoilzied the petitioner from the conclusion of 
4 the libel, and in the process o f suspension repelled the reasons 
4 o f suspension, found the letters orderly proceeded,’ and e x 
penses due. To this interlocutor they adhered on the 3d J une 
1825, and awarded £145, 11s. 6d. as costs to Robertson,*

Lord Hermand.— The Lord Ordinary’s interlocutor is too 
general for me to understand its replication to this case. It ap
pears to me that the decree was authorised by the terms o f the 
submission— that it has exhausted the question submitted,— and 
that it has been properly pronounced by the two arbiters.

Lord Bcdgray,— There is nothing in the objection that the de
cree has been pronounced and signed by only two of the arbiters.
But I have some difficulty as to whether they have decided all 
that was submitted to them. When, however, I look at the 
pleadings for M 4Ca]lum in the submission, and to his judical 
admissions, I think that it is clearly made out, that the matter 
submitted was only, whether he held one or two shares; and 
therefore he ought not to be allowed now to insist that an inves- . 
tigation of all the previous accounts of the Company should have 
been gone into.

Lord Craigie.— I have considerable doubts on both points. We 
have no evidence o f there having been a difference o f opinion, ’ 
except the mere statement o f the two arbiters, which is not suf
ficient; but it was only when such a difference took place that they 
were to have authority to decide the question. I think we ought 
to insist strictly on matters of form in submissions, seeing the 
great difficulty in setting them aside, even where plain injus
tice has been committed. It also appears to me, that the proper 
inquiry has not been made, and the case has not been exhausted 
by the arbiters; but I am disposed to rest my opinion on the- 
first point.

See 4 Shaw ami Dunlop, No. 53. \
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JVIay 23, 1026. Lord President.— I f  w e do not hold  that the arbiters differed in
opin ion , w e m ust presum e that they  a g re e d ; and i f  they did  so, 
then the decree m ay  be signed b y  the other arbiter at an y  tim e.

Lord GiUies.— T h e circum stance o f  the arbiter n ot having:' o
signed the decree is at least prim a facie evidence that he dissent
ed, and it is n ot alleged that he con cu rred  in  it. T h e  decree 
appears to  m e to have exhausted everyth ing  subm itted. T h e 
arbiters have rectified the error com m itted  in  m akin g  up the* 

'balance for  the year 1815 -1816 , w hich  w as w hat they w ere called
on to do. T h e  in terlocu tor m ust therefore be altered.

• '

M ‘Callura appealed .
»

Appellant.— T h e aw ard was pronounced  b y  tw o  o f  the arbiters, 
w ithout any other attestation than tlicir assertion, that the third 
differed in  op in ion  from  them , o r  that he had even consider
ed the points subm itted. T h e  decisions w h ich  are said to have 
settled this question , u n fa v o r a b le  to  the appellant, do  n ot ap
p ly .— In  poin t o f  fapt, the three arbiters never d id  u ltim ately 
m eet and con su lt together respecting the aw ard that ought to be 
g iven . F erguson  w as present w hen  con su ltin g  as to  the am ount 
o f  the appellant’ s interest, in  w h ich  he differed from  the other 
tw o  arbiters, but not w hen  deliberating on  the am ount o f  the loss 
arising upoi\transactions fo r  the year en d in g  M a y  1816. T h is 
was not a general, but a special subm ission ; and the m ere find
in g  of, a sum  due, w ithout referring  to either o f  the special 
grounds, is not a decision on  the points subm itted. N either did 
the arbiters exhaust the case before them . In  addition  to the 
question, W h eth er the appellant held one-eleventh  or  tw o -e le 
venths o f  the con cern , there was the im portant inqu iry, W h at 
should be put to his debt i f  he held  the tw o-elevenths ? T hat 
w ou ld  depend on an investigation o f  the books, to ascertain what 
w ere the losses w h ilst the appellant held  on ly  one-eleventh , and 
w hat w ere the losses w hile he held tw o-e lev en th s ; but this in
qu iry  the arbiters did not go  into, and although the fact is, that 
the heaviest losses w ere incurred w hen the appellant held on ly  
one-eleventh  share. Besides, the arbiters pronounced  decree, 
w ithout having issued notes o f  their op in ion , a ccord in g  to the 
invariable practice in Scotland.

Lord Gifford.-— Such  m ay perhaps be the practice in Scotland, 
but it is not required b y  law , and the om ission to do so cannot 
render the decree objectionable. ’

3 4 8  , M ‘ CALLUM V, ROBERTSON.
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R e s p o n d e n tT lie appellant does not a llege corru ption , b r i-  May 23, 1826. 
bery , o r  fa lsehood, and the decreet is valid  and effectual in  
poin t o f  form . B y  the term s o f  the subm ission , it  w as co m 
petent, i f  there w as a d ifference o f  op in ion , fo r  any  tw o  o f  the 
arbiters to  p ron ou n ce  decree. T h is  was n ot the case o f  a d e- .
vo lu tion  to  an  oversm an— b u t each o f  the three arbiters had 
equal and corresp on d en t p ow ers— and no farther ev iden ce than 
that a fforded  b y  the decreet is necessary, that on e o f  them  d if
fered  in  op in ion  from  the rest. T h e  o n ly  cla im  and dem and 
arisin g  ou t o f  the dispute subm itted , was the sum  w h ich  the ap
pellant was due to  the respondent, in  consequence o f  the transfer 
o f  the additional on e-e leven th . T h ere  w as no other disputed 
transaction  betw een  the p a rties ; and, b y  the subm ission , the 
arbiters w ere  authorised  to decern  fo r  p aym en t o f  w hatever sum  
they  shou ld  h o ld  to  be due b y  the one party  to  the other. T h e y  
a ccord in g ly  d id  so, and in  d o in g  so exhausted the subm ission—  
that is, th ey  have fixed  the sum  w ith  w hich  the appellant ou gh t to 
be charged . T h e  preten ce that there should have been  an in qu iry  
in to  the p rofit and loss o f  the various years to  w h ich  the appel
lant refers, w as a ltogeth er an a fter-th ou gh t on  his part— n o such 
cla im  w as m ade to  the arbiters, n or w as their attention  draw n  to 
it. I f  the appellant had  con ce ived  that he had a righ t to  g o  in to  a 
general a ccou n tin g , he ou gh t to haVe acted  a c c o r d in g ly ; but he 
d id  not, and, in  truth , it  w as n ot a  poin t subm itted. T h e  balances 
o f  form er years have been  a ll fin a lly  ad justed  in  the settlem ents 
o f  accou n ts fo r  each  respective year, and  the m atter subm itted 
was, W h a t w as tru ly  due b y  the appellant to  the respondent ?
T h e  arbiters took  the requ isite m eans to  ascertain  that poin t, 
and in  d ec id in g  on  it  have exhausted the question  subm itted to 
their ju d g m en t.

T h e  H ou se  o f  L ord s  ordered  and ad judged , that the in ter locu 
tors com pla in ed  o f  be affirm ed, bu t foun d  no costs due.

L o r d  G i f f o r d .— M y Lords, this is a case, in which Alexander 
M ^allum  is the appellant, and William Robertson the respondent.

The simple question here is upon a decreet-arbitral, as it is called— an 
award as we should call it here— a decreet-arbitral pronounced between 
the appellant and the respondent. It appears that these two gentlemen 
were with others connected in partnership together at Greenock, under the 
firm of Robertson and Oughterson. That partnership commenced in 1809; 
and soon after the commencement o f that partnership, and for several 
years afterwards, the appellant was entitled to one-eleventh share o f the 
profits of the concern. It appears that, in the year 1815, Mr M ‘Callum

\
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May 23, 1826. was desirous of increasing his share, and it is stated that, at the com

mencement o f the year 1815, he had become interested in two-elevenths, 
taking from M r Robertson, who had been previously interested in three- 
elevenths, one of his elevenths, and leaving him two-elevenths. It also 
appears, that though these arrangements were made, the accounts were 
still carried on by M r M ‘Callum, who kept the books of the Company, as 
if he had been interested in one-eleventh; and that, at the close o f the 
year 1816, there having been great losses incurred in that year in this 
concern, the amount o f the one-eleventh debited to M r M ‘Callum was 
the sum of £904 and a fraction. Afterwards, disputes arising between 
these parties as to the accuracy o f M r M ‘Callura’8 statement in 1816, t 
was agreed between the parties that these matters should be referred to 
arbitration; and it is important to call your Lordships’ attention to the 
terms in which the parties submitted their disputes.

Three persons were named, namely, M r Leitch, M r Fergusson, mer
chant in Greenock, and M r Campbell, the Sheriff-substitute at Paisley, 
as arbiters between the appellant and respondent; and the terms o f the 
submission were as follows.— (H is Lordship then read the terms o f the 
submission.)

Your Lordships perceive that the matters referred to these gentlemen 
were the claims, disputes, and demands subsisting between the parties as 
to their respective proportions o f profit and loss arising out o f the trans
actions of Robertson and Oughterson, for the year ending in May 1816, 
and the arbiters were to have power to ascertain whether there was any 
eiTor, and to what extent, committed in the statement o f accounts be
tween the parties. Accordingly, the matters went before those arbiters ; 
and, for the purpose o f satisfying myself as to the claims which these 
parties respectively laid before the arbiters, I called for the papers which 
had been laid before them, and which were furnished me by the parties.

, The reference was made on the 25th December 1821, and, in the month
o f May o f the following year, 1822, a decreet-arbitral was pronounced by 
two of the arbiters— the third differing in opinion from them, and there
fore not concurring in the award. Your L ordships will perceive, that, by 
the original reference, the matter was to be referred to these three gen
tlemen, and, in case o f their differing, to any two, so that the two were 
competent to make the award. The decreet-arbitral, after reciting the 
submission in the terms which I have stated to your Lordships, went on 
as follows.— (H is Lordship then read it.)

M y Lords, after this award was pronounced, Mr M ^allum  being d is-'  
satisfied with it, instituted proceedings in the Court of Session for the 
purpose o f reducing or setting aside the award; and on the case coming 
before my Lord Kinedder, as Lord Ordinary, he pronounced an interlo
cutor of the 15th June 1822, the effect o f which was to establish the 
award, and to assoilzie the defender from the action. I should have 
stated, that steps being about to follow on the decreet-arbitral, M ‘Cal- 
lum, to stay them, brought also a suspension into Court. The matter 
came afterwards before Lord M'Kenzie, who succeeded Lord Kinedder
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as Lord Ordinary,' and he refused a representation for Mr M ‘Callum, May 23, 1826. 
coinciding, therefore, in opinion with my Lord Kinedder. A  second re
presentation was then presented by the appellant, and the question came 
before my Lord Eldin, as Lord Ordinary, and he took a different view of 
the subject, and appointed M r M 4Callum to give in a condescendence, 
framed in the terms o f the act o f sederunt, of the facts which he averred and 
offered to prove on his part, with regal’d to the alleged omission o f the 
arbiters to decide the special points referred to them by the submission, 
and their alleged errors or omissions in estimating the profit and loss 
account. The matter came on afterwards again before his Lordship, and 
he found that the decreet-arbitral was not authorised by the submission; 
therefore, he recalled the interlocutors complained of, and in the reduc
tion, reduced, decerned, and declared in terms o f the conclusions o f the 

'libel, and in the suspension, suspended the letters simpliciter, and de
cerned.

The case was then brought before the Court o f Session, and their Lord- 
ships altered the last interlocutor o f Lord Eldin.

M y Lords, the objections to this award were tw o :— First, That there 
was no sufficient evidence that the third arbiter had differed in opinion 
with the other two ; and that, therefore, it was not competent for those 
two persons to agree in this award. The Court o f Session have been o f 
opinion, upon the authorities and the principles o f the law o f Scotland, 
that there was no ground for that objection, it having been distinctly 
stated upon the face o f that award, that the third had differed in opinion 
from the other tw o ; and in that opinion I  concur.

The other objection was, that the arbiters had exceeded their autho
rity, or, at least, had not properly executed their authority; .because it was 
said, that there were two questions upon which they had to determine, 
namely, first, the extent o f the 'share o f M r M ‘Callum during that year, 
commencing in 1815 and ending in 1816 ; and then if that point were de
termined against him, namely, that he was interested in two-elevenths in
stead o f one-eleventh, that the arbiters ought, in the second place, to have 
gone into the accounts o f  that year; and that, i f  they had done so, they 
would have found that M r M 4Callum ought not to have been charged to 
the extent o f two-elevenths o f the losses which had been created by the 
accounts o f that year; because, as he said, upon the examination, it 
would be seen, that some o f those losses ought to have been carried to 
the account of former years, when he was interested in only one-eleventh, 
and that, therefore, the account ought to be varied in that respect; and ’ 
he argued thus:— 4 So long as I am interested in one-eleventh o f the 
4 profits, and have to bear one-eleventh o f the losses, it does not signify 
4 to what particular year's account that loss was carried; for it was the 
4 same thing to me whether carried to the one year or the other, if during 
4 the whole o f that period my interest was to the extent o f one-eleventh;
4 but if it be found that my interest was altered in the year 1815, it was
* o f great consequence to me, whether those losses are thrown on the
* profits o f that particular year, or 6ome of those losses are carried to an-
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May 23,1826. * terior years, wherein, although I was interested, I was not interested to
‘  the same extent/

To this it was replied, that both these matters were before the arbi
ters ; that, in the first place, they had to determine the amount of the 
shares ; and, in the next place, if there were any errors in the account, 
they had power to correct those errors; that it was competent to Mr 
M ‘Callum to state those errors to them ; and that, if he omitted to do 

. so, it was no fault o f the arbiters that they took the accounts before
them as they have taken them. Now, it was for that purpose that I call
ed for the papers in the submission, because it is certainly true, that M r 
M ^allum  had an opportunity, if he chose, of saying,— ‘ Though you 
6 have the accounts before you, I will show you there are errors in these 
‘ accounts ; and if you think that I am interested in those two-elevenths, 
‘ you must correct the accounts, in the manner I shall state to you, to 
‘ the extent o f these errors.’ I do not find that such matter was brought 
before the notice of the arbiters. The only question brought before them 
was, whether he was interested in one-eleventh or two-elevenths; and 
the correctness o f the accounts appears to have been assumed by them, 
as they had a right to assume those accounts to be correct, till errors 
were pointed out to them. They found that M r M ‘Callum was interest
ed in two-elevenths, and that he was indebted in the sum of £900 and 
a fraction; and being interested in two-elevenths, he ought to have 
charged himself with that as between him and M r Robertson. The terms 
o f the submission are, of ‘ all claims, disputes, and demands,’ respect
ing the proportion of .profit and loss for the year ending in May 1816,

■ ’ which they (the parties submitting) ought respectively to have borne,
and which ought to have been carried to their respective debits and cre
dits in the books of the Company, with power to the arbiters to ascertain 

, whether or not there was any error.
Now, my Lords, I am free to confess to your Lordships, that, upon 

the hearing, I was a good deal struck with the arguments on the part 
o f the appellant, that the arbiters had not done their duty, in not en
tering into the correctness o f these accounts ; but when you look at the 

•decreet-arbitral, your Lordships will perceive it expressly proceeds upon 
the recital of- the submission, and then it says,( and the said arbiters ha-
* ving proceeded to consider a claim which was laid before them by the 
1 said William Robertson, respecting the subject-matter submitted as 
‘ aforesaid, and also objections thereto on the part o f the said Alexander
* M ‘Callum, and having duly investigated the matter by examination of 
‘ the parties themselves, and others connected with them, respecting the 
‘ subject in dispute, and by examination of witnesses and of documents
* produced to the arbiters hinc inde, and heard parties viva voce,’ and so 

to n ; they conclude that M r Robertson was entitled to receive from Mr 
. M ‘CaHum, in respect (as it must be taken) of that claim, which they re
cite had been laid before them by Mr Robertson, the amount of £904, 
which is the precise amount, if the account kept by M ‘Callum during that
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year was correct, and which he would have been liable to M r Robertson May 23, 1826. 
if he were interested in two-elevenths.

M y  Lords, after a very anxious consideration o f this case, I must con
fess that I have come to the conclusion, that the Court o f Session have 
decided rightly in this case; that the matter before the arbiters was with 
respect to the extent o f the share of M r M ‘Callum ; and having decided 
that— at least having come to a conclusion upon it, and that the other 
question was also before them, namely, the loss with which he ought to 
be charged, we cannot set aside this decree. M r M 4Callum says, 4 I 
4 never thought o f going into the accounts— I did not think that they 
‘  .would have decided against me upon the eleventh and he adds, 4 it is 
4 the practice o f Scotland, in making out awards, that the arbiters fre-
* quently give out a sort o f minute o f their intended decision, that the
* parties may know beforehand what the decision is, and make any formal 
4 objection they think fit,*— It was admitted at the bar, that that was not 
called for by the law o f Scotland; that it is not the law in that part of 
the kingdom that the arbiters shall make any such communication. The 
whole matter was before the arbiters. M r M tCallum knew that the whole 
matter was before them, not only as to the extent o f his share, but as to 
the necessary consequence o f deciding against him as to the extent o f 
that share, namely, the extent of loss he had incurred. Looking, there
fore, at the nature of the submission, and to the recital o f the award, that 
it expressly states that the arbiters have proceeded upon this submission, 
and that M r M 4Callum had an opportunity, if he chose, o f stating his ob
jections to this account; and no objection being made, but it being taken 
for granted by all parties that the accounts were correct, and that all that 
the arbiters had to decide was the amount of the share,— whether it was a 
mistake or not, I am of opinion that we cannot now inquire; that the 
opportunity has gone by. H e ought to have stated, first, 4 I am only in- 
4 terested in one-eleventh, or, if I am interested in more, I shall point out 
4 errors in the accounts.’ It is preposterous to suppose, that the arbiters 
were to determine one branch of the proposition and not the other— the 
whole being referred to them ; and they having the power to examine this

* account.
Taking all these circumstances into consideration, it does appeal* to 

me that there is no ground whatever to impeach the judgment which the 
Court o f Session have given. Your Lordships will naturally suppose, this 
case underwent the repeated and anxious consideration of the Judges of 
the Court of Session ; and, perhaps, although one may not concur in all 
the reasons they give for their decision, it is sufficient to say, that the 
result of their decision appears to be the correct result; and, therefore, 
in this case, I should humbly move your Lordships to affirm the judg
ment. This is, however, I think, upon the whole, a case in which your 
Lordships should not do anything more than simply affirm the judgment, 
and not fix the appellant with costs in consequence o f his appeal against 
that judgment.

i
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* . . * * ' ay 23, 1826. Respondent's Auifwritics.— W hite, July 7, 1796. (633.)— D ig . de Recept. 1. 17—
Reg. Mag. 2 .5 — 1426. c. 87— 1 Bank. 23. 9— Gordon, Nov. 30, 1716. (655.)— M id
dleton, June 9 , 1791. (R ob . A p . Ca. 391 .)— Dunsmore, July 30, 1745. (656.)— Gardi
ner, Jan. 19, 1773. (659.)— Brodie, June 1, 1825— (4 Shaw and D unlop, p. 53 .)—  
A . S ., December 17, 1788.

t

J .  C h a l m e r , M o n c r i e f f  a n d  W e b s t e r ,  Solicitors.

No. 29. L ady Mary L. C raufurd, Appellant.— Shadwell—Robertson.

J. and T. D i x o n , & c . Respondents.— Keay—Jas. Campbell.

Tack— Coal— Reparation— Stat. 59 Geo. I I I .  35— A  lease o f  all the coals within 
certain lands having been granted, without any stipulation as to leaving a barrier be
tween them and the coal o f adjoining lands ; and power being given to the tenants to 
erect engines on pits, to draw the water from the coal on any o f the adjoining lands, o f 
which the tenants might happen to be proprietors or lessees; and the tenants having 
worked out the whole o f the coal, whereby the water in the adjoining lands descend
ed into and drowned the coal-field so let to them; and an action having been brought 
after the lapse o f twenty years from the termination o f the lease, concluding that the 
tenants should be ordained to draw off the water, and erect a barrier, failing which 
to pay damages,— Held (affirming the judgment o f  the Court o f  Session), 1. That the 
tenants were not bound to leave a barrier; and, 2. That the alternative conclusion 
for damages did not render a remit to the Jury Court imperative.

$

May 23, 1826. T h e  lands of Knightswood and adjoining lands, situated in
1st D iv isio n  county Dunbarton, belonged originally to the Earl o f *
Lord Alloway. Craufurd. The strata of coal in them extend, in a rising posi

tion, from the lands of Knightswood towards the neighbouring 
lands, and were formerly worked in common. In consequence 
of this position, it was found necessary to sink pits on Knights
wood, with a view of raising the water, and so to permit the 
coal to be worked in an ascending direction. The adjoining 
lands had been sold to different parties; and, in 1769, the late 
Earl o f Craufurd, as proprietor o f those o f Knightswood, let 
to Alexander Houston, James Dunlop, and others, * all and 
‘ whole the coals, seams of coal, and coal heughs, within the said 
* Earl his lands of Knightswood and others, lying in the parish 
‘ o f Kirkpatrick, and county of Dunbarton; and in consideration 
c o f the sum of £878 Sterling, paid by the lessees to the said Earl,
‘ being the total amount of the sum already expended by him 

• * in working and searching for the said coal, and erecting en-
‘ gines thereon, and of all other advances thereanent, and o f 
‘ which he hereby acknowledges the receipt,* for thirty years, 
from Candlemas 1770. The lessees obliged themselves to pay


