
ON APPEALS AND W RITS OF ERROR. 257
Upon the whole then, I am of opinion that this May 1, isi8. 
judgment ought to be reversed; and that the Ap-

.1  i i -1 • l i r  \  SECU RITY.—pellant ought to be assoilzied, also from the costs n o t i c e ,  & c . 

of the action below. He cannot have his costs here.

Judgment of the Court below r e v e r s e d  : ^nd the 
Appellant assoilzied accordingly.

\ i

SCOTLAND.

APPEAL FROM THE COURT OF SESSION.
\

W oolley and another— Appellants.
M aidment— Respondent.

Action for aliment by a son against his mother. The March 13, 
mother had been a ward of Chancery, and having, when May 1818*
fifteen years of age, married Maidment, the Respondent’s v-----v------>
father, a settlement of her property real and personal a l i m e n t .—  

was then made, under the direction of the court, by natur;e‘
which the interest of the personal estate was made pay- s e t t l e m e n t  

able to her for life, and the principal to her children, in &c. 
equal shares at her death; but their interests to be vested, 
as to sons, at the age of twenty-one, and, as to daughters, '
at the age of eighteen, or on their marriage. As to the 
freehold, copyhold, and leasehold estates, they were to 
be sold, and the money to be invested in purchase of 
freehold and copyhold estates, of which the mother was 
made tenant for life, with remainder to her first and 
t>ther sons in tail, &c. The Pursuer was the first son.
The father died. The mother advanced 100/. as a fee,

* to a clerk to the signet, into whose office the son entered 
with a view to the profession of an advocate, the mother 
then residing in Scotland. The mother married again, 
and refusing to allow her son a certain annual sum for 
his maintenance, he brought the action for aliment, < 
being then past the age of twenty* one, and the claim to
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aliment sustained, super jure naturae, in the court below. 
But the judgment reversed in the House of Lords.

The Lord Chancellor being of opinion that the interests of 
the respective parties were settled by the English settle
ment which could not be undone, and being of opinion 
that as the son had a vested interest in the property 
with which he might deal in the market, 'he had suffi
cient aliment without aid from his mother.

J A N E  W O O L L E Y , the Appellant, being in 179L
entitled to considerable real and personal property,

~~~ under the marriage settlement and will of hergrand-
- father Robert Barnvelt, merchant in London, and

*

being then only i 5 years of age, and a ward of 
Chancery, was in that year married to Mr. Maid- 
ment, the Respondent’s father; and on that occa
sion, under the directions of the Court of Chan-

Marriage ar- eery, marriage articles w'ere executed between the 
t,cks,Mayi6, Resp0n(jent’s father and the Appellant. They

• commence with a recital that his mother, the Ap-
*

pellant, was entitled to a third share of certain 
heritable estates that had been settled on her and

I

her two brothers, by her grandfather, in the year 
1767 ; and also that her grandfather by his will of 
J785, had vested certain other heritable estates, 
and certain sums of money for behoof of the Ap
pellant's mother ; and after that person’s death, for 
behoof of the Appellant and her other children, 
when they should attain the age of twenty-one, till 
which time it was to be accumulated by trustees; 
and then it is declared that in contemplation of the 
marriage, the parties “ covenanted, provided, and 
“ agreed to assign, transfer and set over, settle and
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u assure, or cause to be assigned, transferred and March 13,
cc set over, settled and assured, all the part, share ^ ay27* 1818,‘
cc and interest of the said Jane Anne Woolley, aliment.—
" whether present or future, vested or contingent, ^g^Lmi* ■
“  of and in the before-mentioned sums of 4,403/. s e t t l e m e n t ,

. . &c.<c 16$. Ad. 3 p e r  cen t. Reduced Bank Annuities;
“  3,000/. 4 p e r  cent. Bank Annuities ; and 8,000/. 
ce 3 p e r  cen t. Consolidated Bank Annuities, and all 
cc the past share and interest present and to come,
“  which the said James Maidment and Jane Anne 
“  Woolley, his intended wife, or the said James 
u  Maidment in her right, will immediately, upon 
u  the solemnization of the said intended marriage 
“  become entitled to, and in and to the produce and 
“ accumulations thereof, unto Jacob Caseneuve 
u Troy of Chatham, in the county of Kent,
Ci banker; Thomas Lomas of same place, gentle- 
“ man; ” (both since deceased,) “ Richard Burton 
“ of Craven-street in the Strand, in the county of 
“  Middlesex, Esquire; and Richard Withy the 
“ younger, of the same place, Esquire ; their ex- 
“  ecutors, administrators, and assigns, upon the

0 \

“  trusts, and to and for the intents and purposes 
“  herein after-mentioned, expressed and declared 
“  of and concerning the same.” The deed next 
proceeds to provide, that the moneys and estate 
shall be kept under trust, till Mrs. Maidment shall 
have attained the age of majority, when she and her 
husband becarne’bound to those trustees, “  by such 
“  good and sufficient fines, recoveries, conveyances,
“  assignments,* and assurances in the law, as they 
u the trustees, their heirs, executors, administrators 

and assigns, or any of them, their, or any of
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<( th eir  cou n sel learned in  the law , shall advise or
4

u approve of, upon th e  tru sts, and to and for th e
to

C( en d s, in ten ts , and purposes, and under and s u b 
j e c t  to  th e  pow ers, provisions, declarations and  
“  agreem en ts herein  a fter-m en tion ed , expressed  and  
tc declared , o r  d irected  o f  and con cern in g  th e  sam e.” 
T h e  purposes o f  th e  trust are then  declared to be, 
in  th e  j first p lace , to  vest th e  w h o le  property  that 
m a y  b e lo n g  to th e  w ife , e ith er  presen tly  or ev en t
u a lly , in  govern m en t sto ck , or secu rities, in th e  
c o u n ty  o f  M id d le se x , in  th e  nam e o f  th e  trustees, 
w h o  are authorised  to  p a y  th e  in terest and  other  
annual proceeds in to  th e  proper hands o f  th e  said  
“  J a n e  A n n e  W o o lle y  only, and not in to  th e  hands  
cc o f  an y  other person  or p erson s, to  w h o m , or in  
6C w hose favour sh e  m a y  assign , a lien , charge, or 
<c en cu m b er th e  sam e, to the in ten t that th e  sam e  
“ m ay  b e for th e  so le  and separate use o f  th e  said  
“ J a n e  A n n e  W o o lle y , and m ay  n ot be sub ject to  
“  th e  d eb ts, con tro l, d isp osition , or en gagem en ts o f  
“  th e  said  J a m es M a id m en t, her said in ten d ed  hus- 
46 band , a n d . for w h ich  th e  receip t o f  th e said J a n e  
“  A n n e  W o o lle y , and her receip t o n ly , under her  
cc ow n  proper h an d -w ritin g , shall be from tim e to  
6‘ t im e  a su ffic ien t d ischarge to  the person or per- 
“  sons p a y in g  th e  sam e, for so m uch  th ereo f for  
u w h ich  such  receip ts shall be g iv en .” N e x t  fo llow  
th e  in stru ction s o f  th e  parties, as to the application  
o f  th e  principal su m s, after th e  death o f  th e  life -  
ren trix , in  th ese  term s : “  and  from  and after th e  
“ decease o f  th e  said J a n e  A n n e  W o o lle y , in  trust 
“ for all and every th e  ch ild  and ch ild ren  o f  th e  said  
“ in ten d ed  m arriage, sub ject to  th e  proviso herein -

I

%
I
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after last mentioned and contained, equally, share March 13, 
and share alike, the shares of sons to be interests Mays?, is is.
vested in them at their respective ages of twenty- aliment.— 
one years, and of daughters at their respective ^ ^ natur̂ .GLISH
ages o f  e igh teen  years, or days o f  m arriage, w hich  s e t t l e m e n t , 

shall first h ap p en , and to be-paid , assigned and  
transferred, at such respective days or tim es, i f  
the sam e shall happen after th e  death o f  the said  
J a n e  A n n e W oolley* bu t i f  before, then  im m e
d ia te ly  after her d e a th ; provided a lw ays, that i f  
an y  such  ch ild ren  shall d ie before h is or their  
portion shall becom e vested as aforesaid, then  and  
in  such  case, th e part or share, parts or shares o f  
her, h im , or them  so d y in g , shall go  to th e  sur
vivor or survivors, and others o f  them  eq u a lly  be
tw een  or am ong th em  ( if  m ore than o n e), share 
and share a l ik e ; and the sam e shall becom e vested  
interests ( i f  m ore than o n e), share and share a like, 
and be paid and payable at th e  respective days 
and tim es, and shall go  in th e  sam e m anner as is 
th ereb y  provided and declared, tou ch in g  h is, her, 
or th eir  orig inal portion or portions, and such  
con d ition  or benefit or survivorship o f  accruer 
shall ex ten d  as w ell to th e  surviving or accru ing, 
as to  th e  original shares. T h a t as to th e right 
and in terest o f  the said J a n e  A n n e W o o lle y  o f  
and in  th e  said freehold , cop yh o ld , and leasehold  
estates, th e y  shall hold them  in  trust, to se ll and  
dispose o f  th e  sam e, either en tire ly  or in  parcels, 
to  any person or persons w ho shall be w illin g  to  
b ecom e th e  purchaser or purchasers thereof, for 
the best price or prices that can or m ay be reason
ab ly  had or gotten  for the s a m e ; and to lay  out 
VOL. v i. t
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March is, “ and in vest th e  m on ey  arising  from  such  sa le , in  
May27, 1818. c( p Urchase o f  such  freehold  or cop yh o ld  m es-

a l i m e n t .-^- “  suages, land s or ten em en ts o f  in h eritan ce, to  be

—English* “ s*tuated in  som e part o f  E n g la n d , as the said  
s e t t l e m e n t ,  “ J a m es M a id m en t and J a n e  A n n e  W o o lle y , during

“ their jo in t lives, and the survivor of them , shall.
ie b y  note  or w ritin g  under th eir  or h is or her hands
6i or han d , testified  b y  tw o  cred ib le  w itnesses, d irect
“ and ap p oin t, and to se ttle , con vey , and assure the
ce m essu ages, lan d s, and h ered itam en ts so to be pur-
tc ch ased , to  th e  u ses, upon th e  trusts, and  to and
“  for th e  in ten ts  and p u rp oses, and under and  sub-
“  je c t  to  th e  p ow ers, provision s, declarations, and
“  agreem en ts herein -after m en tio n ed , exp ressed , and
u  declared, o f and concerning the sam e; th a t is to
“ sa y , to  th e  use o f  th e  said  J a m es M a id m en t and
iC h is a ssig n s, for and d u rin g  th e  term  o f  h is  natural
“  life ,-w ith o u t im p ea ch m en t o f  w aste, w ith  rem ain -
“ der to  trustees to  preserve co n tin g en t rem ain ders,

_ •

“ w ith  rem ainder to  th e  said J a n e  A n n e  W o o lle y ,
“  during  the term  o f her natural life ; w ith  rem ain-
“  d er  to the use o f the f ir s t son of the body o f the
“ said  J a m es M a id m en t, or th e  b od y  o f  th e  said
te J a n e  A n n e  W o o lle y , la w fu lly  to  be b eg o tten , and

%

“  th e  h eirs o f  th e  b o d y  o f  su ch  first son .” A n d  it  
is  further “  agreed and declared , that in  th e  m ean  
“  t im e , u n til th e  said  freeh old , leaseh o ld , and co p y -  
cc h o ld  estates shall b e so ld  and disposed  o f, in pur- 
4C suan ce o f  th e  trust h erein -b efore con ta in ed , the 
u rents and profits o f  th e  sam e freeh old , co p y h o ld , 
“ and leaseh o ld  estates shall be received  b y  the sam e  
<c persons as w ou ld  be en tit led  to  the rents and  
t( profits o f  th e  freehold  and co p y h o ld  estates

262 CASES IN THE HOUSE OF LORDS
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“  herein-before d irected  to be purchased , in  case
“  th e  sam e • was actu a lly  purchased and settled
tc pursuant to th e  trust herein-before c o n ta in e d ;
u and it is h ereb y  also declared and agreed, that
“ in  th e  m ean tim e, from  and after such sale or
“ sales o f  th e  said freehold , cop yh o ld ,, and lease-

hold  esta tes, h ereb y  d irected  to be m ade as
“ aforesaid , and until th e  m on ey  to  be produced
“ from  such sale or sales shall be laid out and in-
“  vested  in such  purchase or purchases as herein -be-
“ fore d irected , th e  sam e shall be laid out and in -« *

“  vested  in or upon g o v ern m en t, or real securities, 
“  at in terest in  th e  said co u n ty  o f  M id d le sex , in the  
u nam es o f  th e  said Jacob  C aseneuve T r o y , T hom as  
<c L om as, R ichard  B u rto n , and R obert W ith e y , and  
“  th e  in terest to be produced therefrom , to be paid  
“  and applied  to  th e sam e persons, and in the sam e  
<c proportion and m anner as th e  rents and profits o f  
<c th e  freehold  and cop yh o ld  estates, so to be pur- 
cc chased  as aforesaid, w ould  be payable or applicable  
“  to , in  case th e  sam e w ere actually  purchased and  
“ settled  pursuant to th e  trust herein-before con -  
“ t a in e d /’ I t  is therefore declared, “  that it  shall 
“ and m ay be law fu l to  and for th e  said trustees, for 
“ th e  tim e  b e in g , b y  the d irection  o f  the said Jan e  
“ A n n e  W o o lle y  in  her life -tim e, signed  by  w riting  
<c under her hand , attested  b y  tw o credib le w itnesses, 
“ and for them  after her decease, i f  th ey  shall th ink  
tc fit to sell and dispose of, and ap p ly  a reasonable 
“ part o f  th e  m o n ey s, stocks, funds, and securities 
16 h ereb y  provided for th e  portion or portions o f  any  
u such ch ild  or ch ild ren , b e in g  a son or sons, not 
“ ex ceed in g  th e  sum  o f  tw o hundred pounds sterling ,

T 2

v \
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<c for p la c in g  ou t such  son or son s, in  any  profession^  
“ b u sin ess, e m p lo y m en t, or for h is or their portions, 
u w h ich  sh a ll not have b ecom e vested  or payable*” 

T h e  m arriage con tem p la ted  in  th ese  articles w as 
s e t t l e m e n t ,  s o le m n iz e d : and Mr* M a id m en t, th e  R esp o n d en t’s

fa th er, in  o b ed ien ce  to an order from the C ourt o f  
C h an cery , ex ecu ted  an en d orsem en t on th em , by  
w h ich , on  th e  22d J u ly ,  1793, “ he assign ed , 
“  transferred, and set over to  the before-nam ed  
<c J a co b  C aseneuve T r o y , T h om as L o m a s, R ichard  
“  B u rto n , and R ob ert W ith e y , and th e  survivors 
cc and survivor o f  th em , and th e  execu tors, adm in i- 
cc strators, and assign s o f  such  survivor, all th e  r ig h t, 
“  share, and in terest, w h ich  I ,  th e  said J a m es M aid - 
“  m en t, have, in  th e  several respective fu n d s, w he- 
“  ther vested  or co n tin g en t, and m en tion ed  in  th e  
“  w ith in  in d en tu re , to , for, and upon th e  several 

respective trusts, in ten ts , and purposes in th e  said  
in d en tu re p articu larly  m en tio n ed , exp ressed  an d  

u co n ta in ed .” »
.J a m e s  M a id m en t th e  father had no property  

w h en  h e  m arried , and the fam ily  was m aintained  
o u t o f  th e  m oth er’s property  the subject o f  th e  
above se ttlem en t, b y  w h ich  her in terest in  th e  pro
p er ty  w as m ade o n ly  a life  in terest, w hen sh e w ou ld , 
oth erw ise , have had th e  w h o le , w h ich  by th e  settle- * 
m en t or articles w as g iv en , upon her decease, to her 
ch ild ren . J a m es M a id m en t, th e  R esp on d en t, was 
th e  e ld est son  o f  th e  m arriage. T h e  father died  
in* 1804, and in 1814 th e m oth er, resid ing  in  
S co tla n d , m arried C aptain  L an d ers. A  short tim e  
before th is  th e  R esp o n d en t w en t in to  th e  office o f  a 
clerk  to  th e  s ig n et, to  acquire a k n ow led ge o f  th e

<c
<c

I
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practical part o f  bu siness, w ith  a v iew  to  th e  pro
fession o f  an advocate ; and h is m other advanced  
1 0 0 /. to th e  s ign et clerk  on that occasion . T h e  
son asserted that th e  m other had advised th is step , 
w h ich  she den ied . A fter her m arriage w ith  Captain  
L an d ers, he applied to her for a fixed  se ttlem en t, 
or an undertaking to  pay h im , ou t o f  her life  in- 
terest, a certain annual sum  for h is m aintenance  
and education. T h e  m other professed that sh e had  
m aintained  h im  in her house, and m ade h im  occa
sional advances, w h ich  she was w illin g  to  con tin u e  
to th e  ex ten t o f  her a b ility , bu t refused to  co m p ly  
w ith  the above request. T h e  son , in  1 8 1 5 , b e in g  
then  o f  the age o f  m ajority, brought an action  in  
th e  C ourt o f  Session  against his m other for a lim en t, 
sta tin g  in  h is sum m ons tw o d istin ct g r o u n d s; 1st, 
that a lim en t is due from a m other to her ch ild  super 

ju re naturce ; 2 d ly , th at as life-rentrix  o f  th e  pro
p erty , sh e  w as bound to a lim en t th e fiar. A  third  
grou n d , suggested  from  th e B en ch , was afterwards 
in sisted  u p on , that th e  m other, b y  en gagin g  her  
son in a profession , b y  w hich  h e could  not support 
h im self, cam e under a quasi ob ligation  to  a lim ent  
and support h im . T h e  sum m ons con clu d ed , “ T h a t  
“ th e said M rs. Jan e  A n n e  W o o lle y , alias M aid- 
“ m en t, alias L anders, h is m other, and C aptain  
“  T h om as L and ers, her present husband, for his 
“  in terest, ou gh t and should be decerned and  
“  ordained b y  th e  decree o f  the L ords o f  our C ouncil 
te and S ession , to  m ake p aym en t to  the Pursuer o f  
“ th e  sum  o f  2 0 0 /. sterlin g , a n n u a lly ; or o f  such  
“  other su m , less or m ore as our said L ords shall 
** th ink  a reasonable allow ance for h is m aintenance

1

March 13, 
May 27, 1818.

ALIM EN T.---
JUS NATURiB. 
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& C ,
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“  and ed u ca tio n , and th at at tw o  term s in  th e  year,
44 W h itsu n d a y  and M artin m as, b y  equal p ortion s, 
44 b eg in n in g  th e  first term ’s p a y m en t th ereo f at th e  
“  term  o f  W h itsu n tid e  n e x t for th e  half-year pre- 
“ c e d in g , and  term ly  thereafter during  th e  natural 
“  life  o f  th e  said M rs. J a n e  A n n e  W o o lle y , alias 
44 M a id m en t, alias L a n d ers, w ith  2 0 /. ster lin g  o f  
44 liq u id ate  p en a lty  for each  term ’s failure in  th e  
44 p a y m en t o f  th e  said a lim en t, and in terest th ereof, 
“ from  and after th e  respective term s o f  p a y m en t, 
44 d u rin g  th e  n ot p a y m en t o f  the sam e.

“  T h is  action  h av in g  com e to  be debated  before  
44 th e  L o rd s o f  th e  first d iv ision , and th eir  L ord -i *
44 sh ip s h av in g  advised  th e  lib e l, and heard th e  
44 co u n se l for th e  parties, th ey  decern  at th e  Pqr-r 
44 suer’s in stan ce  against th e  D efen d er , h is m other  
66 and her p resen t husband for h is in terest, for th e  
44 p aym en t w ith in  ten  days from  th is date, o f  th e  
44 sum  o f  50/. sterlin g , in  n am e o f  in terim  a lim en t, 
44 as also for th e  dues o f  ex tract i f  p aym en t shall

1 •

66 n o t be m ade w ith in  th e  period  above-m en tion ed , 
46 and a llow  th e  said in terim  decree4to be extracted ,* 9

44 w ith o u t ab id in g  th e  order o f  th e  m in u te-b ook . 
44 A n d  further, the L ord s appoin t th e  parties to pre- 
44 pare, print, and b o x  m em oria ls, on th e  w h ole  
“  cau se , on or before th e  first b ox-d ay  in  th e  en su in g  
44 vacation , under an am and o f  1 0 /. e a ch ; and ap~ 
46 p o in t th e  parties m u tu a lly  to  subjoin to their  m e-  
44 m orials con d escen d en ces o f  th e  funds and, effects 
44 in  th e  hands o f  th e  D efen d ers .”

T h e  A p p ella n t p u t in  a  p e titio n  against th is  
ju d g m e n t. S h e  tb ere co n ten d ed , tha,t th e  R e 
sp o n d en t w as not. o n ly  m ajor, ed u cated  to  a g en tee l
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$

profession , and in the receipt o f  m ore than com - March 13, 
paratively fell to  th e  share o f  th e  A p p ellan t and her May 21J  18 y * 
fam ily , b u t th at he was also invested  in  th e  fee o f  a l i m e n t .—  

th at w h ole  p roperty , ou t o f  w h ich  th e  A pp ellan t, !!g NgAL[ g ^ ’ 
h is  m oth er, drew  o n ly  an interim  a lim en t. A s fiar s e t t l e m e n t ,  

o f  the property , and being  o f  fu ll age, h e  ŵ as vested  
w ith  a fund o f  cred it, w h ich  he m ig h t burden or 
im pignorate, as he th ou gh t fit.

B u t  their L ordsh ips <c refused the prayer o f  th e  ■
“ p e titio n , and adhered to  their form er interlocutor  
46 com plained  against.”

O f  sam e date (2 6  M a y , 1815) th eir  L ordsh ips  
pronounced ju d g m en t upon th e  m utual m em orials  
and con d escen d en ces by w h ich  ju d g m en t th ey  
sustained  “ th e R esp on d en t’s claim  and process o f  
" a lim en t super ju re natures against the A p p ellan t,
“ h is m other, and her husband for h is in te r e s t ; but 

'  “  before m o d ify in g  th e annual am ount thereof, th ey
“ appointed  R esp on d en t to  p rin t, lo d g e , and box  
“ w ith in  ten , days from  this date, an additional and

«

“  m ore articulate condescendence o f  the funds and✓

u incom e in  the possession o f  the A p p ellan t.”
F rom  th ese  interlocutors, th e A p p ellan t appealed: 

and the reasons1 o f  appeal in  the printed case were 
th ese  :

4

< I . B ecau se the action is in com p eten t, a lim en t
b e in g  o n ly  due to  children from parents w ho are 
m in ors, im potent,, or unable to  work for th em selves, 
w hereas th e  R esp on d en t is major, educated to a 
profession , and is thereby able to  earn a liv in g .

I I .  B ecau se no  action for a lim ent is com petent at 
th e  instance o f  a ch ild  against a parent, but where 
such ch ild  is in  w ant, deprived o f  th e  necessaries o f

*1

j
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life , and w here th e  parent is , on  th e  other h an d , ab le  
to relieve h im ; but th e  R esp o n d en t is fiar o f  a 
landed  estate , w h ich  he m ay d ispose o f  or m ortgage  
to  th ose  w h o  sh a ll su p p ly  h im  w ith  w hat is n e
cessary , b u t w h ich  su p p ly  th e  A p p ella n t, from  th e  
sm alln ess o f  her in co m e, can n o t advance to  th e  R e 
sp on d en t, nor is sh e  o b lig ed  to  do  so.

« _ __

I I I .  B eca u se  no a lim en t is due b y  parents b u t  
w h en  th e y  are able to  g iv e  it. W h ereas, th e  A p 
p e lla n t is n o t en ab led  so to  d o , in  as m uch  as b y  
h er  m arriage to  C aptain  L an d ers her property was 
transferred to  h im , w h o  super ju re  naturae is  n o t  
b ou n d  to  a lim en t th e  ch ild ren  o f  a form er h u s
b an d .

I V . B eca u se  th e  a n n u ity  o u t o f  w h ich  a n y  ali
m e n t sh a ll b e  taken  is settled  upon th e  A p p ellan t  
b y  th e  m arriage articles w h ich  in vests the fee  in  th e c 
R esp o n d en t, w hereas an y  a lim en t to  be taken  from  
th at a n n u ity  w ou ld  be a d irect v io lation  o f  th e  pro
v ision s in  th ose  se ttlem en ts, th e  sup erced ing  o f  
w h ich  w ould  n ecessarily  vest th e  w h o le  property in  
th e  A p p ella n t, and m ake it  d isposable b y  her at 
pleasure.

In  th e  prin ted  case for the R esp on d en t, th e  three  
p o in ts already m en tion ed  w ere in sisted  u p o n ; and  
th e  p rin cip les con ten d ed  for w ere supported as 
fo l lo w s :

T h a t th e  R esp o n d en t, in  th e  p reced in g  observa
tio n s, has n o t m istak en  th e  p rin cip les o f  S co tch  law  
app licab le to  su ch  cases as th e  p resen t, w ill be m a
n ifest upon th e  s lig h test a tten tion  to  th e  fo llo w in g  
cases, w h ich  are se lected  am on gst m an y  that m ig h t . 
b e referred to. I n  th e  case o f  Straitons against

i
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Laird o f  L au rieston , reported by M orison , p. 4 1 8 ,  March 13, 

under th e  head, “ A lim en t ex debito naturali” 
m ajority was not h eld  to  be th e  term  at w h ich  a l i m e n t . 

a lim en t m ust cease. T h e  ch ildren  there had pro
v ision s, payable at their  age o f  fifteen , or at their s e t t l e m e n t .  

m arriage w ith  con sen t. “  A n d  th e  L ord s found  
“  that th e  clause, as it is here con ceived , ob lig in g  
“ the father h im se lf  in  h is ow n life , was suspensive  

as to the p aym en t o f  th e  stock , till it  appear how  
the ch ildren  w ou ld  m arry; b u tvthat th e brother”

(w h o  as heir cam e in p lace o f  h is father in quantum 
lucratus,) “  was o b liged  to  a lim en t th em , medio 
“ tempore, from  their age o f  fifteen , from  w h ich  the  
“ annual rent o f  their sum s was m odified .” T h e  
case o f  D a lz e ll against D a lz e ll is thus rep o rted :
(M or. p. 4 5 0 .)  “ In  a question  betw een  these
“  parties, it had been  determ ined that the D efen d er ,
“  w ho had succeeded to  h is father in an opu len t 

fam ily  estate , was ob liged  to  m aintain  the P ur
suer, h is n iece , b y  an elder brother deceased.
T h e  n ex t question  w as, how  lon g  this a lim ent 
should  c o n t in u e ; the D efen d er  con ten d in g  that it  
ou gh t to cease as soon as th e  Pursuer was able to  
earn her liv in g  by her ow n ind ustry . T h e  L ords, 
how ever, found, that in the circum stances o f  th is  
case, th e  Pursuer was en titled  to 3 0 / .  per annum 
during her life, or till her m arriage.” T o  the  

report o f  th is case, th e fo llow in g  note is added ;
<c T h e  circum stance w h ich  ch iefly  induced  the  
“ C ourt in  th is case to appoint th e  a lim ent to con

tin u e after majority, w as, that the Pursuer was 
the' grand-ch ild  o f  th e  representative o f  a fam ily  

“  o f  such  d ig n ity , th at a lthough she w as th e  issue
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ct of a clandestine marriage with an obscure woman, 
t€ yet it was inconsistent with the honour of the 
“ family to permit her to be in a situation in wrhich 
“ she might be under the necessity of engaging in 
“ some mean employment for her subsistence. This 
44 was consistent with former decisions where such 
44 a circumstance had occurred. See No. 48, &c. 
44 These cases were quoted in the argument.” In 
Campbell against his father, decided February, 
174J, “ the Lords found that even foresfamiliation 
44 did not exclude aliment super ju re  natural' The 
report of Chiesly against Edgar of Wadderlie, 
July 5, 16765 Mor. p. 417* is as follows: 44 Edgar 
44 of Wadderlie being charged upon an indenture 
44 betwixt him and Samuel Chiesly, Chirurgeon, 
44 for payment of the sum therein contained, for his 
44 brother’s prentice fee, and entertainment during' 
44 his prenticeship; and having suspended the said 
44 bond, and intended a reduction thereof upon 
44 minority and lesion.; the Lords found that the 
44 second brother having no other means nor pro-
44 vision, his eldest brother, who was heir to his

*

44 father, and had the estate, ought to entertain him 
44 and put him to a calling ; and did not sustain the 
44 reasons of lesion.” The Respondent may also 
refer to the case of Ramsay against Rigg. (June 4, 
1687, Morison, p. 30)1.) In this case, the claim 
of aliment rested partly on the act 14Q1 ; but that 
circumstance is obviously of no importance, be
cause that statute only makes certain* persons liable 
who were not so before, but does not affect any 
defence against aliment founded on the circum
stances of the claimant. It is obviously therefore a



ON APPEALS AND WRITS OF ERROR. 271
good precedent in this instance. It is thus re- March is,
ported : “ Simeon Ramsay pursues his mother for May 27,18l8<
“ an aliment out of her jointure, because he was a a l i m e n t .—

<c minor (though the president said it imported not
“ whether he was major or minor, if he could not s e t t l e m e n t ^

See“ live aliunde, and was bred not by his parents to a ,
“ trade which could make him subsist), and she 

life-rented all, and was married again. Alleged,
“ He was bound apprentice to a skipper, and was 
a eighteen years of age, and had run away, and she 
“ had only 600 merks by year. The, Lords modi- 
“  fied to him 100/. Scots yearly.”

From the cases which have now been mentioned, 
the Respondent apprehends it must be apparent, 
that, in awarding aliment, the Scotch law does not 
adopt any fixed or invariable rule, but adapts its de
cisions to the circumstances of each case; and the

t  *

Respondent is confident that the Appellants will be 
unable to bring forward a single precedent* in which 
the Court conceived themselves to be fettered by a 
strict rule, and were not guided by the specialties of 
the question. This being the fact, he has no great  ̂
apprehension respecting the result of this appeal, as 
he trusts it is impossible to deny that the Court of 
Session have rightly considered the circumstances of 
the parties, and duly applied the law. It happens, 
however, curiously enough, that the very question 
now under review was decided in the case of Ayton 
against Colville, July 25, 1705, which was stronger 
than the present in this respect, that the party found 
liable to aliment was not his mother but his stepr 
mother, who life-rented Shis father’s estate, and that
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Match 13, the Pursuer was not about to be, but actually was, 
May27, 1818. an advocate ; which last circumstance was pleaded
a l i m b n t .—  as a defence, but it was repelled in consideration of
- engush*' answer : “ The name o f employment will not 
s e t t l e m e n t ,  tc afford a man bread, and officium nemini debet esse

“ damnosum. Neither is the race always to the 
“ sw ift, nor the battle to the strong ; fo r  many 
66 advocates have risen to great eminency who, at 
“ the beginnings have had little or no business 
It is proper to attend also to the extent of aliment 
decreed. <c The Lords,” the report bears, cc modi- 
“ fied the fou rth  p a rt of the lady’s life-rent for the 
“ Pursuer’s aliment; and decerned her to make 
“ payment to him' accordingly, albeit he was quar- 
u relling her life-rent in a reduction; seeing if he 
66 prevailed therein, the aliment would cease.” 

Hitherto the Respondent has confined himself to 
the mere law of the case, and argued on the suppo
sition that the Appellant had done nothing to create 
or strengthen her obligation. But, 2dly, It is ob
vious that in this case res non sunt Integra. , The 
Appellant, as already stated* has all' along directed 
the Respondent to the profession of the law, and 
never, till the unfortunate event which necessitated 
this action, denied him the means of finishing his 
education, and obtaining every requisite accom
plishment. I f  there be any fault in his having at
tached himself to such a profession, the blame rests

< *
with the Appellant entirely. It is owing to her at 
least as much as to the Respondent, that he is not 
in a situation to maintain himself without assistance.. 
Her selection, therefore, of this profession, would



fix  and ex ten d  her lia b ility  were it  lim ited  at com 
m on law , and co m p lete ly  exclu d e  personali excep- 
tione the defence she has attem pted  to  m aintain .

I t  is again ob jected , that th e  action  was not com -
i

p eten t before the C ourt o f  S ession , and that C han
cery  was th e proper forum  for th e  determ ination  o f  
the question .

I t  is answ ered , th is objection  is in perfect con sis
ten cy  w ith  the rest o f  th e  A p p ellan t’s c o n d u c t; but 
it  is apprehended that an action o f  a lim en t is, from  
its nature, so urgent, as to  be en titled  to  a decision  
in  any court to w hich  it can be legally  carried w ith  
m ost ease and exp ed ition . N o w , it is not den ied  
in  th is in stan ce, that both parties w ere com p lete ly  
w ith in  the ju risd iction  o f  the C ourt o f  S e ss io n ; in 
d eed , th e  A p p ella n t, M rs. L and ers, had been  d o - . 
m iciled , and had spent her am ple in com e in S c o t
land for several years before. In  th ese  circum 
stances, to  send the R esp on d en t to  C hancery is an  
utter evasion , and im p lies , besides th e  m onstrous 
in con sisten cy  o f  m ak ing  a person w ho is at th is  
m om en t com paratively  in d ig en t, seek exp en sive ly  
in  another cou n try  that redress w hich  he m igh t ob
ta in  m ore ch eap ly , and w ith  as m uch ju stice , at 
h om e. I t  is obviously  a m atter o f  no consequence  
w h en ce th e A p p ellan t derives her in com e,— from  
w hat country  or from  w hat source : the great and  
lead in g  p o in t is , that she has a large in co m e, and  
is th e R esp on d en t’s m oth er,— bound by nature, as 
w ell as by her ow n con d u ct tow ards h im , to support 
him  in  a m anner becom ing h is station. W h e n c e  
th e  in com e is derived is a m ere m atter o f  h istory, 
and can have no influence upon ob ligation s, w hich
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March 13, do not d ep en d  upon the nature or origin  o f  the A p -
May 27, 1818. pe ][anps reven u e, b u t upon th e  fact that such re-

a l im e n t .—  ven u e ex ists . S u p p ose  th e  funds were situated  in
jus nature, j-jjg colonies, or in a .foreign country, would the
---ENGLISH 3  ’ p  J 7

settlem ent, plea be for on e  m o m en t listen ed  to , th at th e  R e-
&c. r  1 . . .

sp on d en t m u st stop* th e  business o f  his ed u cation , 
and ruin h is prospects in life, b y  seek in g  abroad the  
assistance w h ich  h e  m ay procure at han d , and  
w h ich , even  shou ld  he find  it, m ay be obtained  too  
late ? I t  is apparent too, th at in the cou n try  w here  
th e parties reside, their  w ants m u st be best k n o w n , 
and th e  redress m ost accurately  m easured. I t  need  
o n ly  be ad d ed , th at as th e  w h o le  property in C h an 
cery  is life-ren ted  b y  th e  A p p e lla n t, no rem edy cou ld  
be g iven  th ere different from  th at sou gh t h ere ,— an  
a llo tm en t to  th e  R esp o n d en t o f  a certain  part o f  h is  
m o th er’s in c o m e ; so th at as th e  A p p ella n t d id  at 
th e  tim e  reside and  spend  her fortune in S co tla n d , 
it  is again  su b m itted  th at th e  C ourt o f  S ess io n , in  
th e  p resen t c ircu m stan ces, is  n ot o n ly  co m p eten t to  
th e  decision  o f  th is p o in t, b u t is , in  fact, th e  o n ly  
C ou rt before w h om  it co u ld  vyith an y  propriety  have  
b een  brough t.

’ jMar.i3,i8i8. Lord Eldon9 (C .)  I t  is q u ite  clear th at b y  th e
se ttlem en t th e  issue cou ld  tou ch  n o th in g  till her  
death , e x cep t the 2 0 0 /. w h ich  sh e had pow er, w ith  
co n sen t o f  th e  tru stees, to  raise for th em . T h is  was 
th e  case o f  a se ttlem en t m ade b y  th e  C ourt o f  C h an 
cery  in E n g la n d  upon  a ward o f  th at C ourt on her  
m arriage at fifteen  years o f  a g e ; and th e  C ou rt, 
se ttlin g  a bargain , as it w ere, b etw een  her and th e  

* issu e , g ives her a life  in terest in  th e  personal pro-
6

' «. *
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p erty , and th e  w h ole  to  the ch ildren  o f  th e  m ar- Mar.i3, i8i8. 
riage on her death : and a life  estate in  the real

°  . . . . .  n  . . .  ALIMENT.—
p roperty , w ith  rem ainder to  her hrst son in  tail, j u s  n a t u r e .

T h en  the im portant question  w h ich  the H o u se  m ay ^ tlbment 
b e called  upon to determ ine is th is , w h eth er w hen  &<?. 
su ch  a bargain has been m ade b y  th e  C ourt o f  
C hancery w ith  all th e  caution  that belongs to a set
tlem en t m ade under such circum stan ces, sh e , to  
w hom  the w h ole  m igh t have been  g iven , and w ho  
g o t o n ly  a life  in terest, is to be ob liged , m erely  be
cause she rem oved to S cotlan d , ou t o f  that life 
in terest to a lim en t not o n ly  th e  e ld est son bu t the  
w h ole  o f  her ch ildren  ; for th e princip le o f the ju s  
nature  goes to  that ex ten t, or it is n o th in g . S o  that 
it  com es to th is , w hether the se ttlem en t o f  th e real 
and personal property m ade for her and her c h ih  
dren by the C ourt o f  C hancery  is to  be so'far altered  
as that the issu e shall still have th e  w h ole  o f  the  
b en efit provided for th em , but that her life  in terest 
is to  be cu t dow n. I t  is d ifficu lt to assent to  that 
p roposition , and th e  d ifficu lty  was fe lt b y  the  
J u d g es . O ne J u d g e  says th at h e cou ld  not touch  
th e  s e t t le m e n t; bu t th e  C ourt considered  it as a 
clear case on the. Scotch  ju s natures. A n d  it com es  
round to th is , that th e  H ou se  m ay be called  upon  
to  determ ine th e  great question  w hether a settle
m en t m ade b y  the C ourt o f  C hancery under such  
circum stances m ay be undone in  th is w ay, and to  
w hat ex ten t. A n d  i f  it is to be d isturbed for the

m

children,* w h y  n ot for th e m ather. I t  is not lik e ly  
th is  shou ld  b e decided  before th e recess, and it  
w ould  be very desirable* i f  it  cou ld  be settled  in  the  
m ean tim e.



r

Mar. 13, 1818. I see the common lawyers have taught the Scotch 
v ------ ' lawyers to talk about the delays of the Court of
ALI ME NT . ----  a i t  ,  , ,  . , *
jus nature. Chancery. As to that I say only “ sat cito, si sat
- E N G L I S H  <c b e n e »

SETTLEM EN T,
& C.

Judgment. Lord Eldon, (C.) When we consider the nature 
May 27,1819- Gf this case  ̂ the opinions of the Judges of the

Court of Session are certainly rather a surprise on 
an English lawyer. But we ought to recollect, and 
if we do not admonish ourselves, others will give 
us the admonition, that we ought not to consider 
Scotch cases under the influence of English im
pressions. (Lord Redesdale. This is an English 
case.) The Noble Lord says that this is an English 
case; and when we look at the notes which we have 
of the observations and comments of the Judges, if  
we ought, in the administration of Scotch law, to 
recollect that we are English Judges, I venture very 
respectfully to hint to them that, when they are 
dealing with questions of English law, they should 
recollect that they are Scotch Judges. This is an 
English case ; and it appears very strange on Eng
lish principles, that when the children are by a 
marriage settlement made purchasers of the prin
cipal of the subject, and the parent of the interest 
of it for life, they should be entitled not only to 
their own share, but that ju re  naturce they should 
be entitled to a part of the parent’s share.

1

This settlement was made and the marriage so
lemnized in 1791 . Maidment was in debt, and died 
in 1804, and he and his creditors being out of the 
question, she was entitled for her life according to 
the marriage articles. The Respondent stated in his-

2 7 6  CASES IN THE HOUSE OF LORDS
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A L I M E N T .

case that his mother had always supplied him li- May27, 1818. 
berally till her marriage with Captain Landers, and 
that then her liberality had been discontinued, jus nature. 
Then this action was brought, and the result was,”  S E T T L E M E N T ;

on the ground there stated, a judgment that she &c* 
was obliged to aliment him ; the parties respectively 
having the interests mentioned in this marriage set
tlement. By the first interlocutor the Court 
decerned for 50/. to the Pursuer in the name of

1

interim  aliment, and ordered memorials and con
descendences. The Appellant petitioned against 
this interlocutor, but the Court adhered, and sus
tained the claim of aliment, super ju re  natures, * 
but before modifying the amount ordered a more 
particular condescendence of the funds in the 
mother’s power. When this was before the Judges 
below there was a difference of opinion, and instead 
of proceeding further below, the Appellants ap
pealed, as parties are entitled to do from interlocutory 
judgments where there is a difference.

• The case is to be considered, not merely with re
ference to the point of the ju s  natures, and the means 
of the parent to aliment, and other circumstances 
but with reference to the doctrine of Scotch law, 
when applied to the effect of an English settlement.
I do not state any of the adjudged cases as to life- 
renters and fiars, as this case cannot be considered in 
that view. The real question is whether, after a 
contract had been made, by which the children were 
to have the principal of her fortune, and she was-to 
have her own maintenance for life out of the funds, 
she was obliged to aliment the Respondent out of 
her share. The obligation between parent and 

VOL. vi. u
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A LIM E N T.—  
JDS N A T U R E . 
— ENGLISH 
SETTLEM ENT, 
&C,

May 27> ifli8. c h ild  in  S co tla n d  is different from  ours. * H ere  it  is
a lm ost g o n e  at th e  age o f  m ajority , w hatever i t  m a y  
b e in  a m oral v iew . B u t  accord in g  to th e  S co tch  
law , a lth ou gh  a provision  is m ade for th e  ch ild ren  ; 
i f  not p ayab le  at th e  tim e  o f  m ajority , th e y  are en 
tit led  to  a lim en t even  after th eir  m ajority , and regard  
is  paid  to  th eir  h a v in g  no m ean s, and to  th eir  a b ility  
to  support th em selv es in  th e  c ircu m stan ces in  w h ic h  
th e y  have b een  e d u c a te d ; and  som e cases go  
even  th e  le n g th  o f  reference to  th e  d ig n ity  o f  th e  
fa m ily , w h ich  w e  cou ld  n o t reach at a ll. A n d  th e  
case  o f  Ayton v. Colville ju stifie s  w h at th e  ju d g e s  
say  as to advocates. T h e  fact th a t th e  P ursuer w as 
an  advocate w as th ere  stated  as a d efen ce, b u t th e  
d efen ce  was rep elled  for th e  reasons there sta ted .

N o w  in  th is  case it  does appear to  m e  im p o s
s ib le  th a t on  th e  grou n d  e ith er  o f  the ju re  naturae, 
or th e  office o f  ad vocate, th is  ju d g m e n t can  b e  sus
ta in ed . H e r e  is th e  case o f  o n e  w h o  n eed  n o t w ait  
th e  d elays o f  th e  C ourt o f  C h an cery . H e  has an  
im m ed ia te  v ested  in terest in  a large share o f  th e  pro
p er ty , and m ay  deal w ith  it  in th e  m arket, in  w h ich  
h is  in terest w ou ld  b e b etter  than  th a t o f  h is  m o th e r ; 
an d  h e  is  first ten an t in  ta il in  rem ainder o f  th e  
la n d s to  b e  purchased  ; and h e  had therefore suffi
c ie n t a lim en t. I t  does appear to  m e therefore, in
co n sid er in g  th ese  c ircu m stan ces, th a t th is is n o t a

*

ca'se w here a lim en t o u g h t to  be a llow ed  accord in g  to  
th e  law  o f  S co tla n d .
' I  propose therefore th at th e  ju d g m e n t b e reversed  
.w ith so m eth in g  o f  th is nature, th at th e  L ords h av in g  
regard to  th e  m arriage se ttlem en t, and the provision s  
o f  it, therefore reverse th e  ju d g m en t.



M r. Warren .— W o u ld  you r L ordsh ips g ive  costs 
to  the A p p ellan ts.

Lord Chancellor.— I am apprehensive w e cannot 
g iv e  costs , w here three J u d g es  ou t o f  four are w ith  
th e  R esp on d en ts.

«

Judgm ent'^accordingly r e v e r s e d .

ON APPEALS AND WRITS OF ERROR.

SCOTLAND.

APPEAL FROM THE COURT OF SESSION.

W a d d e l l  a n d  a n o th e r—Appellants 
W a d d e l l — Respondent.

A. by disposition and settlement, gives his moveable pro
perty, except the debts due to him, to B. the object of 
his particular favour; and the residue of the debts due to 
him, after payment of the debts due from him, to B. in 
life-rent and to C. in fee: and gives the life-rent in his 
lands to B. and the fee to C.; declaring that B. by ac
ceptation of the deed, should be bound to pay the whole 
.of his debts; manifestly conceiving that his moveable 
property would be much more than sufficient for payment 
of his debts, and intending that B. should have the life- 
rent in the lands free. The moveable property turns out 
not to be sufficient to pay the debts, and action brought 
by the life-rentrix against the bar for relief and sale of so 
much of the lands as would pay the balance, &c. and re
lief decreed below. But the judgment reversed in Dom. 
Proc., the disponer, although lie intended that B. should 
have the life-rent free, having expressly subjected B. 
alone to the payment'of his debts, for which she became 
liable to the amount at least of the benefit which she de
rived from the deed.

T h i s  action  was brough t b y  Jean  W a d d ell, sister  
o f  the late W illia m  W a d d e ll, o f  E aster M offatt,

u  2

i

279
May 27,1818.

ALIMENT.---
JUS NATURAE.
--- EN GLISH
SETTLEMENT,
&C,

Mar..9, 1818,

SETTLEMENT. 
--- LIFE RENT
ER.--- DEBTS.
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