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difficulty as it best can : and then if that difficulty 
cannot be overcome, the * fault does not rest with 
the court.

Here then I close, and I have only further to say
with respect, to this case, that I have given it the
utmost attention and consideration in my power,

♦

and done every thing that depended on me to make 
sure of my coming to a sound and accurate con
clusion. *

Mar. 25,1818.
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APPEAL FROM THE COURT OF EXCHEQUER.
t

G o v e r n o r  a n d  C o . o f  t h e  B a n k *

o f  I r e l a n d , an d  o th e rs
B e r e s f o r d , a n d  o th e rs— Respondents.

*

r-

ii
V Commissioners under an act of parliament, for giving Mar. 13, 1818.

money by .way of loan to merchants, &c. make an ad- v----- vl— j
vance for A. who, along with B. as his surety, becomes s u r e t y .__

bound to repay within a limited time. A. o&tains from b i l l  o f  e x -  

the Commissioners several extensions of the time of pay- c h a n g e ,  & c . 

ment without the privity or knowledge of B. his surety, 
and at length becomes bankrupt without having paid.
Bill to restrain proceedings at law against the surety ; the 
obligation being discharged upon the indulgence granted 
without his privity or knowledge. Decreed accordingly, 
and the decree affirmed in Dom. Proc,

/
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234 CASES IN THE HOUSE OF LORDS

SURETY.—  
B I L L  OF EX
CHANGE, &C.

Mar. 13,1818. B y an act o f  the Irish  parliam ent o f  33  G eo. 3 .

com m issioners were nam ed, w ho were em pow ered  
to  advance certain sum s to  m erchants, traders, and  
m anufacturers, upon securities, th e  sum s to be ad
vanced b y  the B an k  o f  Ireland, and to be m ade 
good  b y  parliam ent. T hom as B la ir , an iron m anu
facturer in D u b lin , applied , about the 30th January, 
1800, to th e com m issioners for a loan , offering Joh n  
C laudius B eresford, A rchibald R edford, and R ichard  
Sayers, all o f  D u b lin , as h is co-securities. I t  
was determ ined to advance to  B la ir  *a sum  o f  
J 0 ,0 0 0 / .;  and a b ill o f  exch ange, a security not au
thorized b y  th e act, dated 7th  F eb . 1800, to  that 
am ount, was > drawn b y  B la ir  on B eresford , and  
accepted by him  to the order o f  R edford, and
indorsed b y  him  and Sayers, payable on th e  1st o f

*

N ovem b er fo llow ing. A  bond , w ith  warrant o f  
attorney, was also executed  b y  B la ir  and h is  
sureties.

B la ir afterwards obtained several extensions o f  
tim e, for the' paym ent o f  the above sum , and at 
len gth  becam e bankrupt, w ithout having paid. 
Ju d gm en ts had been entered upon the bond and  
warrant o f  attorney, and the governor and com -

i *
p an y  o f  the B an k  were about tq levy  the 10 ,000 /. 
from the sureties, w hen th ey  filed their b ill in  the  
E xch eq u er Court against the Governor and C o. o f  
the B an k , the secretary to the com m issioners (in  
w hose nam e the com m issioners w ere, under the act, 
to sue and be sued) and the A ttorney G eneral, stating  
that the extensions o f  credit were given w ithout 
their privity  and concurrence, and th at, th ey  being

6/
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SURETY.---

merely sureties, were by such indulgence dis- Mar. 13, 1818, 
charged; and praying for a perpetual injunction 
to restrain proceedings at law against them on the bill of ex- 
ground of this obligation. The Defendants answered, CHANGE>&c* 
that the sureties had notice of the indulgence, and 
that, even if they had not, the extensions were not 
of a nature to discharge them. An issue was 
directed to trv whether the Plaintiffs had notice, buty *

the Defendants declined the trial, not being able to 
prove notice. . *

The Court of Exchequer, in 1814, decreed ac
cording to the prayer of the bill. And from this 
decree the Defendants appealed.

At the hearing in the House of Lords, in March,
1818, the cases of Walwyn v. St. Quintin, 1 Bos.
P u l. 652.; Nesbitt v. Smith, 2 Bro. Ch. Ca. 179.;
Rees v. Berrington, 2 V es. 540.; and Boultbee v.
Stubbs, 18 V es. 20.; were cited; and the case of
Fentum v. Pocock, 5 Taunt. 192. decided on the

♦

principle that, neither time given by the holder to 
the drawer to pay, nor knowledge of the holder 
when he took the bill that the acceptance was 
merely for the accommodation of the drawer, dis
charged the acceptor, and that nothing could dis
charge him but payment or a release, was particu
larly relied on by the Solicitor General on behalf ' 
of the Appellants.

Lord Eldon, (C .) T h e  proceedings in  th is case  
are proceed ings on a bond and warrant o f  attorney  
to  confess ju d g m e n t, ex ecu ted  b y  B la ir  and th e  
R esp on d en ts, under th e  circum stances m entioned  in  
th e  p lead in gs. B u t  th e  bond and b ill o f  exch ange,
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236 CASES IN THE HOUSE OF LORDS

SURETY.—  
B I L L  OF EX
CHANGE, &C.

Mar. 13, 1818. m en tion ed  in  th e  cases, are not produced in th is
N H o u se , nor cop ies o f  them  ; and y e t  it is ab so lu tely  
n ecessary  th at w e sh ou ld  have th em  or cop ies o f  
th em  ; 1st, because it  is a lw ays dangerous to  d ec id e  
w ith o u t Seeing* th e  in stru m en ts on w h ich  th e  cases  
d epend  ; and 2 d ly , because there is h ard ly  any  
case from  Ire la n d , in  w h ich  it  n ot necessary to  ca ll 
for th is  su p p lem en ta l in form ation . 4
, T h e  case is th e  m ore rem arkable here, and it is 
th e  m ore necessary  th at w e shou ld  see th ese  in stru 
m en ts , as th ere appears no au th ority  in  th e  act o f  
p arliam en t for tak in g  a b ill o f  e x c h a n g e ; and w h en  
it  is m ade a q u estio n , and th e  subject o f  argu m en t, 
w h eth er  the* b ill o f  ex ch a n g e  was n ot the principal 
secu rity , and th e  bond th e  collateral secu rity , it  
b ecom es still th e  m ore reasonable and proper that 
w e shou ld  see th em  ; for th ou gh  th e  bond is a se
cu r ity  o f  a h igh er nature, y e t  i f  in  its recital it  
refers to  th e  b ill o f  ex ch a n g e  as th e  principal secu 
r ity , a lth ou gh  th e  one is a sp ec ia lty , and th e  other  
o n ly  a s im p le  co n tra ct, th e  sp ec ia lty  m ay, perhaps, 
b e o n ly  th e  collateral secu rity .
. A n d  th en  y o u  w ill have to  consider th e  effect o f  
th e  com m ission ers ta k in g  a b ill o f  ex ch a n g e  as a 
secu r ity  w h en  th e  act says that th ey  shall take o n ly  

• secu rities under s e a l ; and  it  can n ot w ith ou t a great 
deal o f  reservation b e argued w ith  success th at th ey

r

sh a ll have th e  ben efit o f  such  a secu rity  under the
act, w h en  th e  act authorizes n on e such  to be taken .* \

T h en  in th is b ill o f  ex ch a n g e  J . C . B eresford  is 
th e  acceptor, and i f  th e bond is a collateral secu 
r ity , then  y o u  w ill have to  consider w hat is th e  
effect o f  th e  c ircu m stan ce th at, th o u g h  B eresford  is

t



%

/

ON APPEALS AND WRITS OF ERROR.

0

237

SURETY*—
F irst, th en , it  w ill be to  be considered  in  b i l l  o f  e x -

th e  acceptor, still th e  consideration  was g iven  to  M ar.i3 ,isi8 . 
B la ir , and that w ith  th e  k n ow led ge  o f  th e  com m is
sioners,
w h at situation  B la ir  and B eresford  stand w ith  re- CHANGE>&C- 
sp ect to  th e  com m ission ers, and each  o th er ; and  
secon d ly , in w hat situation  th ose w ho have indorsed
th is b ill stand to ju stify  th is decree.

T h e  S o lic itor  G eneral says, th a t th e  C ourt o f  Fentumv. 
C om m on P leas have d eterm ined  th at a lth ou gh  one Taurn^m.• 
receives a b ill o f  exch an ge  w ith  th e  k n o w led g e  that 
it  is an accom m odation  b ill, &c. y e t  th e , acceptor is 
bound to pay, and th is decision  took  p lace w hen  
Sir Jam es M ansfield  was C h ie f J u stice , and th e  
present C h ie f  J u stice  (S ir  V icary G ib b s) was one  
o f  th e pu isne J u d g es. I f  that w en t on th is princip le, 
that w ith  a v iew  to the benefit o f  com m ercial in
tercourse y o u  w ould  not inquire in to  the k n ow led ge  
o f  p a r tie s ; but that all should  be taken according  
to th e natural effect o f  the b ill, as appearing on the  
face o f  it, I th in k  that a m ost w h olesom e princip le.
A n d  it w ill not be surprising that I ,  w ho have so

/

often  con ten d ed  that you  ou gh t alw ays to  look  on ly  
at th e natural effect o f  a b ill o f  ex ch a n g e , and never 
to hold  that th e  acceptor was n ot first liab le , shou ld  
approve o f  that p rin cip le . A n d  y e t  w e have been  
so often  m isled  in C hancery as to w hat had been  
considered as th e  law  on that p o in t by th e  C ourt o f  
K . B . as to have held  perhaps a dozen tim es, that 
th e  con seq u en ce was contrary to w hat has been de
term ined  b y  th e C ourt o f  C om m on P leas, supposing  
th e  princip le to  be that w hich  I have m entioned.

T h en  it  is also necessary that w e should  see th is  
bond , not o n ly  to be certain as to  th e  ob ligations o f

0
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S U R E T Y —  
B I L L  OF EX
CHANGE, &C.

Mar. 13,1818. the parties with reference to the law, as between
principal and  su rety  g en era lly , but as arising ou t o f  
th is  Ir ish  act o f  parliam ent. In  th e  com m on  case  
there can  b e  n o  d o u b t w ith  respect to a b ill o f  e x 
ch a n g e , b u t th a t th e  d em an d  o u g h t first to  be m ade  
aga in st th e  acceptor, and  h e  n o t p a y in g , and n otice  
b e in g  g iven  ,to th e  draw er, h e  th en  becam e liab le . 
A n d  w ith  respect to  principal and  surety in  a bond  
w h ere  th e  cred itor en ters in to  an agreem en t or  
b in d in g  con tract w ith  th e  principal debtor, to  g ive  
h im , further t im e  w ith o u t th e  concurrence o f  th e  
su re ty , th e  su rety  is , d isc h a r g e d ; as th e  cred itor  
b y  h is n ew  con tract destroys th e  b en efit w h ich  th e  
su rety  had u n d er th e  form er contract, as h e puts it 
o u t o f  h is ow n  pow er to  m ake good  his en g a g em en t  
to  en force im m ed ia te  p a y m en t from  th e p rin cip a l, 
w h en  th e  su rety  w ou ld  have a r ig h t to  require h im  
to  d o  so . B u t  sp ecia l c ircu m stan ces m ay vary even  
th a t, as in  th e  case in 18 Ves. w h ich  I  o u g h t n ot to  
rely  u p on  as a u th o r ity , b e in g  a d ec ision  o f  m y  o w n , 
b u t w h ich  w as san ction ed  b y  a d ec ision  o f  L o r d T h u r -  
lo w . I t  was' sa id  th ere, th a t u n less th e  alteration  o f  
th e  t im e  and  m od e o f  p a y m en t ex ten d ed  to  th e  
su rety , so as to  p reven t h is  en forcin g  im m ed ia te  
p a y m en t, th e  con tract cou ld  m ean  n o th in g . B u t  
th e  parties m u st b e a llow ed  to ju d g e  o f  t h a t ; and  
th ere m a y  b e m a n y  cases in  w h ich  in d iv id u als m a y  
th in k , th a t h a v in g  ob ta in ed  d e la y  as against th e
cred itor , th e y  m ay  leave th e  m atter open as to  th e

%

su rety , tru stin g  to  h is fee lin g s  th a t h e  w ill n o t d is
tress th em .

T h is  case is to  b e v iew ed  w ith  reference to  all 
th ese  p r in c ip les. I t  is a lso  to  be con sid ered  w ith

Boultbee v. 
Stubbs, 18 
Ves. 20.

i
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SURETY.

ft

reference to this act of parliament. If  the act gives Mar. i3,i8ts. 
the Crown process to the surety in the event of 
their being called upon to pay, and if they were b i l l  o f  e x -  

not placed in that respect in a worse situation, that CHANGE>&c- 
is one view of the case : but if there are clauses 
in the act requiring the commissioners to sue with
out delay ; and the commissioners being so re
quired to sue without delay, have put that out of 
their own power, then it will be to be considered 
whether all are to be taken as being parties to this 
act of parliament; and whether the commissioners, 
being under an obligation by the act to sue without 
delay, could take the benefit even of passiveness as 
against the surety.

But I give no final opinion upon these points till 
we have authentic copies of these instruments, that 
we may take care to be accurately informed of the 
nature of the instruments to which we are called 
upon to give legal effect*

Decree afterwards a f f ir m e d . Judgment.

i /•

L SCOTLAND.
%

APPEAL FROM THE COURT OF SESSION.

G rant— Appellant.
C ambpell and others— Respondents.

A. gives a cautionary obligation to B. and engages to trans- May 1,1818, 
fer and assign to him certain property in security, to en- *


