
ON APPEALS AND WRITS OF ERROR. 2?3

April21,1815.A p p ea l d ism isse d , an d  d ecree  affirmed.

Agent for Appellants, D e a r e . n l e g a c y .

Agents for Respondents, S h a w e , L e B lanc, and S h a w e . Judgment

SCOTLAND.

a p p e a l  f r o m  t h e  c o u r t  o f  s e s s i o n ,

R o b e r t s o n — Appellaiit,
G r a h a m — Respoiident,

• •

I n  an action between General Robertson of Lude, and the N ov.18, is u , 
Duke of Athol, General Robertson’s Counsel introduced a Ju ly  5, 1815. 
charge of deception and fraud, or rather contended that v — v J . 
such a charge must be implied from the reasoning on the p l e a d i n g .—  
other side, against a person nearly connected with the Duke c o u n s e l . . 

of Athol; and Graham, the Duke’s agent, supposing he was 
pointed at, complained to the Court, and the passage con
taining the charge was ordered to be expunged with costs 
to be paid by General Robertson. This being appealed 
from, the Lord Chancellor stated that, for the purposes of 
justice, great latitude of allegation must be allowed, to 
counsel in pleading; and though a charge of fraud and de
ception might turn out to be unfounded, yet if it were per
tinent, he doubted extremely whether it ought, merely be
cause it might be unfounded, to be expunged as scandalous 
—and the judgment was remitted for review.

I n  an action  b etw een  th e  D u k e  o f  A th o l, and  
G en era l R o b ertso n  o f  L u d e , relative to  th e  d iv is io n  
o f  th e  C o m m o n  o f  G le n tilt , a p r o o f w as ta k en , and  
in  order to  sh orten  th e  proof, th e  parties b y  a ju d i-  Minute of 

c ia l m in u te  d ated  A p ril 2 8 , 1 8 0 (5, a d m itted  th a t Apnl I8o6‘
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Nov. 18, 1814, 
July 5, 1315.
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CASES IN TH E HOUSE OF LO RD S
*

certain farms had their summer and winter pasture
% •

on the Common, and among these farms was one 
called Tomvouline, belonging to the Duke of Athol. 
In the course of the proof two missives, dated Sep
tember 1788, were produced, by which the Duke of 
Athol agreed to give up to General Robertson’s 
father a right of' servitude, which his farm of Tom- 
vouline had upon the lands of Struie  belonging to 
the other party, in exchange for certain parts of the 
lands of Toldounie, belonging to Lude. In these 
missives the right of each party to the remainder of 
the commonty of Glentilt was reserved as broad as 
before.

1

In the division a share of the Common was allotted 
to Tomvouline, and this was objected to by General 
Robertson, on the ground that the right of Tomvou
line to a share o f ‘the commonty, had been.extin
guished by the exchange of 1 7 8 8  ; and it was con
tended that the farm of Tomvouline had been intro
duced into the judicial minute of 1806 by mistake, 
and that the error ought to be rectified.

The effect of the answer to this objection appeared 
to be that*, besides the peculiar servitude on the 
lands of Struie, which alone was given up by the 
missives of 1788, Tomvouline had likewise a right. 
in the Common like the Respondent’s other farms, 
and that it was properly therefore inserted in the 
minute. The import of the answer however seemed 
to be-differently understood by General Robertson’s 
Counsel, whose second reclaiming petition contained 
the following passage. ce This answer shows the 
“  R espondents not disposed to yield any point 
“  whatever. With regard to the minute alluded to,

1
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a the object of it has been already explained. The Nov. 18,1814, 
“  petitioner, was' wearied out by the tedious exami- ûly5*1815<, 
“  nation of witnesses ; and it being proposed to p l e a d i n g .—  

“  shorten the proof by a minute, he readily con- COUNSEL- 
“  sented. It cannot be disputed that Tomvoulmewas 
“  introduced by the Respondent's agent, and per- 
<c mitted to remain, on the faith that he had intro- 
i( duced the names of no towns, excepting those 
“  that actually possessed the Common, and were Passage ob- 

<e entitled to possess it. In the last petition, it was Graham.
“  said this must have arisen from an error in fact,« *
<c of the Respondent’s. Agent. But from the strain 
“  of the answers, this matter comes to have a more'
“  serious aspect. The import o f the ansxver is, that 
fC although a toxvn was introduced that had no in-w %
“  terest in the Common, yet by the Petitioner's •
“  assenting to the minute, he is precluded from  ob- 
iijecting to that town getting a share in the Com- 
“  mon. The Petitioner is extremely unwilling to use 
u any expression that may by possibility give offence.
“  B u t  y o u r  L o r d s h i p s  w i l l  j u d g e  i f  t h e  r e s u l t

“  OF TH E  ANSWER DOES NOT AMOUNT TO A CHARGE

u  OF DECEPTION AGAINST AN IN D IV ID U A L TH E  REr *
<c SPONDENT IS N EARLY CONNECTED WITH. I f  SUcll b e

“  the import of the answer, the Petitioner submits 
<c that he could not be circumvened, and his interest 
“  lessened by such means. I f  the Writing had been 
“  executed with every legal formality, deception 
“  would be a relevant ground of reduction, but as 
“  this minute is nozv explained, it asserted a false- 
“  hood, and this affords a stroyiger o b j e c t i o n -.

Mr. Graham, agent for the Duke of Athol, con-

«

✓
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276 CASES IN THE HOUSE OF LORDS

PLEADING.—
COUNSEL.

C o m p l a i n t  b y  

G r a h a m  t h e  

a g e n t . <c
u
u

N o v .  I8,i8i4, c e iv in g  th a t th is  w as a ch a rg e  o f  d e c e p tio n  a n d  
J u l y  5 , i s j'ajgghoQd a g a in st h im , p resen ted ' a m in u te  o f  c o m 

p la in t  a g a in st G en era l R o b e r tso n , in  h is o w n  n a m e ,  
to  th e  C o u r t, c o m p la in in g  o f  th is  p assage , and p r a y 
in g  th e  J u d g e s  u  t o  ordain  th e  p a ssa g es c o m p la in e d  

o f  as in ju r io u s to  be stru ck  o u t  o f  th e  reco rd , an d  
to  fin d  th e  c o m p la in e r  (G ra h a m ) e n tit le d  to  th e  
e x p e n se s  w h ic h  h e  m ig h t  in cu r  in  v in d ic a t in g  h is  
ch a ra cter .” A fte r  a n sw er  to  th is  m in u te  o n  th e  

p art o f  G en era l R o b e r tso n , th e  C o u r t, after r e fu s in g  
th e  p rayer  o f  th e  p e tit io n  in  th e  p r in c ip a l q u e s t io n ,  
p ro n o u n ced  an in ter lo cu to r  in  th e  in c id e n ta l q u e s
t io n , “  f in d in g  an d  d e c la r in g  th a t th e  ex p r e ss io n s  
“  c o m p la in e d  o f  w ere  im p ro p er  an d  cen su ra b le , an d  
“  o r d a in in g  th em  to  b e  e x p u n g e d  from  th e  reco rd , 
“  a n d  f in d in g  e x p e n se s  d u e .” G en era l R o b e r tso n  

rec la im ed  a g a in st th is  in te r lo c u to r , a lle g in g  th a t th e  
e x p r e ss io n s  w ere n o t in ju riou s or c en su ra b le , or th a t  
i f  th e y  w ere , th e  b la m e rested  w ith  h is  c o u n se l, for  
w h o m  h e  c o n te n d e d  h e  w as n o t a n sw era b le . T h e  
C o u rt, h o w ev er , after an sw er to  th is  p e t it io n , a d h ered  
to  th e  in te r lo c u to r . A n o th e r  r e c la im in g  p e t it io n ,  
c o n te n d in g  th a t th e  ex p r e ss io n s  w ere ju s t if ia b le  o n  

th e  g ro u n d  th a t Tommulim h ad  b een  im p r o p e r ly  

in tro d u ced  in to  th e  ju d ic ia l m in u te , an d  a lso  c o m 
p la in in g  o f  certa in  a lleg ed  cen su ra b le  p assa g es in  th e  
D u k e  o f  A th o l’s a n sw ers, an d  p r a y in g  th a t th e y  to o  
m ig h t  b e e x p u n g e d  from  th e  record , w as re fu sed , 
an d  b y  a n o th er  in ter lo cu to r  M r . G rah am ’s e x p e n se s  
w ere  m o d ified  to 34/. F ro m  th e se  ju d g m e n ts  o f  th e  
C o u rt o f  S e ss io n  in  th e  in c id e n ta l q u e stio n , G en era l 
R o b ertso n  a p p ea led .

C o u r t  f m d s t h e  

e x p r e s s i o n s  

i m p r o p e r ,  a n d  

o r d a i n s  t h e m  

t o  b e  e x p u n g 

e d ,  a n d  f i n d s  

G e n .  R o b e r t 

s o n  l i a b l e  t o  

G r a h a m  i n  

e x p e n c e s .

4 «
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PLEADING.-^*
COUNSEL.

I n  a rg u in g  for th e  A p p e lla n t Sir  A  Romilly said Nov. i8,iri4# 
th a t th is  w as a p o in t o f  great im p ortan ce  to  th e  pro- by 1816̂  
fe ss io n  o f  a C o u n se l. . A  C o u n se l is p ro tected  in  as
se r t in g  w h atever is m ateria l and relevan t to  th e  case , 
h o w ev er  it  m a y  bear u p on  in d iv id u a l character, an d  
h e  has no* r ig h t in  d u ty  to  h is  c lie n t to  retract it .
B u t  i f  a C o u n se l g o es  o u t o f  h is  w ay , h e  is n o t p ro
te c te d  in  ju s t ic e  or h on ou r, th o u g h  I  k n o w  it  h as  
b e e n  im a g in ed  th a t h e  is p rotected  in  sa y in g  a n y  
th in g . A  C o u n se l w ith  a fa m ily , p erh ap s, is n o t  
o b lig e d  to  r isk  h is  life  for a ssertion s re levan t to  th e  
ca u se , a g a in st o n e  w h o  m a y  be in fam ou s, an d  w h o se  
life  m a y  b e a b u rth en  to  h im . W h a t  in fa m y  w o u ld  
n o t esca p e  i f  i t  w ere o th erw ise  ?

Lord Eldon (C .)  (A fte r  s ta tin g  th e  ca se .)  I t 'Judgement, 
stru ck  m e th a t th is  w as a m atter o f  great im p o rt- JuIy 5> 18l5# 
an ce  for a few  reasons w h ich  I  shall sta te . I  do n o t  
th in k  th a t G en era l R o b ertso n , or h is c o u n se l, ca n  
su sta in  th e ir  d efen ce , or c la im  w ith  resp ect to  Tom- 
vouline, w h eth er  th at w ord  Tomvouline w ere in  th e  
m in u te  or n o t, as w h at appeared  to  have been  g iv en  
u p  w as m e r e ly  its  serv itu d e on  th e  lan d s o f  Stride.

. B u t  i f  th e y  th o u g h t th e y  had a case  f itt in g  to  b e  
su b m itted  to  a C ourt o f  J u s t ic e , in  w h ich  th e y  m u st  
c o n te n d  th a t th e  leg a l effect o f  th a t a n teced en t  
tran saction  (th e  e x c h a n g e  o f  1 7 8 8 ) w as to  d estro y  
th e  rig:lit o f  T o m v o u lin e  o n  th e  C o m m o n  o f  G le n -p  . •
t i lt ,  i t  appears to  m e th a t y o u r  L o rd sh ip s  w o u ld  
h esita te  before y o u  d id  a n y  th in g  to  p reven t th e ir  
su b m itt in g  th e  q u estio n  to th e  C ou rt for d ec is io n .
I f  th e y  th en  had th a t r ig h t, and  i f  it  h a p p en ed  
th a t th e  r ig h t o f  Tomvouline to  a share o f  th e

VOL. III. u
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July 5, 1815.
i _ j
PLEADING.—
COUNSEL.

CA SES IN TH E HOUSE OF LO R D S.

'C o m m o n  w as a d m itte d  in  th e  ju d ic ia l m in u te ,  o f  

co u rse  R o b e r tso n  m u st c o n te n d  aga in sc th e  effect o f  

th a t ju d ic ia l m in u te , b eca u se  i f  i t  s to o d  u n to u c h e d
th e  C o u rt m u st  d ec id e  th a t th e  a n te c e d e n t trans-

#

a c tio n  d id  n o t d estro y  th e  r ig h t. I t  appeared  t o m e  

th e n  a v ery  stro n g  th in g  to  sa y , th a t  a p a rty  sh a ll  
n o t  be h eard  to  la y  b efore th e  C o u rt th e  g ro u n d s o f  
h is  ca se  in  c o n te n d in g , first, th a t th is  w as in tro d u ced  

th r o u g h  error, an d  se c o n d ly , th a t it  w as in tro d u ced  

th r o u g h  d e c e p tio n . F ir s t , it  w as sa id  to  h ave b een  

in tr o d u c e d  th ro u g h  error, an d  a n sw e r s  w ere  p u t in  
n o t  a d m itt in g  th e  error, b u t ,a t  th e  sa m e  t im e  s ta tin g  
th e  ju d ic ia l  m in u te  as a bar to  th e  p r o c e e d in g . 

T h e n .th e  o n ly  a lleg a tio n  th a t can  b e  m a d e , is  o n e  
w h ic h  m a y  affect an  h o n e s t  m a n , w h ic h  th e  r e su lt  
m a y  sh o w  to  h ave  b e e n  m o st u n d e se r v e d ly  m a d e  
a g a in s t  a m an e n tit le d  to  a fair a n d  h o n e s t  ch aracter  

in  th e  w o r ld . B u t  i f  G en era l R o b er tso n  a n d  h is  

c o u n se l d id  rea lly  b e lie v e  th a t th e  a n te c e d e n t tra n s
a c tio n  had p u t  an  en d  to  th e  r ig h t o f  Tomvouline, 
a n d  i f  after a lle g in g  th a t  Tomvouline h ad  c r e p t in to  
th e  ju d ic ia l m in u te  b y  error, th e y  w ere  m e t  b y  an  
a n sw er  th a t it  had  n o t crep t in  b y  error, b u t h ad  
b e e n  s tu d io u s lv  in ser ted  ; and  i f  G en era l R o b e r tso n  
in te n d e d  to  p rove th a t it  h ad  b een  in ser ted  w ith o u t  
h is  k n o w le d g e , I  do n o t k n o w  h o w  it  is  p o ss ib le  to  
fra m e an  issu e  u p o n  th is  p o in t , th a t it  w as im p ro p er ly  

a n d — in  th a t se n se  in  w h ic h  th e  w ord is u sed  b y  la w 
y e r s — b y  d ecep tio n  or fr a u d u le n tly  in tr o d u c e d , w ith 
o u t  a lle g in g  th a t it  w as so  in tro d u ced , an d  in tro 
d u c e d  b y  so m e b o d y . I  b e lie v e  i t  w o u ld  b e  fo u n d  
d iff ic u lt  in  our p r o c e ed in g s  in  th is  p a rt o f  th e  is la n d  

w h ere  th ere  w as a ch a rg e  o f  frau d , to  h o ld , b ecau se
i



th a t ch a rg e , su p p o sin g  it p er tin en t, is n o t u lt im a te ly  
m a d e  o u t, th a t ' i t  is th erefore  sca n d a lo u s, and o u g h t  
to  be e x p u n g e d .

T h e r e  is an oth er  c ircu m sta n ce  w h ich  m ak es th is  
o f  im p o rta n ce . T h e r e  appears to have b een  a n o tio n  
h e r e , th a t th ere  w as n o b o d y  to  answ er th is b u t G e 
neral R o b er tso n , a person  in n o  d egree g u ilty . Y ou r  
L o r d sh ip s  k n o w  th at in  our p roceed in gs in  C h a n cery  
i f  scan d a l is in tro d u ced , th ose  w ho rea lly  in tro d u ce  
it  m a y  be m ad e an sw erab le , n ot o n ly  in c o sts , b u t  
in  a w a y  w h ich  m a y  affect th em  m ore. A n d  it  
m a y  b e w e ll w o rth y  o f  con sid era tion  w h eth er , i f  a  
c o u n se l co u ld  so far m ista k e  w h at is m atter  o f  
p er tin en t a lleg a tio n , and  w h at is im p ertin en t, as 
to  in tro d u ce  w h a t is im p er tin en t and scan d a lou s, 
th e  e x p e n se  o f  e x p u n g in g  is to  fa ll on  o n e  w h o  
c a n n o t act w ith o u t ad v ice  an d  w ith o u t  an  ad v iser .

t i

B u t  for th e  sake o f  th e  gen era l in terests  o f  ju s t ic e ,  
a n d  th e  fair d iscu ssio n  o f  m atters in  d isp u te  b etw een  
m a n  and  m an , grea t freedom  o f  a lleg a tio n  m u st be  
a llo w e d , an d  i f  th a t b r in gs forw ard p o in ts  w h ich  it  
appears th ere  w ere  fair grou n d s for lit ig a tin g , I  do  
n o t k n o w , th a t b ecau se  th e y  bear hard in th e  first 
in s ta n c e  o n  A . or B . ,  it  b e in g  n ecessary  th a t th e ir  

'n am es sh ou ld  b e in tro d u ced , A . or B .  can  co m p la in  
o f  th a t c ircu m sta n ce . F o r  i f  ju s t ic e  ca n n o t b e d o n e  
w ith o u t b r in g in g  forw ard tran saction s and th e  a gen ts  
in  th ese  tran saction s in  th is  w a y , it n ecessar ily  b e
lo n g s  to  th e  cou rse  o f  ju s t ic e  th a t th e  ev il sh ou ld  be  
su b m itte d  to , t i l l  it  can  be seen  w h eth er  th e  a lleg a 
t io n  is rea lly  w an ton  scan d al, or w h eth er  it  is p erti
n e n t  m atter  b earin g  h^rd for th e  t im e , but no lon ger  
th an  t il l  th e  case is in q u ired  in to .

u  2
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PLEADING.-*.
COUNSEL.

It is necessary 
for the pur
poses of justice 
that great free
dom of allega
tion should *be 
allowed to 
Counsel in 
plead in<•S
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July s , i8 i5 .  J u d g m e n t— th a t th e  in ter lo cu to rs  in  th is  in c i-
v v------ ' d en ta l q u e stio n  b e  rem itted  for  rev iew .
PLEADING.—  A
COUNSEL.

Judgment. Agent for Appellant, C a m p b e l l .
Agent for Respondents, F r a s e r .

SCOTLAND.

APPEAL FROM THE COURT OF SESSION (1 s t DIV.)

B u r n e t  a n d  a n o th e r— Appellants. 

K n o w les— Respondent.

March 13, 
July5, 1815.

ROAD
TRUSTEES.

\

•When Road Trustees under an act of parliament do not 
follow the terms of the act in entering upon the grounds of 
individuals, they have no right to say that the compensation 
and damages shall be estimated by the jurisdiction created 
by the act, and the party injured has a right to insist upon 
having them ascertained by the ordinary tribunals.

And it seems that under such circumstances the trustees can
not insist upon the ground being estimated according to its 
value at the time of their wrongful entry, but that the 
estimate may be taken according to the.improved value of 
the ground at the time when the valuation comes to be 
made, by the authority and under the direction of the 
ordinary tribunals, acting with the consent and at the suit 
of the injured individual; apparently on the principle that, 
as the trustees have not adopted the proper* measures to 
acquire a right to the ground by force of the act, the right 
remains with the individual till the recompense or price is 
thus ascertained.

j

4

. W i l l i a m  K N O W L E S , o f  K ir k to n  o f  S k e n e  in

1 7 8 8 , p u rch ased  a sm all lan ded  p rop erty  in  th e  

n e ig h b o u r h o o d  o f  A b erd een , w h ich  had b e lo n g ed  to


