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precise amount of his loss, he should have no da- Junegs,isis.

mages at all. , . N
- . : B CONTRACT.—

WHEREB DA-

T oot ' MAGE 1S AD-
The judgment of the Court below reversed, and 77" "7 "

cause remitted with the above findings. PENSATION .
5 MUST BE

GIVEN.

- Agents for Appellant, SrorriswoobpE and RoBERTSsON.
Agent for Respondent, RicHARDSON.

. IRELAND.
APPEAL FROM THE COURT OF CHANCERY.

Hunt and others— 4ppellants:
. MAUNSELL— Respondent.

JouN GranaM had in his life time granted two annuities, or.- June 14,1813.
rent charges, to Ann Maunsell, the Respondent, stated to ‘——~ v
be in consideration of services; after his death his represen~- QUESTION
tatives applied the whole of his property in dischargé of in- or compeTI-
cumbrances and debts, to the exclusion of the Respondent’s T1ON BE-
demands. A sum of about 11,000/. had heen applied in ';:Yr?;: CRE
discharge of incumbrances, sulsequent to the date of her '
annuity deeds, and she filed her bill against the representa-
tives of Graham, to compel them to discharge her claims,
upon the ground that they were answerable to the extent of
the above sum, which she stated to have been misapplied.
The representatives (Appellants) answered, that the graot
of the annuities was voluntary, and ought to be postponed
to all just debts, or pro turpi causa, and therefore void. The
only evidence as to the consideration was that of a servant
in Graham’s family, who said, he believed that the Re-
spondent and Graham cohabited as man and wife—his wife

- being alive at the time. The Master of the Rolls directed
an inquiry as to the consideration, but the Chancellor on
appeal altered this decree, thinking probably that there
was no ‘sufficient evidence upon which to found an .
order for inquiry. This decision of the Chancellor was,

" however, reversed by the House of Lords. It was insisted

P2
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‘ June14,1813.  at the bar that the bill might have been dismissed, on the
\—~—authority of Priest v. Parrott, 2 Ves. 160.
QUESTION ' ‘

OF COMPETI- ) , e
TION BE- ‘ '

TWEEN CRE-

DITORS. J OHN GRAHAM, of Platten, in the county of

fgt(}:’%ham’ Mecath, deceased, in pursuance of marriage articles

1752, conveys prevmusly entered into on his marrlage in his mi-
his estates to

trustees, to se. NOTity with Dorothy Sophia Graham, in 1752,
cure (among being then of age, conveyed his estates to trustees
other thmgs)

3000/. forthe 1n trust, to the use of himself for life, remainder to

o %‘Eiﬁ: = his first and every other son in tail, reversion to him-

marriage. self in fee, on failure of issue male; and also for the
purpose of securing a jointure of 300l per annum
for his wife, and 3000/. for the younger children of
the marriage. One son William, who died a minor
and unmarried, and one daughter, Elizabeth Ger-
trude, were the only issue of the marriage.

14th March, Graham, the.father, by indentures dated 14th

1767,Grahar March, 1767, granted to the Respondent, Ann

granted to the : ) ) . .
Respondent  Maunsell, who it appeared resided with him in his
{wo annuities .« .o
of40i’and - house after a separation had taken .place between
72l himself and his wife, two annuities, the one of 40l.
the other of 72/, chargeable upon certain parts of
his estatés, and.saild to be in consideration of ser-
. vices performed by the Respondent to the grantor.
26th Sept. ~ IHe subsequeritly, in the 'same year, gave her two
1112116117’glv;:1he leases for lives of a certain portion of his lands, the

Respondent — one for her own life at a pepper-corn'rent, the other
two leases for -

lives. “for the lives of two persons named in the indenture,
at a rent of 1/. 10s. renewable for ever on payment
20th Feb.

1950, Bond of 2/. rcnt and a pepper corn fine. In 1770 Gra-
from Graham'ham executed his‘bond, dated 20th February in

to secure a

further provi- 'that year, to his daughter, conditioned for the pay-
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ment of 2000/. at his death, as an additional provi-
sion for her. On this bond judgment was entered
up in the Exchequer, in 1772. In March 1771,
the Respondent surrendered her leases in consider-
ation, as was stated, of 400/. paid her by Graham.
By an indenture dated 22d July, 1773, in consider-
ation of the Respondent relinquishing all claim to
the aforesaid annuities of 40/. and 72/., and certain
arrears said to have accrued due thereon, and also, as
was stated 1n the indenture, in consideration of the
.surrender of the above-mentioned leases, Graham
cranted heran annuity of 100/, for her life, to which

was to be added an additional annuity of 100/. for her Respondent.

life from the period of his death, in case she survived:

him; which annuities were charged, and to be
charged, upon certain of his lands in the indenture
specified. |

John Graham died on 17th Apnl 1777, having
previously made his will, dated 22d January 1776,
by which he devised all his real estates, (except the
lands of Knock Island of the yearly value of 20/
which he devised to the Respondent, besides be-
queathing her a legacy of 1,200/.) subject to the
payment of his debts and legacies, to Graves Cham-
ney, Iisq. his heirs and assigns, for ever, and ap-
pointed him sole executor and residuary legatee.
Chamney proved the will, and having entered into
the receipt of the rents and profits of the real es-
tates, and possessed himself of the personal pro-
perty, hé applied the produce in payment of the
judgment and sunple contract debts of the testator,
exclusive of the widow’s jointure, and the sums due
to Elizabeth Gertrude the testator’s daughter under
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Junel4, 1813.
e
QUESTION

OF COMPETI~
TION BE-
TWEEN CRE-
DITORS.

sion of 2000/.
to his daugh-
ter Elizabeth
Gertrude, on
which judg-
ment entered
in Easter term
1772.

Two other
annuities of
100.. each
granted to

A

Will of J.
Graham, 22d
Jan. 1776, by
which his
lands devised
to Graves
Chamney,

&c. &ec.

Chamney ap-
plies the pro-
duce n pay-
ment of judg-

ment and sin- -~

ple contract
debts, exclu-
sive of the
claims of the
Widow,
Daughter, and
the Respond-
ent.,
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June14,1813. under her father’s marriage settlement, and upon

" “——~—""the bond above mentioned, and also excluswe of the

QUESTION

S oeerr €laims of the Respondent.
tween opg. 10 November ‘1786 Elizabeth G. Graham filed
DITORS. her bill in Chancery against G. Chamney, the Res-

pondent, and others, praying ¢ an account of what
“ was due to her in respect of the aforesaid sums
“ and a sale of the lands charged therewith for the
‘“ payment thereof, and an account of the personal
“ estate of John Graham, and of prior incum-
Chamney sets “ brances.” Chamney 1in his answer set up the claims

the Res-
;J,’,,d;,ts“ of the Respondent, in respect of her annuitics, in

claims in pre- pyeference to the judgment debt of E. G. Gra-

ference to the
judgment ham. The cause was heard on the 6th December

j;‘;;;,’fe,‘.h" 17090, when it was decreed * that an account should

' “ be taken of the real and personal estates of John
¢ Graham, of his debts and legacies, and of the in-
‘“ cumbrances affecting the lands, of what sums were
¢ paid and what remained unpaid, and what was due
’ ‘““to E. G. Graham 1n respect of the sums aforesaid.”
joth October  The Master reported that up to 1st November1793

1794, Master Grayes Chamney had received out of the estates in
reports that

Chamney had question 32,390/, 7s. 3d. and had applied to the

applied np- . . . .
wardsof . discharge of incumbrances prior to the judgment

iﬁa?gf (’)‘f‘ l‘l'l'_'“‘ debt of the Plaintiff E. G. Graham 20,649/. 4s. 6d.

cumbravtes and in discharge of subsequent incumbrances
subsequent to

the judement 10,377[. 18s. 2d. and 1n discharge of simple con-

debt of the . . - . .
davghter, and tract debts 8906/. 15s. 9d. leaving a balance .in the

in payment of ‘hands of Chamney of 475/. 8s. 10d. and that there
:;:;fljegf: " was due to the Plaintiff 3,165/. 1n respect of her pro-
| . vision under the marriage settlement, and 4001/,

10s. 8d. in respect of her judgment debt.

- Before further proceedings Graves Chamney dicd,

!

» -
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having previously made his will, and devised and be-
queathed his real and personal estates to the Appel-
lants, against whom the cause was revived, and the
same was heard on the report and merits on Oth

July 1795, when it was ordered and adjudged

among other things, ¢ that the Plaintiff’s debts should
‘“ be paid, and that if necessary the lands of John
“ Graham remaining undisposed of should be sold
“ for payment thereof, without prejudice (in case
‘ that fund should be 1nsufficient) to her claims
‘“ against the estate of Chamney, as far as respected
“ the sum he had applied in paymen‘t of debts created
¢ ‘ubsequent to her incumbrance.” The remaining

lands were accordingly sold, including those of

213

June14,1813.

N

QUESTION
OF COMPETI~
TION BE-
TWEEN CRE-
DITORS.

Death of
Graves Cham-
ney, who had
devised his es-
tates to the .

Appellants.

Knock Island (which had been devised to, the Res-/

pondent), and the produce applied to, and exhausted
in, the discharge of incumbrances; and after the
whole of Graham’s property had been applied to
the payment of his just debts, a considerable sum
(as alleged by the Appellants) remained due and
unpaid.

In February 1799 the Respondent filed her bill
in Chancery, stating that the sum of 11,750/ 2s.
gd. had been misapplied by Graves Chamney, inas-
much as the same had been applied to the aischarge
of incumbiances which were subsequent to the date
of her deed of annuity, and thercfore praying that
the said sum of 11,750/ 2s. 9d. might be brought
into the Bank'of Ireland to answer her demands,
or that the estates of Graves Chamney should, after
account taken, be sold for that purpose.' The Ap-
pellants answered, that there was not any good or
valuable consideration given for the annuities, and

\

11th February
1799, Bill by
the Respond-
ent, praymg
that thesum

of 11,750L. 2s.
0d. said to
have been
misapplied,
should be
brought 1nto
the Bank of
Ireland by the:
Appellants to
answer her de-
mands.
Answer, that
there was no
consideration °
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given for the
annuities, or
that the con-
sideration was

Ulegal,

10th May
1804. Decree
of the Mnster
of the Rn”S
directing an
Inquiry as to
the considera-
tion,

14th Nov.
1806, Decree
of Chancellor
varving that
of the Master

. Df thc RO“Sv
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that they ought to be postponed to all the just debts
ofJohnGraham;andoneofthe Appell‘gnts,(A’thanasius
Cusack) stated in his answer ¢ that he had heard and
“ believed, that the Respondent, at the time of the
“ execution of the annuity deed, lived and cohabited
“ with the said John Graham, his wife being then
“ living, and that the annuity ‘was intended as a
““ recompence for the said service.” From the cross
examination” of a witness produced by the Res-
pondent herself, it 1n fact appeared, or was rendered
highly probable, that, though' the wife of John
Graham had survived him, the Respondent and
he had, for many years before his death, cohabited
together as man and wife. .On the 19th May 1804
the Master of the Rolls decreed ¢ that it should be
““ referred to the Master to inquire and report whe-
““ ther the Respondent gave any wvaluable consider-
““ ation for her annuities, and what was the nature
“ and amount of such consideration, if any, &c. &ec.”

"The Respondent acquiesced in the decree for

rearly a year, and proceeded on it before the

Master, who on the 23d October 1805, reported
that there was neither valuable nor adequate con-
sideration given for the annuities, But before the
report: was confirmed, the Respondent appealed to
the Chancellor from the decree of the Master of
the Rolls directing an inquiry, and his Lordship on

the 14th November 1800 decrced ¢ that the said

““ decree so pronounced by the Master of the Rolls
““ should be, and the same was, thereby waried so
““ far as the same- ordered an inquiry as to the
“ consideration paid by the Plaintiff, ( Respondent,)
“ for the two annuitics in the plecadings mentioned,

) 1
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“ and it was further ordered that it be referred Juneis,1813.'
“ to one of the Masters to take an account of ———

QUESTION
““ what was due to the Plaintiff, in respect of the or compers

“ said annuitics, and that the said Master shoula ,‘;i;’geifém

““also take an account of the estates, real and orroxs.

““ personal, of Grraves Chamney deceased, &c. &c.”
Against this decree of the Chancellor the Appel Appeal from

the Chancel-
. lants lodged their appeal. lor's decree to

the House of
Lords.

Sir S. Romilly (for the Appellants.) The ques-"
tion was, whether or not the Master of the Rolls
~ was right in ordering an inquiry to ‘the considera-
tion for which the annuity was granted. It might
perhaps have been insisted in the Court below, that
the bill should be dismissed, upon the authority of
the case of Priest w. Parrott, where Lord. 2 Ves. 160.
Hardwicke held, that though an annuity given to' a
woman as premium pudicitie might generally be
supported, yet where the man was marriéd, and the
woman knew it, it could not. He therefore sub-
mitted that, even if the bill had been dismissed,
their Lordships would not have reversed the judg-
ment. But the Court below, however, had not gone
that length. The Master. of the Rolls only directed |
an inquiry, and he could not conceive why that o
decision had been reversed by the Chancellor. The
demand might possibly be partly for wal. con. and
partly not, yet the creditors for val. con. must be
preferred to the voluntary claimants, and how
was all this to be ascertained and settled, except by
an inquiry before the Master? and he therefore sub-
mitted that the Master of the Rolls was right, and
the Chancellor wrong.

!
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Mr. Bell. There were two questions to be con-
sidered : 1st, Whether this was such a bond as
there was reason to believe ought to be set aside,
or at least postponed to the bona fide creditors; for
if it was, an inquiry was necessary. 2d, Whether
any thing had been before done that ought to pre-
vent such inquiry. As to -the first point, there
was no evidence of service, but this cohabitation,
and the case of Priest v. Parrott, remained un-

- shaken.

In regard to the 2d, there did not appear any
thing 1n the state of the property-that ought to pre-
vent the inquiry. The fund upen which the present
claim was made, had been actually applied, and
the question was whether it had been properly ap-
plied ; so that the matter stood as between her and

other creditors. Then what was the nature of the

debt? It was doubtful whether she could claim

against creditors or any other person., The Court
could not know what directions to give unti] 1t-saw
what was the real nature of these securities.

Mr. Richards (for Respondent.) The question
was, whether the Court would either presume that
the sccurity was void as being given on an impro-
per consideration, or vo'luntary, and to be postponed
to creditors. A voluntary grant was good against

. the person of the cxecutor, and the grantee might

sue the grantor. If mn 1707 a voluntary grant was
made and not furpi-causa, and it the arrears had
accumulated from ,that time till 1773, and thesg
were given up in consideration of another annuity,
then it would not be permitted to the grantor or
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€xecutor, to say that the consideration was not a
good one. Assuming for a moment that the annuity
of 1773 was given for a good conSIderatlon, 1t was
as good against the Appellants, as against the ori-
gmal grantor whom they represented. Now, in
the suit commenced by the daughter, Chamney the
devisee of the grantor insisted. upon the grants
of 1767 and 1773 to the Respondent, as grants
for valuable cansideration, and the Appellants there-
fore’ were estopped from saying that the grant was
void, or not for valuable consideration. She had

“been treated as an incumbrancer, and the validity
- of her claim insisted upen as such, They said that

the grant was voluntary;.but he contended that if
the grant of 17067 was yoluntary, that together with
the arrears formed a sufficient consideration for the
grant of 1773. But they said the grant of 1767
was for a base consideration, and therefore there
could be no arrcars. . There was not, however, the
least imputation against the grant of 1767. Mr.
Graham’s wife might be alive, and this woman

. 'might cohabit with him, but was the Court to pre-

sume that this was an unlawful cohabitation? RBut
suppose it were; was there any evidence of her
knowing that he wads married? None, and that cir-
cumstance took it out of the reason of the case of
Priest v. Parrott. 1f a grant was made to a wo-

219

June 14,1813,
N~
. QUESTION
OF COMPETI~
TION BE-
TWEEN CRE>
DITORS.

}

man before seduction, 1t was bad ; if after, it was -

good as a voluntary grant. If this deed had a vice, |

it was not upon the face of it; and did not appear
in any way that could ‘enable the Court to touch it.
No such fact had been proved in evidence, and in-
deed they did not attempt to give any evidence in
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Junel4, 1813. chief. They had only cross-examined a witness of the
—— Respondent’s, who said %e believed that this woman

QUESTION
' OF COMPETI-
TION BE-
TWEEN CRE=-
DITORS.

} Eq. Ca. -
Abr. 21.

e Atk. 152.

had cohabited with him in an unlawful way, but did
not specify at what time; so that, even 1if this testi-
mony were good as far as it went, still it was worth

~nothing. This was not to be tried by’ belief, but

according to the facts. There was no cross bill
filed against her to set aside the deed; and she
sald 1t was given for lawful services. It was in-
cumbent on them to'prove. the contrary if they de-
nied this; for a grant was to be taken most strongly

-against the grantor, whom the Appellants repre-

sented here. The Master of the Rolls ought not -
to have directed an inquiry, as no ground was laid
for it. Mrs. Maunsell came with an instrument
good upon the face of it, and upon the validity of
which the party on the other side had before in- .
sisted upon oath. What right then had the Court
to throw a cloud over a grant upon which the parties
had cast no imputation?

Mr. Maddocks. 'They said on the other side,
that when Mr. Chamney insisted upon the validity
of this grant 1n a former suit, he mistook the fact or-
the law ; but, upon the authority of Lightbourn .
IWeedon, he doubted whether they could take ad-
vantage of that circumstance. No furpis contractus
ought to be presumed, and services formed a good
consideration. They had brought forward no evi-
dence on the other side, to show that the consider-
ation was unlawful, and the arrears upon a volun-
tary grant formed valuable consideration for another
grant, as appeared from the case of Stiles v. the
Attorney-General, upon which the present Masterof
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the Rolls had acted in Gilham v. Locke, 9 Ves. 612, June14,1813, .
" The witness cross-examined by them spoke only as to ——~——
' his belief, and, at any rate, ‘his evidence did not ‘3;’?3’;‘,’,’;,.
oo either 'to 1767, or 1773. He had: only spoken :ifé‘ggs‘;m.
- generally. Why, then, nothing 'had arisen out of prross.
" the cause to form the ground of a reference; and,
in reality, this was referring the whole cause, instead
of any thing arising out-of it,to the Master, which
had . never been done since the time of James the

'Fil'St.

~.Sir 8. Romilly (in'reply.) The question here was,
Whether any inquiry should have been directed,
considering this as a case of competition between cre-
ditors ? for the Appellants stood ‘in the place of cre-
ditors who had been already paid, as there were no
other assets:to.answer this demand, 1f 1t should be
established. :He still insisted that the bill might
have been dismissed ; for the witness, though he
used-the word belief, was speaking to a fact which
-he-knew of his own knowledge, as far as knowledge
could generally extend on such a point. The re-
ference, under such eircumstances, was quite in the
usual course of the'Court. With respect to the
. canswer in the.former suit, -insisting upon the vali-’
dity of Mrs. Maunsell’s claim, as for valuable con-
sideration, it was impossible to say that this was an
admission for all purposes.

\

{

f ord Redesdale (after stating the case.) It ap- Judgment.

peared to him that the Master of the Rolls was in ,{!;;;"h‘ﬁs'tgr'ﬁf

“the right. This was a demand against the assets of :he ROL'f in
12
Mr. Chamney, of the same kind as that which Mrs. e

\
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- tion between creditors,

CASES IN THE HOUSE OF LORDS
Maumnsell had against the assets of Mr. Grahain j
which, as was alleged on her part, was good against

stmple contract creditors; and against subsequent
specialty creditors. So that this was in fact a ques-

If the demand was volun<
tary, it could not be set up against bona fide cres . .
ditors, The direction of the Master of the Rolls
was therefore quite of course, as the assets could. .
not be distributed without inquiry if any objection
was made. Even if the 11,000/. had been actually
in the hands of the representatives of Mr. Chamney,

if the objection were suggested, the debts ought not

to have :been paid without inquiry.

The Chancellor seemed to have thought, that
there was not sufhcient evidence of a want of valu-
able consideration ; but he differed from him there,
as the only consideration appearing in evidence,
was her having lived with Graham in a certain si-
tuation which the law did not admit as a valuable
consideration. The surrender on her part was ad-
mitted; and then it was said, that she, by giving
up her former rights, had given a valuable con-
sideration for the new annuities. That point, how-
ever, was open to her before the Master. It was no
reason against an inquiry, which was quite of
coursc. He thought, therefore, that the Chancel- .
lor’s decision on that point ought to be reversed.

Lord Eldon (Chancellor,) He agreed in sub-
stance with what had been said by his noble and
learned friend. A great deal of argument had been
used, to show that the Respondent had given a va-
luable consideration. That was entirely out of

place ; as that objection ought to have been made

2
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upon exception to the report. The only question
here was, Whether there was any ground for in-
quiry ¢ and he thought there was._

It was accordingly ordered and adjudged, that
the decree of the Court of Chancery, 14th Novem-
ber, 1800, varying the decree of the Master of the
Rolls, 23d October, 1805, be reversed, &c.

Agents, OpDIE, ODDIE, and FORSTER.

SCOTLAND.

\

APPEAL FROM THE COURT OF SESSION,

. - SHarP and others—Adppellants.
Bury and others— Respondents.

N\

Instrumenta noviter reperta not a ground for setting aside a
+ decree arbitral ; especially if the want of timely discovery
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May17, 1613,
\w

has been owing to the negligence of the party desirous of rorce anp

setting it aside.

: s S ’,
- T .
3 s ) . o —*
>

rI\ HE Appellants, merchants in Glasgow, pur-
chased from  the Respondents, calico-printers 1in
Manchester, goods to the amount of 6704/. 13s.
11d., to be paid in bills at nine months. The
goods were made up in two parcels, and the one
sent to Liverpool for the purpose of being shipped
for New York, the other to Glasgow to be sent to
the West Indies. An invoice and box of patterns

EFFECT OF A
DECREE AR-
BITRAL,

August, 1709.
Goods fur-
nished by Res-
pondents, to
order of Ap<
pellants.




