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TOVEY AND LINDSAY. June 9, 1813.

Lord Eldon (Chancellor). He had before stated WHETHER A
COURT HAS JURISDICTION TO DIS SOLVE AN

some important features in this case, which rendered SC0TCH
r  9 m COURT

it proper to send it back for review—more particularly jurisdic- 
ias it introduced, or might introduce, that extremely 
Important question which had been lately under the English 
consideration of the Judges here, relative to the j linel81813 

effect of a Scotch divorce on an English contract 
of marriage ; and as this question arose in both 
cases, he thought it right to remit both. The cases, 
in fact, embraced a variety of important questions, 
and it would be desirable to have the deliberate 
judgment of the Court below on all of them.

Agent for Appellant, G rey, Gray’s-Inn.
Agent for Respondent, Campbell, Duke-street, Westminster.
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FROM SCOTLAND.
#

W i g h t —Appellant.
D ic k s o n s —Respondents.

L e a s e  of lime-works, with stipulation on the one side to 
furnish, and on the other side to take, a certain quantity of 
coals from particular collieries. The full quantity not 
raised by the lessor from the collieries in question.—The 
lessee cannot, oq account of this failure, resort to other col
lieries for the whole of what he requires, hut only for the 
quantity he may want beyond the supply from the particu
lar collieries.

S lR  JO H N  DALRYMPLE, of Cousland, desi- 
rous of making the minerals on his estate subser- 

. yient to each other, granted a lease to the Respond-

Feb. 22,1813#'

construct tion op a leas*.
\

%



«

I

9

I

I

142 CASES IN THE HOUSE OF LORDS

Feb. 22,1813. ents, with the exclusive privilege of burning lime
in  th e  b aron y  o f  C ou slan d , provided th e y  co n su m ed

CONSTRUC- 1 "  i  •/
tion o f a a certain quantity of coal raised on the Same estate.
lease. T h e  m aterial w ords in  th is  lease w ere t h e s e *

\

“ Sir John Cousland is bound to f  urnish panwood 
from  the coal works at Cousland, so long as they 
are worked, at the rate o f  is. a cart o f  three 
bolls; great chores and panwood misted, as they 
stand in the mine, at the rate o f  Is. 6d* per carti 
o f  12cwt.;” ( thus making the one sort,' as is cus- 
tomary, deliverable by measure, and the other by 
•weight)*. “ And to make the said John and George 
Dickson certain, that no injustice shall be done 
them in that mixture, it is agreed, that a number 
o f  colliers> sufficient fo r  supplying the draw kilns 
with great chows and panxvood mixed, shall be set 
apart fo r  the sole supply o f  the lime works, and 
those colliers to keep a separate bing fo r  them, of 
what they cut down, of which no part shall be 

' sold or go to the use of any other person, except
the two or three inches of parrot coal at the top, 
which shall be set aside for the use of the said Sir 
John and his heirs, in case they shall desire to have 
i t ; and the said John and George Dicksoft ate not 
to be at liberty tfi purchase panxvood, or coals o f  
any kind, from  any other coal xvork, as long as they 
can be supplied at the above r a t e s (i. e. with the 
one description o f coal as well as the other,) “ from  
the Cousland coal works, under the penalty oj 5s.

. fo r  every cart they shall get elsewhere ; and i f  the 
Cousland coat stops> they ate to build no more 
kilns”

And in order to prevent the panvvood from
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h a n g in g  a burden  up on  th e  coal w orks, it is specially Feb. 22,1813. 
' agreed* that i f  the said John and George Dickson '

u  ^  # CONSTRUCT
do not consume 24,000 bolls of panwood in a year, Tiow of a 
the said teasers shall be at liberty to consume the LEASB* 
surplus pan wood in separate kilns by themselves or 
others

As the Respondents did not consume the quantity 
of panwood necessary to entitle them to their exclu
sive privilege of burning lime, Sir John Dalrymple 
granted a lease to the Appellant, with liberty to 
raise coal to supply the Respondents, and to bum 
lime for sale on his own account, with the difference 
between the quantity of Coal Consumed by the 
Respondents, and what they ought to consume.
The Respondents insisted on their exclusive privi

lege, and Stated as the reason for their not tak in g  the

stipulated quantity of coal, that the Cousland &oU' 
lie ry  was not w orked itt sUch a ffiafinef as to y ie ld  
them  a regular su pp ly, SO that th e y  w ere entitled  to 
resort to other collieries*

A question arose W hether cf great chow s ahd pan- 
% Wood * m entioned in the lease, did not mean €< great 

coals chow s (sm all pieces o f  coal,) and panwood 
(the refuse or Smallest coal).”

After a long course of litigation, not necessary to 
be particularly stated, the Court of Session decided 
upon the whole, in favour of the Respondents, by
an interlocutor, the material words of which are set\ 7
forth in the observations of Lord Redesdale.f

It was argued at the bar, that the Court by intro* 
during the word ‘ coal,’ had made a new agreement 
for the parties; and that it Was dangerous to.intro*

i
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Feb. 22,1813.

CONSTRUC
T I O N  OF A 
L EA SE .
June 23,1813. 
Judgment.
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»
d a c e  a w ord on m ere conjecture, w h en  th e  words, as 
th e y  stood  in  th e  lease m ad e sen se  w ith o u t it .

»

Lord Redcsdale read th e  m aterial w ords o f  th e  
lease  or leases to  th e  R esp o n d en ts  (v ide a n t e ) ; and  
observed , th a t a variety  o f  d isp u tes had  arisen re
sp ec tin g  th e m , w h ich  it  w as n o t necessary  to  m en tio n  
p articu lar ly . S ir  J o h n  D a lr y m p le , , th in k in g  th a t  
th e  D ic k so n s  had not used  th e  coal on  th e  esta te  
as th e y  o u g h t to  have don e, granted  another lease to  
W ig h t , th e  A p p e lla n t, em p ow erin g  h im  to  su p p ly  
th e  D ic k so n s  w ith  th e  q u a n tity  o f  coal w h ich  th e y  
w ere b ou n d  to  co n su m e, to  e n tit le  th em  to  th e  
ex c lu siv e  p r iv ileg e  o f  b u rn in g  lim e , for sale in  th e  
b aron y  o f  C o u s la n d ; or i f  th e y  d id  n o t co n su m e  
th e  proper q u a n tity , th en  em p o w erin g  h im  (W ig h t)  
to  burn  as m u ch  lim e  for sa le  on  h is ow n  accou n t, 
as cou ld  be burnt w ith  a q u a n tity  o f  coal a m o u n tin g  
to  th e  difference b etw een  w hat th e y  o u g h t to  tak e  
an d  w h at th e y  actu a lly  took .

T h e  m aterial q u estion  th en  w as, w h at th e  D ic k 
sons w ere o b lig ed  to  take, and W ig h t , as sta n d in g  in  
th e  p lace o f  S ir  J o h n  D a lry m p le , w as ob liged  to  fur
n ish . A  q u estion  had arisen w h eth er  46 great ch o w s  
“  an d  p an w ood  m ix e d ” m ea n t th e  ch ow s and p an 
w ood  ex c lu siv e  o f  th e  great coa l, or t h e . w h o le  o f  
th e  coal, as it stood  in th e  m in e , ex cep t th e  parrot 
coal at th e  top , as m en tio n ed  in th e lease. T h e  
C ourt o f  S essio n  had d eterm in ed ,  ̂ and h e th o u g h t  
p rop erly  d eterm in ed , th at th e  exp ression  m ean t th e  
w h o le  coal e x ce p t th e  parrot coal. A n  a ttem p t had  
b een  m ad e to  d istin g u ish  great ch ow s from  great

CASES IN THE HOUSE OF LORDS
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CONSTRUC-

coal, but from the whole of the lease taken together June 23,1sis 
it was clear that great coal was meant to be includ
ed, since the Respondents were to have the whole tion-oVI 
together as cut down by*the colliers. The inter- LEASE* 
locutors were numerous, and some of them not
material to be considered. The onlv one which re-

,  *
quired particular attention was that of the 23d of

__ .  ,

January 1806, where it was found “ that thePursuers,
‘ Messrs. Dicksons, were obliged to take, and the 
( defenders obliged to furnish them with, regular 
c wrought panwood to the extent of 24 bolls annually, 
i if raised at the Cousland colliery ; and also the 1 
( great coal, chows, and pan wood mixed as they stood 
6 in the mine, to the extent of 30 carts in each 
‘ month, and that upon failure to work such a quan- 
6 tity of pan wood yearly in a regular manner, tso 
‘ as to afford the Pursuers a constant supply for their 
c works, the Pursuers are entitled to have, and the 
c defenders obliged to furnish, the great coal, chows,
‘ and-panwood they raise, mixed, as they stand in 
e the mine, in terms of the leases, to the'extent re- 
6 quired by the pursuers for the supply of .their lime 
6 works, or at their option to be supplied from other 
i collieries.” Now, whether the Court of Session 

‘ understood this to the extent to which it went, or 
not, it certainly appeared on the face of it to go 
beyond the meaning of the lease. The great object 
had been the consumption of coal, and the Dick
sons were not at liberty to purchase their coals any 
where else, as long as they could be supplied from 

. the Cousland colliery properly worked. The sup
ply ought to be a ready and a fair one it was true;

YOL. I. L
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June 23,1813.

CONSTRUC 
T I O N  OF A 
LEASE.

I

%
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b u t then  it  w as eq u a lly  clear th at i f  th e  C ou slan d  
co lliery  sh ou ld  be p rop erly  w ork ed , th e  D ic k so n s  co u ld  
o n ly  resort to  o th er  co llier ies for th e  d efic ien cy , or th e  
difference b etw een  th e  su p p ly  and th eir  d em an d . T h is  
appeared to  b e th e  true construction  o f  th e  le a s e ; 
b u t it m ig h t be co n ten d ed  from  th is in ter locu tor , 
th a t i f  th e  D ic k so n s  w ere n o t fu rn ish ed  from  th e  
C ou slan d  col liery w ith  all that th e y  w an ted , th e y  m ig h t 

at th e ir  op tion  take the whole from  oth er co llier ies .
T h e  b e st m od e o f  p roceed in g  w ould  be to  rem it  

th e  in ter locu tors for review  to  th e  C ourt b elow , w ith  
fin d in g s to  th is  e ffec t:— T h a t th e  con stru ction  p u t  
b y  th e  C ourt' o f  S essio n  u p on  th e  lease, so far as 
rela ted  to  great coal b e in g  in ten d ed  to  be g iv en  to  
th e  D ic k so n s  w ith  th e  chow s~ and p an w ood , w as  
c o r r e c t — th at th e  D ic k so n s  w ere  n o t at lib er ty  to  
p u rch ase coals for th eir  lim ew ork s from  a n y  o th er  
m in e s  so lo n g  as th e y  w ere regu larly  su p p lied  from  
th e  C ou slan d  c o llie r y — and th at in  case th e  C ou slan d  
co lliery  sh ou ld  be regu larly  w rou gh t, th e  D ic k so n s  
w ere  b ou n d  to  take all th at sh ou ld  be raised , th e  su p 
p ly  b e in g  as regular as th e  nature o f  th e  co lliery  
w o u ld  p erm it— th e  m ix ed  coal to  be fairly  w rou gh t, 
and th e  p an w ood  su p p lied  to  b e o f  such  q u a lity  as 
w as fit to  burn lim e , and th at th e  D ic k so n s  w ere a t  

-lib erty  to su p p ly  th em se lv es  to  the e x te n t o f  th e  
d efic ien cy , and to that e x te n t  o n ly , from  oth er c o l
lier ie s . T h e n  he sh ou ld  propose to affirm  th e  in ter
locu tors as far as th e y  w ere co n sisten t w ith  th ese  fin d 
in g s , w ith  d irection s to  th e  C ourt below  to  vary th em , 
w h ere  it  m ig h t be required , for th e  pu rp ose o f  
m a k in g  th em  correspond.

\
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Lord Eldon (C h an cellor). T h ese  in terlocutors  
had been rep eated ly  under h is  con sid eration , and  
h e had found great d ifficu lty  in  u n derstan d ing  som e  
parts o f  th em . H e  agreed , how ever, in  th e  su g 
gestion  that had been m ade by h is nob le and learn
ed  friend . T h ere w ere tw o principal p o in ts to be  
con sid ered : F irst, w h ether th e  D ick so n s w ere en titled  
to  th e  great coal a lon g  w ith  th e ch ow s and panvvood, 
under th e  words “ great ch ow s and p an w ood ” in 
th e  lease. I t  had b een  said that it  w as too strong  
to  insert a w ord; b u t th e  answ er w as, that other  
w ords in  th e  lease cou ld  n o t have th eir  proper effect 
w ith o u t it. T h e  2d  p o in t w as, w h eth er the D ic k 
sons w ere con fin ed  b y 'th e  contract to su p p ly  th em 
selves from  other, co llier ies, o n ly  to  th e  ex ten t o f  
th e  d efic ien cy  o f  th e su p p ly  from  the C ousland  co l
liery . H e  was o f ,op in ion  th a t th e y  w ere so co n 
fin ed , i f  th e  C ousland  co lliery  was p roperly  w orked . 
T h e  C ourt below ' w ould  settle  the in terlocutors, 
and perhaps th ey  m ig h t see so m eth in g  in them  in 
co n sisten t w ith  th e  fin d in gs. I t  appeared to  h im  
how ever, that th e  w h ole  o f  them  m igh t be affirm ed  
ex cep t th at o f  Janu ary  1 8 0 6 , w h ich  seem ed to g ive  
an option  to the D ick so n s , w h ich  the true construc
tion  o f  th e  lease did not warrant.
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CONSTRUC
T I O N  OF A* 
LEA SE.

Where a ma
terial word ap
pears to have 
been left put 
of a lease by 
mistake, ana 
other words 
cannot have 
their proper 
effect unless it 
he introduced, 
the lease may 
he construed 
as if it had 
been inserted, 
though the 
particular pas
sage where it 
ought to stand 
conveys a suf
ficiently dis
tinct meaning 
without it.

T h e  cause w as accord in g ly  .rem itted  for rev iew  
w ith  the above fin d ings.

Agent for Appellant, C h a l m e r . y
*' *  ■ ,  i

• Agent for Respondent, M u n d e l l .
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