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Lord Redesdale concurred in this opinion. The July 12I isis«

were the persons who must take out licences, it pro
ceeded to describe what should be considered as a sale 
at auction. It was to be a sale u by outcry, knock- 
“ ing down of hammer, candle, by lot, or parcel, 
“ or any other mode of sale at auction, or zvhereby 
“ the last, or highest bidder, is deemed to be the 
xc purchaser.”

The w o r d s , o r  whereby the best or highest' bid- 
“ der is deemed to be the purchaser,” he considered 
as explanatory of what was meant by the word 
“  auction" and he conceived that all such sales were, 
for the purposes of this act, to be deemed sales at 
auction. Under this construction of the act, there 
was, in the present instance, clearly a sale at auction.

a p p e a l  f r o m  in t e r l o c u t o r s  o f  t h e  c o m m is s a r y

COURT AND COURT OF SESSION.

his family at Durham, for the education of his children, s o l v e  an 
and is again employed in the military service, but still keeps E n g l i s h  

. his family at Durham, where it remains for about ten years, m a r r i a g e .

\

' Judgment of the Court below affirmed.
I
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English deed of separation between the husband and wife* 
by which he permits her to choose her own residence, and 
she resides in England. Two actions of divorce against her 
in the Scotch Courts, on the ground of adultery ; one lay- 

' <- ing the acts of adultery in England, the other laying them
in Scotland. Question,. Whether the Scotch Court, under 
these circumstances, has jurisdiction to dissolve the mar
riage >

I I S  • CASES IN THE HOUSE OF LORDS,
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1  H E  parties in this case differed in a variety of 
particulars in their statements of facts, but appeared 
to be agreed in those which were most material.

The Respondent, eldest son and heir of Mr. 
Bethune, of Kilconqhuar in Fife, was born in Scot
land, where he chiefly remained till he went to 
Gibraltar in 1 7 8 1 , with the /3d regiment. The 
Appellant vyas a native of England, and spent her 
youth there according to her own statement, though 
according to that of the Respondent, she left Eng
land at five years of age for Scotland, where she re
mained till she was sixteen years of age, and then 
went to Gibraltar, where her father, Col. Tovey, was 
stationed. There the parties met and were married 
in 1783, by the Chaplain of the 73d regiment, ac
cording to the rites of the Church of England, as 
the Appellant stated. In 1783, or 4, the regiment 
was ordered home and disbanded; and the parties 
resided at Perth till 1 7 8 6 , when the Respondent was 
put on full-pay in the 2 6 th regiment, which he 
joined in Ireland, but soon returned to Scotland, 
He afterwards, in 1 7 8 0 , went to Canada with the 
regiment, leaving his family at Perth, but returned 
in 1790, when he retired on half-pay, and resided* 
in Fife till the end of the year 1 7 9 2 , Up to this time



it seemed to be admitted, that the Respondent’s 
domicil was in Scotland.

In 1 7 9 2 , the Respondent removed with his family 
to Durham for the purpose, as was stated, of the 
education of his children. In about a year after, he 
was again employed in the army ; sold out in 1 / 9 4 , 
but soon after procured an appointment in the Com
missariat department, in which he still remains as 
Deputy Commissary General. During this period 
he was occasionally absent on duty in various places, 
but his family remained at Durham, where he him
self joined it as often as he had' an opportunity.

In 1802, a misunderstanding having arisen be
tween him and his wife, they agreed to separate; 
and a deed of separation according to the law of 
England was executed, by which * he agreed to pay 
to her trustees an annuity of 125/. for her life, 
whether sole or married. By this deed also it was 
specially agreed, cc That the said M artin Eccles 
Lindsay shall and will permit and suffer the said 
Augusta Margaret Tovey Lindsay, to live, inhabit, 
and reside separate and apart.from the said M artin  
Eccles Lindsay, in such place and places as she 
shall think proper: atid shall not, nor will at any 
time during their jo in t lives, sue, prosecute, or mo
lest the said Augusta Margaret Tovey Lindsay, 
or any person or persons in whose house or family  
she shall 7'eside, or be entertained, fo r , or o?i ac
count o f such residence or entertainment, or o f he7* 
living separate. and apart from  him the said 
M artin Ecclcs L in d sa y —From tlirs time the Ap
pellant appears to have resided chiefly in England, 
though she was occasionally in Scotland. The Re-
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1 2 0 CASES IN THE HOUSE OF LORDS

May 2 4 , 1 8 1 3 . spondent some £\me .after raised an action against
her before the Commissaries of Edinburgh, for a

V /H ETHER A  * ^  (
scotch divorce, on the ground of adultery; and libelled in 
court has hjg summons, that;the defender ie had both before
J U R IS D 1 C -  '
tion to dis- and since the separation given herself up, at many
English different times and places, to adulterous practices, 
marriage? ancj particularly at Bishop Auckland, near Durham.” 
Action of di denied the jurisdiction, but it was sus-
Jurisdiction of tained by the Commissaries, and afterwards by the 
saHesTustain- Court of Session, on the ground, 1 st, That the Re- 
5? hy tl?e, spondent had a domicil in Scotland ; and 2 d, ThatCourts below. \

* his domicil m ust fix that of his wife. From the in* 
terlocutors of the Commissaries, dated respectively 

. April 5th, and May 2; 1805; and from those of 
the Court of Session, dated May 22, 1 80t), and 
27 th January 18073 the defender appealed. Pending 
this last mentioned process, the Respondent iiv  
stituted another suit o f the same nature, but libelly
ing on acts of adultery committed in Scotland, “ pair 

ticularly in the House of Logie, in the county of 
“ Perth, and at various places in the counties of Perth 
“ and Inverness, and other parts of Scotland, in the

m

“ months of June, July, August, September, and 
October, in the year 1807.”-. The Commissaries

and Courts of Session decided in this action also in/ *
Feb. 8„ 1 8 1 1 , favour of the Respondent. The interlocutor of the

Court of Session, to which they afterwards adhered, 
is in these terms : “ The Lords having resumed con
sideration of this petition, -and advised the same 
with the answers thereto, in respect that the pur
suer is now confessedly domiciled in Scotland, and 
that the deed of .separation is revoked, they adhere 

•to the interlocutors reclaimed against, and refuse

1
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the desire o f  the petition.” From this ju d gm en t the  
defender likew ise appealed, and both causes were 
heard the sam e day, but argued separately ; it being' 
im agined that the acts o f  adultery being in the one 
ca^e laid in E ngland, and in the other, in Scotland, 
m ight possibly be held to form a material dis
tinction.

1

Sir S. Romilly and M r. Holroyd (for the A p
p ellan t.)’ In  order to decide w hether the Scotch  
Courts had* jurisd iction  in this case, tw o questions 
were to be considered : 1st, W hether the R espond
ent’s dom icil was ,in Scotland ? 2(1, W hether, i f  it  
was, the w ife’s dom icil followed his ? As to the first 
point. M r. L indsay w ent to D urham  by choice, and  
established his fam ily there lor ten years; and  
though his original dom icil was in  Scotland, he  
m ust now be taken to be dom iciled in E ngland, and  
any subsequent residence in Scotland, as he was in  
the m ilitary service o f  governm ent, could not change  
his last dom icil properly acquired. A  'boy residing  
at any place1, m erely for education, by the doctrine  
o f  the civil law acquired no d o m ic il; but th is did  
not apply to the case o f  a man residing w ith  his 
w hole fam ily, even though only for the education o f  
his children. T h e R espondent had cited  the follow 
in g  au th ority ,in  his favour as to the question o f  
dom icil : “  D om icilii quoque intuitu conveniri quis-

que potest, in eo scilicet loco, in quo larem, re- 
“■runique ac fortunaruni suarum summam con- 
(( stituit, unde rursus non sit discessurus, si nihil

avocet, UNDEGLUE C U M  P R O F E C T U S  E S T , P E R E -

V grinari v id e t u r .” B u t this rather m ade against,

i

May 24,1813.
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Bruce and 
Bruce, 2  

Bos. and Pull 
2 2 9 . Doni. 
Proc.'
April I7 9 O.

Marsh v. 
Hutchinson, 
2. Bos. and 
Pull. 2 2 6 .
Brunsdan and Wallace, 
Feb. 9 , 1 7 8 9 .

h im , for th e  resid en ce at 'D u rh am  cam e ex a c tly  
w ith in  th is  d efin ition . H e  had  estab lish ed  h is  h o m e  
th ere, h is  h ou seh o ld  g o d s, h is  fa m ily . T h e  c la im  
o f  ju r isd ic tio n  ratione domicilii w as therefore a lto 
g eth er  u n fou n d ed . T h e  facts o f  h is  b e in g  born  in  
S co tla n d , and b e in g  h e ir  to  an esta te  th ere , o n ly  
proved  th a t h is orig inal d o m ic il was in  S co tla n d . 
W h e n  h e cou ld  se lect for h im se lf, h e  ch ose  a n o th e r ; 
and th eir  L ord sh ip s w ou ld  overturn  th e  m ost so 
le m n ly  d ec id ed  cases i f  th e y  w ere to  say th a t h e  d id  
n o t th ereb y  acquire a n ew  d o m ic il. Lord Thurlow 
had d ecid ed  th a t a n ative o f  S co tla n d , an O fficer in  
th e  E a st In d ia  C o m p a n y ’s serv ice  .w as d o m ic iled  in  
E n g la n d , (secus i f  h e  h ad  b een  in  th e  g o v ern m en t  
serv ice), th o u g h  th ere  w ere le tters o f  h is  produced  
sta tin g  h is  in ten tio n  to  return and  en d  h is d ays  
in  h is  n ative c o u n tr y ; and  Lord Eldon after
w ards con firm ed  th e  d octr in e  la id  dow n b y  Lord  
Thurlozv. T h e se  and th e  case o f  S ir  T . W a lla c e  
w ere d ecisive  au th orities aga in st th e  c la im  o f  ju r is 
d ic tio n  ratione oi'iginis. I t  w as m onstrous to  say  
th a t th e  p lace  w h ere  a m an first drew  breath w as  
a lw ays to  be h is  d o m ic il w herever h e  m ig h t reside. 
T h e  case o f  S ir  T . W a lla c e  w as also  an au th ority  
aga in st an y  c la im  o f  ju r isd ic tio n  ratione rei sitce> 
th o u g h  th a t reason w as stronger in  th e  case o f  S ir  
T . W a lla c e , w h o  had  an estate  and  a d ig n ity  in  
S co tla n d , w hereas th e  R esp o n d en t here h ad  o n ly  an  
ex p ecta tio n . T h e  ratio rei si tee w as g o o d  to  su p -

m

port an action  o f  d eb t or d am ages, b u t it  was to ta lly  
in ap p licab le  w here th e  object w as to  have a m arriage  
declared  vo id , or to  ob ta in  a d ivorce. T h e  ratio * 
loci contractus w as q u ite  o u t o f  th e  q u estion , as th e
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m arriage took  p lace at G ibraltar w ith in  th e  pale o f  
th e  E n g lish  law . T h e  ratio delicti w as also o u t o f  
th e  q u estion , as th is w as not a. crim in al prosecution , 
b u t a c iv il action . T h e  R esp o n d en t had also  re lied  
u p on  th e  case o f  “ Pirie and Lunan,” but as th e  
m arriage there was contracted  in  S co tlan d , it  had no  
application."

. 2 . T here was no p lace here for th e  rule o f  S co tch  
la w — that th e  h u sb an d ’s^br?/;;? regu lated  that o f  th e  
w if e ; for it  w as exp ressly  stipu lated  by  th e  deed  o f  
separation , th at she shou ld  reside w herever sh e  
.p le a se d ; and she had ch osen  to  reside in  E n g la n d , 
w here sh e had been  born. T h e  very nature and  
operation  o f  th is  su it supposed th at th e  parties w ere  
separate. T h e  rule was founded  on th e  co m m u n ity  
o f  interests b etw een  th e  husband and w i f e ; b u t it  
w as absurd to ap p ly  th at ru le w here th ese  in terests  
w ere d irectly  op p osed  to  each  o th e r .' v H e  w as per
suaded th e y  cou ld  p rodu ce no  good  au th ority  for 
th eir  doctrine, and in  th e  absence o f  au th ority  it  
w as fair to  consider th e  con seq u en ces th a t w ou ld  re
su lt from  th e esta b lish m en t o f  th e  doctrine w h ich  
th e y  con ten d ed  for. T h e  * con seq u en ce w ou ld  b e  
th a t S co tlan d  w ou ld  b ecom e a p lace w here persons  
w ish in g  to  v io late their  m ost so lem n  en gagem en ts  
w ould  assem ble from  all quarters o f  th e  g lob e for th e  
con su m m ation  o f  th eir  in iq u ity . A  person having  
h is orig inal d om icil there and return ing to i t ,  or 
g o in g  to i t  and resid ing  a few  m on th s, m ig h t ap p ly  
to  th e  C om m issary  C ourt, and prove a lleged  acts o f  
ad u ltery  against h is w ife , w h ich  sh e cou ld  have no  
op p ortu n ity  o f  con trad ictin g , aild so obtain  a divorce  
for ever.

May 24,18IS
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A  third p o in t w as, th a t an E n g lish  m arriage be* 
in g  in d isso lu b le  b y  the th e  E n g lish  law , cou ld  n o t  
be d isso lved  b y  a S co tch  d ivorce, in  any  o th er  w ay  
than by an act o f  th e  leg isla tu re,

M r. Adam (for the R esp o n d en t). M ajor L in d sa y , 
h e apprehended , m ig h t have g o n e  in to  ev id en ce  o f  
acts o f  adu ltery  co m m itted  in S co tlan d , even  in  th e  
first cause, under th e  general w ords in  th e  su m 
m o n s, u at many different times and places.” H e
w as born in S co tla n d , and heir to a con sid erab le

< *

esta te  in  , th at co u n try , and therefore h is case re- 
sem b led  th at o f  L ord  S o m erv ille , w ho w as born in  
S cotlan d  ; but w ith o u t b e in g  a P eer o f  P arliam en t, 
resided  o n e -h a lf  o f  tlm  year in L o n d o n ;  and y e t  it  
w as found  th a t ’h e had n ot lo st h is d om ic il in S c o t
lan d . M r. L in d sa y  was m arried at G ibraltar, w h ile  
in  th e arm y, at a tim e w h en  it was ad m itted  he had  
n o t ch an ged  his d o m ic il.

Chancellor. T h is  is a case o f  a S co tch m an  m arry
in g  an E n g lish  w om an in E n g la n d , (for so it m u st  
b e  co n sid ered ) w here m arriage was in d isso lu b le . 
T h e  tw elv e  J u d g e s  had la te ly  d ecid ed , that as b y  
th e  E n g lish  law  m arriage w as in d is so lu b le ; a m ar
riage con tracted  in E n g la n d  cou ld  n ot be d isso lved  
in  any  w ay e x ce p t b y  an act o f  the leg isla ture. .

M r. Adam. T h is  w as too  serious a p o in t to b e  
con sid ered  in  th is  in cid en ta l mariner upon a q u estion

% 9

o f  ju r isd ic tio n . I t  had not been at all started in  th e  
C ou rt b elow . T h e ir  L o rd sh ip s w ould  hard ly  re
m it  therefore on  th is  grou n d , as th e  rem it m u st be  
app licab le to  th e  state o f  th e  p lea d in g .

CASES IN THE HOUSE OF LORDS

%
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SOLVE AN 
E N G L I S H

Chancellor. You say the marriage ought to be May 24, 1813, 
dissolved. Her answer to that is, that being con- '--- v——*
tracted within the pale of the English law, it is in- ^ ctch** A 
dissoluble. * c o u r t  h a sv . . . JURISDTC-

M r . Adam. That was a question of international t i o n  t o  d i s -  

law, and the Commissaries had, since they knew of the 
decision of the twelve Judges here, still maintained m a r r i a g e ? 

their authority to dissolve an English marriage if Loll>scase*»%' o  O . .» ,
the parties were domiciled in Scotland. But grant-

$

ing, for argument’s sake, that they could not dissolve 
an English marriage which the English law declared

i

to be indissoluble, still .he should contend that this 
was not properly an English marriage, and was 
therefore one that, they could deal with. But first, 
as to the domicil of Mr.-Lindsay, if he went to 
Durham for the special purpose of educating his 
children, even though he took with him his whole 
family, he did not acquire a new domicil, as he did 
not go there animo remanendi but ammo revertetidi, 
and this brought the case within the reason of Lord 
Somerville’s. Besides, the question of forum  was 
not exclusive; and though it were admitted that 
he acquired a .new one, it did not therefore follow 
that he lost his old forum .

With respect to the marriage, it was performed 
by the Chaplain of the 73d regiment, which is a 
Scotch' regiment. The Chaplain was probably a 
Clergyman of the Church of Scotland, and, it was 
to be presumed, did not use the ritual of the English 
Church. • It was therefore a marriage over which the 
Scottish Courts hadi jurisdiction. But it was said, * 
that the marriage took place within the pale of the'
English law. Why, then, it could not be a good

5
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E n g lish  m arriage, as th e  so lem n ities  required  b y  
th e  M arriage A c t  had  h o t been  com p lied  w ith , an d  
th e  m arriage had o n ly  b ecom e valid  b y  th e  su b 
seq u en t co -h ab ita tion  in  S co tla n d  ; so th a t i t  w as in  
fact a S co tch  m arriage. A s to th e  deed  o f  separation , 
th at o n ly  gave th e  w ife  lib erty  to  live  separate from  
her h u sb an d , bu t did n o t g iv e  a san ction  to ad u ltery , 
and therefore th e  ad u ltery  p u t an en d  to  th e  d eed  
as to  th e  p resen t purpose. I t  w ou ld  be contra bonos
mores to estab lish  a different rule. T h e n  th e  w ife

• » • * 
w as a proper ob ject o f  the s u i t ; and , i f  she was, her
h u sb a n d ’s forum  was her’s. T h e  Case o f  Pirie and
Lunan , was a stron g  au th ority  for th is  ; th e  w ife
and husband b e in g  there d o m ic iled  in  E n g la n d ,
(b u t th e  w ife still fo llo w in g  h is orig in a l forum .

M r. Brougham  (on th e  sam e s id e ). H e  w ou ld  state  
th e  reasons w h y  he th o u g h t th a t the q u estion  o f  
in d isso lu b ility  had no  p lace  here. T h e  m arriage  
w as n ot celeb rated  in  such  a w a y  as to  m ak e it  a  
good  E n g lish  m arriage; and  it  o n ly  b ecam e su ch , 
or rather th e  m arriage w as a ltogeth er  co n stitu ted  in  
S co tla n d , b y  th e  p a rtie i liv in g  th ere togeth er , and  
b e in g  h ab it and repute m an and  w ife. I t  was th ere-  
fore a S co tch  m arriage, and th e  rule w h ich  governed  
L o lly ’s case, th a t an E n g lish  m arriage w as in d is
so lu b le , had  n o th in g  w h atever to  do w ith  th e  pre- 
se n t q u estio n . B u t  su p pose th is  w ere an E n g lish  
m arriage, th e ir  L o rd sh ip s w ere th ere s itt in g  as a  
S co tch  C ourt, and m u st d ecid e accord ing to th e  law  
o f  S co tla n d , and n o t be govern ed  b y  th e  d ec is io n s  
o f  foreign  ju d g e s  and  th e  ru les o f  a~ foreign  la w , 
for such  th e  E n g lish  law  w as as to  th is  purpose. 
T h e  S co ttish  C ourts b e lo w  h a d , s in ce  th e  d ec is io n  o f



\

ON APPEALS AND WRITS OF ERROR. 127

W H E T H E R  A .
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th e E n g lish  J u d g es  in  L o lly ’s case, rep eated ly  co n - M ay 24, t s i 3 . 

firm ed their ow n ju d g m e n t upon lo n g  and elaborate  
argum ent. I f  th e  decision  in L o lly ’s case w ere c ited  scotch 
in  th e  C ourt b elow , w h at w ou ld  be th e  answ er? COURT1IAS' ... JURISDIC-
T h a t it w as a case o f  foreign  la w : that th e  op in ion  t i o n  t o  d i s -

o f  th e  E n g lish  J u d g es  w as in titled  to great w e ig h t
*  _

b y  w a y  o f  illu stration , b u t that it was no authority , marriage. 
T h eir  L ord sh ip s s itt in g  there as a S cotch  C ourt 
cou ld  not ju d ic ia lly  even  k n ow  th at an E n g lish  m ar
riage w as in d isso lu b le , ex cep t th e  fact w ere averred  
on th e  record, and proved. T h ere  w as here n o  
such averm ent. T h e  sam e observation app lied  to th e  
deed  o f  separation. • H e  need  not argue w hat was 
th e  effect o f  a deed  o f  separation accord ing to th e  
law  o f  E n g la n d ; because, i f  that was in tended  to  
b e relied  upon , it  ou gh t to  have b een  p leaded  and  
proved. T h e y  treated th ese  p o in ts on  th e  other sid e  
as m atters o f  law , w hereas here th ey  w ere m atters  
o f  fact, and  o u g h t to  have been  proved.

But this case did not at any rate come wTithin the 
decision in Lolly’s case, of which he had a note 
taken by himself at the time the judgment was de
livered ; the judges “ were unanimously of opinion 
upon the points reserved, that a marriage solemnized 
in England was indissoluble by any thing, except.an 
act of the legislature.” Now it was one thing to say, / 
that such was the law in regard to marriages solemn- 
nized in England, and another to say that the same 
law was applicable to marriages contracted in the 
colonies. ‘ By the 2 6 th of George the Second, c. 33, 
certain solemnities were strictly required to consti
tute a marriage; but these were not necessary in 
the colonies, and it was offered to be proved'in this

✓  ̂
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May.24,-1813. case, that the most material of them had not been
com p lied  w ith . G ran tin g  th en  for a m o m en t, that
th e  d ecision  in  L o lly ’s case cou ld  be ju d ic ia lly  *
n oticed  here, it  d id  n o t a p p ly , as it  o n ly  related to  

t i o n  t o  d i s -  m arriages so lem n ized  in  E n g la n d . A t all even ts, n o
law yer in  th e  S co ttish  C ourts had ever q u estion ed  
th eir  pow er to  d isso lve an E n g lish  m arriage, and  
their  L ord sh ip s therefore w ou ld  be cau tiou s h ow  
th e y  broke in upon w h at had a lw ays been  considered  
as th e  leg itim a te  pow er o f  th e  S co ttish  C ourts.

11 is friends on th e  o th er s id e , how ever, had c o n -  
fined th eir  observations ch iefly  to tw o p o in ts . 1st, 
T h a t th e  R esp o n d en t’s d o m ic il was in  E n g la n d . 
2 d , T h a t even i f  he w ere d om iciled  in  S co tla n d , 
th e  deed’ o f  separation had g iv en  the. A p p ella n t a 
d istin ct d o m ic il. In  regard to  th e  d o m ic il, h e  co n 
ten d ed  that M ajor L in d sa y  w as d o m ic iled  in  S co t
lan d , and n o t in E n g la n d , and c ited  the case o f  
Somerville and Somerville, w here th e  M aster o f  
th e  R o lls , w h o  decid ed  it, relied ch iefly  on  th e  forum  
originis. L ord  S o m erv ille  w ith o u t b e in g  a P eer  
o f  th e  B r itish  P arliam en t, resided  h a lf  th e  year in  
L o n d o n ; b u t th e  M aster o f  th e  R o lls , as h is  con
n ectio n s, h is esta te , and h is  hered itary  honours  
w ere S c o ttish , and  as h e returned to  S cotlan d  every  
year, and resided there th e  h a lf  o f  the year, d ec id ed

\  i

th a t h e  w as to be con sid ered  as d om iciled  in  S c o t
land . S o  it was w ith  M ajor L in d sa y . H e  had for a 
t im e , for th e  purpose o f  ed u ca tin g  his ch ild ren , re
sid ed  in  E n g la n d , b u t returned again to S co tlan d , 
w h ich  he a lw ays con sid ered  as h is hom e, and he  
w as h e ir  to  a con sid erab le  landed  estate  in that 
cou n try . ^Taking it  for gran ted , th en , th at h is d o m ic il

5. Ves. 750.

t
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domicil of the wife followed that of the husband, / ' v /1 • 1 rr r-' i i 1 r» WHETHER Athe next question was, as to the enectot the deed ot scoich 
separation. By the Scottish law.a deed of separa- jur^ dic-* 
tion between married persons was revocable at the tion to dis*»• * # # ' SOLVE AN
will of either party, and their Lordships being'English •
then a Scotch Court, must decide according to the MARRIAGE?..
Scotch law. By the English law, a deed of sepa- |
ration between husband and wife could not be re-1 !
voked, but by the consent of both parties, (although \
that was taken for granted rather too rashly); but

/  •

supposing it to be so, still their Lordships could 
not take notice of that doctrine, as it was contrary 
to the principle of the Scotch law of marriage; its 
validity, as a deed of separation irrevocable except 
by the consent of both parties, was confined to the 
territory of England. The Scotch Courts could not 
notice it as such; they knew no more of irrevocable 
deeds of separation, than they did of indissoluble 
marriages. Whoever appealed to the law of any 
particular country must be concluded by i t ; and 
the Appellant, by bringing forward this deed, ap
pealed to the Scotch law. But it was quite out of

m

place here on another ground ; for the fact of its
being irrevocable by the law of England was not
pleaded below, and therefore no notice could be
taken of it by their Lordships. By the law of Marshall and
England, however, the question of irrevocability did 8

not appear to be clearly established, but it was at
any rate clear, that by the law of Scotland, such a
deed might be revoked at the option of either party;
and here there was an express revocation by the
husband. No case could be cited where the Scotch

t

vol. r. K
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was in Scotland, and that by the rule of law,
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CASES IN THE HOUSE OF LORDS

C ourts refused  to  sustain  th eir  ju r isd ic tion  t6  d is
solve a m arriage, m erely  because it  had  b een  co n 
tracted  in another co u n try .

Sir S. Romilly in  rep ly . I t  fti&dfe no difference in  
th is case, w h eth er  th e  m arriage w as Solem nized  in  
E n g la n d  itse lf, or in  a c o lo n y , w here th e  law s o f  E n g 
land prevailed . T h e  p o in t d id  n ot d ep en d  u p on  th e  
m arriage act; an E n g lish  m arriage Was in d isso lu b le  
hY th e  com m on  la w . T h e  q u estion  th en  w as, 
w h eth er  an in d isso lu b le  E n g lish  m arriage co u ld  bo  
disso lved  b y  th e  S co tch  C ourts ? and th is  b rou gh t it  
d irectly  to  th e  p o in t in  L o lly ’s caset th eir  L o rd sh ip s  
sat as a S co tch  C ourt, it  w as t r u e ; b u t w h en  th e y  
Were ca lled  Upon to  d ec id e  a q u estion  o f  E n g lish  
la w , th e y  m u st o f  n ecess ity  take th e  E n g lish  law  
in to  con sid eration . T h e  case o f  L ord  S o m erv ille  
had no resem b lan ce to  th e  p resen t. L ord  S o m erv ille  
k ep t an esta b lish m en t in  S co tla n d , and  a lw ays re^ 
sid ed  th ere on e h a lf  o f  th e  year. In  th e  p resen t case
th ere  w as a tota l ab an d on m en t o f  resid en ce in  th a t
co u n try . B u t  it  Was said , th at th is  w as for th e  pur-1
p o se  o f  ed u ca tin g  h is fa m ily . S u p p ose  it  w ere So,
th e  ab an d on m en t w as npt th e  less co m p lete . T h e
argu m en t on th e  o th er  sid e  Went th is  le n g th , th a t
th ere  co u ld  b e no  ab an d on m en t o f  a d o m ic il in

*

S co tla n d , if  a n y  reason co u ld  be assign ed  for  
lea v in g  it . T h e  case o f  a b o y  or y o u n g  m an a t  
schoo’i or co lleg e  w as to ta lly  d istin c t from  th e  pre
sen t; h e  d id  not ch a n g e  h is d o m ic il, because h e  w as 
still supposed  to form  a co m p o n en t part o f  h is  father’s 
fa m ily . T h e  case o f  S ir  C harles D o u g la s  w as a lso  
in  p o in t, and was. in  som e respects stronger th a n  
th e  p resen t. W ith  resp ect to th e  deed  o f  separation ,

V
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th e y  d id  n ot co n ten d  o h  th e  part o f  th e  A p p ellan t, May24, i 8i3; 
th at it m ade her U jetiie sole ; thfcy o n ly  said , th at  
it  exp ressly  provided that sh e shou ld  have a sepa- scotch 
rate d om icil i f  sh e chose* M r. Brougham said th at j°Risi)i6-^ 
th e  d eed  w as c learly  revocable b y  th e  husband , ti*on to dijt-
W ithout th e  Consent o f  th e * w ife ;  b u t h e d id  h o t ENGLi$u 
k n ow  w here Mr: Brougham found  th at law . I t  w as MAililIA6t* 
d irectly  th e  reverse, ex cep t th e  husband’s object w as 
to  revoke for th e  purpose o f  resid in g  w ith  her, and  
even  th en  h e  cou ld  o n ly  revoke w hen there w as n o  
ju s t  cause o f  separation* such  as harsh trea tm en t, Erskine, io i* 

& c.; instead  o f  b e in g  m ore revocable, it  w as less re
vocab le b y  th e  law  o f  Scotland* th an  b y  th e  law  o f  
E ngland*

ADULTERY IW 
SCOTLAND.

SECOND CAUSE.

T oveY— Appellant.
’LtsbdXY-̂ RespOndeiiti

i

Si? S. Romilly and Mr* ltblro$d. T h e  o n ly  dis- ACTS OT
tihctiori in  th is Cause w as, th a t th e  acts o f  adu ltery* •/

w ere la id  in  Scotland*, w h ich  th e' A p p ellan t had  
tran sien tly  v isited  w ith o u t resid in g  so a£ to  acquire  
a d om icil. T h e  o n ly  ground o f  ju risd iction  that 
cou ld  be stated , therefore, w as .th e  ratio delicti, 
w h ich  am ounted  to  n o th in g , as th is  w as a civil 
action , n ot a crim inal p roceed in g .

M r. Adam and M r. Bfoughdm . T h e  ju d g es  
h ad  in  th e  present ca ie  Stated in  their  iiiterloCutor,
“ that the R esp o n d en t w as confessedly dom iciled  in  
S co tla n d .’* T h e  deed  o f  separation o u g h t n o t to
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