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The R ev. Dr. J ohn Smith, and the R ev .j
Dr. George R obertson, M inisters of the > A p p e lla n ts ; 
Parish of Campbeltown, . . 1

Major Hector Macneil of Ardnacross, Respondent.

H ouse of Lords, 20th Feb. 1809.

T einds, O ld S ubvaluation of— Action of A pprobation.— An ac
tion of approbation of the report of the subcommissioners of the 
subvaluation of the teinds of the lands of Ardnacross, belonging to 
the respondent, taken in 1629, was brought, in order to have the same 
approved of, with the view of showing that the teinds of these lands, 
prior to the minister’s last (second) augmentation, were exhausted. 
The minister objected on various grounds : Held, that the respon
dent wa3 entitled to decree of approbation, and that the objection 
stated, that the minister was not cited^to appear, was sufficiently 
disposed of by the fact, that as he was stipendiary, it was suffi
cient that the titular appeared to have been made a party to the 
subvaluation.

T he appellants, the ministers of Campbeltown, having re
cently prevailed, notw ithstanding a previous augm entation  
in 1796, in obtaining a second augm entation o f stipend, in 
a new process, in which the D uke o f A rgyle and the re
spondent were called as parties; the respondent found it 
necessary to bring the present action of approbation to have 
the old report of the subcom m issioners, or subvaluation o f  
teinds taken in 1629, in so far as regarded his lands o f  
Ardnacross, approved of, with tho view  of show ing, by 
that subvaluation, that the teinds, prior to this la s t  aug
m entation, were exhausted within the parish within which  
these lands were situated, so as in effect to form ground for 
reduction of that augm entation in  toto.

A t the tim e when Charles I. executed  the general revoca
tion o f church lands and teinds, and com m enced the process 
of reduction of all such grants, H is M ajesty, in Jan. 1627, 
appointed certain com m issioners to confer with those who 
had any interest in the church lands or teinds, and to value 
teinds, and to name subcom missioners in various parts of  
the country for that purpose. Subcommissioners were ac
cordingly chosen by each presbytery in S co tlan d ; and their 
nom inations having been approved of, commissions were 
issued to them , directing them as to the form of precedure. 
And by the act 1633, c. 19, appointing a new commission for
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valuation o f teinds, the commissioners are directed to pro
secute and follow  forth the valuation of 6uch teinds, par
sonage, or vicarage, within the kingdom , as then remained 
unvalued, “ and also receive the reports o f the sub-commis- 
“ sioners appointed within ilk presbytery, of the valuation 
“ of whatsoever teinds, led  and deduced before them, ac- 
“ cording to the tenor of the subcommission directed to that 
“ e ffe c t; and to allow , or disallow  the same, according as 
“ the same shall be found agreeable or disagreeable, from 
" the tenor of these subcommissions.”

U ntil the subcommissioners’ report o f the valuation were 
approved of by the commissioners, their legal effect was not 
determined ; but still, when fairly made, they were deem 
ed thereafter as the standing rule according to which the 
tith es were paid.

The lands of Ardnacross, belonging to the respondent, were 
situated within the parish of K ilchounstaune, forming part of 
the united parishes o f Kilcheran, Kilm ichael, Kilchounstaune, 
and Kilchewane ; and had been valued by the subcommis
sioners as ordered and directed. The same valuation had 
been approved of, at the instance o f the D uke o f A rgyle, in 
so far as his lands were concerned, in a process raised by 
him for that purpose, in which he obtained decree in 1772. 
But the respondent having omitted to get the valuation 
approved of as to the lands o f Ardnacross, brought the 
present action of approbation. The appellants objected  
to this process of approbation. 1. That the minister serving  
the cure of the parish in which the lands of Ardnacross 
were situated, had neither been called as a party, nor did it 
appear from the proceedings that he was cited to appear, 
or that he had appeared, although he had a most material 
and substantial interest therein ; and, 2. That the subcom- 
missioners, in fixing the amount o f the teinds of the lands of 
Ardnacross, had not adhered to the mode o f proof required 
by common law', or by th e special terms of those instructions 
under which they acted ; and that, therefore, there was no 
legal evidence of th eam ou n tof the respondent’s teinds : And, 
upon these grounds, they contended that he was not entitled  
to obtain a decree of approbation of the report of the sub
commissioners. To this it was answered, 1. That although  
no mention was made of the minister in the proceedings, he 
m ight, notwithstanding, have been present or been cited ; 
that the presumption of law was, that omnia rite  et solemni- 
ter a c ta ; 2. And even supposing the presence or the cita.
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1809. tion of the m inister was essential to the validity o f a subva-
________- luation, this rule only applied where the minister was par-
s m i t h , &c. son> that is, when he drew the w hole teinds of the parish, 
m a c n f j l . as occurred in the case o f Ferguson v. G illespie, but where, 

Ante vol. iii. as in this case, the minister was a stipendiary, it  was quite 
p. 584. enough that the titular is m ade a party.*

T he Lords Commissioners o f T einds pronounced this in- 
Jan. 28,1801. ter locu tor: “ T he Lords having advised the memorials for

“ both parties, with the libel and report of the subcommis- 
“ sioners o f the presbytery o f A rgyle libelled on, they repel 
“ the objections offered to the approbation of the said re- 
“ port, and ratify, allow, and approve the report of the said 
“ subcommissioners, in so far as concerns the valuation of 
“ the pursuer’s lands libelled , and interpone their decreet 
“ and authority thereto, and decern conform to the conclu- 
“ sions o f the l ib e l ; reserving the consideration of expenses  
“ to the m inisters of Campbeltown, until this day eight days.” 

June 3, 1801. On reclaim ing petition the Court adhered.
A gainst these interlocutors the present appeal was 

brought to the H ouse o f Lords.
P le a d e d  f o r  the A p p e lla n ts .— Though the teinds of the  

respondent’s lands o f Ardnacross are said to have been va
lued  by the subcom m issioners o f the presbytery o f A rgyle in 
the year 1629 ; yet, from the record of their proceedings, it  
appears that the m inister serving the cure o f the parish 
neither attended, nor was cited to attend, for his in te r e st; 
and he being a necessary party, all these proceedings, in so  
far as regarded the interest o f the m inister serving the cure 
o f the parish, are radically null and void. 2. T he subcom 
missioners, in fixing the amount of the teinds o f the respon
d en t’s lands o f Ardnacross, have not adhered to the m ode of 
proof required either by the common law , or by the term s 
of those transactions under which they acted. B y the  
common law , proof may be m ade by writing, by w itnesses, 
or by the oath o f party ; and the subcommissioners were 
em pow ered to try and inform them selves, by all the lawful 
ways and m eans they can, o f the true worth o f  the lands, 
stock , and te in d ; and they are specially em powered to pro
ceed  by writ, w itnesses, or oath o f parties. In trying the  
value, however, o f the teinds o f Ardnacross, no w itnesses 
w ere exam ined, no w riting was produced, nor was there 
any reference to the oath o f party ; but the whole proceed-

* The Court decided the question upon this second point.
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ed upon the declaration of a person in the name o f the pro
prietor of the lands, which was consented and agreed to by 
the titular o f the teinds. B ut this declaration proves no- 
th ing except that there was a collusion betw een the parties, 
which cannot affect the interest of the minister, who neither 
appeared, nor was cited  to appear, in any part of these pro
ceedings. 3. And the present question is and can in no 
way be affected by the proceedings and decree obtained in 
the process o f approbation brought by the D uke of Argyle. 
In that process the present objections were not stated  or 
discussed. N either can the decree o f absolvitor, in the re
duction brought of that decree o f approbation influence 
the present questions ; the sole defence, in that reduction, 
made by the D uke, having been that o f res ju d ic a ta  in fo ro  
contentioso, which prevailed in a point o f form which is not 
applicable to the circum stances o f the case betw een the  
present parties. 4. I f  the heritor or titular has a right to 
appear, in order to have his lands valued as low  as possible, 
so has the stipendiary minister an interest to appear, that 
they may be valued as high as possible, in order to leave 
room for future augm entations. These two parties have 
opposing interests to maintain, and to argue, in these cir
cumstances, that the citation o f the titular supersedes the  
necessity of citing the stipendiary minister, is plainly against 
all rule of right and substantial justice.

P le a d e d  f o r  the Respondent.— It is not pretended that there 
was any thing in the subvaluation in question unfair or collu
sive ; and it appears ex fac ie  o f the proceedings, that the sub
commissioners acted upon lega l evidence, viz. old rentals of 
forty years standing, and paym ents of rents in conformity 
thereto. This is the very evidence specified in the letter of 
King Charles I., dated the 28th Feb. 1628; and which, 
when not controverted by any o f the parties, has, in prac
tice, been always held as sufficient. And it plainly appears 
from the report of the subcommissioners, that the parsonage 
teinds of the parish of Kilchoustaune had been “ rentalled, 
“ attour the space of forty years im m ediately preceding,” 
at the valuation thereby put upon th e m ; the appellants do 
not deny that so far the evidence was strictly le g a l; but it 
was only with regard to parsonage teinds that the rentals of 
forty years ever were held to be necessary, and therefore 
the rule did not apply to vicarage teinds, the ip sa  corpora  of 
which was generally uplifted by the minister himself. But, 
2. The valuation was made in the presence of the proper par-
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ties, viz. the landholder w hose tithes were valued, and the  
titular who had right to these t ith e s ; and, o f course, had 
the primary and material interest to see them valued as 
high as possible. And, after so long a tim e, the general 
rule o f law is, to presum e that the procedure was conducted  
r ite  et solem niter. A nd therefore, on the same ground, to  
presume the m inister’s presence in the valuation.

After hearing counsel, it was
Ordered and adjudged that the interlocutors be, and the 

sam e are hereby affirmed.

For A ppellants, D a v id  B oyle , TFm. A lexander.
For R espondent, S ir  Sam uel R o m illy , H enry Erskinc*

G ilbert H utchison.

[F ac. Coll. vol. xiii. p. 363.]

J am es S m it h , M erchant in Leith, W illiam  
S ib b a ld , M erchant there, and Others,
U nderw riters on the Cargo of the Ship  
Concordia, . . . . .

R o b e r t  B o g le , Jun., M erchant in G lasgow, Respondent.

H ouse o f Lords, 16th March 1809.

I nsurance— Concealment— U nseaworthiness.—In effecting an 
insurance on a certain cargo, the vessel in which the cargo was to 
be shipped from Jamaica to Clyde, was represented to be a very 
good vessel, and that no material damage had occurred from her 
touching on a rock in going into the harbour, while the letters 
which the insured had received from his correspondents in Ja
maica, previous to effecting the insurance, gave a very different 
account of the vessel, and intimated doubts whether she would he 
fit to take any cargo, or sail with convoy at the time specified. 
On proceeding on her voyage with her cargo to Port Antonio to 
join convoy, she experienced rough weather—did not reach in 
time for convoy—was found disabled, and, after survey, was final
ly abandoned, as unfit to proceed on her voyage. Held the under
writers liable under the policy. Reversed in the House of Lords.

W ishing to effect insurance, the respondent wrote to his 
agents, Messrs. Scott, Sm ith, Stein  and Co., the follow ing  
l e t t e r : “ G entlem en, I find that sugars intended to have 
“ been shipped per Minerva, on account of R. W. Fearon, 

and on which you insured £ 1 0 5 0 , have not gone on board ; 
“ but that they are intended to be shipped in the Concor- 
“ dia, Sim pson, expected  with the June flee t; I suppose

\  A p p e lla n ts;


