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and o f her son, the present Earl, ought to remove all possi
ble objections.

After hearing counsel, it was
Ordered and adjudged that the appeal be dismissed, and 
. that the interlocutors be, and the same are hereby 

affirmed, with £ 5 0  costs.

1808.
SMITH, &C. 

V.
A LLAN, 8lC.

For Appellants, Wm. A lexander , A d. G illies.
For Respondents, A r. Colquhoun, S ir  Sam . R o m illy .

J ames S m it h , M erchant in Leith, and Al e x .^
M ‘Caul , A l e x . S t e w a r t , and W illiam s  A p p ella n ts;  
M ‘N e il , M erchants in Glasgow, . )

Alex a n d er  A llan , Merchant in Glasgow, j
Andrew  T em ple to n , M erchant there, > Respondents. 
Trustee on his Sequestrated Estate. )

H ouse o f Lords, 21st June 1808.

I nsurance— Concealment—Submission— P ersonalis E xceptio. 
— In the insurance of a ship and cargo, the underwriters re
fused to pay, on the ground of concealment of circumstances. 
Held, that the circumstances were not such in their nature as to 
affect the validity of the policy, and not such as they were bound 
to communicate.

The ship Bellona, a letter of marque, belonging to the re
spondent, and commanded by Captain M'Gruer, cut out of 
the Bay of Campeachy, in the G ulf of M exico, a Spanish 
ship laden' with logw ood. The ship papers were not on 
board at the time o f capture, so that there were no legal 
means of ascerta in ing her name.

Upon the following letters of advice from the captain, an 
insurance was effected by the respondents. On the 19th  
Novem ber 1798, they received a letter, dated 18th Sept, 
preceding, from Captain M ‘Gruer, and which enclosed copy 
o f one sent by him previously, dated 10th Septem ber, as 
fo llo w s:—

“ Ship B ellona, Charleston, 10th Sept. 1798.
“ Alexander Allan, Esq.

“ Dear Sir,
“ 1 did m yself the pleasure of writing to you 26th ult.,



2 3 0  CASES ON APPEAL FROM SCOTLAND.

1808.

SMITH, &C. 
V,
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“ to which refer; a copy of which I now enclose, and since, 
“ the ship’s repairs have gone on very slowly. This place 
“ is for no despatch in the shipping line, as I expected . 
“ W hen I  w ro te  you la s t , I expected  to be clear by this 
“ tim e, and now am much afraid w ill not be able to sail be- 
“ fore the 20th instant.

“ I have now m ade up my mind fully to send the Spanish  
“ prize ship hom e to you, as am fully convinced her cargo 
“ w ill se ll m uch better in Glasgow than in K ingston, being  
“ the best logw ood, as the price current w ill appear. T he  
“ quantity on board, as I can find by the Spanish captain, 
“ is 225 tons, but 250 to 260 tons. And the ship I expect 
“ w ill se ll, say for £ 1 0 0 0 , and tanned leather to th e amount 
“ of £ 2 0 0  sterling more or less. From  this statem ent you  
“ w ill be able to make insurance upon the ship and cargo, as 
“ you w ill think b est. I have called  her the K ingston, as no 
“ papers were found on board when cut out of Campeachy. 
“ She is a stout able ship, about four years old, m ounting  
“ tw o four pounders, and show s six carriage guns, and sails 
“ as w ell as th e common run o f m erchant ships. I shall see  
“ her properly fitted for the in tended  passage, that nothing  
“ w ill be w anted, and intend to see her clear oft’ this coast, 
“ say 100 leagues. 1 w ill g ive the command of her to Mr. 
“ A lexander Thom son, my present ch ief officer, who is w ell 
“ known in Greenock. I have agreed to pay him £ 1 0 0  for 
“ carrying th e ship hom e, which you w ill please attend to, 
“ as Mr. Thom son is to g ive his full attendance to the said  
“ ship till disposed of, which you w ill g e t done as soon as 
“ possible, as there m ust be a form o f sale for the benefit o f  
“ the capturers ; and you m ay look for the K ingston about 
“ the 10th N ov. or earlier.'”

T he letter in which the above duplicate was enclosed was 
in the follow ing terms :

“ Ship Bellona, Charleston, 18th Sept. 1798.
“ Dear Sir,

“  E nclosed  is a copy of my letter  to you, dated 10th  
“ instant. I have little  more to add at present, hut w ill  
“ w rite  you m ore fu lly  in a few  days, how  soon it is in my 
“ pow er to co llect all the ship’s accounts in, wThich expect 
“ w ill be th e  21st inst. I em brace this opportunity by a 
“ vessel bound to Falm outh.”

H is next letter  announced that he had drawn bills for 
£ 1 6 4 5 . 17s. 8d. Sterling, in favour of Messrs. Canty, Henry
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and Co., on account o f their advances for the ships Bellona 1808.
and K ingston. And, o f same date, M essrs. Canty, H enry, and ------------
Co. wrote the respondents:— “ W e have now the pleasure SMITHj  &c*
“ to advise that the Bellona and her prize are both ready allan, &c.
“ for sea. I t  has been a m atter o f great regret with us that ^ ct*
“ they have been so long d e la y ed ; but th e circumstances in 
“ which they were placed, by the desertion o f m ost of their 
“ crew, made it unavoidable; and the length of time taken 
“ up and wasted in the numerous suits instituted against the 
“ ships and captain is inconceivable.” And, of this date, Oct. 4, 1798. 
the captain wrote : “ Dear Sir, I have now, at three differ- 
“ ent tim es before this date, wrote you fully of my intention  
“ in sending the ship Kingston to you to Glasgow, which 
“ now is the case ; and if, unfortunately, all my former let- 
“ ters do not arrive safe, upon receipt of this please g e t in- 
“ surance made upon the above ship Kingston and her 

cargo, being Campeachy logw ood, say 225 to 260 tons, 
and tanned leather, say £ 2 0 0  worth. I forward this by 
way of N ew  York ; have not copied these few lines. The 
Kingston is staunch and strong, w ell fitted, and manned 
com pletely, and shows six carriage guns, but only two of 
which is m etal. W aiting for a wind to carry both ships 

“ over the bar, and the pilot on board— I remain,” &c.
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O f this date, Messrs. Canty, Henry, and Co. w rote:— u W e Oct. 5, 1798. 
“ have now the satisfaction to advise that both she and the 
“ Bellona passed our bar yesterday.”

T he vessels sailed accordingly— the Bellona accompanied  
the K ingston for six days, till 11th October, when, judging  
her safe from capture, she made for Jamaica, and left the  
K ingston to pursue her voyage to the Clyde. The Kingston, 
however, was never again heard o f ; and it was supposed  
that she had foundered at sea, and that all on board had 
perished.

Meantime, on the receipt of the above letters, an insurance 
was effected with the appellants for £ 7 0 0  ; and with other 
offices to the extent o f £ 5 5 0 0  on the ship and cargo. The  
value of ship and cargo was £ 1 1 ,0 0 0 . A ll the offices paid 
the amount insured except the appellants ; and action was 
brought against them for paym ent, the appellants resisting, 
on the ground, that what they considered a material circum
stance, namely, that part of Captain M ‘Gruer’s letter which
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1808. stated his expectations when it was likely  the vessel would
------------ arrive in the Clyde (10th Nov*) was concealed. B ut, before
s m i t h , &c. a c t jon  was raised, a reference had been made o f the m atter

V.
a l l a n , &c. to Messrs. D enniston and Finlayson, who gave it as their

opinion, after investigation, that they saw no ground for 
im puting undue concealm ent to Mr. Allan, and the w hole  
underwriters, who subscribed this reference with the appel
lants, acquiesced, with the exception o f the appellants.

Oct. 2, 1802. Action was then brought before the Admiralty Court, and
the Judge Admiral found :— “ It adm itted and proven that 
“ the letter 10th Sept. 1798, or at least that part of it 
“ w7hich related to the tim e when the ship in question m ight 
“ be expected  in Clyde, was com m unicated to the referees,
“ Messrs. D enniston and Finlayson, before they signed the  
“ agreem ent of 10th Oct. 1799 ; F ind it adm itted that the  
“ letter  o f reference to Messrs. D enniston and Finlayson  
“ was duly signed by or for the defenders, M essrs. Jam es 
“ Sm ith, Charles Freebairn, R obert M ‘Caul, and A lexander  
u S tew a r t; F ind that, in consequence o f this reference,
“ these four defenders w ere barred person a li exceptione 
u from founding on th e circum stance of a lleged  conceal- 
“ m e n t; further, find that the insured was not bound to  
“ communicate the information a lleged  to have been with- 
“ held , and that the a lleged  concealm ent was not of such a 
“ nature as to affect the validity of the p o lic y ; repelled  the  
“ other d e fe n c e s ; Find the defenders liable each respect- 
“ ively for the sums concluded for.”

An action of reduction was brought o f this decree.
June 25,1803. The Lords sustained the defences, repelled  the reasons %

of reduction, excep t as to g iv ing expenses, the defences on 
that point being sustained. A nd, on reclaim ing petition, 

Dec. 16,1803. the Court adhered.
Against these interlocutors the present appeal was 

brought.
P lea d ed  f o r  the A pp ella n ts .— 1. The reference to Messrs. 

Denniston and Finlayson did not bar the present action, 
because that transaction was, in its nature, neither a refer
e n c e ,  in the proper sense o f that term , nor a submission.
It was nothing more than a request to these gentlem en to 
investigate the transaction. B ut even if  it were a submis
sion, it could not bind Mr. A llan , as it is not mutually b ind
ing, nor meant to be so. It is not an award. It is a mere

f
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note issued indicating an opinion, which the appellants 1808.
bound them selves in no shape to  adhere to. 2. There was ------------
concealm ent of the tim e w hen it was expressed the ship SMIT̂ * c* 
would arrive. A  date was given for her probable arrival, a l l a n , & c . 

when all who know the usual time occupied in such a voy
age must have taken the ship to be a missing ship ; and, 
therefore, it was a material circum stance, which being con
cealed, annulled the policy.

P lea d ed  fo r  the Respondents.— 1. The appellants are 
barred person ali exceptione by the reference made to Messrs.
Denniston and Finlayson, which they signed, from insisting  
in the present action. 2. The duty o f the insured is only to 
disclose material facts, known and stated to him, which may 
affect the risk. H e is not bound to reveal mere conjectures, 
expectations, and hopes o f the captain. And all that the  
appellants complain of here as being concealed, is the hope 
or expectation of the captain that the vessel would arrive in 
Clyde on 10th Novem ber. But, as Lord Mansfield decided  
in Barber v. F letcher, (D oug. R ep. vol. i. p. 305), “ It was Doug. Rep. 
“ only an expectation, and the underwriters did not inquire v o 1 ,p *
“ into the ground of the expectation.” The fullest explan
ation has been afforded, not only to show how erroneous 
this expectation was, but also to satisfy that no undue con
cealm ent existed.

After hearing counsel, it was
Ordered and adjudged as follow s : find, That it is imma

terial to consider, in this case, w hether the defenders 
were barred personali exceptione from founding on the  
alleged  con cea lm en t; and that, without regard to that 
consideration, the judgm ent o f the Court o f Session  
ought to be affirm ed: And it is therefore ordered and 
adjudged, That the said appeal be dismissed, and that 
the interlocutors com plained o f be, and the same are 
hereby affirmed with £ 5 0  of costs.

For Appellants, Sam uel M a rsh a ll, A/. N olan , Geo. Jos.
Bell.

For Respondents, J. A » P a rk f John Greenshields.

N ote.—Unreported in the Court of Session.


