
CASES ON APPEAL FROM SCOTLAND. 127
i

Ordered and adjudged that the interlocutors be, and the 
same are hereby affirmed.

For Appellants, H enry Erskine^ John Cleric, TFra. A d a m . 
For R espondents, Win. A lexander , D a v id  Boyle.
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J ames Rae, Merchant in Dumfries, W illiam 
R ae, M erchant in K ingston, Jamaica, and 
J ohn Rae, Farmer at Torrorie,

Margaret Newal, formerly R ae, W ife of}
David Newal, W riter in Dum fries, and the?- Respondents. 
said David N ew al for his interest, - )

H ouse of Lords, 2d Ju ly  1806.

E xecutry— R etention— D ebt— D ischarge.— A daughter raised 
an action against herbrother intromitting with her deceased father’s 
personal estate, for her third share of the executry due her as at his 
death. The brother refused payment, and claimed to retain her 
share, for large advances and othersums made to her husband during 
the father’s life. Circumstances in which it was held, that her de
ceased father having entered into a transaction and agreement, by 
which he had discharged all these claims for advances, she was 
entitled to her third share of the executry.

Fergus Rae, w hose estate is now in dispute, died intes
tate in Septem ber 1797, leaving issue the appellants, his 
three sons, and a daughter, the respondent, Mrs. Newal. 
Their father left heritable property to the amount of £ 3 0 0 0  
or £ 4 0 0 0 , and personal estate worth £ 4 6 9 3 . 11s. 4d.

Jam es, the eldest son, succeeded to the heritable estate, 
and, by the law o f Scotland, the personal estate behoved to 
bo divided equally among W illiam, John, and the respond
ent Margaret lla es .

A lthough Jam es R ae had no interest in the personal 
estate, yet he improperly possessed him self of that estate, 
and took upon him self the administration o f it for the bene
fit o f his two brothers, they residing at a distance, and con
ceiving, besides, the idea that the respondent had no right 
to any part of it.

In these circumstances, the present action was raised by  
the respondents, setting forth “  That as no settlem ent had 
*• been executed by the said Fergus Rae, the said Jam es
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“  R ac, his e ld est son, succeeded to the heritable estate, 
“ which is very valuable, and the saids John lla e  and Wm. 
“ R ae, and the pursuer Margaret Rae, as the executors and 
“ nearest in kin to their lather, acquired right equally  
“ am ongst them to the moveable estate, means and effects, 
“ left by the said Fergus lta e , their father, to. a great 
“ amount: That the said Jam es R ac, the eldest son, im m e- 
“ diately after his father’s death, w ithout the consent o f the  

said brothers and sister, or any lega l right or title  what
ever, thought lit to take upon him the sole m anagem ent 

“ o f his father’s affairs, introm itted with, uplifted, and dis- 
" posed of the w hole household furniture, debts, and sums 
“ of m oney, and other means and effects which he died  
“ possessed of, and refuses to render any account thereof, 
“ or to make paym ent to the pursuer, M argaret Rao and 
“ her husband, o f their third share o f the said m ove- 
** able estate, to which they have an undoubted right by 
“ law .” And, therefore, concluding to produce and ex
hibit an exact inventory o f the personal estate, and to hold  
ju st count and reckoning w ith the respondents, and make 
paym ent to them  of their ju st equal third share o f the said  
personal estate- T he appellant also brought a m ultip le
poinding.

In defence to the main action, the appellant Jam es ad
m itted, that, after paym ent o f all debts, there was a free 
balance of funds in his hands o f £ 4 6 9 3 . 11s. 4d., o f which the  
respondent’s third am ounted to £ 1 5 6 4 . 10s. 3Jd. B ut he  
pleaded that he was entitled  to retain that sum until the  
respondents severally fulfilled certain obligations that be
cam e vested  in him, as the heir o f Fergus lla e . Separate
ly, That the respondents were, as in an accounting with the  
other younger children, bound to deduct or set off the  
value of an heritable subject that had been purchased by 
F ergus R ae, and transferred by donation of him to the re
spondents.

B ut the circum stances which the respondent stated to  
m eet this defence w e r e :— that the late Fergus R ac had, on  
the outsetting of all his children, given them large advances 
to begin with, w ith the exception o f his daughter, the re
spondent, to whom , on her marriage, he gave nothing ; and, 
in order to put her on an equal footing with the rest of his 
children, he made a donation to Mrs. N cw al of a sm all 
piece o f ground or field, which he purchased for that pur
pose, taking the rights from the seller “  to and in favour o f
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“ the said David N ew al, and Margaret Rac his spouse, and 
“ the longest liver of them two, in conjunct fee and liferent, 
“ and to the children procreated, or that may he procreated  
“ between them, in fee, absolutely and irredeemably, All 
“ and whole that park or enclosure,” &c. There was super- 
added a clause, providing, that notwithstanding the ch il
dren of the said David N ew al and Margaret Rac are vested  
in the fee of the foresaid subjects, “ yet it shall be in the 
“ power o f the said David N cw al and Margaret R ac, or 
“ survivor o f them, to se ll or otherwise dispose o f tho 
“ same, as they shall sec most advantageous for their cliil* 
“ dren’s behoof, and to divide the price among them in such  
“ shares and proportions as they may think proper.”

Having also taken one o f the farms on lease belonging to
the Duke of Queensbcrry, on the grassum principle, the de
ceased Fergus R ac became bound as security in a bill for 
the amount, £ 4 2 0 , as well as a cautioner in relief to his own 
cautioners, as Collector of Supply for the county of 
Dumfries.

In July 1796 the respondent, David N cw al, became bank
rupt, while the' negotiation as to the lease was not com pleted, 
although the factor had received the bill, and had, in return, 
becom e bound to procure the lease. In these circumstances, 
the Duke directed his factor to declare the proposed lease  
at an end, and to advertise tho farm.

At a m eeting of his creditors, Jam es Rac made offer of 
5s. in the pound for the respondent, which was accepted of, 
Fergus Rae the father being present, and consenting as a 
creditor. It appeared that the appellant Jam es Rae wasacting  
for Fergus Rae in this offer, and by whom all the debts due by 
therespondent wereafterwardspaid. In return for this, Fergus 
Rae, with the consent of Jam es, got an absolute disposition to 
the lands possessed by the respondent N ew al, called Bushy- 
bank, and other houses, together with certain debts and per
sonal fundsduetohim . B utnoconveyancew assoughtorgrant*  
cd, of the above enclosure, although the appellant contend
ed that it was comprehended under th e.ab ove conveyance, 
and, therefore, until given up, the share o f  the cxccutry  
ought to be retained.

After having thus settled ’ with his creditors, he renewed  
his negotiations for the farm, which had been broken off, 
and the bill returned by tho Duke, l i e  succeeded in ob
taining this without any security.

In these circumstances, the respondents pleaded, that
v o l . v. K
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1806. • w hatever debt lie ow ed to Fergus R ae at the time of his 
bankruptcy must be held to have been discharged, by his 
acceding to the offer of com position, and by the agreem ent 
and conveyances then made and gone into, whereby lie had 

Jan. 14, 1800. conveyed to him all his heritable and m oveable property.
T he Lord Ordinary pronounced this in terlocutor:— “ Find  

“ that the late Mr. Fergus R ac must bo held and consider- 
“ ed as having acceded to the measures adopted by the  
“ creditors of the pursuer David N ew al, and bound to dis- 
“ charge his own debts alongst with them, for the composi- 
“ tion o f 5s. per pound ; and, in respect of the wholo 
“ circum stances o f the case, in particular, of Mr. R ae being  
“ entitled  to receive a conveyance of the w hole estate, heri- 
“ table and m oveable, of Mr. N ew al, as narrated in the dis- 
“ position, of date the 5th day of October 1796; therefore, 
“ upon these grounds, repels the general defence pleaded  
“ by the defender, Janies Rac, in the action of constitution  
“ against him ; and, in the process of m ultiplepoinding, finds 
“ the pursuers, Mr. and Mrs. N ew al, entitled  to one-third  
“ or share of the cxecutry funds left by the said deceased  
“ Fergus R a e; but, in respect it is said that the w hole lie- 
“ i'itable and m oveable property of Mr. N ew al has not been  
“ disponed in terms of the obligation com e under when the  
“ agreem ent to pay and accept of the composition o f 5s. per 
“ pound was entered into ; and that part o f the subject has 
“ been and still is retained by Mr. N ew al, finds, that the  
“ pursuers arc not entitled  to hold possession o f any part o f  
“ the property so conveyed, but must d ivest them selves, 
“ and make over the same, if  there be any such, before 
“ drawing any part of the third of the exccutry of the late  
“ Mr. R ae ; and, in order that the facts w ith regard to this 
“ point may be ascertained, appoints the cause to be en- 
“ rolled, and parties procurators to be heard at the bar 

\ T \ l L h £ ' “ a6 ail,8t tlio first calling.” T o this interlocutor the Lord  
ami May 23,’ Ordinary adhered on advising several representations.

On the other points the Lord Ordinary found: “ That 
the circumstance of Fergus R ae having bought up the  

“ debts of Mr. N ew al at the rate of 5s. per pound, on con- 
“ dition of obtaining an assignation to his funds, does not 
“ bar the pursuers from insisting in this action for a third  
“ share o f the cxccutry after his decease : Finds, that the  
“ subject in D um fries, and tho lease of the farm of Tibbers, 
“ w ere not included to N ew al’s obligation to assign his 
“ funds to Fergus R ae ; and therefore refuses the desire o f  
4t th e  representation, and adheres to the former interlocu-

1800.
Nov. 1 9 ,------



CASES ON APPEAL PROM SCOTLAND. 131

RAES
V.

“ tor.” To this interlocutor the Lord Ordinary, on advising 1806. 
representations, adhered. ---------

On further representation the Lord Ordinary pronounced 
this interlocutor :  find “  That the respondents, before draw- n k w a l .

“ ing any part of their third share of the exccutry, are bound Ĵ ec-[^Qan^
“ to assign and make over to the representor (appellant), their" *
“ right and interest to the subject in D u m fr ies; and, with  
“ this alteration, adheres to the interlocutor complained of,
“ quoad u ltra , and refuses the desire of the representation.”
Other six representations for the appellant Jam es were re
fused, 28th May, lGth and 24th June, and 10th July 1801,
19th Jan. and Rd Feb. 1802.

The appellant Jam es Hue, and also the respondents, put in 
reclaim ing petitions to the Court. The Lords refused the 
petition for the appellant, and pronounced this interlocutor 
as to the respondents :— “ Having advised this petition, with June 30,1802. 
“ the answers, alter the Lord Ordinary’s interlocutor re- 
“ claimed from ; find that the subjects in Dumfries were not 
“ included in Mr. Newal's obligation to assign his funds;
“ and remit to the Lord Ordinary to proceed in the cause 
“ accordingly.” On further petition they adhered ; and found Feb. 8,1803. 
“ the pursuers (respondents) entitled to an interim paym ent 
“ of £ 1 2 0 0  Sterling from the petitioner, and decern for pay- 
“ ment thereof, and for £ 1 0  Sterling as the expense o f tho 
“ answers, together with the full expense of extract.”

Against these interlocutors the present appeal was 
brought to th e House o f Lords.

P lea d ed  j o r  ilie A ppellan ts .— The respondent, Mr. N ew al, 
being largely indebted to the estate o f Fergus Itae, after 
im puting all that was recovered under the conveyances ex 
ecuted by him in Mr. lte id ’s favour, cannot bo allow ed to 
take the third share of the free produce of that estate, as 
com ing to him in the right of his wife, w ithout paying what 
he is so indebted, or, in other words, the one sum must bo 
set against the other, and an account instituted between tho 
parties on that footing. The respondent, D avid N ew al, docs 
not dispute that this ought to be the course, and must be tho 
consequence, if  lie is indebted to the estate of Mr. Fergus 
lla e  ; but lie denies the debt, a lleging, in the first place, 
that Mr. lta e  agreed to take 5s. in the pound as a com posi
tion, and thereupon to discharge him, and that the sums re 
covered by Mr. R ac were sufficient to pay that composition, 
as w ell as what he advanced, or is a lleged  to have advanc
ed, to th e other personal and unpreferable creditors o f the
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1806. respondent N ew al, and to this the Court has given its
------ -  sanction, by finding “  that tho late Mr. Fergus Itae m ust

RAES “ be held and considered as having acceded to the measures v. ^
n e w a l . “  adopted by the creditors o f the pursuer, D avid N ew al,

“ and bound to discharge his own debts alongst with them , 
“ for the composition of 5s. in the pound.” The only evi
dence from w hence this can be inferred, is the m inute of  
what passed at the m eeting of Mr. N ew a l’s creditors held  
on the 28th July 1796. B ut the appellants submit that this 
conclusion is not authorized by the words of the m inute, 
and that the w hole circum stances dem onstrate that it was 
not in contem plation, nor could it be the intention o f  
any of the parties to that transaction, that the demands Fer
gu s R ae had or m ight have upon the respondent N ew al, 
were to bo restricted to a fourth part, or that N ew al was to  
be discharged from these demands, when Mr. l la e  had g o t  
5s. in  the pound. The appellant acknow ledges, though the  
proposal to the creditors was m ade by him, yet, in so doing, 
he was acting for his father, Fergus Rae, from whom, ac
cordingly, the m oney came, which the com pounding credi
tors received, and to whom, accordingly, the conveyances o f  
the bankrupt’s estate were made. Fergus R ae may there
fore be viewed as having been the actual proposer of this com
position contract, by which it appears he proposed “ to pay  
“ to the personal creditors a com position of 5s. in the pound  
“ of their respective debts, provided that he was put into the  
“ im m ediate possession o f N cw a l’s funds, so as he m ight be 
“ enabled to convert the same into money, and that tho  
“ creditors, when paid, should accept of the said com posi- 
“ tion, in full of their respective debts, and grant to him such  
41 conveyances, or discharges thereof, as should be thought 
“ proper.” H ere, it will be seen, that there is nothing said 
about dischargingN ew al. O n tlie  contrary, Mr. lia e  stipulates, 
that on paym ent of the com position, tho creditors should  
either convey their debts to him, or discharge them , as he 
thought proper. The other creditors were to take their 
com position as in f a l l , but not from Mr. N ew al, it was from  
Mr. Rae, who was to be put in their place, the reason o f which  
obviously was, that he m ight keep up the debts, if  neces
sary, against N ew al and his estate. But, 2nd, it is therefore 
quite untenable to suppose this transaction to have been an 
agreem ent betw een Mr. N ew al and Fergus R ae, whereby  
the latter undertook to discharge all his debts, in the above 
form, upon the former receiving the conveyance to the
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w hole property, real and personal, belonging to the bank
rupt. Mr. lla e  did not expressly agree to take the same 
composition as the other creditors, yet this is the inference 
which the respondent draws and maintains from his conduct, 
l i e  did not, by any deed or act, expressly  discharge N ew al, 
and surely a discharge of a legal demand is not to be pre
sumed from facts and circumstances, or from the conveyance 
made by N ew al to Fergus Rae. N o doubt, the conveyance 
to the enclosure or piece of ground has never been made, 
and, therefore, to that extent, he is entitled  to set off its 
value against the claim now made.

P lea d ed  f o r  the Respondents.— The respondents’ title  to 
the third part of tho executry claimed by them of Fergus l la e ’a 
m oveable or personal succession, is unquestionable ; and the 
sum awarded by the interim decree o f the Court of Session is 
below  its amount. The objections and counter claim sinsisted  
on by the appellant Jam es, are not founded on law, and some 
o f them cannot be set up by him . The agreem ent between  
Mr. Fergus R ae and Mr. Newral is fully established by the  
w hole writings and conduct of the parties to have been thus: 
— That Mr. R ae should obtain, by a conveyance from Mr. 
N ew al, an absolute and irredeemable right to the proper 
estate of Mr. Newal that belonged to him on 2Sth July 1796, 
and, on the other part, Mr. Rae should, as creditor, grant to 
Mr. N ew al, and by a transaction with the other creditors, 
procure to him a discharge of all the debts he owed at that 
date, thereby securing to Mr. N ew al the enjoym ent of what
ever property lie should acquire subsequently thereto. That 
such was the nature of the agreem ent seem s to be ad
m itted, and cannot w ell be controverted. H ad Fergus Rae  
not bound him self as a creditor by that transaction, as w ell 
as the other creditors, it would have been unfair in the 
extrem e, and contrary to the bona fides  of that transaction ; 
for it would be giving him an advantage over the other 

- creditors, which was never intended by that transaction.
2. The conveyance of the enclosure, or small piece o f ground, 
it is w ell known, the respondents only enjoy a liferent of 
it, the fee being in their ch ildren; besides, by the sound 
construction of the obligation, the obligation and convey
ance extend only to the' proper estate of Mr. Newal, and 
does not extend to the liferent. But, in point of fact, the 
estate actually conveyed and taken possession of by Fergus 
R ae, was more than sufficient to indemnify Mr. Rae of all 
the engagem ents com e under, and of all the advances made

1806.

R A E8
V,

N E W A L .  *

\



134 CASES ON APPEAL FROM SCOTLAND.

1806.

Gil A11A3I 
V.

C3U XTKSS OF 
C L E N C A 1 R S ,  

& C .

on the respondent, N ew al’s account, so that the claim now  
m ade for an assignm ent to this liferent estate, and also to  
his interest in the lease in Tihbers, is w holly untenable, and 
ought therefore to be rejected and disallowed.

A fter hearing counsel, it was
Ordered and adjudged that the appeal be dism issed, 

and that the interlocutors be, and the same are hereby  
affirmed.

For A ppellants, John Clerk , W illia m  A lexan der , Geo,
Jos. BelL

For R espondents, W m , A d a m , R obert Corbet.

N ote.— Unreported in the Court of Session.

[Mor. App. i. I le ir  Apparent, No. 1.]

Wm. Cunninghame Graham, of Gartmore) 
and Finlaystono, - - - - [  Appellant;

Isabella, Countess D owager of Glen-v
cairn, and W illiam Inglis, W .S., herC Resjiondents. 
A ttorney, -  - - )

H ouse of Lords, 7th Ju ly  1806.

E ntail— L iferent L ocality— ITeir A pparent— Onerous D ebts 
— A ct 1695, c. 24.— An entail reserved power to the heirs of entail 
to grant liferent infeftments to their wives, the said provisionsnot to 
exceed a fourth part of the rental of the estate, so far as the same 

'was free of former liferents. A liferent locality was granted by 
Earl John, in favour of his wife. He died without issue, and 
without having made up his title to the entailed estates. The 
next heir passed by him as apparent heir, and served heir to his 
immediate predecessor. In an action raised by the widow cf 
Earl John, under the act 1695, c. 24, to compel him to grant a 
disposition of the locality lands, it was answered, that the statute 
did not comprehend such debts as apply to apparent heirs of 
tailzie or to tailzied estate, but only to fee simple estate, and to such 
debts as were onerous. Held the Countess entitled to her life- 
rent locality. Affirmed in the House of Lords.

1708.. W illiam , Earl of Glcncairn, executed  a strict entail o f the  
lands and barony of F inlaystone, containing the usual pro
hibitory, irritant, and resolutive clauses. The entail reserved  
pow er to the heirs of entail “ to grant liferent infeftm ents 
“ to their ladies or husbands, in satisfaction to them of all


