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«... Major Michael F allijeff of St. Peters-N
F A L L IJE F F , & C . I

v. burgh, Merchant, Owner of the Vorstl
e l p h i n s t o n e , p otomskin 0f St. Petersburgh, and Sm f Appellants;

W m. F orbes, Bart., his Attorney, J

The Honourable W m . E lphinstone, Owner/) 
and J ohn Gardner, late Master of theK Respondents. 
Paisley of Carron, a private Ship of War, 1

House of Lords, 12th March 1794.

(House of Lords, 14th August 1784.)*

C a p t u r e  —  I l l e g a l  P r i z e  —  D e m u r r a g e  a n d  D a m a g e .— Held, 
where the vessel belonged to a neutral, but was bound for Cadiz 
with a cargo of hemp to that port, at the time Spain was at war 
with Great Britain, and was captured by an English privateer, 
and taken into Leith, and detained there for some considerable 
time, without proceeding to have her condemned as lawful prize, 
or the papers, master, and crew of the vessel examined, that the 
capture was illegal. And in respect that it was so declared in the 
Court of Admiralty; Held the owner liable in demurrage and 
damages from the date of the capture to the day in which the ves
sel was freely given up, and made fit to proceed on her voyage.— 
Vide note below, First Appeal. Disputes havingarisen as to the pre
cise items of the damage and the demurrage, Held that demur
rage was due at the rate of 10s. per ton per month of the vessel’s 
tonnage: That a premium of insurance for £5337, the sum for 
which the cargo had been insured: That the ship’s repairs for dam
age sustained since capture, and also for damage sustained after 
she set out on her voyage, by running on the coast of Ireland, &c. 
were due.

For the report of the first part of this case, see Note be- • 
low,* which ended in an appeal to your Lordships on 14th 
August 1784.

* The privateer, called the Paisley of Carron, commanded by 
John Gardiner, and belonging to the respondent, Mr Elphinstone, 
captured, in the month of January 1781, the Vorst Potomskin, 
with a cargo of hemp for the use of the Spaniards, then at war with 
Great Britian.

I t  was stated by. the respondents, that on examining the ship’s v 
papers, and conversing with the master and crew, there seemed to

«
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In consequence of the remit back to the Court of Session, 1794.
in that appeal, the parties proceeded to investigate the a- -----------
mount of demurrage 'and damages. The appellants gave in FALL1JEFF>&c*
a condescendence of the damages, and afterwards an addi- e l ph in st o n e .

&c.

b e  n o  d o u b t th a t  th e  cargo  w as S p a n ish  p ro p e rty , a n d  a  law fu l p rize . 
T h e  sh ip  w as h o u n d  fo r C a d iz  ; th e  R u ss ia n  m a s te r  a n d  crew , w h o  
h a d  n a v ig a te d  h e r  fro m  S t. P e te rs b u rg h , h a d  b e e n  c h a n g e d  a t  E ls i
n o re , a n d  a  D a n is h  C a p ta in  a n d  c re w  p u t  in  to  n a v ig a te  h e r  from  
th a t  p lace  to  C a d iz . S h e  h a d  d o u b le  c lea ran ces  o n  b o ard , h a d  n o  
E ls in o re  pass, w ith o u t w h ic h  n o  vesse l w h a te v e r  com es o u t o f  th e  
B a ltic — h e r  b ills  o f  la d in g  b o re  d a te  S t. P e te rs b u rg h , J u ly  1780 , 
s ix  m o n th s  a n te c e d e n t to  h e r  c a p tu re , a n d  y e t  sh e  w as  c a p tu re d  
w ith in  te n  d a y s’ sa il o f  th a t  p o r t .  O n  b e in g  b o a rd ed , th e  c a p ta in  
a d m itte d  th e  ca rgo  w as  e n e m y ’s p ro p e r ty , a n d  a  g o o d  p r iz e . I n  
sh o rt, th e  c irc u m sta n c e s  o f  su sp ic io n  w ere  so s tro n g  as  to  w a r ra n t 
th e  ta k in g  h e r  to  th e  n e a re s t B r it is h  p o rt, i t  b e in g  im possib le  a t  th a t  
season  o f  th e  y e a r  to  e x a m in e  th e  ca rgo  a t  sea .

O n  th e  o th e r  h a n d , i t  w as  s ta te d , th a t  th e  sh ip ’s p ap e rs , w h ich  
sh o w ed  c lea rly  th e  p ro p e rty , a n d  th a t  th e re  w as n o  c o n tra b a n d  
a rtic le  on  board , w ere  im m e d ia te ly  d e liv e re d  to  th e  cap to rs , b u t  n o n e  
o f  th e  p r iv a te e r’s peop le  co u ld  re a d  t h e m ; a n d , w ith o u t  th e  le a s t 
e x a m in a tio n  o f th e  ca rg o , th e y  c a rr ie d  th e  vessel firs t to  M e th e l, a n d  
th e n  to  L e ith  in  th e  F ir th  o f  F o r th ,  a f te r  d e ta in in g  h e r  a t  M e th e l 
fo r n in e te e n  days. T h e  sh ip ’s p a p e rs  w e re  c a rr ie d  o ff b y  th e  r e 
sp o n d en t, M r. E lp h in s to n e , b u t  w e re  n o t  b ro u g h t in to  a n y  C o u r t o f  
A d m ira lty , n e i th e r  w ere th e  m a s te r  o r  c rew  e x a m in e d , o r  a n y  one  
s te p  ta k e n  b y  th e  ca p to r, w h ich , b y  th e  law  o f  p r iz e , a n d  h is  M a 
je s ty ’s p o sitiv e  in s tru c tio n s  to  p riv a te e rs , w ere  re q u ire d . I n  sh o rt, 
n o th in g  w as d o n e  to  h av e  th e  vessel a d ju d g e d  as  p r iz e . T h e y  soon  
th e re a f te r  d iscovered  th a t  th e  se iz u re  w as illega l, a n d  th e n  m a d e  
offer of th e  p ap e rs , a n d  to  le t  th e  vessel go  on  h e r  voyage.

B u t, in  th e  m e an tim e , b o th  th e  vessel a n d  cargo  h a d  su s ta in e d  
d am ag e , a n d  th e  vessel cou ld  n o t p roceed  to  sea  w ith o u t rep a irs . 
W h ile  th e  a p p e llan t, F a llije ff, h a d  w ritte n  to  S ir  W ill ia m  F o rb e s  to  
a t te n d  to  h is  in te re s t, a n d  to  m a k e  a  c la im  fo r dam ages, d e m u rra g e , 
a n d  o th e r  charges. A n  ac tio n  w as b ro u g h t in  th e  C o u r t o f  A d m i
ra lty  fo r th e se , acco rd ing ly , a s  w ell a s  fo r th e  loss in  rep lac in g  th e  
in su ran c e , w h ich  w as a ssu re d  fo r £ 5 8 3 4 . A f te r  th is  ac tio n  w as 
b ro u g h t in to  C o u rt, th e  re p a irs  o f  th e  sh ip  b e in g  co m p le ted , a n d  th e  
cargo  re lo ad ed , th e  a p p e lla n t a p p lied  to  th e  J u d g e -A d m ira l to  d e 
c lare  th e  sh ip  a n d  cargo  w ere  n e u tra l p ro p e rty , n o t  su b je c t to  an y  

_ c la im  on  th e  p a r t  o f  th e  p re te n d e d  cap to rs , a n d  th a t  th e  vessel m ig h t 
p roceed  on h e r  voyage. N o  an sw e r w as g iven  u n to  th is  ap p lica -
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Ju ly  11,

1794. tional condescendence. By the first, they claimed under
----------  the former judgment appealed, the sum of £3070. lls . 7d.;

f a l l u e f f ,& c . an(j i the second £3120. 3s. 5d. The whole vouchers were
e l p h i n s t o n e , not lodged in process till 18th January 1785.

&e.

M ay 8 , 1782. t io n , a n d  th e  J u d g e -A d m ira l  p ro n o u n c e d  a n  in te r lo c u to r  in  te rm s  as
c ra y e d , a n d  th e  vesse l acco rd in g ly  p ro ceed ed  on  h e r  voyage.

I n  th e  m e a n tim e , th e  a c tio n  fo r d a m a g e s , s tip u la te d  a t  £ 3 0 0 0 ,  
p ro ceed e d . I n  d e fen ce , i t  w as s ta te d , th a t  th e  d e fen d e rs  co u ld  b e  
liab le  in  n o  d am ag es , o w in g  to  th e  su sp ic io u s c ircu m stan c es  a t te n d 
in g  th e  sh ip  a n d  cargo , a n d  th e  c o n d u c t o f  th e  m a s te r  a n d  crew" 
affo rd in g  ju s t  a n d  p ro b ab le  g ro u n d s  fo r su sp e c tin g  th a t  th e  ca rg o  w as 
la w fu l p r iz e . A  jo in t  p ro o f  w as a llo w ed  a n d  ta k e n , a n d , u p o n  co n 
s id e rin g  w h ich , w ith  th e  m em o ria ls  fo r b o th  p a r tie s , a n d  p ro o f  led> 
in  w h ich  i t  w as p ro v ed , t h a t  th e  c a p ta in  o f  th e  vesse l c a p tu re d  h a d  
sa id  o n  b o a rd in g  h e r, th a t  th e  vessel w as n e u tra l  p r o p e r ty ; b u t  th a t  th e

Feb. 23, 1783. cargo  m ig h t b e  la w fu fp r iz e , th e  J u d g e -A d m ira l ,  o f  th is  d a te , ab so lv 
ed  th e  re sp o n d e n ts  fro m  a ll th e  a p p e lla n t’s d e m a n d s ; a n d  o n  r e 
c la im in g  p e titio n , a d h e re d . A  re d u c tio n  o f  th is  d ec ree  w as b ro u g h t 
befo re  th e  C o u r t  o f  S ession . B u t  th e  L o rd  O rd in a ry  a n d  th e  C o u r t

Ju ly  11 and  affirm ed  th e  ju d g m e n t o f  th e  J u d g e -A d m ira l .29 178^ j & °
’ * A g a in s t  th e se  in te r lo c u to rs  a n  a p p e a l w as  ta k e n  to  th e  H o u se  o f

12,1784. Lords.

A fte r  h e a r in g  counse l, i t  w as
O rd e re d  a n d  a d ju d g e d , “ T h a t  n o tw ith s ta n d in g  th e  cau se  o f  se iz u re  

a ffo rd ed  b y  th e  d e m e a n o u r  a n d  e x p re ss  d ec la ra tio n  o f  th e  p u rsu e r , 
th e  m a s te r  o f  th e  vesse l in  q u e s tio n , th a t  th e  ca rg o  w as good  p r iz e , 
b u t  t h a t  th e  vesse l w as  n o t  s o ; y e t, in  re sp e c t th a t ,  in  th e  sa id  
C o u r t  o f  A d m ira lty , i t  w as , a m o n g  o th e r  th in g s , on  th e  8 th  d a y  
o f  M a y  1 7 8 1 , a t  th e  in s ta n c e  o f  th e  p u rsu e rs , d e c la re d  a n d  a d ju d g e d  
in  th is  cau se , T h a t  th e  s a id  sh ip  a n d  ca rgo  a re  n e u tra l  p ro p e rty , 
a n d  free  o f  a ll c la im s m a d e  a g a in s t th e  sam e  b y  th e  d e fe n d e r s ; 
w h ic h  o rd e r  w as n o t  rec la im ed  a g a in s t;  a n d  a lso , in  re sp e c t th a t  th e  
d e fe n d e rs  to o k  u p o n  th e m  to  d e ta in  th e  sa id  sh ip  a n d  cargo , c la im in g  
th e  sam e , o r o n e o f  th e m , as p rize , w ith o u t p ro c e e d in g in  a n y  m a n n e r to  
o b ta in  c o n d e m n a tio n  th e reo f, o r  b r in g in g  o r se n d in g  a n y  p a r t  o f  th e  

• c o m p a n y  o f th e  sa id  sh ip  befo re  th e  ju d g e  o f  th e  A d m ira lty  C o u r t,
to  b e  sw o rn  a n d  e x a m in e d  u p o n  su ch  in te rro g a to r ie s  a s  m ig h t te n d  
to  th e  d isco v ery  o f  th e  t r u th  c o n c e rn in g  th e  in te re s t  a n d  p ro p e rty  
o f  su c h  sh ip  a n d  cargo  ; o r  b r in g in g  o r  d e liv e rin g  to  su c h  ju d g e  
a ll th e  p ap e rs , d o c u m e n ts , a n d  w ritin g s  d e liv e red  u p , o r  fo u n d  o n  

. b o a rd  th e  sa id  sh ip  ; i t  is  fu r th e r  d e c la re d , T h a t  th e  d e fen d e rs  a re
lia b le  a n d  resp o n sib le  to  th e  p u rsu e rs  resp ec tiv e ly , a n d  acco rd in g  to  
th e i r  r ig h ts , fo r th e  d e m u rra g e  o f  th e  sa id  sh ip  ; a n d  also  fo r su c h  
d a m a g e s  as  th e  sa id  sh ip  a n d  cargo  m a y  h a v e  su s ta in e d  by  re a so n  
o f  th e  d e te n tio n  th e re o f  fro m  th e  d ay  o f  c a p tu re , to  th e  sa id  8 th
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In the former branch of the case, the respondents had 1794.
stated, that when the vessel captured was brought into ----------
Leith Roads, they had given notice to the captain that he FALL™KFFi&c* 
might proceed on his voyage. This notice was given by a e l p h in s t o n b , 

notary public, under the form of an instrument of protest, &c* 
on 14th February 1781; and was renewed next day in same 
manner. At the same time, the respondent Mr. Elphinstone, 
offered to give security for any damages which might be 
awarded against him ; but that the captain refused to pro
ceed on his voyage, on the pretence that the vessel had 
sustained some damage. The vessel did not sail from Leith 
till the end of October.

It was, on the appellants* part, stated that the vessel had 
received considerable injury, and could not proceed to sea 
without a thorough repair, which rendered necessary the 
unloading the cargo, and loading the vessel again. That 
she had proceeded on her voyage as soon as the repair was 
effected; and having been cast ashore on the coast of Ire
land in proceeding on that voyage, they were entitled to the 
damage sustained both before leaving Leith as well as that 
sustained after it. The claim for damage under the first 
head, that is, before leaving Leith, the respondents contend
ed, that it could only be for damage which the appellants 
could instruct the vessel sustained subsequent to the cap
ture of the vessel. From the proof led, no such damage was . * 
established, although it was attempted to be proved, as had 
all along been asserted, that she had sustained damage in 
getting her keel hurt in going into the port of Methel.

As, according to the judgment of the House of Lords, it 
was of importance to have it fixed at what date the vessel
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d ay  o f  M ay  1 7 8 1 , o n  w h ich  d ay , i t  ap p ears , b y  th e  m in u te  o f  th e  
p u rsu e rs  p re fe rred  to  th e  sa id  C o u rt o f  A d m ira lty  on  th e  3 d  d ay  
o f  M ay  1781 , th e  sa id  sh ip  w as re a d y  to  d e p a rt, u n less  th e  d e 
fen d ers  can  in s tru c t  th a t  th e  sa id  sh ip  a n d  cargo  h a d  been  before 
th a t  tim e  free ly , ab so lu te ly , a n d  u n c o n d itio n a lly , d e liv e red  u p  to  
th e  p u rsu e rs , o r so te n d e re d  ; a n d  in  th a t  case, to  su ch  tim e  as th e  
sa id  sh ip  a n d  cargo  m ig h t h av e  b e e n  m a d e  re a d y  to  d e p a rt, a f te r  
su ch  su rre n d e r  o r te n d e r  th e re o f . A n ^  i t  is  th e re fo re  o rd e red  a n d  
ad ju d g ed , T h a t  th e  sa id  severa l in te rlo c u to rs  co m p la in ed  o f  in  
th e  sa id  ap p ea l be, a n d  th e  sam e a re  h e re b y  reversed , so fa r  as 
th e  d e fen d e rs  a re  th e re b y  abso lved . A n d  i t  is fu r th e r  o rd ered , 
th a t  th e  sa id  cause  be  re m itte d  b ac k  to  th e  C ourt o f  Session in  

• S co tla n d  to  p roceed  acco rd in g ly .”
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1794.

F A L L IJ E F F ,  &C. 
V .

E L P H IN S T O N E , 
&  C.

Mar. 3, 1787.

Aug.10,1786. 
Feb. 9, 1787.

M ar. 3, 1787.

was freely and unconditionally delivered up to the pur
suers, in order to fix the quantum of demurrage; the par
ties judicially agreed that Sir Wm. Forbes’ declaration 
that he considered the vessel delivered up, if not prior, at 
least on the 26th Feb. 1781, as equivalent to an oath. 
Upon which the Lord Ordinary found: “ That there is suf- 
“ fieient evidence that the ship was freely, absolutely, and 
“ unconditionally relinquished and delivered up by Captain 
“ Elphinstone to Sir Wm. Forbes upon the 26th Feb. 1781; 
“ but that Captain Elphinstone is liable in demurrage, and 
“ other charges occasioned by the capture, till the ship was 
“ fit to go to sea, which was upon the 13th day of March 
“ said year.”

The Lord Ordinary, on representation, reported the 
cause to the whole Lords, who found “ That the vessel was 
“ freely, absolutely and unconditionally delivered by the de- 
“ fender, upon the 16th Feb. 1781, but that the defender 
“ is liable in demurrage on account of capture from the 18th 
“ day of January, the day on which the capture was made, 
“ to the 30th day of March, both in the year 1781: Also 
“ find the pursuers entitled to the expenses incurred in the 
“ unloading the cargo, and to the premium of insurance on 
“ the £1000 for which, it is alleged, that insurance could 
“ not be procured : Find the pursuers entitled to interest 
“ on the price of the cargo, from the said 18th January to 
“ the 30th day of March 1781, and likewise to the Town 
“ dues, light money, harbour dues, pilotage claimed, so far 
“ as the same can be properly instructed: And, lastly, find 
“ the pursuers entitled to expenses, &c. and remit to the 
“ Lord Ordinary to ascertain the quantum of demurrage, 
“ expense of unloading and reloading the cargo, the above 
“ articles for town dues, and to hear parties thereon, and in 
“ particular, whether articles 16th, 17th, and 19th of the 
“ condescendence, No. 2 of the exhibits, ought to be consi- 
“ dered part of the expense. Sustains the objections to the 
“ claim of expense for reparation done to the vessel and for 
“ other damages done to the goods, and to all other articles 
“ of the condescendence other than those above mentioned.” 

The respondent reclaimed against this interlocutor, insist
ing that he could not be liable for a premium on that part 
of the cargo which had not been insured, and that there 
was not sufficient evidence of the value on board. The 
Lords remitted to the Lord Ordinary to hear parties as to 
the quantum of the cargo insured, but quoad ultra adhered.
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The Lord Ordinary ordered a condescendence of the ar- 1794.
tides claimed under the interlocutor; and, upon consider- ---------
ing which, with the answers thereto, he pronounced this FALL1ĴEFF»&C* 
interlocutor: “ Sustains the objection made to the first ar- elphinstone, 
“ tide of the condescendence to the extent of £18. 18s. &c*
“ lid ., for men’s clothes, and £7. as paid to Russian sailors, ar*11 ’ 1 
“ which two sums being deducted from £90. 13s. 7d., the 
“ amount of article first of the condescendence, leaves a 
“ balance of £64. 14s. 8d. due for the expense of unloading 
“ and reloading the vessel, for which sums finds the defend- 
“ er liable. With regard to article second, the demurrage,
“ the Lord Ordinary in hoc statu makes avizandum there- 
“ with. Sustains the third article pf the condescendence,
“ extending to £318. 12s., being the premium of insurance 
“ of £4000 commission at one half per cent., and one-fourth 
“ per cent, paid for guaranteeing the underwriters. With 
“ regard to the fourth article, being the premium claimed 
‘‘ for the £1000 said to have been short insured, sustains 
“ the objection to the extent of £220 sterling, the value of 
“ the goods sold at Leith ; and also of £533, as the amount 
“ of the damage which the pursuer himself has stated is 
“ sustained by the cargo; but finds that the policies of in- 
“ surance to which the defender appeals as evidence that an 
“ average of six and one half per cent, upon the goods was 
“ received from the underwriters, affords no evidence what*
“ ever upon the subject, and therefore repels the objection,
“ in so far as founded upon that particular. As to article 
“ fifths finds the pursuer entitled to interest upon what shall 
“ in the issue appear to be the value of the cargo from 18th 
“ January 1781 to 30th March thereafter. Sustains the 
“ sixth article of the condescendence. Finds the defender 
“ liable in such a proportion of the seventh article of the 
“ condescendence, being town dues, light money, &c. a- 
“ mounting to £18, as shall be found to correspond to the 
“ period from the said 18th Jan. to the 30tli March 1781.
“ Finds that articles tenth, twelfth, and thirteenth, are re- 
“ pelled by final interlocutor of Court. Sustains the objec- 
“ tion to the expenses of the appeal, being article eleventh,
“ and assoilzie the defender therefrom, in respect the judg- 
“ ment of the House of Lords gives no costs, and that it 
“ finds the defender liable only for demurrage and for such 
“ damages as the ship and the cargo may have sustained by 
“ reason of the detention thereof. Finds the defender liable 
“ in article 14th, being the expense of process in the Court 
“ of Admiralty and Court of Session, and decerns. And as

i
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1794. “ to the remaining articles of the condescendence, being
---------- “ articles eight and nine, appoints the pursuer to specify

fallltkffj&c. « jn wrftjng# by way 0f minute, the trouble for which these
elphinstone, “ articles are severally charged.” Of the same date, “ the 

&c# “ Lord Ordinary remitted to shipmasters both at Leith and
“ at the port of London, to report from the invoices, bills of 
“ lading, or other evidence to be laid before them, the 
“ tonnage of the said ship Yorst Potomskin, with power to 
“ examine such persons as may have seen and inspected said 
“ vessel, the better to enable them to make their report.” 

Both appellants and respondents represented, the former 
in so far as he was not found entitled to the premium of 
insurance on the full sum of £1000 ; the latter, in so far as 
it allowed for any premium at all, and also, in so far as it 
gave £64.14s. 8d. as the expense of unloading and reloading 
the vessel, and the expense of process. The Lord Ordinary 
refused the prayer of the respondents’ representation; and 
in the representation for the appellants, sustained the objec
tion “ to the premium for £1000 short insured to the ex- 
“ tent of £220, as the value of the goods sold at Leith, 

Aug. 9,1788. « an ^  £ 5 3 3  as loss sustained upon the cargo, in respect
“ these particulars are now properly explained from the pur- 
“ suers’ original condescendence; Quoad ultra adhere.” 

Thereafter the Lord Ordinary, on representation, recall
ed “ the interlocutor represented against, and of new 
“ sustains the objections made to the first article of the 
“ condescendence, to the extent of £18. 18s. lid . for 

Mar. 11,1789 <t men’s clothes, and £7 as paid to Russian sailors, which
“ tw’o sums being deducted from £90. 13s. 7d. the amount 
“ of article first of the condescendence, leaves a balance 
“ of £64. 14s. 8d. due for the expense of unloading and re- 
“ loading the vessel, for which sum finds the defender liable. 
“ With respect to article second, finds that the ship Vorst 
“ Potomskin is to be held of 200 tons burden; and finds 
“ the defender liable in damages from 18th Jan. to 30th 
“ March 1781, inclusive of both days, at the rate of ten 
“ shillings per ton. Sustains the third article of the conde- 
“ scendence, extending to £318.12s., being the premium of 
“ insurance for £4000 commission at one half per cent., and 
“ one-fourth per cent, paid for guaranteeing the underwrit- 
“ ers. Sustains article fourth, being the premium of insur- 
“ ance for £1000 with commission. As to article fifth, finds 
“ the pursuer entitled to interest upon what shall, in the 
“ issue, appear to be the value of the cargo from 18th Jan. 
“ to 30th March 1781 inclusive. Sustains the sixth article



CASES ON APPEAL FROM SCOTLAND. 363

“ of the condescendence. With respect to the 7th article, 1704.
44 finds the defender liable for the light money, and in such ---------
“ a proportion of the town dues, harbour dues, &c. as shall FALLIJEFF»&C# 
“  be found to correspond to the period from said 18th Jan. e l ph in st o n e , 

“ to 30th March 1781. Finds the defender also liable in &c*
44 such part of article eighth and article ninth as corresponds 
44 to the foresaid period from said 18th January to 30th 
44 March. Finds that the articles tenth, twelfth, and 
“ thirteenth are repelled by the final interlocutor of the 
44 Court. Sustains the objection to article eleventh, and as- 
“ soilzies the defender therefrom, in respect the judgment 
44 of the House of Lords does not give costs, and that it 
“ finds the defender liable only liable for demurrage, and 
44 for such damages as the said ship and cargo may sustain 
44 by reason of the detention thereof. Finds the defender 
44 liable in article fourteenth, being the expenses of process 
44 in the Court of Admiralty and Court of Session, so far as 
44 the same are reasonably charged, the amount thereof to 
44 be afterwards ascertained when the particular accounts 
44 come to be advised. Finds interest due upon the several 

sums above decerned for other than the expenses of pro- 
44 cess, from the date of the citation in the Admiralty Court,
44 until payment, and decerns.”

Both parties applied to the Court for an alteration of the 
above interlocutor, in so far as adverse to them, and the 
Court found 44 that the ship Vorst Potomskin is to be held Nov. 18,1789. 
44 of 217i  tons burden, and that the defender is liable in 
44 demurrage at that burden, from 18th Jan. to 30th March 
44 1781, inclusive of both days, at the rate of ten shillings 
44 per ton per month : Modify the article of agency charged 
44 for Sir Wm. Forbes and Co. to £60 sterling, but allow the 
44 article of £30 charged as paid to Mr. Muldrup, and finds 
44 the defender liable in such part of the said articles as cor- 
44 responds to the aforesaid period, from the said 18th Jan.
44 to 30th March 1781: and remit to the Lord Ordinary to 
“ proceed accordingly; and also to hear parties procurators 
44 further with respect to the premium on the £1000 said to 
44 be short insured, and to do as he shall see cause; and,
44 with these variations, adhere to the interlocutor of the 
44 Lord Ordinary reclaimed against.”

The cause having returned once more to the Lord Ordi
nary, his Lordship, after hearing parties, pronounced this 
interlocutor:—44 Finds the defender liable to the pursuer Mar. 8, 1790. 
44 in the sum of £261 sterling of demurrage, at the rate of 
44 10s. per ton per month from the 18th Jan. to the 30th
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“ March 1781, of the ship Vorst Potomskin, which is to be
f a l l ij s f f  &c * 217"2 f°ns burden; sustains the pursuer’s claim

v. “ for £55. 12s. of premium, with commission on the £1000
“ short*insured, and finds the defender also liable to the 
“ payment of the same. Finds the defender further liable 
“ in £52. 12s. 9d. sterling of interest from the above men- 
“ tioned period of detention upon £5337. 10s., as the value 
“ of the cargo on board the ship. And with regard to the 
“ town dues, light money, harbour dues, and the sums for 
“ agency to Sir Wm. Forbes and Co. and the Danish Consul, 
“ included in the 7th, 8th and 9th articles, as in the afore- 
“ said state, amounting together as now restricted by the 
“ interlocutor of Court, to the sum of £108, for the whole 
“ period from 18th Jan. to 30th March 1781, and decerns 
“ accordingly; and further decerns against the defender for 
“ the sums for which he is found liable by interlocutor of 
“ 11th March 1789—namely, ’£64. 14s. 8d., being the ex- 
“ pense of unloading and reloading the vessel; £318. 12s., 
“ the premium of insurance ; and £6. 9s. 2d. sterling, the 
“ shoremaster’s dues, and of interest of the whole sums a- 
“ bove mentioned, from citation until payment. Modifies 
“ the accounts of expenses in the Admiralty to £82 ster- 
“ ling: modifies the expenses in this Court previous to the 
“ appeal to the House of Lords, to the sum of £63 sterling, 
“ and modifies the expenses, since the cause was remitted, 
“ to £140 sterling, agent fee included, and decerns for the 
“ same and dues of extract.”

The appellant appealed to the House of Lords against 
the interlocutors of the Lords of Session of the 9th Feb. 
1787 and 18th Nov. 1789, and against the several interlocu
tors of the Lords Ordinary of the 20th July 1787, 11th 
March, 25th June, 18th July, 9th Aug. and 25th Nov. 1788, 
and 14th Feb. and 11th March 1789, and 8th of March 1790, 
in so far as the several sums claimed by the original action, 
and stated in the condescendences put in by him, are not 
decreed to be paid to him, or are in any way modified or 
restricted. And the respondents have entered a cross ap- 
peal in so far as they are thereby subjected to the appellants’ 
claims.

After hearing counsel, it was
Ordered and adjudged that the respondents do pay to the 

appellants the sum of £890. 8s. 7d., being the amount 
of the different sums mentioned in the report of the 
register of the Court of Admiralty as due for demur
rage and damage. And it is further ordered and ad-



judged, that the parts of the interlocutors complained 1794,
of, by which the respondents are decreed .to pay to the _____ -
appellants the sums of £82, £63, and £140, together lowthian 
with the expense of extracting the decree, be affirmed ; MAXWX‘LL &c 
and that the said interlocutors be in all other respects 
reversed.

For the Appellants, Sir J. Scott, William Adam .
For the Respondents, W. Scott, J. Anstruther.

Note.—The result of this interlocutor was to sustain the claims 
made for demurrage at 10s. per ton, and also part of the claims made 
for damages, such as the premium of insurance on £1000 short in
sured, and also for that insured; the sums for unloading and reload - 
ing the vessel; the amount of repairs for the vessel, and the harbour 
and other dues.
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[M. 16853.]

Mrs. Aglionby or Lowthian, Widow of R ich-) . ■
a r d  Lowthian, Esq., -  -  } Appellant

J ohn Maxwell and Another, trustees of)
George R oss, \  Respondents.

House of Lords, 11th June 1794.

S e t t l e m e n t s — E x e c u t io n  o f  S e t t l e m e n t s  b y  N o t a r ie s — S o l e m 
n i t i e s  r e q u i s i t e — I n c o m p e t e n t  W it n e s s .—A deed of settle
ment and other relative deeds, were executed by a person blind, 
and partly deaf, by the aid of notaries. The deeds, before being 
signed, were not read over to him, so as to make him understand, 
or to be heard ; nor were they read over to him in the presence of 
the witnesses, nor was any mention made in the notaries’ docquet, 
that they were so read. Held, the deeds of settlement void and 
ineffectual in law. Also, held that the agent for the appellant in 
this cause, and who had also been agent for her deceased husband, 
was an incompetent witness for her.

This was a reduction brought of certain deeds of settle
ment, executed by Richard Lowthian in favour of his wife, 
settling his whole heritable and moveable estate in Scot
land, worth £70,000, on her and her heirs and assigns. He


