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Jobn Earl of Sutherland, and Captain David - - Cafer22.
Rofs, of Daan, Tenant of the Lands of
Skelbo - - - Appellants ;

Mr. Archibald Dunbar, and Sir Thomas

Caldgr, and others, Credntors on the Eftate
of Skelbo - - - Refpondents.

)

10th April, 1725,

Timporary 7urr’dtﬂzon in the Commiffioners of Forfeitures.—Claims upon the
eftate of an attainted perfon, which had reverted to a loyal fuperior, did not
tall und-r this jurifdition, but remained to the Ordinary Courts,

Procefs.— A :judication.—Muils and Duties —In an ation of Mails and
Duties brought bv an adjudger, the fuperior to whom the eftate had reverted
mrakes various objeltions to the adjudications, as already paid, and as
iniepular; upon the adjudger finding caution to repeat over-rayments,
th-cfe objetions are repclied, leaving to th: fuperior his remedy by declara-
tor.

Sw,m/t‘ramn—-An eftate of a perfrn attaintzd, which had reverted to a loyal
fuperiory is fequeltrated at the inftance of competing cieditors, adjudgers
prior to the forfe ture.

O Re v

N 1721, the refpondent Dunbar brought an a&tion of mails and
duties before the Court of Seflion, in right of certain decrees of
adjudicationin his perfon, againft the tenants of the lands of Skelbo,
which had belonged to the Lord Duffus, but upon his forfeiture
for high treafon, had reverted to the appellant the earl as fuperior,
in terms of the act 1 G. 1. c. 20.and § George 1. c. 20.

In this altion of mails and duties, the appellant the earl ap-
peared for his intereft. After the commencement thereof in
April 1722, he granted to the other appellant Captain David
Rofs, a tack of the faid lands of Skelbo, for 19 years from
Whitunday 1722.

The earl at firft contended, that he was entitled to the lands of
Skelbo, and rents thereof, in preference to the refpondent Dun-
bar, but the latter infifting, that by the afts 1 G. 1. c¢. 20., and
5 Geo. 1. c. 20. the eftate was given to the fuperior fubje& to the
vafials debts, the Lord Ordinary on the 22d of December 1721,
¢¢ preferred the refpondent to the appellant the earl.” The appel-
lant objected to this interlocutor on the head of his privilege of
parliament 5 but when his privilege took no place, the Lord
Ordinary on the 3d and 7th of July 1722, adhered to his former
1interlocutor.

Againft thefe interlocutors the appellant the earl reclaimed to
the whole Courrt, ftating that the lands falling to him as fuperior
were only liable to a proportional part of the debts adjudged ; and
Lord Duffus having hed other lands they fhould bear a proportion
of the debt. The refpondent Dunbar made anfwer, contending
that he as creditor had a right to affc€t what eftate he pleafed
with his debt, without prejudice to thofe claiming the rxght of
property, afccrtammg the proportion of the debts among them-
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felves. On the 21ft of July 1722, the Court ¢ refufed the de-
¢ fire of the petition.”” The earl prefented another reclaiming
petition, and, after anfwcrs, the Court on the 25th of July 1722,

. ¢ refufed the defire of the petition, referving to the Earl of

¢¢ Sutherland to infift in any proper alion for extingui(hing the
¢ adjudications as accords, andallowed the decree tobe extralted,
¢¢ the refpondent in terms of a conceflion made by him finding
¢¢ caution to repay in cafe any part of the fums in the adjudica-
¢¢ tion which he infifted on as owing, fhould be made appear to
¢ be fatisfied and paid.”” The appellant the earl again petitioned
the Court, inl(fting that the adjudications were not regular, and
praying to be heard upon the nullities objected to them: but the
Court on the 27th of July 1722, ¢¢ adbered to their former in-
‘¢ terlocutor, referving likewife to the carl to infilt in any proper
“¢ altion for reducing the refpondents’ titles on the grounds men-
‘¢ tioned in the petition or any others.”

A commifhion having been granted to the tenants, to depone
as to their rents, on the gth and 26th of December, 1722, the
term was circumduced againft them, and they were held as con-
fefled on certain rents condefcended on. Other perfons having then
applied as creditors on the eftate, to be made parties, on the 211t of
February 1723, the Court appointed the ¢ eftate to be fequelt-
¢ rated and remitted to the Lord Ordinary to appoint a faltor to
¢¢ levy the rents:” and purfuant to this remit the Lord Ordinary
on the 8th of March thereafter appointed Sir Thomas Calder
faltor accordingly.

The tenants fufpended the decrees obtained againft them, but
on the 2oth of November, and fourth of Dccember 1423, inter-
locutors were pronounced againft them by the Lord Ordinary,
and, on the 12th of December thereaftcr, by the Court.

U on the application of the competing creditors praying that
Sir lhomas Calder might be continued faltor, till the event of
the procefs of ranking was afcertained, the Court on the 6th of
June 1724, ¢ continued the fequeftratiot of the faid eftates and
“ appointed the faid Sir'Thomas Calder faQor thereon, until their
¢ Lordfhips fhould think fit to recal the fame, he giving futlicient
¢ fecurity.” 'I'he appellant Rofs now, for the firft time appeared
in the altion, and gave in a petition, infilting upon his leafe of
the premifes from the Earl of Sutherland; and ftating that the
Court of Seflion had:no right to determine the claims upon this
eftate, which came under the jurifdition of the commiflioners of
forfeitures : after an{wers for the refpondents, the Court on the
7th of July 1724, ¢¢ refufed the defire of the petition.”

The appeal was brought from ¢ feveral 1nterlocutory fentences or
¢¢ decrees of the Lords of Seflion of the 22d of December 1721 3
¢¢ the 3d, 7th, 21ft, 25th, and 27th of July; the gthand 26th of
¢¢ Decernber 17225 the 21t of February, 8th of March, 20th of
¢ November ; 4th and r2th of December 1723 ; the 6th of June

¢ and 7th of July 1724.,”
4 Heads
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Heads of the Appellants’ Argument,

The Court of Seffion had no juarifdi&tion to determine of Mr.
Dunbar’s claim upon a forfeited eftate, the power of determin-
mg fuch claims bemg by act of the 4th of his prefent majefty’s
reign c. 8. vefted in truftees exclufive of all Ordinary Courts. And
as fuperiors are}by the act § Geo. 1. c. 20. obliged to pay a propor=-
tion of the forfeiting perfons’ debts, anfwerable to the eftate
returning to them; fo this proportion ought to have been deter-
mined by decree of the faid truftees.

By the proceedings had in the prefent cafe, the whole debt
claimed by the refpondent Dunbar, 1s made a burden upon that
part of thg eftate of the forfeiting perfon which fell to the earl as
fuperior, though the earl was able and offeréd to have proved to the
Court, that the attainted perfon had another eftate forteited for the
ufe of the publick, which therefore ought to have been liable to a
proportion of the refpondent’s claim. The earl further offered to
proveto the Courtthatthe refpondent Dunbarhad pofleffed theeftate
of the late Lord Duffus, lying in the county of Moray, amounting
to 4c0/. yearly, by which poffeflion his claim was extinguifhed.

‘The refpondent contended that thefe objeftions were not avail-
able in that ftate of the procefs, and were referved by the interloc-
utors of the 2 5th and 27th of July 1722: but the cafe of the pofleflor
1s always favourable, and a good plea for recovering poffeflion,
muft by the principles of law be of greater force to retain it when
rccovered. And by the law of Scotland, whatever is a legal
ground for fetting afide a deed, in an ation of redution, is al-
ways held a proper defence for a poffeflor, when infifted againft
in an aftion to eje&t him. The refervation, therefore, in
favour of the ecarl does in effet admit the jultice of his caufe,
and the iniquity of the dccree.

Heads ‘of the Refpondents’ Argument.

The obje&ion to the jurifdi€tion of the Court of Seffion wa®
never (’cartcd till after thc power of the trultees for determining

claims was expired. Dut the truftees for forfeitures had no
power of determining claims upon this eftate, becaufe it was not
velted in them for the ufe of the publick ; in confequence of the
a& ofthe 1 Geo. 1. c.20., it had devolved on the appellant, the
Earl of Sutherland, fubjet to the demands of creditors. The
appeilant himfelf claimed this eftate not before the truftees, but
the Lords of Seffion, and the fame was then decreed to him fuba
ject to the debts.

'The appellant the earl offered to prove that the forfeiting perfon
had a feparate eftate, upon which a proportion of the debts
ought to have been charged ; though this allegation in general
might {feem to merit regard fo far as to be admitted to proof, yet
when the appellant was defired to mention any one parcel of
eftate that belonged to the forfeiting perfon, he could not parti=
cularize .any, the Court therefore jultly looked upon the allega<
tion as groundlefs, and made of defign to gain time,
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The -earl alfo offered to prove that the adjudications of the
refpondent Dunbar, were fatisfied and extinguifhed by payment,
and made feveral objetions to the regulation of the fecurities.
As this fremed only a pretence to retain pofleflion, the Court
juftly refufed a commiftlion'to make proof of fuch general allega-
tions, but referved an opportunity to the appellant if he thought fit
to bring a proper altion for that purpofe, and the gefpondent gave
fecurity to be an{werable for whatever (bhould appear to have been
over paid.

The appellant Rofs who had a tack from the appellant the
earl {tated that he was turned out of poffeflion without being
made a party to the aCtion. But the tack in queftion is dated in.
April 1722, more than a year after this altion commenced, and
feveral months after the firft judgment pronounced iu favour of
the refpondent; and as be, therefore, could not be originally made

- a party, {o there was no occafionfor making him a party afterwards,
the queftion being as to the right of the leflor, and that being deter-
mined againft him, his leafc made after the fuit commenced was of
no confequence.q

After hearing counfel, I is ordered and adjudged that the petition
and appeal be difmifled, and that the feveral interlocutory fertences and
decrees therein complained of be affirmed. '

For Appellants, C. Wearg,  Ch. Arefkine,
For Refpondents, Dun. Forbes. C. Talbot. Will. Hamilton.

Volrath Tham, Merchant in Gottenburgh  Appellant; .
Charles Sheriff, and Richard Sherif - . Re/pondents.

23d April 1723,

Faétor.~A foreign fallor advifes bis correfpondents, that he has difrofed of a3
cargo, and fhipped returns for it, on both which he charges commiffion ; he
atterwards brings an altion dzainft the correfpondents, alleging that he had
fent his own goods, ana had not received proceeds for theirs ; but he is.

not allowed to prove faéts contrary to his correfpondence.
The knowlcdge of the fhip-malter, though Supercargo, and part owner,

mot relevant againft the correfpondence. .
'Proof.—The taltor having refuf:d to allow a proof of the fhip-mafter*s know.

Jedge by his own oath, a proot by witnefles is refufed him.

IN the year 1717, the merchants who fent goods to Sweden,
fuffered great loffes, by an ordinance of the then king, by
which a fmall piece of coined copper, of the fize of a farthing,
. called a Minttoken, was made current for the value of a dollar
Swedifh : ‘having been paid in this fpecie, the homeward cargoes
could not be purcpafed but at a great difcount. \,

In 1718, the refpondents and feveral others, who had purchafed,

on their own feparate accounts, parcelsof herrings, loaded them
;, had





