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George Munro, of Culcairn, and Captain
Donald Macneil
- - - - - - -

A p p ellan ts

Kenneth Mackenzie, of Auchtiedonald, and
Others - - - - - - -

R efpondents .

; Cafeio8.

31ft March 1724.
Cojis and Expenccs.— Ooe. o f the defenders in a fpuilzie, who w is an officer in
the king's fervice during the rebellion, being affoilzied, petitions for his expence*, which are refuted by the Court, but the judgment is reverfed upon
appeal, and the Court is ordered to tax and afcertain his cofts.
fyitnefs.— In a fpuilzie brought againft the leader of a party, on the king’ s
fide during the rebellion, peifons belonging to that party were valid witnelles
for the defender.
Spuilxie.— The Court having found the leader o f faid party liable in dimages,
without hearing him upon the relevancy; their judgment is reverfed, and
they are ordered to hear the defender on the relevancy.

T ^ H E appellant, Munro, being a deputy lieutenant in feveral
* counties, and fheriff depute of Rofsfhire, was very adtive on
the fide of government at the time of the rebellion : The appel
lant, Macneil, was a captain in the well affedted militia. On
the 20th of April, 1716, the Earl of Cadogan, then commander
in chief in Scotland, did, by his order, diredt the appellant,
George Munro, to ufe his utmoft endeavours to feize and appre
hend forthwith all gentlemen and heritors in the country, be
longing to the Earl of Seaforth, and in the (hires of Rofs and
Cromarty, who had been in the rebellion, and fend them prifoners to Invernefs ; and the commanding officer of that garrifon
v/as by the fame order diredled to give him fuch detachments of the
troops as he (hould judge necefiary. By another order of the 23d
o f fame month, the faid Earl diredted both the appellants to ufe
their utmoft endeavours to difeover and apprehend all fuch perfons as had been in the rebellion, and to fend them prifoners to
fuch of His Majefty’s garrifons as {hould be neareft the place
where they might happen to be taken up. In confequence of
thefe orders, the appellants proceeded to the Earl of Seaforth’s
country, and took feveral fteps againft perfons who were in arms.
The refpondent, Mackenzie, and his father, now deceafed, being
abfent from their houfes, the appellants refided in them for fome
days; and the condudf of them, and the party under their com
mand, during thefe days, became the fubjedt of the following
adtion.
The refpondent’s father, in Odfober 1721, brought an adTion
o f fpuilzie before the Court of Seflion, in his own name, and in
the names of his fon and of their tenants, againft the appellants.
T h is adlion ftated that the appellants did, in a violent manner,
take pofl'effion of the refpondent’s father’s houfe, and after having
lived there with thtir whole party for levtral days, without pay
ing for any thing, did, when they went away, plunder the j’aiJ
h.ij «-
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boufe of all the furniture and goods therein, and carried off all
the horfes, cows, fheep, goats, &c. they could find upon the
lands belonging to the refpondent’s father. And in a week or
two after, the faid party came to the refpondent’s houfe in Lochbroom, and not only plundered and carried off all the goods they
could find, but alfo burned and deftroyed feveral houfes : That
the refpondent’s father had always behaved himfelf as a good and
faithful fubjedt to His Majefty’s government, and was at the
time of committing thefe violences, attending the lord lieutenant
of the county.
This caufe coming to be heard, the Lord Ordinary, on the
8th of March, 1722, i( reftridted the libel to reftitution and da“ mages, and before anfwer allowed the purfuer to prove the fame,
€< and the defenders’ accefiion to the taking away of the goods
4< libelled prout deju r e ; and the defenders to inftrudl that they
c‘ had a legal warrant and power for marching troops through
“ the country where the purfuer lived, to oblige the inhabitants
€i of that country to deliver up their arms, feripto, and affigned
u the firfl day of June for proving and producing ut fupra.”
Sundry witneffes were examined on the part of the purfuer,
who proved fundry articles of fpuilzie ; but on the part of the
appellants, the faid orders of the commander in chief were
produced, without examining any witneffes.
The term was
therefore circumduced againft them on the 6th of June, 1722.
They afterwards prefented a petition to the Court for leave to
examine witneffes, to prove that the cattle and goods, which had
been taken away, were afterwards reftored ; to this vequeft the
purfuer conditionally agreed, and the Court, on the 16th of
June, 1722, “ granted diligence for proving, that the faid goods
4< alleged fpuilzied were reftored to, and recovered by the pro4< prietors, with this quality, that it fhould not ftop advifing the
f( purfuer’s probation.”
On the 14th of November, 1722, the Court having taken into
confideration the proof for the purfuers, of that date pronounced
an interlocutor, by which they u found it proven, that the appeli( lant, George Munro, with a party of armed men, took up free
iC quarters in the purfuer, Kenneth Mackenzie’s houfe; that .he
€t and his party carried away a great many horfes, cows, fheep,
goats, and other goods belonging to the faid Kenneth Mackenzie ; and alfo that the faid appellant, with his party, carried
ft away a great many cows, & c. from the lands of Lochbroom,
belonging to the refpondent, Kenneth Mackenzie,” (the values
o f mod of which were dated as proved.) “ And found that the
faid appellant, with his party, did burn nine houfes belonging
u to the tenants of the purfuer, and that the goods therein were
u partly thrown into the fire, and partly carried off by the party.
€( And ordered th e ' purfuer to give in a condefcendance of
“ the values of fuch of the aforefaid goods, whereof the values
u were not proved; as alfo ,the value of the houfes and
€t goods that were burnt, and affoilzied the appellant, Captain
“ Macneil/’
Several
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Several witnefles having been fummoned to give evidence of
the reftitution of the goods, particularly a Mr. Gordon, who de
poned to the reftitution of part of them, the appellant, Munro,
propofed to examine feveral perfons who had been of his party,
to have proved further as to the reftitution, particularly William
Muhro, of Altas ; but the refpondent having obje&ed to this
Munro that, having been of the-parly, he could hot be examined
as a witnefs, the Court, on the 15th of November, 1722,
<c fuftained' the objection againft the faid William Munro,
“ and found he could not be received as a witnefs in the caufe.”
The appellant Munro reclaimed againft the laft-mentioned
interlocutors, but after anfwers for the purfuer the Court, on the
4th of December, 1722, “ of confent of the purfuer, found the
“ appellant, Munro, was not liable for the goods contained in
Mr. Gordon’s oath, and adhered to the former interlocutor as
<c to all the other goods, and remitted to the Lord Ordinary to
proceed accordingly.”
And to this interlocutor the Court ad
hered on the 26th of December, 1722.
On returning to the Lord Ordinary, his Lord (hip, on the 5 th
of January, 1723, “ fettled the value of the deductions conform
4S to Robert Gordon’s depofition, and the other proofs in the
caufe.” And on the 15th of fame month, his lordfhip “ found
that after thefe deductions there remained due of the values
t( of the goods fo found proved the fum of 3215/. 17/. 4d. Scots,
c‘ or 267/. 19/. 9\d. fterlini*, for which decerned againft the
<c appellant, Munro •, and alfo having confidered the condefcen<c dance given in by the purfuer of the values of the other goods
<c found proved to have been fpuilzied, and whereof the values
“ were not found fully proved, amounting by the faid condefcen“ dance to 760/. 6/. 8d. Scots,’ or 63/- 13/. 4d. fteriing, and that
*( the appellant, Munro, had made no objection againft the fame ;
“ therefore fuftained the values as ftated in the faid condefcen*c dance, and decerned likewife againft the appellant there€t fore.”
The appellant, Munro, having given in a reprefentation to the
Lord Ordinary, praying hislordfhip would giv’e him a hearing as
to the relevancy, and to find that the condefcendance of itfelf
was no fufheient proof; his lordfhip, on the 1 8th of January,
1723, “ refufed the defire of the faid petition in fo far as con<( cerned the confideration of the relevancy of the libel, the
u fame having been determined in the Inner Houfe, at lead not
€C remitted to the Ordinary; but as to the other particulars ccn€t cerning the values in the condefcendance, declared he would
€< hear parties thereon.” Parties were hea^d accordingly, and the
Lord Ordinary, on the 23d of January, “ reftridted the values of
certain particulars in the condefcendance, and allowed the de- ,
<c creet to be extradted for thefe fums, and the other fums de<c cerned for.”
Againft thefe*interlocutors of the Lord Ordinary the appellant,
Munro, prefet.ted two feveral reclaiming petitions to the Court,
w iiich
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which were refufed upon the 13th
x 7 2 3*

Entered,
15 Jan.
17 23-44

and 19th

of February

b

The appellant Macneii prefented a petition to the Court,
fetting forth that he had been put to confiderable expences by
the faid a&ion o f fptiilzie, from which he had been afloilzied^
and he gave in an account of 264/. 18/. 4d. Scots, of expences
which he claimed, together with a further fum of 60/. Scots, for
extracting the decree; but on the 28th of February, 1723, the
Court <c refufed the defire o f the petition/'
T h e appellant, Munro, brought his appeal from <c feyeral inX( terlceutors of the Lords of Seflion of the 14th and 15th of
November, 1722, and that part of the interlocutor of the 4th
of December following, affirming their former interlocutors,
4( and the interlocutors of the 26th of the faid month of Decem“ ber, the 5th, 15th, 18th, and 23d of January, 1723, and
ts the 13th and 19th days of February following.1'
And the appellant, Macneii, brought his appeal from ts the
“ interlocutor of the 28th of February* 1723, refufing him
his cods/'
The purfuer, in the original a&ion having died, the appeal
Was transferred againft the rcfpondent, Mackenzie, his fon.
Argument of the Appellant Munroi

I

T h is appellant was acting for His Majefty's fervice, in purfuance of an order from the general for that puipofe; and if any
of the perfons then under his command committed diforders, oP
took away fome things unknown to him, it were very hard to
make that a charge againft him. W hen he came there with a
lawful command for the fervice of government, no evil ought to
be imputed to him, except what was done with his own hand,
or by his fpecial order; but nothing of that was pretended,
nor did any of the things, or of theit value, come to his poffeftion.
1
The Court proceeded to take the proof brought by the purfuer
under confideration, and to give judgment upon it, before they
heard the evidence brought by the appellants, though by their
Interlocutor c f the 16th of June, they allowed that evidence to
be brought. And wheti it appeared by the evidence of Robert
Gordon, that all the goods that were in the hands of the militia
were reftored, whereby a further proof of the particular quanti
ties became necefiary, the Court was pleafed to difallow the ap
pellant to bring any further proof.
The appellant conceives it was ho good objection againft Mr.
Munro, of Altas, being a witnefs, that he was one of the party
under the appellant's command. Oil the contrary, thofe of that
party were the moft proper witnefies to proVe fad s that they faw,
and in the event of which they could neither gain nor lofe. And
fince the Court were of opinion, that thofe of the appellant's
party were ndt proper w itndLs, they ought to have allowed
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him to examine other witnefies as to the reftitution; and had
that liberty been indulged to the appellant, he could have proved
that every individual thing was restored; fo that he is decreed to
pay for what the refpondents have in their own pofleflion.
If the appellant mud be accountable, the value of the goods
ought to be afceruined by witnefles; but he is decreed to pay the
fum of 767/. 6s. 8d. Scots for goods, of which there is no other
proof of the value, than the flatement in the purfuer’s condefcendance.
Argument of the Appellant MacneiU
T h is appellant ought to have been allowed his expences, Cnee
nothing is proved againft him. He conceives, that no counte
nance ought to be given to the bringing vexatious fuits againft
thofe who were at that time employed in his majefty*s fervice;
and he may be allowed to call this a vexatious fuit as to him.
The cafe of both the appellants is the more favourable, that thei
matters complained of were in June 1716, before the rebellion
was at an end in Scotland, and the legiflature thought fit fo far to
interpofe, as to indemnify all perfons who 'a&ed in the defence
of his majefty’s perfon and government in the year 1715, from
vexatious fuits and profecutions.
Argument of the Refpondents.
Any commander of a regular party is anfwerable for all the
outrages committed by the party, unlefs he proves that he could
not prevent the fame. And he who has the legal command of a
party, and allows them to commit outrages, is much more guilty
than he who has no legal command; becaufe he not only does
the fame injuftice to the private peTfons injured by his party, but
likewife commits a great crime againft the government, in abufing
the power and truft committed to him. But it is remarkable in
this cafe, that the witneffes depone exprefsly, that the appellant
and his party committed all thefe outrages and depredations, and
that they heard him give orders for burning the houfes, and faw
him receive money for reftoring fome of the goods to the
owners.
It is not the method of proceeding before the Court of Seflion,
nor as the refpondents conceive before any other courts, to give
liberty and further time for examining witnefles, after the proof is
concluded, and circumdu&ion paft, without fome extraordinary,
reafon for fo doing. T h e appellant Munro obtained a fecond or
der for .examining witnefles, of confent of the then puifuer,
" who was moft willing to allow dedu£l:on of whatever was reftored,
But he would not confent to a third order, which was defired by
.the appellant only for delaying the caufe; and the Court of Sef(ion moft reafonably refufed it, becaufe the appellant could give
no reafon for fuch demand, but only that he had brought up witnefies, againft whom the Court had found; that there was an evi
dent objection in law.

Ii

With
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With regard to the appellant Macneil, he was upon the fame
command with the other appellant, Munro, and not far diflant,
with a party of regular troops, and the refpondent6 conceive that
it was therefore proper to make him a party to the a&ion, for
it was not known, but that Macneil had the chief command of
both parties. And by the cuftom and practice of Scotland, no
perfon, who has a probabilis caufa litigandi is ever decreed to pay
cods.
Befides, Captain Macneil did not apply for coils, till after the
decree was given out, and the fuit fully terminated; and by the
conflant forms of the Court of Seffion, no cofts are given if not
moved for before giving out the decree. The refpondents were
not ferved with Macneil’s petition for coils, and the principal
caufe being fully terminated below, they were not bound to ap
pear further in court. The Court therefore refufed the defire of
Macneil’s petition, without ordering the refpondents to put in
anfwers to it.
After hearing counfel, It is ordered and adjudged, ’That the

Judgment.
31 Mar.

interlocutor of the 7.%th of February, 1722-3, whereby the Lords
o f Sejfiott refufed the appellant, Macneil, his cofts, be reverfed, and that
the Jdid Lords of Sejfton do caufe his cofts to be taxed and afcertained,
and when fo afcertained, to beforthwith paid to him by the refpon
dents: and it is further ordered and adjudged, That the interlo
cutor of the 19th of February, 1722-3, be reverfed; and it is hereby
declared, that it is the 'opinion of this Houfe, (< that William Munro,
(( and other perfons of the party commanded by the appellant George
u Munro, may be proper witneffesfo r the faid appellant, in this caufe,
i( notwitI f anding their being of the fame party, unlefs there befome
“ other juft caufe of objection againft that tejftimony ; and that thefaid
u appellant be at liberty to produce witneffes in his defence ; and that the
f( witneffes already examined on behalf o f the plaintiff below, be re“ examined; and that the defendant below be at liberty to crofs examine
u them ; and that the appellant, Munro, be heard in the Court below
(t as to the relevancy of the libel”

*7*4*

For Appellant,
P . Torhe.
Dun. Forbes.
For Refpondents, R q. Dun das. C. Talbot.
«■

W ill. Hamilton.
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