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The refpoudent made defences, and after fundry proceedings
the Court on the 13th of July 1,721, “ found that the qualificai( tions of truft alledged by the appellant, are not relevant and
ts therefore alToilzied the refpondent and decerned.”
T h e appellant gave in feveral petitions againft this interlocutor,
but the Court on the 28th and 29th of July 1721, and 9th of
February 1722, “ adhered to their former interlocutor.”
The appeal was brought, u feveral interlocutory fentences or
€t decrees of the Lords of Seflion of the 13th, 28th, and 29th days
of July 172 1, and 9th of February j 722/'
(The particular circumftances of the cafe are dated at confiderable length in the appeal cafes, but not with fufRcient diftindtnefs,
to render an* abridgement of them ufeful.)
After hearing counfel, It is ordered and adjudged that the Jaid
petition and appeal he difmijfed, and that the interlocutory fentences or de
crees therein complained of he affirmed.
For Appellant, Ro, Dundas.
For Refpondent, Dun. Forbes*

C. Talbot.
W ill. Hamilton.

Appellant ;

Cafe 98. Alexander Murray, o f Broughton, Efq ;
George Bullerwell, Gentleman,

Refpondent.

-

Ex parte ( a)
1 2 tiiFeb. 1 7 2 2 - 3 .
In a competition between two perfon9, claiming to be heirs toan
eftate, the inqueft refufed to retour either of them. One o f the parties in an
aftion of reduftion and declarator, calls the other as a defender: a third
claimant now craves to be admitted, as a defender in this aftion, dating him felf
to be in the fame degree o f propinquity with the other defender, which the
purfuer acknowledged. T h e Court having refufed to admit this third party
as a defender in that aftion, the judgment is reverfed, ex parte.

P r o ce fs,—

A M E S Earl of Annandale died about 80 years ago, leaving no.
heirs of/his own body, and in default of them, his eftate
' went to the daughters of Sir James Murray of Cockpool, pater
nal uncle to the faid earl. The appellant, and the Vifcountefs of
Stormont, were defeended from thefe daughters.
The refpondent laid claim to the eftate of the faid James Earl
of Annandale, in the charadter of his neareft h eir; and took out
a brieve from Chancery for ferving himfelf neareft heir; and gave
in his claim to the inqueft accordingly.
The Vifcountefs of
Stormont, appeared as a party by her counfel, and objedfed to the
evidence brought by the refpondent, as no wife fufficient to
prove that he was heir, or at all related by defeent of lawful iflue
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(a) This is given entirely from the appellant's cafe only, no appearance having been
made for the refpondent.
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to the faitl earl; and ar the fame time (he having alfo taken out a
brieve from chancery, put in her own claim, and infilled that Ihe ’
fhould be retoured as neared heir to the faid earl. The jury,
however not being fatisfied with the evidence adduced by either
of them, gave verdidts againft them both, and refufed to retour
either of them as neared heir to the Earl of Annandale.
The refpondent thereupon brought his adlion before the Court _
of Seilion, for letting afide the verdift of the jury as erroneous,
and to have it found, that he was neared heir to the earl. T o
this action, the refpondent called the Vifcountefs of Stormont as
a party; but took no notice of the appellant, who (as he dates)
is the undoubted heir portioner of the faid Sir James Murray of
Cookpool, father’s brother of the faid earl, with the faid V if
countefs of Stormont, and fo equally entitled with her in the faid .
earl’s fuccedion.
T h e appellant, however, appeared for his intered by his
counfel, in fupport of the verdi£l complained of by the refpond
ent, and prayed to be heard againd the refpondents* claim. And
the Court on the 28th of February 1722, a found that the ap“ pellant ought to be admitted for his intered.”
The refpondent reclaimed, fetting forth that he had not made
the appellant a party ; but that the adlion he was carrying on was
of no prejudice to the appellant, the fcope of it being only to fet
afide an erroneous verditd, given by the jury to the prejudice of
the refpondent; and that it would be dill entire, and more pro
per for the appellant to appear before another jury, which would
be called after the erroneous verdicl was fet afide, and there to
obje£l againd the respondent's claim.
After anfvvers for the appellant, the Court on the 2 id of June
1722,
altered their former interlocutor, and found that the apt( pcllant could hot be admitted in that a£tion.” And to this in
terlocutor the Court adhered on the 30th of the fame month of
June and id of December thereafter.
The appeal was brought from “ feveral interlocutory fentences Entered,
<c or decrees of the Lords of Seflion of the 2 id and 30th days 10 Dec*
•
of June, and an interlocutor of the id of December 1722.”
172Z‘
Heads of the Appellant's Argument.
Though the refptmdent has not made the appellant a party to
the a£tion, that was the refpondent’s fault and error; but this
cannot hinder the appellant from appearing as a party for his own
intered, and to defend in an a&ion, the fcope of which was
to defeat his titles to the edate, and fucceflion of the Earl
of Annandale. Befules, by the nature of the brieve, ail perfons
having intered are called, by what is named in the law of Scot*
land an edidlal citation.
The refpondent admitted, that the appellant had the fame in
tered and concern with the Vifcountefs of Stormont, and confequently fince die is a proper party to the a£lion, the appellant mud
be fo too. The appellant likewife admitted, that the appellant
y/as a proper party to obje£l to his claim before the jury, and to
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haX'e infifted for fuch a verdift as the jury gave, confeqiietitly he
mud be a proper party to appear in fupport of that' verdidl, and
to juftifv it now that it is given.
Whereas this day was appointed for bearing counfel upon this
petition and appeal; counfel appearing for the appellant, but no
counfel for the refpondent s and the appellant's cotihfel being heard
and withdrawn, It is ordered and adjudged, that the interlocutory fenfences of the 2 i f and 2>oth days of June, and the interlocutor of the \ft
o f December laft, complained of in the faid appeal be reverfe d ; and’
that the interlocutor of the 2%th of February, lajt whereby it is decreed,
that the appellant ought to be admittedfo r his intereft' be affirmed.
For Appellant,

Ro. Dun das.

Dun. Forbes.

Cafe 99. Thomas R ig g e , of Mortoun, Efq;
x Alexander Abercrombie, of Tullibodie, Efq;

Appellant;

*

Refpondent.

18th March 1722-3.
N egotiorum G eJior .—

T h e refpondent having fent money by the appellant, to be by
a third perfon laid out in Hock, in h?sowii name; on thedeath of this third,
pcrfon the appellant could not watrantably lay out the refpondent's money
in flock, in his the appellant’s name.
P r o o f .— In this cafe the fon of the perfon deceafed, having by letter given the
firfl notice o f the tranfaflion to the refpondent, and mentioned that the
appellant hrt* informed the writer o f the letter, that he had given the re
fpondent his option to ftand to the bargain or not, this letter is held to be.
proof of fuch option tendered.

!

*

iN

Auguft 1720, feme communications took place between the
appellant and refpondent, relative to the inverting of money
in the public funds. T h e appellant being about to fet out for
London, the refpondent delivered to him two Y ork Buildings.
Co. bonds of 100/. each, with an open letter, addrefled to "William
Baird, of Auchmedden, Efq., then in London : This letter was o f
the following tenor: “ Edinburgh, 9th Auguft, 1720. Dear.
*c Coufen, Receive from the bearer Mr. Thomas Rigge of
<c Mortoun, advocate, two York Buildings bonds of 100/. Iterling
tg each, bearing intereft fince 23d February laft, payable 23d
u in ft.; the intereft is 61. ; the one is marked letter A . (No. 9.)
€( the other is marked letter A. (No. 309.) I have filled up your
“ name in the indorfation (a) becaufe I defign you fhould put it
“ in flocks for me till I raife more. If South Sea fubferiptions
can be purchafed at 5, or 6, or 7 hundred, for fo much ready
** money, Mr. Rigge will join the equivalent fum of mine in
€( ready money ; and if you can procure us credit, if he defire
<c it for the furplus value of a fubfeription, I (hall make the
u credit good as you, and he fhall adjuft the fum, either upon our
( a) T hefe bonds were payable to bearer, and needed not indorfementi
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