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not of the father. In the prefent cafe the Houfe affirmed a con
trary do£trine laid down with regard to the renunciations made by 
the children of the firft marriage of their provifions by contraft.

1

John Walker of Edinburgh, Merchant, - Appellant,
Robert Forrefter of Edinburgh, Merchant, 

and William Macpherfon of Edinburgh,
Writer, - Refpondents.

16th Feb. I 721-2.

JSona fide confumptton.— An adjudication obtained in 1678, being found extin- 
guifhcd by receipts of the rents : in a fubfequent action of count and reckon
ing, the Court having found the defence of bona fides fufficient to libeiate 
till the date of the interlocutor, finding the adjudication compenfed, and 
that the defenders were not put in mala fide by the citations and arreftments, 
the judgment is reverled, and they are ordered to account from the date o f 
the arreftments ufed at commencement of the foimer a&ion.

Cofis and Expenses— In an adtion relative to the commencement of mala files t 
the Court having found that the fame did not commence from the date of 
citation and arreftment, but from the date c f  the decree, and refufed the 
putfuer hisexpences; on a reverfa) of the judgment, it is ordered that the 
Court tax, and afcercain the expences in that adtion, and that the fame be 
then paid to the appellant.

JOH N H A N D Y SID E , who was the proprietor of feveral 
houfes in the city of Edinburgh, being indebted to the re

fpondents, or thofe under they claim, they obtained an adjudi
cation of thefe houfes for payment of the faid debt, in December 
1677 ; and by virtue thereof got into poffeflion of the fame in 
1678. As dated by the appellant, the debt due to the refpond
ents or thofe under whom they claim amounted to 277/. 15*. 6r/., 
and the yearly rents of the premifes were 6 6 1 . 13/. 4d.

In' 1713 Janet Handylide, the daughter of the faid John Handy- 
(ide, who had been abroad for feveral years, and who claimed right 
to the premifes as heir to her father who h'ad died many years 
before, conveyed all her light and title to the premifes, and all her 
right of reverfion, to the appellant; who was thereupon infeft.

The appellant foon after brought his adtion before the Court 
of Seffion againd the refpondents, to have it declared, that the 
debt due to thofe under whom they claimed was fatisfied and 

x paid by their receipt of the rents and profits 5 and to have 
the refpondents decreed to account for what they had re
ceived over and above the payment and fatisfaftion of their jud 
demands. And in 1714, the appellant likewife arreded the rents 
in the hands of the tenants ; but the refpondents having found 
fecurity to make the fame forthcoming as accords, the arredment 
w&s loofed  ̂ and the refpondents were fuffered to continue in 
poffeflion till the event of the caufe.
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Several preliminary defences were now infilled on by the re- 
fpondents, particularly that the legal was expired ; but it appear
ing that there were feveral informalities in the adjudication, this 
defence, among others, was repelled.

The appellant now infilled, that the premifes lhould be fe- 
quefirated *, but the refpondents offering to find fecurity to make 
the rents forthcoming, the Court allowed them to continue in the 
pofleflion upon finding fecurity to be accountable for the rents 
thereof to thofe who had bed righ t; but in cafe they did not 
find fecurity, that then a fequeftraiion fhould iflue.

After various other proceedings the Court on the 13th Novem
ber 1719, reduced the adjudication as null, in fo far as concerned 
4006 merks thereof, and as to 5000 the remainder of the fum 
claimed, found the fame extinguifhed' by intromifiions; and by 
fubfequent interlocutors in January and July 1720, found the 
refpondent’s right extinguifhed, and paid by the receipts of them- 
felves, and thofe under whom they claimed, and therefore re
duced the fame, and preferred the appellant to the rents in time 
coming. So far the judgments were not appealed from.

T h e appellant having extradled this decree, commenced an 
aftion, againft the refpondents, to compel them to account for, 
and pay to him the rents they had received pending the faid a£lion* 
from 17 j 3 to 1720. The appellants made two defences to this 
a£tion ; the firft, that the decree extra&ed by the appellant having 
ordained the refpondents’ receipts of the rents to be imputed in 
fatisfa&ion of their debts, they could not now be compelled to 
account in any other method; the appellant however having 
infilled, that the refpondents were paid their debts before the faid 
aclion commenced, the obje&ion of the refpondents was over
ruled by the court. They afterwards contended, that they 
'pofi'efied by virtue cf a good title, a right that was thought irre
deemable, and confequently that they were bona fide pofl'eiTors > 
that a pcficfibr in that view was not accountable for any rents or 
profits he might receive out of the premifes in queltion, even though 
another perfon fhould be afterwards decreed to have a better right; 
and that he was only to account from the time, fuch other right 
was found preferable to bis, upon the ground of the maxim, bona 

fidepojfejfor facit fruclus perceptos et confumptos fuos. On the 28th of 
June 1721, the Lord Ordinary u fullained the defence of bonci 
“  fide pofTeifion to liberate the refpondents from accounting for 
“  the rents pveceeding the interlocutor 13th November 1719, by 

which the faid adjudication was found null, and repelled the 
u allegation of the refpondent’s being put in mala fide by the 
<c appellants citations and arreltments.,> The appellant having 
reclaimed, the Court, by feveral interlocutors of the 14th and 2 i l l  
of July, and 22d of November 1721, adhered to the interlocutor 
of the Lord Ordinary, and refufed the appellant his expenqes in 
both actions.

The appeal was brought from an “  interlocutor of the Lord 
Ordinary of the 28th of June 1721, and from the interlocutors
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c< of the Lords of Seflion of the 14th and 21ft of July, and 22d of
“  November following.”

«
Heads of the Appellant's Argument,

Though the law does indulge a bona fide poflelTion againft re
petition of the rents, yet to that is required a well-grounded 
opinion and belief, that what a man poflcfles is his own, and no 
other perfon’s. But fo foon as he begins to doubt of his right 
he falls into a mala Jides. and ought no longer to retain his poftef- 
fion. But the plea of bona Jides cannot avail the refpondents in 
the prefent cafe, fince they knew they poflefled by a redeemable 
right, and fince they alfo knew that they had received five times 
more than paid their debt, before commencement of the action. 
When that was once begun, and the rents were attached in the 
tenant’s hands, and the refpondents had given fecurity to account 
for the rents to fuch perfon as (hould be found to have right, 
there cannot be any, the lead pretence for a bona fide pofleflion.

The appellant has prevailed in every ftep of the proceeding, and 
had 18 interlocutors in his favour; and fince the refpondents have 
by their affe&ed delays'prolonged this a£tion for feven years, and 
continued in poffeflion of the premifes for that time, and pretend 

* not to account for the rents, the appellant humbly hopes alfo to 
have his expences allowed.

Heads of the Refpondents9 Argument.
The refpondents had no reafon to doubt their title to be an ab- 

folute right to the property of the premifes in queftion, fince the 
adjudications under which they claimed, not being paid off within 
the time limited by law for that purpofe, become abfolute rights, 
and they were only declared redeemable upon fome informalities, 
which the refpondents did not, nor could difeover, and the ap
pellant is fo fenfible, that they were all the time b o n a poffef- 
fors, that he himfelf demands no account prior to the a&ion. A 
citation or commencing of an a&ion is no argument to take away 
bona fide pofieflion, becaufe till judgment be given, the title of 
the pofTefiors is good, efpecially in a cafe where it is doubtful 
which of the parties had the belt right, or where the title of the 
pofiefiors was evidently a preferable right, and fo fuftained by the 
Court till the very date of the interlocutor finding their right 
extinguifhed by their receipt of the rents. And this has been the 
uninterrupted practice of the Court, in all cafes* as can be vouched 
by decifions.

Though the appellant has prevailed in the a&ion reducing the 
refpondents* title as being extinguifhed by payment, yet he did not 
prevail in the a£fcion relative to the arreftments. On the contrary 
he never infilled thereon, nor obtained any judgment upon them ; 
and the Court by an interlocutor of 6th July 17151 not appealed 
from, found the tenants in tuto to pay their rents notwithftand- 
ing of the arreftments, and difeharged him from laying on any 
other arreftments, and that becaufe he had not at that time eftab- 
lifhed his title* nor for fome years after. An arreftment is a very
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improper way to make a perfon in mala fide, fince by that very 
thing he owns the right to the rents to be in another perfon, and 
found his title to thofe rents upon the foot of another claim, not 
as proprietor but as creditor.

The respondents apprehend that they can in no view be liable 
to the appellant for cofts and expences, in regard the apellant’s 
right laboured under fo many apparent imperfe&ions, that without 
the aid of the Court the fame could not be fupplied ; and the rather 

' fince at the appellant’s own defire a commifTion was granted for ex
amining witnefies to fupply fuch defedls, which occafioned a great 
expence to the refpondents. There is no interlocutor of the Court 
of Seflion in the firft procefs, which refufes expences to the ap
pellant appealed from. And in the fummons, which is the 
foundation of the fecond procefs, the appellant does not fo much 
as pray to be allowed expences of the former procefs. The appel
lant indeed in the prayer of one of his petitions, craves an allow
ance for the expences of that procefs : but the fame could with 
no (hew of reafon be granted, in regard all the interlocutors of 
that procefs are in favour of the refpondents, nor can any in- 
ftances be given where the Court has given expences in caufes 
of a fimilar nature.

Judgment, After hearing counfel, It is ordered an adjudged, that fo much of 
36 Feb. fjjg interlocutor of the faid Lord Ordinary of the 28th of June 1721,
lyzi-z- an(i  0j  Interlocutors of the Court of the 14th and 21 ft oj 'July and

2 2d of November followings whereby the defence of bona fide poffef- 
fion to liberate the refpondents from accounting for the rents preceding 
the interlocutor of the 13 th of November 1719, is fuflained, and the 
allegation of the refpondents being put in mala fide by the appellants 
citations or arrefiments is repelled, be reverfed : And it is further or
dered that the refpondents account for , and pay to the appellant the 
rents and profits of the eflate in que/Hon9 intromitted with by them 

fince the time of the arrefiments at the injlatice of the appellant in July 
1714, and that fuch parts of the faid interlocutors whereby the appel
lant is denied his cofis,fofar as concerns the cofis of theformerfuit be 
affirmed, and fo fa r  as concerns the cofis of this lafi fu it9 be reverfed. 
And it is hereby further ordered, that the faid Lords of Seffion do forth- v 
with taxy and afcertain the appellant1 s cofis of the faid lafi fuit; and that 
the faid lafi cofis when fo taxed and afeertained be immediately paid by 
$he refpondents to the appellant.

For Appellant, Sam. Mead, Will. Hamilton.
For Refpondents, C. Talbot»
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