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fame ; the appellant In 1713 executed a renunciation of all the 
title and intereft he had to thefe premifes, and that renunciation 
was abfolute without any condition ; the appellant after that time 
has poflefled as a tenant at will, and run greatly in arrcar, which 
obliged the refpondent to bring his action of removing againft 
him, whereupon he recovered judgment ; the refpondent has 
been for feveral years kept in law fubs by the appellant a pauper, 
and will in Ml events be a very great lofer.

After hearing counfel, It is ordered and adjudged, that the Judgment, 

petition and appeal be difmijjedy and that the interlocutory fentences or de- • 
crees therein complained oj be affirmed.

The Appellants’ Cafe is figned by himfelf.
For Relpondent. Rob* Raymond. Will. Hamilton*
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Ex parte
David Falconer, of Newtown, Efq. , -
The Principal and Mailers of King’ s Col

lege, and theProvoll, Baillies and Council 
of Aberdeen, -

31ft Jan. 1721*2.

Appellant;

Refpondents.
1̂

Cafe 89.

Prtfumption.— Two deeds of mort'ficatlon in favour of the fame perfons, but of 
different dates, and for different Turns, found in the grantors rcpofitories, did 
not both Tubful. •

A  jiroof of his intension allowed by the inftrumentary witnefles.

H r HIS appeal was upon a point precifely fimilar to the other ap- 
**■  peal at the inftance of the fame appellant, (No. 84 of this 

Colle&ion). In addition to the two deeds in the former appeal 
recited, relative to the education of the fcholars at the fchool of 
Conveth ; the late Sir Alexander Falconer of Glenfarquhar, exe
cuted two others for maintaining and educating certain boys at 
the King’s College of Aberdeen.

On the 3d of December 1712, Sir Alexander Falconer, by a 
deed upon the fame recital with the firfl; deed in the former appeal /
recited, left, mortified, and appointed 180/. Scots, payable yearly 
by his heirs out of certain lands, to the principal and mafters of 
King’s College Aberdeen, for educating and maintaining three 
boys at the rate of 60I. Scots each yearly, at the Philofophy Col
lege there; which boys fhould be fufficiently qualified, and be of the 
name of Falconer, in the firfl place, if any fuch there were, and 
in default of them, of any other boys duly qualified, that (hould 
be born or educated within the parifii of Conveth; the firfl: pay
ment to be at the firfl term of Whitfunday, or Martinmas after 
his dcceafe. The patrons and prefenters were the fame as in the

former
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former deed, namely his heirs and fucceflors of the name of 
Falconer. '

On the 7th of Auguft 1716, S ir ‘Alexander executed another 
deed upon the fame recital as in the former, whereby he left and 
mortified 3^0/. Scots, payable o u to fvthe fame lands, in the fame 
manner and at the fame terms with the former, to the Proved, 
Baillies and Council of Aberdeen, for maintaining at the faid King’s 
College, four boys of the name of Falconer, if any fuch there 
were, and in default of luch, any other boys that (hould be born 
or educated within the parifii, or at the fchool of Conveth \ add
ing a claufe not contained in the former, “  that for the fecurity 
“  of his heirs, the trufiees lhould report the boys* difeharges to 
“  the patrons and prefmters within a year and a day after they 
4t fliould receive fuch year’s allowance and a provifo, ft that 
•• in cafe of variance between the patrons and the faid magi- 
“  (trates, the fir(t ininiller ferving the cure for the time at the 
“  church of Aberdeen, and the miniflcr of Conveth, were to 
“  decide and determine the fame.”

Neither of thefe deeds were delivered, but found, with the two 
others in the former appeal mentioned, in the repofitories of the 
deceafed at the time of his death. The refpondents brought an 
action alfo againft the appellant, the heir of Sir Alexander Fal
coner, deceafed, for payment of the feveral fums contained in 
both the aforefaid deeds. The appellant made defences, and the 
Court, on the 29th of December 1719, “  found both the mortifi- 
“  cations made by the faid Sir Alexander Falconer, of Glenfar- 
** quhar, in favour of the College of Aberdeen, to fubGft.”

The appellant reclaimed, and by his petition, amongft other 
things, prayed leave, as in the former cafe, to examine the initru* 
mentary witnefl'es ; but the Court, on the 15th of January 172 1, 
tc adhered to their former interlocutor, and refufed the defire of 
“  the petition.”

The appeal was brought from €t an interlocutory fentence or 
c< decree of the Lords of Seflion of the 29th of December 1719, 
u and the affirmance thereof the 15th of January following.”

His argument was the fame as.in the former appeal.
Whereas this day was appointed for hearing Counfel ex parte upon 

this petition and appeal, counfel appearing for the appellant, but no counfel 
for the refpondents, and the appellant's counfel being heard and with- 
drawn : and the order and judgment of this Houfe of the 4th of May 
lajl, on the appeal wherein the faid David Falconer was appellant, and 
others were refpondents, being read;

It is ordered and adjudged, that the faid interlocutor of the 2.9th of 
December 17 19 ,finding the two mortifications fubfified as two feparate 
donatives, and the interlocutor of the i$th of January following, in 
affirmance thereof, be reverfed : and it'is further ordered and adjudged, 
that the appellant be at liberty to examine the infirumentary witneffes 
according to his petition to the Lords of Seffionfor that purfofe, referv- 
ing to the Principal and Mafiers of Kings College of Aberdeen, and 
the Provojl, Baillies9 and Council of the faid City of Aberdeen, all de-

14 fen ces,
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fences, competent in law, againjl the witnejfes ; and fuch further 
proceedings Jhall thereupon be had before the Lords of Sejfion as to 
juflice Jhall appertain.

For Appellant, Rob. Raymond. W ill. Hamilton.

John Allardice, Merchant in Campvere, appellant;
Jane Smart, Widow and Executrix of the 

Appellant’s Father, for herfelf and her 
Children, - Refpondcnt.

' n th  Feb. 1721*2.

Proviji'sfis to Heirs and Children —  A fpecial provifion, In a marriage contra#* 
of Turns of money to be laid out on land or other good fecunty, and alfo of 
cor.queft in lands, heritages, fiftiings, fums of money and others, to the heirs 
of the marriage, went to all the children, and not to the eldeft fon only.

A  difcharge of provisions granted by two children to their father, in confidcra- 
tion of a certain fum ot money, paid to them, operated in his favour with 

• regard to the remainder of their proviiions, and not in favour of another 
child, who did not difcharge.

jFiar.— A  houfe, part of the conqueft of a firft marriage, is difponed tp a perfon 
and his wife in conjun# fee and life-rent, and to the bairns of the marriage 
in fee, whom failing, to the heirs of the huiband : the hufband being fiat 

might fettle the life-rent thereof on a fecond wife.

n Y  contra# of marriage in September 1683 between John 
-M Allardice, Merchant in Aberdeen, and Agnes Mercer his 
firft wife, the appellant’s father and mother both now deceased, 
the faid John Allardice obliged himfelf to lay out 3000 ,merks 
Scots of* his own money, together with the like fum he was to 
receive with his wife as her portion, upon land, or other good fe- 
curity, and to fettle the fame upon himfelf and the faid Agnes> 
Mercer, in conjunct fee and life-rent of the longeft liver of them 
two, and the heirs to be lawfully procreate between them ; whom 
failing, to the faid John Allardice, his heirs, executors, and aflig- 
nees. The contra# contained this provifo, “  that whatsoever 
(i lands, heritages, filhings, debts, fums of money and others, it 
« (hall happen either of the faid parties to conquer, acquire, or 
€t fucceed to, during the time of the faid marriage, the heirs of 
M the marriage (hall fucceed thereto in integrum.”

In 1684, after the marriage had taken effe#, John Allardice, 
the appellant’s grandfather, by difpofition, conveyed a houfe and 
its pertinents in Aberdeen, to the faid John Allardice the father, 
and the faid Agnes hisfpoufe, in conjun# fee and life-rent to the 
longeft liver of them two, and to the bairns lawfully begotten, or 
to be begotten, between them in fee 5 whom failing, to the heirs 
of John the father.

In 1700 the appellant’s mother Agnes died, leaving ifiue the 
appellant and two daughters, the children of that firft marriage. 
And at this time the father’s free (lock amounted to about 18000/.

Scots,
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Cafe 90,
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