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CASES ON APPEAL FROM SCOTLAND.

In the appellant’s cafe, feve/al interlocutors of the Court are 
dated as to the admiflibility of female witnefles, to other fa£ts 
than thofe within doors, and in their own houfes ; and as to the 
allowing of objections to the characters of witnefles : he alfo ufes 
argument thereon, but thefe formed no part of the judgment ap
pealed from.

Dr. George Middleton, - 1Appellant; Cafe 87.
Mr. George Chalmers, Principal, and the 

reft of the Mailers and Regents of King’s 
College, Aberdeen, . . .  Refpondents.

9th June 1721.

Arbitration.— On a day appointed by two arbitrators for determining a matter, 
one of them declined to adV, and the overfman thereupon pronounced an 
award; the Court having reduced this award as incompetent, the judgment 
is reverted.♦

n p H  E appellant, who had been for many years principal of 
*  King’s College, Aberdeen, was in 1716, among others, fu- 

perfeded by certain perfons having his majefty’s commiflion un
der the great feal of Scotland, to vifit that univerflty $ and the 
refpondent Chalmers was appointed to his place.

It being Hated to thefe commiflioners, that the appellant had 
received and had not accounted for certain fums of money, arifing 
from a mortification, or grant of his late majefty King William, 
and for the Bibliotheck money, which laft confided of fmall fums 
payable towards the college library, by thofe on whom the degree 
of mafler of arts was conferred, the commillioners dirc&ed the 
refpondents to fue the appellant for the fame.

An action was thereupon commenced, but inftead of pro
ceeding therein, on the 5th of October 1719, a fubmiflion was 
entered into between the appellant and the refpondents, for re
ferring the matters in difpute to the arbitration of Sir Alexander 
Bannerman, of Elfick, on the part of the appellant, and of 
Thomas Forbes, of Echt, on the part of the respondents, and in 
cafe of variance or difcrepance between the arbiters, to Colonel 
John Buchan, of Cairnbulg, as overfman or umpire, elected and 
chofen by both parties : by this fubmiflion the parties were 
bound to ftand to the decree to be pronounced under the penalty 
of 500 merks, and fuch decree was to be made on or before the 
8th of November 1719.

The refpondents gave in their charge againft <he appellant, to 
which the appellant gave in his anfwers, and b^fh parties having 
beenfeveral times heard before the arbiters and the overfman, the 
arbiters appointed the 28th of October 1719, for pronouncing

C c 4 their



GASES ON APPEAL FROM SCOTLAND*301

their decree. When this day arrived, Sir Alexander Bannermail 
declared his opinion, that the appellant fhould be abfolved from 
the claim given in by the refpondents 5 but Mr. Forbes declining 
to pronounce any decree, the appellant by his procurator there
upon took a proteft in the hands of a notary under form of in-* 

♦ Urument; and the overfman being p^cfent, in confequence of 
what palTed between the arbiters, appointed the next day for giving 
his judgment. Accordingly on the 29th of October, Colonel 
Buchan, the overfman, pronounced a judgment, finding and de
claring that the appellant had managed the money belonging to 
the faid mortification and library, honeftly and faithfully, and 
that he had accounted for, and made payment and fatisfadlion to 
the mailer and members of the faid college, of all the money he 
had received, and that there was no balance due to them from the 
appellant, and therefore abfolved him from the faid claim.

O f this judgment the refpondents brought a redudtion before 
the Court of Seflion, in which they infilled,.that being only truf- 
tees, they could not properly fubmit thefe matters, which were 
the property of their college, to arbitration, efpecially fince they 

0 had directions from the commiflioners of visitation to fue the 
appellant at la w ; and that though they had power to fubmit, yet 
the judgment was not regularly pronounced, for though one of 
the arbiters did not at that time incline to pronounce an award, 
yet he might have done fo afterwards, and his declining was not 
any authority to the overfman to pronounce his decree. After a 
report from the Lord Ordinary, the Court on the 26th of January 
1721, “  found that the arbiters not having differed in their 
u  opinion as to their determining in the forefaid fubmiftion, but 

' *{ only one of the arbiters declining to determine, the overfman 
€< was not thereby empowered to pronounce his decree, and 
€t therefore found his decree null, and decerned in the reduc- 
€t tion^* And to this interlocutor the Court adhered on the 
3d of February thereafter.

festered, The appeal was brought from €t an interlocutory fentence or 
17 March «« decree of the Lords of Seffion of the 26th of January 1721, 
tyzo-i. « and aIfo from another interlocutor of the 3d of February there*

ff after affirming their former interlocutor.*'

Heads of the Appellant's AirgutHent.
The arbitrator named on the part of the refpondents having de* 

dared his difagreement with the other abitrator, and a proteft un
der form of inflrument having been taken thereon, the matter be
came legally and formally fubje&ed to the cognizance of the 
overfman, and there was no occafion for a new reference by the 
arbitrators to him. His being prefent and fully apprifed of the 
matters in coturoverfy, were fuificient to warrant what he did 
therein, arid his decree mud (land good in law. By the regula
tion a£t X695, ratified by a& of parliament, no decree arbitral 
can be reduced, but upon proof of corruption, bribery, or false
hood, nothing of cither of which is pretended in the prefent 
Cafe.

Heads
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Heads of the Refpondents’ Argument.
The overfman could not legally determine unlefs the matter 

had been remitted to him by the two arbitrators figning a refer
ence, and mentioning their difference. For though the arbitra
tors might not agree upon an award on the 28th of 0 6 tober, 
when the appellant’s fon defired them to pronounce it, yet they 
might afterwards have agreed before the 8th of November, the 
time limited for pronouncing their decree. The difference of 
arbitrators can never be confidered to be final, nor can the fa& 
which empowers the overfman to determine be otherwise ascer
tained, than by a formal deed of the arbitrators declaring their 
difference: it were otherwife in the power of an overfman to 
take the determination upon himfelf when he pleafed. The 

•appellant, befides, had a remedy to compel the arbitrators either 
to pronounce an award, or to remit to the overfman. The decree 
of the overfman proceeds upon the recital, that the arbitrators 
met ana differed ; but of this there is no legal voucher, and there 
is fome appearance of collufion^from the good underftanding 
which appears between the overfman and the arbitrator on the 
part of the appellant.

After hearing counfel, It is ordered and adjudged, that the inter- 
locutor of the 26 th of January, and the interlocutor of the 3d of Feb- 
ruary 1721, in affirmance thereof \ be reverfed.

For Appellant, Tho. Kennedy. Sam, Mead.
For Refpondents, C. Talbot. Will. Hamilton.

In the appeal cafes on both fides, the queflion is agitated if the 
refpondents had power to fubmit this matter to arbitration ; but 
as there was no crofs appeal, this matter was not before the 
Houfe of Lords, and the argument thereon is not here Hated.

Judgment*
9 Jun« 
1711.


