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P CASES ON APPEAL FROM SCOTLAND.

Ex parte
David Falconer of Newtown Efq; - = Appellant;

Dame Elizabeth Falconer, Reli&t of Sir
Charles Ramfay, late of Balmain Bart., Sir
Alexander Ramiay, now of Balmain, Mr.
David Archer, Minifter of the Gofpel at
Laurencekirk, or Conveth, and Mr.
Robert Mortimer, Schoolmalter there, - Refpondents.

4th May 1721,

Prefumption.—T wo mortifications for educating children at 2 parifh fchool, are
found in the grantor’s repofitories aiter his death; the one bore date four
years aftér the other, but was in fame terms with the firft, with this altera-
tion only, that a larger fum was mortified, and a gr-ater prumber of boys to

f be educated : the Court having found that both fubfifted as diftint deeds;
the judgment is reverfed.

The Court having alfo refufed a proof by the inftrumentary witneffes,

of the donor’s intention ; their judgment is reverfed, and liberty given to
examine the inflrumentary witnefles,

N the third of June 1712, Sir Alexander Falconer, late of
Glenfarquhar, the appellant’s uncle, deceafed, by a deed
reciting, thatin regard it had pleafed God, in his mercies, to in-
creafe and blefs his means and effects, and lengthen his days to a
very great age ;3 Therefore, out of the charitable regard he had
to the education of poor children, either of his own name, or
born within the parith of Conveth, where his predeceflors lived
and refided, and for the encouragement,of letters and learning, he
left and appointed the fum of 50 merks Scots, and 18 bolls of
meal, to be paid yearly by his heirs out of the lands of Middleton,
for the ufes following, viz. the fum of 5o merks to be paid yearly
to the {choolmafter at the church of Conveth, for his encourage-
ment, who fhould therefore be bound to teach the children.of
poor men, who were not able to pay fchoolafters’ fees, gratis ;
and the faid 18 bolls of meal for maintaining three boys, at the
rate of fix bolis of meal yearly; which boys fhould be prefented
by his heirs and fucceffors, of the name of Ifalconer, to be paid by
two half-yearly payments, and to commence at the firlt term of
Whitfunday or Martinmas after his deceafe. And the faid boys
were to wear a badge.

The faid Sir Alexander Falconer, by another deed, bearing
date the 7th of Auguft 1716, with the fame recital verbatim as
the former, appointed 40/. Scots (being 6o merks) to be paid to
the {choolmafter at the church of Conveth yearly, and 24 bolls
of meal, for the maintenance of four poor fcholars, payable out
of the fame lands, by the fame payments, and to be prelented in

the {ame manner as the former, Ian both deeds the re{pondents
were appointed truftees.

Sir
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Sir Alexander dying foon after, the appellant, his nephew,
fucceeded as heir to his eftates. After his death both the "faid
deeds of mortification were.found among(t his papers. The ap-
pellant apprehending that it was not the intention of Sir Alex-
ander that both deeds fhould {ubfift, but that the latter deed
fhould fuperfede the former, declined to pay any but the laft.
The refpondents, however, infifting upon both, the appellant
in 171g brought his aftion of redution and declarator, before
the Court of Sellion, to fet afide the firft mortification, and to
have it declared that the laft was the only fubfifting deed : and the
refpondents brought a counter aCtion to have it declared, that
both were {ubfifting deeds.

‘Thefe cacufes coming to be heard before the Lord Ordinary, his
lordthip, cn the 20th of June 1720, ¢ found, that it is to be
¢ prefumed, that the fecond mortification came in place of the
¢ ficlt, and that the firlt became thereby extinct, and declared
¢ accordingly.” ‘

The refpondents reprefented againft this interlocutor, and the
appellant having made anfwer, the Lord Ordinary reported the
cafe to the Court, and their lordfhips, on the 5th of December
1720, ¢ found that the two mortifications fubfilted astwo feparate
¢ donatives.”

The appellant reclaimed againft this interlocutor praying,
among(t other things, that {ince tath deeds were found among the
grantor’s papers, after his deceale, and fince they were both drawn
and written by a learned gentleman at the bar, who was a witnefs
to the execution of both, he might be at liberty to examine that
gentleman and the other inftrumentary witnefles as to the diretions
given to the faid gentleman for preparing thefe deeds, and what
declarations the grantor had made; and whether it was intended
by the grantor that both fhould {ubfift, or that the {fecond was to
include the: firft, and that only fubfift. After anfwers for the
refpondents, the Court, on the 23d of December 1720, ¢ adhered
‘“ to the former interlocutor, and refufed the defire of the pe-
““ tition.”

'I'he appeal was brought from ¢ an interlocutory fentence or
¢ decree of the Lords of Sefiion of the 4th of December
““ 1920, and the aflirmance thereof of the 23d of the fame
‘‘ month.”

Heads of the Appellant’s A gument.

.As the grantor h.s not in his laft deed declared that both {hould
fub(it, fo it feems apparent that it was not his intention they
fhiould. In both deeds there is contained the fame recital without
any variation ; they are to have the fame commencement, to be
paid at the fame terms, and differ in nothing but that the fecond
gives a Jarger falary, and appoints one boy more to be educated :
therefore, as when the firft was executed, the grantor intended
only to have three boys educated, he appointed a proper mainte-
nance for them, and a {uitable encouragement to the {fchoolmalter;
fo afterwards intending to add one by more to be maintainled,
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he, by the fecond deed, made an additional allowance for that
boy’s maintenance, and likewife gave to the fchoolmafter, an ad-
ditional allowance for his trouble: but he cannot be thought to
have intended feven boys to be educated. It feems a natural
conftru&tion that the laft was intended to include, and be an addi-
tion to, the firft.

Should there be any difficulty as to the conftruction of thefe two
deeds, and fhould it appear uncertain what was the intention of
the grantor, (which ought to be the rule of conftrution in vo-
luntary grants of this kind) the method propofed by the appel-
lant in his reclaiming petition was regular and proper. The
gentleman, who by the grantor’s direétions drew both deeds, is
alive ; he wrote them both, and is an inftrumentary witnefs to
their execution; and he cannot, certainly, but know what the
grantor declared to him in relation to thefe deeds, and what his
intention was as to the fubfifting of both, or only of the laft.
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Wheteas this day aas appointed for hearing counfel ex parte upon yodgment,

this petition and appeal ; and counfel appearing for the appellant, 4 May

but no counfel for the refpindents, and the appellant’s counfel being
heard and withdraawn, It is ordered and adjudged, that the faid in-
terlocutor of the 7th of December lafl, finding the two mortifications

Subfified as two feparate donatives, and the interlocutor of the 23d of

the fame monthy in affirmance thereof, be reverfed : and it is further
ordered and adjudged, that the appellant be at liberty to examine the
inflrumentary witnefles, according to his petition to the Lords of Sef-
Sion for that purpofe s and fuch further proceeding fhall thereupon be

pad before the Lords of Seffion as to juflice fball appertain.
For Appellant, Rob. Raymond. Will, Hamilton.

1721.





