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Scotland, than that diligence by arreftment is as fufficient an in
timation cf an afiignment, as a perfonal intimation under the 
hand of a public notary to the obligor *, and this was the mod 
proper way, fince the obligor was not to be found *, and a horning 
was likewife figneted thereon.

After heating counfcl, It is ordered and adjudged, that the peti
tion and appeal be difmijfed: and that the decree of the Lords
Delegates in Scotland, therein complained o f be affirmed.

For Appellant, Rob. Raymond. Rob. Dutidas•
For Rcfpondents, Charles Erfkine. Will. Hamilton•

Cafe 83. W illiam  Duff* of Dipple Efq; - - Appellant;

George Gordon of Glaftirutn Efq; - - Refpondcnt.

lit e contra*
l
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2lft April 1721.

H e a l  a n d  'P e r fo n a l.— A  difpofition is granted by a father to his fon of the pater** 
nal efljte, burdened with all debts contracted or to be contr«£ted by the 
father 5 in a queftion between an onerous purchafer of the faid eftate, and 
an aflignee of two cerfonal bonds gr-mted by the faid difponer, the Court 
found that the debts were a real burden upon the fubjedl difponed $ but 
their judgment is leverftd.

W t i t . —  I he writer of a bond is defigned t l  P*tiiclc Gordon* fervant to Mr.
Alexander Dunbar the Court of vefl\on found this a nullity. Upon 

this point thd Houfe of Lords did nnt decide, but difmilled the appeal.
J t  itiv io g u t.o n .— It was alleged that the grantor of the bonds had homologated 

,  the la ne by payment of intereft, &c ; the Court found that fuch alleged
homologation did not hinder the onerous purchafer of the eftates before men
tioned, from questioning ihefe bonds: upon this point alfo the Houle o f ’ 
Lords did not decide, but difcmlfed the appeal.

T > Y  a contrafl, executed previous to the marriage between 
Sir Alexander Innes, and Mrs. Jane Rollo, in 1678, Sir 

Alexander bound himfelf to fettle the lands of Coxtown, and 
other- therein particularly mentioned, upon the heirs male to be 
procreated of that marriage ; whom failing to his heirs male of 
any ether marriage, with feveral other fubftitutions of heirs. 
And Sir Alexander afterwards in 1707, by a difpofition reciting 
the faid marriage-contraft, conveyed the faid lands to his eldeft 
fon George, the heir male of the marriage, with other fubftitu- 

. tions of heirs, with and under the burden always of payment of 
all the lawful debts contra&ed, or to be contracted by the faid Sir 

• Alexander Innes, and particularly of the payment of his younger 
children’s provifions : all which debts and deeds the faid George 
Innes becomes by his acceptation of the faid right, tied, bound, 
and obliged to fatisfy, pay and perform, as if they were fpecially 
frr down, and in the fame manner as the faid Sir Alexander is 
bound vuul obliged therefore himfelf, with and under which pro- 

“ vifions and conditions the right and difpofition h  declared to be 
granted atid accepted, and no otherwife.

In
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In 1712 Sir George Iones, after his father’s death took n char
ter from the crown upon the procuratory of refignation contained 
in the faid difpofition, and the feveral provifions of the difpofition 
1707, were repeated in this crown charter. He ^afterwards fold 
the faid lands to the appellant Mr. DufF, for an onerousconfider- 
ation, being about 2$ years purchafe of the rents; and Mr. DufF 
was infeft on a difpofition from Sir George on the 10th of July 
1714. Mr. DufF applied part of the price in the difeharge of fuch 
debts as appeared from the records to be charged on the eftate, 
and paid the remainder of the price to Sir George.

In jiy i 9 the refpondent Mr. Gordon, who had acquired right in 
1718, by aflignation, to certain bonds executed by Sir Alexander 
Innes firft mentioned, brought an adtion before the Court of 
Seflion againft Sir Alexander Innes, a minor, fon of the faid Sir 
George, as reprefenting Sir Alexander his grandfather, and con
cluded to have the lands of Coxtown adjudged to in him farisfadlion 
of his demand. The appellant Mr. Duff appeared as a defender 
to this a&ion, and ftated that he was a purchafer of thefe lands 
for a valuable confideration without notice of thefe bonds, upon 
which Sir Alexander had never been inhibited, and that none of 
thefe bonds were put upon record till 1720, fix years after his 
purchafe. But the refpondent infifted, that his demand was a 
real lien upon the lands in queftion, becaufe by the difpofition by 
Sir Alexander to his fon Sir George, under which the appellant 
claimed, Sir George was exprefsly charged with the payment of 
all Sir Alexander’s debts, and therefore had a right to adjudge.

After a report by the Lord Ordinary, the Court, on the 2d of 
December 1719, “  found that the debts were a real burden upon 
“  the fubjedt difponed.”  And on the ill of January thereafter,
“  adhered to their former interlocutor.”

Mr. Duff the appellant aftewards took an objedlion to two of 
the bonds, claimed on, upon the adl 1681. c. 5. In thefe two iC8x,c. 5. 
bonds the telling claufe runs thus : “  written by Patrick Gordon 
c< fervant to Mr. Alexander Dunbar;” which was, he c intended, 
no valid defeription. To this Mr. Gordon anfwered, he could 
prove that Dunbar lived at Callle Gordon where the bonds were 
executed, and had at that time a fervant called Patrick Gordon.
The Lord Ordinary at firft repelled the objection, but the appellant 
having reclaimed, after anfwers, the Court on the 13th of Fe
bruary 1720, “  found that Patrick Gordon the writer of the faid 
“  two bonds fo granted by Sir Alexander Innes, is not fufficiently 
“  defigned therein *, and therefore fultained the nullity proponed 
“  again!! the faid two bonds.”

The refpondent Mr. Gordon afterwards pleaded, that Sir 
Alexander had homologated thefe bonds, by paying part of the 
inteielldue thereon, and drawing a bill upon his factor for part 
of the principal, but- which was not paid. The appellant anfwer
ed, that there was uo proof, that any interell was paid, and that 
the bill drawn upon the fadtor had no relation to the bonds in 
quellion. The Court on the 25th of February 1720, “ found 
$t that the homologation alleged by Mr. Gordon did not hinder

B b 3 “  Mr.
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<c Mr. Duff from queftioning the bonds purfued on, and there- 
“  fore adhered to their former interlocutor, finding the writer o f 

thefe two bonds not fufficiently defigned, and refufed the de- 
“  fire of the petition.” And the Court afterwards on the 9th of 
June 1720, adhered to this laft-mentioned interlocutor,

The original appeal was brought by Mr. Duff, from u  an in~ 
* terlocutory fentence or decree of the Lords of Seflion of the 

“  2d of Decembtr 1719, and the affirmance thereof, the ift  of 
"  January following and the crofs appeal was brought by Mr. 
Gordon, from “  feveral interlocutory fentences or decrees of the 
“  faid Lords of Seffion of the 13th and 25th of Februray and 
“  9th of June 1720.”

On the original Appeal: Heads of the Appellant D uff's Arguments•
Purchafers are always fafe by the law of Scotland, when no 

debt nor incumbrance upon the land to be purchafed appears 
upon record, that is what the law: conftrues to be notice, and to 
charge a purchafer in any other way mud unhinge all manner o f 
fecurities, and defeat the very intention of the laws, with regard 
to the recording of titles in Scotland. The general claufe in the 
difpofition fubjeding the fon to the payment of the father’s debts, 
could be no notice to the purchafer what thefe debts were, fince 
neither were they upon record, nor particularly mentioned, which 
ought to be done when fuch debts are intended to be a real 
charge upon the eftate. In the cafe in queffion, even no fuit was 
commenced either againft Sir Alexander or Sir George his fon, 
till fome years after the appellant’s purchafe.

This argument is ftill ftronger againft: the refpondent, who v 
purchafed or got an affignment of thefe debts in queftion, even 
after the appellant’s purchafe ; of which he could not but have 
notice, for the purchafe was treated of fome months before it 
was made, and publickly known in the country; the appellant 
was infeft, and that infeftment regiftered, and the refpondent, 
who lived within a few miles of the appellant, could not but 
know of all this tranfadion.

It does not appear to have been the intention of Sir Alexander 
to make thefe debts a real charge upon his eftate; for as there 
are no particular debts fpecified, fo the claufe can import no 
more than that the fon fliould not ufe his right of fee in fraud 
of the creditors, but that he fliould be bound to pay them, that is, 
he perfonally. The payment is directed upon the perfon, receiver 
of the rights, and not upon the fubjed. The exprefs words of the 
deed are that the grantee (hall only be fubjed to the pay- 
t( ment of the debts, in the fame manner as the grantor himfelf 
“  was.”  The grantor was only bound perfonally, and thefe 
debts were no real lien or burden on the lands in his perfon, and 
confequently they cannot be fo in the perfon of the fon.

The provifo fubjeds the grantee to the payment, not only of the 
debts then contracted, but alfo of what he fliould afterwards con- 
trad, Thefe laft, of their own nature, could not be real; and it 
feems pretty incongruous that any debt not real at the time of the
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onveyance Should afterwards become real without any diligence 
done by the creditor {a).

On the crofs Appeal: Heads of the Appellant Gordon s Argument.
Both the bonds in queftion are of the fame date, bearing the 

fame defignation of writer and witneffes, dated at the fame place, 
and fubfcribed without the lead variation in form, an argument the 
writer defigned himfelf as ufual ; befidesthe intention of the adt 
of parliament is fufliciently attained, that was only to afcertain the 
writer and witneffes* names, the better to difcover the truth or v . 
falfity of any deed that might be called in queltion ; but the pre- 
fent defcription fufliciently anfwered that, fince as to Mr. Alex
ander Dunbar it is certain who he was, and there was no other of 
that name, who had a fervant by the name of Pat. Gordon, who is 
defigned writer of this bond: and as the faid Mr. Alexander Dun
bar was perfedHy well known to refide at Caftle Gordon, where 
the bond is dated, fo being a catholick pried, it might be fome 
leafon why he did not give himfelf any farther defignation, which 
lad fadfs, if  neceffary, were offered to be proved j and that he 
was fo defigned in feveral other writings.

The obligor in the bonds had paid part of the intered to the 
obligee, and in payment of part of the principal had drawn a bill 
upon his fadfor ; the bill not being accepted, was proteded and 
duly negotiated. This was a homologation by the obligor, fo 
that he was barred from making this objedlion, and fo conse
quently ought the refpondent to be, who purchafed the edatefub- 
jedt to the obligor’s debts.

Heads of the Refpondent D u ff’s Argument thereon.
• The intention of the adt no doubt was to prevent vague and 
uncertain defcriptions, fuch as in the cafe in quedion ; for it 
mud be admitted if the writer had been Mr. Alexander Dunbar, 
without any other defcription, the fame would not be good, be- 
caufe there may be feveral of that name : the writer then being 
defigned fervant to Mr. Alexander Dunbar, would never vary 
the cafe, fince it is not fuch a defcription, as to afcertain the per- 
fon, and discriminate him from others j and his being fo defigned 
in other writings can be no argument for Supporting this.

The fcveral fadts infided upon, and pretended to be made ufe 
of, in order to afcertain the perfon, are to no purpofe, fince the law 
exprefsly enadfs, cc that the want of a defignation of writers and 
u witneffes is not fuppliable by condefcending upon the defigna- 

v tion of writers or witnefl'es,” fo that if the writer is not in 
the deed itfelf Sufficiently defcribed, that can never be Supplied 
by any after condefcendance : nay, this was the very defign 
of this adf ; for the law before that time required the writer and 
witneffes to be defigned, but then the want of that ufed to be fup-

(a )  The argument of Mr. Gordon on the original appeal has not been found ; as his 
counfel gave up the point of law at the hearing appeal, it is probable that he had no 
printed cafe. The argument on the other roints is taken fiom Mr. D uff's cafe.
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plied by an after condefcendance upon a proper defcription of 
writer and witnefles ; and to prevent the inconveniences arifing by 
fuch condefcendance was the principal view of this a£t.

There is no proof that any fuch intereft was paid, it being only 
founded on the obligee’s own allegation ; and the bill drawn by the 
obligor upon his factor has no manner of relation to the bonds 
now in queftion ; and'even the payment of intereft by the obligor 
could not have been pleaded in bar to any fuit brought by the 
obligor himfelf to fet afide a deed or obligation declared by law 
void and null, much lefs can it be made ufe of againft the refpon- 
dent, who is a purchafer for a valuable confideration, without any 
notice of this debt, and confequently is entitled to protedt his 
purchafe by the nullities arifing from the face of the obligations 
themfelves, which are made ufe of in order to affedt his purchafe ; 
and he is the rather juftifiable in infilling upon the ftridtnefsof 
the law, fince he has already paid a full and adequate price for 
the eftate in queftion.

Counfel being this day called in and heard upon the appeal and 
crofs appeal, and the feveral anfwers thereto, the counfelfor the appel
lant , William Duff, having opened the matter of his appeal, and ffewrt 
ie that the complaint of the interlocutors finding the bond debts in quef- 
li tion real burdens on his efiate is founded upon a point already adjudged 
“  by this Houfe

5The counfel for the refpondent, George Gordon, admitted it to be foy 
and therefore would not enter into the defence of the faid interlocutors : 
andfurther declaring “  that he, looking upon the reverfal ofthefe in- 
<( terlocutors to put an end to the whole contef between the parties to „ 
‘ e thefe appeals, declined to trouble the Hottfe with arguments in flip* 
4< port of the bonds in queftion, again ft the interlocutors complained o f  
tf by the appeal of the faid George Gordon

Wher fore the counfel for the faid William D uff prayed\ i( that the 
u appeal of the faid George Gordon be difmiffed

And upon due confideration had of what was offered on either fide in 
the faid catifes, it is ordered and adjudged, that the faid interlocutor of 
the 2d of December 1719, finding the bond-debts real burdens upon the 
efiate in quejlion, and the interlocutor of the ill of Januaryfollowing, 
in affirmance thereof be reverfed ; a?id that the petition and appeal of 
George Gordon, complaining of the faid interlocutor oj the r 3 th and 25th 
of February 17 20-1, and the interlocutor of the 9th of June laf, in 
affirmance thereof be difmiffed; without prejudice to any demands 
the faid appellant George Gordon may have upon the two bonds in 
queftion againfi any other pcrfoti befide the faid William D u ff the 
original appellant.

For William Du IT. Ro. Dutidas. Will* Hamilton.

It was in the cafe Lord Lovat v. Emilia Dowager Lady Lovat 
and'others, )ft April 3 7 2 1 ,'No. 80 of this collection, that the 
point of real and perfonal, noticed in the judgment was decided. 
The judgment here reverfed upon that point is noticed in the 
Dictionary as ail exilting cafe, voc. perfonal and reaf voi. 2. p. 67*
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