
342 CASES ON APPEAL PROM SCOTLAND.

Judgment, 
lX Jan.
17*6-1.

(In this appeal the appellants* cafe only was found ; it dated 
fome of the circumftaoces on which the allegation of trull was 
founded, but too indillin&Iy to be here detailed.)

After hearing counfel, It is ordered and adjudged that the/aid 
petition and appeal be difmffedy and that the interlocutory Jentence &r 
decree therein complained oj be affirmed.

*

Cafe 76. The Commiffioners and Truftees of the
Forfeited Eftates, . . .  A ppellants;

Sir George Stewart of Balcafky, Bart. RefpondenU

20 Jan. 1720-21.

F i a r  — F o r fe itu r e  f o r  ‘T rea fo n  —  A crown vaffrl in 1707 fells and difpones his 
eftaie to an onerous puichafer, with procuratory o f tefignation, and other 
ufual claufes, and the price is paid : the crown va(Ta) in 1715  is attainted for 
treafon, and the putchafer, who had not completed his title by infeftment, 
makes refignation, and takes fafine on a charter from the crown : T h e  
efta'.e was not forfeited by the attainder of the feller.

n Y  an a£l of parliament i Geo. I. c. 42. intituled u an a£t for 
“  the attainder of George Earl of Marifchall and others,** 

John Stewart of Invernytie was attainted of high treafon. The 
appellants thereupon caufed what they deemed to be his eftate, 
particularly the lands of Gafkinhall, and others in the paiilh of 
Kilfpindy and (hire of Perth, to feized and furveyed for the ufe 
of the publick.

John Stewart of Grantully in purfuance of the a£l 5 Geo. 1. 
c. 22. prefented his exceptions to the Court of Seflion againlt the 
faid feizure and furvey, fetting forth, that in May 1707, the faid 
John Stewart of Invernytie by a mutual agreement entered into 
with John Stewart of Grantully, obliged himfelf to convey the 
faid lands of Galkinhall, and others to Grantully, and his heirs, 
fubjc£l to the jointure of Invernytie’s mother; in confideration 
whereof John Stewart of Grantully obliged himfelf to pay at the 
rate of thirteen years* purchafe of the rent payable in kind, and 
eleven years* purchafe of the rent payable in money : and in pur
fuance of this agreement, John Stewart of Invernytie, with con- 
fent of Mary his wife, on the u t b o f  Augufl 1709, executed a 
difpofition of the premifeo in favour of John Stewart of Grantully, 
which was judicially ratified by the wife ; and the purchafe 
money, 30,00c/. Scots, was paid to the difponer on the day of 
executing the difpofition, and a receipt granted for the fame :
* That on the 30th of September 1712, Invernytie’s mother, for 
an onerous confideration, conveyed her jointure ifluing ont of the 
premifes to James Baird, Merchant in Edinburgh ; and on the 
7th of OClober 1712, Mr. Baird conveyed the fame to John
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\

Stewart of Grantully, who immediately after entered into poftef- 
fion of the premifesand continued therein, and received the rents 
and profits, till his death : and that Grantully on the procuratory 
of resignation contained in the difpofitfon by Invernytie, in his 
favour, after l nvernytie's attainder, obtained a charter from the 
crown, the iuperior in February i 'j 18, upon which he was duly 
infeft.

T o thefe exceptions the appellants made anfwers that, as In- 
vernytie alone was infeft, at the time of the attainder, the eftate 
was thereby forfeited. The Court of Seffion on the 16th of Sep
tember 1719, 4< found that on or before the 24th of June 1715*,
“  the exceptant was in poflcflion of the lands and others men- 
u tioned in the exceptions, by virtue of a difpofition and deed of 
<c conveyance of the property thereof, made and executed before 
u the 1 ft day of Augufl 1714, and that in virtue of the faid 
ct rights and poflcifion, the exceptant has good right to the pro- 
M perty of the faid lands and others mentioned in the exceptions,
M and to the rents, iflues and profits, fince the faid 24th of June 
“  1715, and in time coming.”

The appeal was brought from an interlocutory fentence or de- Entered 
cree of the Lords of Sefiion, of the 16th of September 1719. 21 Dec*

John Stewart of Grantully, the original refpondent, having ,719* 
died, the appeal was revived againft Sir George Stewart, his heir, 
the now refpondent.

Heads of the Appellanti Argument.

The Court of Seflion had no manner of jurifdi£lion in this 
cafe (a), fince the attainted perfon was fo far interefted in the 
lands claimed by the rtfpondenr, that he was the only perfon 
who ftood infeft in them as the vaflal of the crown ; a fecond 

■ deed of conveyance to any other perfon, with infeftment taken 
upon it, would have been preferable to the refpondent’s right, 
and would have veiled the property in the fecond difponee.

The attainted perfon being' the proprietor of the lands, the 
fame became forfeited by his treafon and attainder, without re
gard to any peifonal right or difpofition upon which no infeft* 
ment had followed ; and there is no law in Scotland, to fupport 
fuch a perfonal right againft the efrc£l of a forfeiture. The law 
has no regard to covenants made between the attained perfon and 
any third party, concerning fuch lands, if fuch third party have 
not completed his right before the treafon or attainder : and if in 
any cafe a purchafer fufter, it is by his own n j«lecl, fince when 
he made a purchafe, he ought to take care to complete his right in 
a legal way.

The refpondent alfo infilled upon the a<ft 1 Geo. c. 20. st for 
u encouraging all fuperiors,” &c., by which the rights of lawful 
creditors are falved ; and upon the a<St appointing commifiioners

(a) See the cafe, Commiflioners of Forfeitures v. Drummond, No. 64. o f this Cot- 
leftion for an explanation of this argument. It is cbyious, however, that the Court 
had jurildifiion in this cafe.
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to inquire of the eftates of certain traitors, by a claufe in which * 
difpolitions made even after the 24th of June 1715 are declared 
to be as good in law, as if they had been granted before that day, 
the valuable confederation being proved otherwife than by the 
narrative of the deed. But when he puts his cafe upon thefe a£ls, 
he muft admit that the Court of Seffion had no jurifdidtion, be- 
caufe thefe adts and claufes of them made ufe of by the refpon- 
dent, do all concern claims that were to be tried before the ap
pellants, to or upon lands, where the legal eftate was veiled in 
the forfeiting perfon. The act firft. mentioned hath relation only 
to creditors for payment of ju ll debts, which is not at all the 
refpondent’s cafe. Although the other adt does declare difpofi- 
tions made after the 24th of June 1715 , to be as good in law as 
if they had been executed before that time, it determines nothing 
as to the import or effedt of difpofitions without faline, which 
were executed before that day, but leaves them to the fame 
effedt they would have had, if this adt had not been made ; and 
therefore if before this lawr a difpofition without infeftment could 
not be fet up in bar of a forfeiture this adt makes no alteration of 
the former law.•* •

Heads of the Refpon dent's Argument•
It mud at firfb fight appear inconfiftent with every known prin- • 

ciple of law and equity, that a purchafer for an onerous confider- 
ation, or. in pofleffion of an eftate purchafed for about ten or 
twelve years, and receiving the rents and profits during that time 
fhould forfeit that very ellate by the attainder of the vendor fo 
many years after the fale.

Though a fubfequent difpofition for a valuable confideration 
without notice, with infeftment recorded before that to the re- 
fpondent, might be preferred to his, yet fuch preference can only 
be given to fuch purchafer, who firft recorded his infeftment. 
But the grantor was nevertheltfs legally divefted by the firft 
conveyance ; and the fecond conveyance, though good to the 
purchafer without notice, would be a wrongful adt in the grantor, 
for which he might be punifhable criminally, and any other eftate ‘ 
he might have would be liable to make fatisfacl'ion to the firft 
purchafer. As to the grantor, therefore, the deed, under which 
the refpondent claims, divefled him of the property, and the re- 
fpondent might at any time, without any further conveyance or 
authority from the grantor have had infeftment, and has now ac
tually obtained fuch infeftment, without any other right from the 
grantor; nor has the grantor made any fubfequent conveyance to 
give occafion for any competition.

If the grantor were not wholly divefted, yet by the adt of par
liament 1690, c. 33. “  for fecurity of creditors, vaflals, and heirs

of entail of perfons forfeited,” it is exprefsly enacted, that all 
eftates forfeited fhall be fubjedt to all real actions and claims againft 
the fame ; and by this adt the refpondent’s cafe wrould be within 
the provifions of that act, fince his is a real claim upon* irathey 
of, an eftate.

By
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By a cl a ufe in the a£f «* for appointing commiflioners to inquire/*
&c. all conveyances made by the forfeiting perfon, even after 
the 24th of June 1715, are declared to be good, if the onerous 
confideration be proved; much more ought this which was made 
in 1707, and the price admitted by the appellants to have been 
paid. As this a£t has provided for every demand in equity as well 
as in law, though it (hould, for argument's fake, be admitted, that 
the property of the eftale was not abfolutely or finally veiled in 
the refpondent, yet certainly in equity he had the only title to it, 
and the grantor had no title in equity, nor could he forfeit any 
equitable intereft, which was not in him, but in the refpondent.

After hearing counfel, It is ordered and adjudged that the Judgment, 

petition and appeal be difmijfed, and that the interlocutory fentence or 20 Jan* 
decree therein complained of be affirmed. *7Z0 % u

For Appellants, Ro. Dundas. John Willes,
For Refpondent, C. Talbot. W ill. Hamilton*

*

The Commiflioners and Truftees of the
Forfeited Eftates, - Appellants 5 Cafe 77;

Sir George Stewart of Balcalky, Bart. Refpondent. *

23d Jan. 1720*21.

F\ar.— Forfeiture fo r Treafort,

AN O TH E R  queftion of the fame nature as in the laft appeal, 
arofe between the fame parties, in regard to the lands of 

Waterftown. The titles of the refpondent to thefe lands flood in 
the fame (ituation, as his titles to the lands of Gafkinhall. No 
cafes have been found on the prefent appeal. That the queflions 
were the fame in this and the lafl appeal, appears from the report 
of the Englifh Judges on the point of jurifdidlion in the Court of 
Sefiion, (Journal, 11 March 1719-20,) which they left undecided.

The judgment of the Court of SefTion, in favour of the re- 
fpondent’s predecelfor, was pronounced on the io th of September 
1719.

The appeal was brought €( from an interlocutory fentence or Entered, 
decree of the Lords ofSeflion, of the toth of September 1719." ** Dec' 
After hearing counfel, It is ordered and adjudged that the faid 17J9m.nt 

petition and appeal be difmijfed, and that the interlocutory fentence or j an. 9  

decree therein complained of be affirmed. ^zo-xu




