
CASES O N  A P P E A L , E R O M  S C O T L A N D .

Cafe 70. John Campbell, of Calder, E fq ; - - Appellant7
Ruth Pollock, alias Campbell, - - Refpondent.

7th June 1720.

Pirfonal and traffnnflible.— A  fum appointed by a father to be paid to a fon, his 
heirs, executors, or alhgnees, at a day certain, was tranfmiffible by the fon, 
though he died bcf.'ie that day.-: *

Pa&um lllicitum— An ellate is fetded by a father upon his fon and his heirs, 
referving a li*e*rent to a certain amount, and by the fon’ s niarriage-contradt 
the eftate is drcl.»ied to be of a certain annual value : two years after the 
marriage the fon by a deed declares that the eftate was not worth fo much 
fer  annum, but that this was done to pleafe the wi‘e’s friends, and he grants 
bond to pay or allow the father to charge a fum upon the eftate for provifions 
to his younger brothers and filters, which fliould be in full o f legitim : 
this was not contra jidem tabularum nuptiaUum.

Impbtd Difcbarge. —  A f ’er granting this bond, the A*r made a new difpofttion 
of the eftate to the Ion, in fame terms with the marriage-contra& ; but this 
was net a difeh trge of the bond, Showing the father to charge the eftate with 
childrens1 provifion*.

Fiar abjotutc limited — In a fon’ s marriage-contMdt it is covenanted, on the part 
o f his father that lanas and hereditaments of a certain annual value were to 
be fettled and allured fo as that the fame Ihouid come to and be veiled in the 
eldeft fon of the rvnriiage, and other la-ids and hereditaments to remain to the 
fon’ s ufe, referving the father’s life-rent of p jr t : the fon was liar, and by hi* 

- bund bound the heiis of the mairiage.

T )Y  articles of marriage in the Englifh form, executed at Lon* 
don, in September 1688, between Sir Hugh Campbell of 

Calder and Alexander his eldeft fon (the appellant’s grand
father and father) of the one part; and Lady Sufanna Lort of 
Turnham Green, widow, and Elizabeth Lort her daughter, of the 
other part; in coniideration of an intendtd marriage between the 
faid Alexander and Elizabeth, and of a confiderable marriage-por
tion, it was inter alia agreed as follows:

That the faid Sir Hugh ftiould within three months after the 
faid marriage well and fufiiciemly fettle and allure manors, lands, 
and hereditaments of a good, fure, and indefeafible eftate of inhe
ritance in fee fimple, ia pofltflion, of the yearly value of 1000/. 
Iterling, over and above all charges and reprifes, to the1 ufe of 
Alexander the fon for life, without impeachment of w afte; re
mainder, as to part, to the intended w'ife for life for her jointure ; 
remainder to the firft and every other fo{i of that marriage in tail 
male, with feveral other remainders over : and that the faid Sir 
Hugh fhould in the fame three months well and fufficiently fettle 
and allure other manors, lands, and hereditaments, within Scot
land, of the yearly value of 150c/. (over and above tire fit ft men
tioned lands of 1000/.) to the ufe of the (aid Sir Hugh for life, 
and after his deceafe to the ufe of the faid Alexander Campbell 
for life, without impeachment of wade, remainder to the ufe of 
the firft and every other fon of the faid marriage in tail male, 
with feveral remainders over ; and that in the deeds of fettlement 
to be made of fuch eftate there fhould be contained fuch provi-
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foes, covenants, and agreements as fhould be neceflary for carry
ing the fuid articles into efFetl.

The marriage accordingly took efFeft, and in November, 1688,
Sir.Hugh executed a difpofirion, conveying and granting to the 
faid Alexander Campbell, and Elizabeth Eort his fpoufe, and long- 
eft liver of thtm two in conjunct fee and life-rent, and to their 
heirs male and of tailzie, heritably and irredeemably, certain 
lands in Argylfhire therein mentioned : and Sir Hugh, by the fame 
deed, conveyed and granted to his faid fon Alexander, and his 
heirs male and of tailzie, certain other lands therein mentioned.
And he declared and obliged himfelf that all the faid lands were 
worth 2500/. per annum ; and Sir Hugh referved his own life- 
rent in lands of 1500/. per annum.

The whole of the hinds, fo fettled, were not worth the 2500/. 
which they were ftated to amount to in their annual value, nor 
were they free from incumbrances. The appellant ftates, that 
they were only worth about 1700/. per annum, and charged with 
debts to the amount of 10,00c/.

In June 1690, the faid Alexander the fon executed a deed, in 
which, after reciting the faid marriage-articles and conveyances, 
it is mentioned, i( That the fame were only entered into to pie 1 fe 
** the friends and lawyers of the faid L>dy Sulanna Lort, that 
u there might be no flop to the faid marriage, and upon full af- 

furance given by the faid Alexander to his father Sir Hugh, 
of difcharging him of that covenant, that the eftaie Ihould be 

“  clear of all incumbrances, and likewife to give him a power to 
c< charge the faid eftate with provifions for younger children/*
In performance of this promife, the faid Alexander, the fon, re
leases Sir Hugh from the covenant or obligation to make the lands, 
fettled 2qoo/. per annum free of all debts, and accepts of the 

•eftate as it was, fubje£t to and charged with all the dehts of the 
faid Sir Hugh both real and perfonai ; and likewifc gave his bond 
with a power or faculty to Sir Hugh to charge the Wtate fettled 
with 2000/., to be paid to fuch of his younger children as he 
fhould by any deed under his hand appoint and diredf ; and the 
faid Alexander obliges himfelf to pay all the debts then owing by 
Sir Hugh, and all fuch debts as Sir Hugh (hould contrail with 
his confent, and likewife the faid younger children’s provifions; 
upon condition neverthelefs that this provifion fhould be in full 
fatisfaclion of fuch part and (hare as they might claim of their 
father’s perfonai eltate after his deceafe. This deed was a private 
tranfa£lion between the father and fon, of which Lady Sufanna 
Lort had no notice.

In Offober 1691, Sir Hugh executed another fettlement of his 
eftate, in the fame terms with that in November 1688, particu
larly engaging that the fame was of the yearly value of 250c/., 
free from ail incumbrances; and upon this laft deed infeftment 
was taken. The refpondent mentions, that the occafion of exe
cuting this fecond deed was, that certain lands had by miftake 
been omilred in the firft. Neither this nor the former fettlement 
were in the nature of a ftri£l entail by the law of Scotland.
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Alexander the fon died before his father Sir Hugh in 1695, 
leaving two fons, Gilbert (fince deceafed) and the appellant. In 
November 1705, Sir Hugh by a deed executed by him, appointed 
1000/. fterling, with intereft for the fame from the date thereof, 
to be paid to Capt. George Campbell his younger fon,(then wholly 
unprovided for) his heirs, executors, or aflignees, at Martinmas 
1710, by the heirs, executors, and reprefentatives of the faid 
Alexander : and he gave another provifion of 10,000 merks Scots 
to his daughter Anne.

This Capt. George Campbell, having married the refpondent, 
with whom he had a portion of 170c/. which was laid out in the 
purchafe of a commiflion and military equipage, on the 16th of 
Ju>y 1706 made his lad will and teftament in writing, whereby 
he gave and afligned to the refpondent the faid fum of 1000/., 
with the intereft thereof; and made her foie executrix of his 
will. He foon after went to Spain, on military fervice, and was 
killed at the battle of Almanza ; and the refpondent confirmed his 
teftament in due form.

Payment of the faid bond being refufed to the refpondent, Ihe 
brought an a£tion before the Court of Seflion thereon, and in 
February 1712 obtained a decree of conftitution againft Gilbert 
Campbell, the appellant’s elder brother, and afterwards in January 
1713, a decree of adjudication for the fame. Having thereupon 
brought an adlion of mails and duties, fhe was now oppofed by 
the appellant who had fucceeded to the eftate upon his brother’s 
death, and who brought an adlion for reduction of the faid bond. 
Before commencing this latter adlion the appellant ferved himfelf 
heir of provifion and heir male in fpecial to his father, in the barony 
of Calder, & c . ; and at fame time protefted that fuch fervice 
(hould not be conftrued as a palling from the marriage-articles, or 
fubjedling himfelf to the payment of his father’s or grandfather’s 
debts; and the grounds upon which he infilled for reduction of 
the refpondent’s claims, were, that the obligee dying before the 
term of payment of the bond, the fame thereby became void ; 
and that it was alfo void as being granted contra fidem tabularum 
nuptialium.

Upon report of the Lord Ordinary, the Court on the 7th of 
December 1717 <c Found that the bond granted to Captain George 
“  Campbell, his heirs and aflignees, in anno 1705, payable at 
u  Martinmas 1710, is binding, and was aflignable by him not- 
€i withftanding he died before the faid term of payment; and 
t( found, that the bond granted by Alexander to his father in 
€( anno 1690 is not reducible as being contra fidem paciorum nup-

tialium, albeit it narrates a promife given by him to his father 
€t before the marriage in refpett the fame was granted long pof- 
<c terior to the marriage; and that the grantor thereof by the 
€C marriage-articles was provided to the free and full adminiftra- 
“  tion of the eftate ; and that the granting of a bond for fuitable 
u provifions to unprovided children was a rational deed ; and 
u  found, that Sir Hugh Campbell’s difponiog the eftate pofterior 
“  to the bond, did not import a difcharge thereof, in regard the

“  bond
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44 bond did oblige the faid Alexander the grantor perfonally.” —  
To this interlocutor the Court adhered on the 8th of January 
thereafter.

The appellant reclaimed, and the Court, upon the 8th of Fe
bruary 17 »8, “  found, that the fee of the lands and hereditaments 
44 mentioned in the marriage-articles was thereby provided to 
44 Alexander, notwithflanding of the claufe, that lands and here- 
44 ditaments of 100c/. fterling were to be fettled and allured, fo 
44 as that the fame (hould come and be veiled in the eldeft fon 
44 of the marriage, and other lands to the yearly value of 7500/. 
4t after the ceceafe of Sir Hugh and Alexander were to be fettled 
44 and allured fo, that the fame fhould efFe&ually remain to the 
44 ufe of the faid eldefl fon of the marriage : but found, that the 
44 private communing betwixt Sir Hugh and Alexander before 
44 the marriage, whereby Sir Hugh was enabled to grant bonds 
46 of provifion to his younger children, and Alexander to become 
44 obliged to the payment of thefe provilions, and to undertake 
44 other burdens not mentioned in the faid marriage-articles, was 
4t in fraudem paElorum nuptialium ; and with regard to the bond 
44 granted by Alexander (though long pollerior to the marriage) 
44 on the narrative of the faid prior communing, and in implement 
44 thereof, bearing that the faid Sir Hugh’s engagements and 
44 obligements in the faid articles, in fo far as they were by the 
44 bond libelled, receded from, were only made and granted by 
44 him in compliance with the faid Lady Sufanna Lort and her 
44 lawyers and friends, that there might be no Hop of the marriage, 
44 found that the faid bond is not binding on the heir male of the 
44 marriage.”

Againll this interlocutor the refpondent reclaimed, and the 
Court, on the' 17th of July 1718, “  found that the condition in 

- 44 the bond, that the provifions to be granted to the children 
44 fhould be in fatisfa&ion of their legitim and executry that 
44 might have fallen to them, is a fufficient onerous caufe to fup- 
44 port the bond, albeit eventually there were no free moveables, 
44 the father having referved a fund of 1500/. fterling, yearly, 
44 which might have afforded a fund for provifions to the children.”  
The refpondent alfo fet forth by petition to the Court, that Sir 
Hugh had, fubfequent to the marriage-articles, paid debts con
tracted before that time of a greater value than the fum in ques
tion, which ought to be looked upon as a valuable confideration 
for the fame, and prayed diligence for proving that fact: the 
Court, on the 5th of December 1718, “  ordained the appellant 
44 or his doers to confefs or deny the faCt, viz. That Sir Hugh 
€< did, after the marriage, pay debts contracted before to the value 
<c of the debt fued for.” The appellant petitioned againfl this 
interlocutor, praying the Court to give judgment upon the points 
in difpute, without putting him to the neceflity of a fearch 
through his papers to enable him to acknowledge or deny Sir 
Hugh’s payment of fome debts: but their lordfhips, on the 12th 
of December 17 18, <{ granted diligence at the refpondent’s in- 
‘ ‘ fiance before anfwer, for proving that Sir Hugh did pay debts

Y  4 44 contracted
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i€ contra&ed before the marriage, after the marriage-fettlement, 
“  to the value of the debt fued for.”

A  proof was accordingly adduced, and the Court, on the 29th 
of January 1719-20, pronounced the following interlocutor: 
i( Having confidered the feveral petitions and anfwers of the faid 
a  parties, and the probation adduced by the refpondent, and the 
t( whole writings and documents in procefs, efpecially the m3r- 
tf riage-articles, whereby the free and full adminiftration of the 

eftate was agreed to be fettled in the perfon of the faid Alex- 
(i ander Campbell, with the bond by the faid Alexander to Sir 
u  Hugh, containing a faculty to the father to grant competent 
“  provifions to his unprovided children, not exceeding 2000/. 
ft Sterling, in full fatisfaction of their legitim and portion natu- 
u  ral, and all that could fall to them by their father’s deceafe, 
€t and the valuable provifions and life-rent referved to the father 
“  by the faid marriage-2rticles, whereby he had a fufficient 
“  fund to have provided for his children, if the faid bond and fa- 
“  cully had not been granted, adhere to the faid interlocutor o f 
€( the 17th of July, 1718 ; and find that the bond of provifion in 

favour of Captain George Campbell, the refpondent’s hufband 
1‘ is a binding obligation on the appellant; and therefore afioilzie 
“  the refpondent from the faid procefs of reduction at the inftance 
i( of the appellant againft her.”

The appeal was brought from “  feveral interlocutory fen- 
ic tences or decrees of the Lords of Seflion of the 7th of 
“  December 1717, and the affirmance thereof the 8th of Ja- 
"  nuary following; alfo from the interlocutors of the 8th of 
tc February 1718, the 17th of July and 12th of December 1718, 
“  and alfo from another interlocutor of the 29th of January 
“  1719-20.”

Heads of the Appellants Argument,
By the exprefs words of the marriage-articles, Alexander the 

fon was only to be tenant for life, with remainder to his firfl and, 
every ether fon ; and thefe articles mult {till be the rule, for the 
deeds of 1688 and 1691, executed by Sir Hugh, whereby Alex
ander was made tenant in tail, were not in purfuance of the faid 
articles, but a diredt violation of them.

The deed executed by Alexander the fon, releafing Sir Hugh 
of any of the covenants in the marriage-articles, and empowering 
him, notwithftanding thereof, to charge the eftate with debt, was, 
as the appellant apprehends, a diredf fraud againft the articles: 
for as Alexander, who was bound jointly with Sir Hugh in thefe 
articles, could not releafe Sir Hugh’s covenants in favour of the 
iffiie of the marriage; fo Sir Alexander being by the articles in
tended to be only tenant for life, he could not do any thing, nor 
contract any debt, to be a charge on the eftate.

The grant or affignrnent of all Sir Hugh’s perfonal eftate could 
not be any valuable confideration to fupport that deed, even 
though Alexander could have done airy thing to encumber the 
c lia tt ; becaufe the perfonal eftate was of np value, Sir Hugh
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being indebted to the iflue of the marriage in about 25,000/., the 
lands fettled being deficient 800/. per annum of the value he co
venanted they fhould be, and befuies charged with io,cco/. of 
debt.

Nor is it of confequence, that Sir Hugh might after the mar
riage have paid debts to the value of 2000/. For, were that true, 
(which is ftill denied), yet he did no more than he had covenanted 
to do as by the articles the eftate fettled was to be free from all 
incumbrances.

Heads of the Refpondent* s Argument*
The appellant contended in the court below, that the bond, 

being only payable at Martinmas, 1710, and the obligee dying 
before that time, it thereby became void, and that thefe words, 
“  with power to the faid Captain George Campbell and his 
<c above-written, after elapfing of the term of payment, to afk,

crave, See* and difpvfe of the fam ef did imply, that the refpon- 
dent’s hufband could only difporie or afiign the bond after the 
term of payment was elapfed. But it is plain from the bond it- 
felf, as well as from the circumftances in which the parlies were 
at the time of granting it, that the bond is abfolute, bearing no 
condition, only the term of payment fufpended to a day certain, 
which never imports a condition. There is a great difference be
tween a bond of provifion, payable at a precife time in fuch a 
year, and one payable to children at a certain age, which laft has 
been underftood to be conditional; but this bond is payable not 
only*to George Campbell himfelf exprefsly, but to his heirs, exe
cutors, or aflignees. He and the refpondent were married a con- 
fiderable time before the date of the bond ; fo that it was not to 
be imagined that the father defigned that the bond fhould become 
void, if his fon died before the time of payment; and that his 
wife and children, if there had been any, ftiould have wanted 
fubfiftence, which mull have been the confequence, if the bond 
were conditional. But the plain reafon why the payment of the 
principal was fufpended till the year 1710, was that, at the date 
of the bond, the appellant’s elder brother was a minor, and if he 
had lived would have been of age before Martinmas 1710 : and 
therefore Sir Hugh, left his guardians fhould have thought them- 
felves under any neceflity of paying the principal fum for the eafe 
of the eftate, fufpended the payment of it till his grandchild 
fhould be of age.

The granting of the faculty, by Alexander to Sir Hugh, was a 
rational deed ; nothing being more juft, than that the fon, on 
whom the father had fettled his whole, and even fo great an 
eftate, fhould confent to fo fmall a provifion as one year’s rent 
thereof to his five brothers and filters; nor is it every burden im- 
pofed by a foil upon an eftate difponed to him and the heirs of 
the marriage, that can be reduced as contra fidem s but only a bur
den fraudulently impofed, without either an onerous or rational 
caufe. And as the deed was rational, fo it was onerous, fince 
it was granted with this exprefs condition, that it ihould be in

4
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lieu and fatisfa&ion to thofe children of their fuccefiion to their 
father’s moveable or perfonal eftare, which was wholly to pertain 
to the faid Alexander, and might have amounted to more than 
the fum thereby provided to the younger children.

Deeds againft the faith of marriage-articles mud be done either 
before or after the contraCt, and before the marriage ; but the 
granting of this faculty was a deed done deliberately two years 
after the marriage, when the faid Alexander was under no re- 
ftraint, or apprehenfion of his marriage being hindered by his 
father. The fettlement was already made and perfected, and the 
faid Alexander had thereby the abfolute fee of the eftate, and 
might have contracted what debts he pleafed thereon, there being 
no irritant or refolutive claufe in the fettlement againft it.

The appellant is ferved not only heir of provifion in general of 
the marriage, but heir male in fpecial to his father, in the barony 
of Calder, &c. and fo cannot quarrel any of his father’s voluntary 
and gratuitous deeds, much lefs fuch an onerous and rational deed 
as the prefent.

The appellant contended that the faculty granted by Alexander 
was difcharged by the difpofition 1691, with abfolute warrandice, 
which referved no faculty to burden the eftate. But this difpo
fition, 1691, was only to fupply an omiftion in the former difpofi
tion as to fome of the lands that had not been inferred therein, as 
appears by the narrative whereon it proceeds. The warrandice in 
that difpofition can never be interpreted fo as to warrant againft 
the faid Alexander’s own deeds, as thofe provifions in effeCt were, 
though the father had the power of divifion. The deed granted 
to the father contains not only a faculty to burden the lands, but 
alfo a perfonal obligation on the fon to pay provifions to the extent 
of 2000/.; fo that if the faculty to burden the lands were extin- 
guifhed, yet the perfonal obligation would dill remain.

As a further onerous caufe for fupporting the faid bond, the 
refpondent did prove in terms of the probation granted to her, by 
her witnefles and vouchers produced in the court below, that Sir 
Hugh had, after the marriage, paid above 2500/. fterling for debts 
of that family, contracted before the marriage, and might’ have 
proved much more ; all which he might have given to his younger 
children if he had looked upon them as unprovided for.

Judgment, ‘ After hearing counfel, It is ordered and adjudged, that the 
7 June petition and appeal be dijmijjed, and that the feveral interlocutory fen-
a72'°* fences or decrees therein complained of be affirmed.

For Appellant, Rob. Raymond. Will. Hamilton.
For Refpondent, *Tho. Lutwyche. Sam. Mead.

In the Dictionary of Decifions, vol. 2. p. 22. voc. PaBum illi- 
citiwiy the interlocutory judgment of the Court of Seflion (8th 
February, 1718), finding the bond granted in this cafe to have 
been contra fidem tabularum m/ptialiumf and therefore not binding 
on the heir of the marriage, is ftated as an exifting cafe. 
But that judgment was afterwards reverfed by the Court of Sef- 
fion and fuch reverfal affirmed upon appeal.




