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CASAS ON A P P E A L  FR O M  S C O T L A N D *

Cafe j2. John Arratt late Profeffor o f Philofophy
at St. Andrews; - - Appellant;

John Wilfon, - - Refpondent•

23d March 1718-19.

7V*,0.—•Cireumftances inferring the truft o f a difpofition, bearing to be herit­
able and irredeemable, and upon whidh infeftment had followed.

T h e truft being declared, the truftee is ordered to continue in poffirffion, until 
it be redeemed, or proved that he was paid.

After feveral interlocutors, holding the appellant as confeflfed for not deponing* 
the appeal is brought that he might be reponed to his oath, but the inter­
locutors are affirmed.

Vis et metus — During the dependance o f this procefs, the trnftee having 
arretted the giantor o f the difpofition upon one o f the debts paid by and 
ailigned to fuch truftce, and while under caption having taken from the 
grantor a difc’n3rge and renunciation of all trutt, and a difclaimer of his 
a&ion of reduction : this difeharge reduced upon the head of vis et metus $ 
and the truttes is ordered to pay 60/. Scots o f expences, before he ffiould be 
heard in the principal caufe.

C p s ,— 40/. cofts given againft the appellant.

'"P H E  refpondent brought an a£ion of redu&ion and declarator 
*** againft the appellant, before the Court' of Seflion, for re­

ducing a difpofition granted by him to the appellant of the eftate 
of Baikie and other lands, and for declaring that the fame was 

granted upon truft only. The circumftances which gave rife to 
that action are dated by the refpondent, as follows :

That Thomas Wilfon the respondent’s father being in his life­
time feifed of, or having right to the eftate of Baikie and other 
lands to the value of above io c /. fterling per annum, on which 
there were feveral adjudications, and other pretended incum­
brances, the greateft part whereof were founded upon null and 
extinguiflied debts, agreed to fettle the eftate upon the refpondent* 
on his giving fecurity by bond, to pay his father and mother 200 
merks Scots per annum during their lives, and the refpondent and 
the appellant (who out of pretended friendfhip to the refpondent 
did voluntarily offer to become bound with him as furety therein, 
and to whom the refpondent gave a counter bond to indemnify) 
having granted a bond for payment of the faid annuity, the re- 
fpondent's father accordingly on the 29th of March 1709 executed 
a difpofition of the faid eftate in favour of the refpondent and his 
heirs:

That the appellant, whilft this agreement was tranfa&ing, hav­
ing told the refpondent, that he the refpondent would never be 
able to carry on fuch fuits, as would be neceffary for reducing the 
faid incumbrances, particularly againft James Blair of Ardblair, 
to whom the greateft part thereof had been afligned, and againft 
whom the appellant faid that he had a perfonal execution, and 
could thereby force him to reafonable terms; and therefore pro- 
pofed that if the refpondent would colourably transfer his right o f 
the faid eftate to him, he would not only carry on fuch fuits in his
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own name, and difburfe what money (hould be neceflary for that 
purpofe, but would alfo pay off any preffing debts, which the re- 
fpondent owed, and take difcharges for the fame, and lend him 
money for carrying on his trade; and it was exprefsly agreed that 
the appellant {hould not make any agreement with the faid James 
Blair, or any other of the faid pretended creditors* without the re- 
fpondent’s confent, and that upon payment of what money he 
(hould fo really difburfe for or lend to the refpondent, with intereft 
for the fame, and being indemnified from the faid annuity he 
{hould re-convey to the refpondent ; and the appellant declared he 
would take nothing for his own trouble, although the refpondent 
offered him iooo merks Scots on that account: that the refpondent 
was by thefe means induced to accept of what had been fo pro- 
pofed by the appellant, and did accordingly lign a difpofition of 
his eftate to the appellant, bearing date the 30th of March 1709, 
the day next after the date of the refpondent’s father’s faid con­
veyance to him i but defigned not to deliver the fame, until what 
had been fo agreed upon between the appellant and him {hould be 
put in writing. That the refpondent’s father being entitled to 
feveral debts and fums of money from the faid James Blair, did at 
the fame time for enabling the appellant to make the better terms 
with him for the refpondent’s benefit, afiign the fame to the ap­
pellant, who thereupon by a bond or writing of the fame date, 
obliged himfclf to be accountable to the refpondent’s father, his 
heirs and aflignees, for what fhould remain thereof after payment 
of the faid Blair’s juft demands, and his the appellant’s own 
charges: and, that the appellant afterwards got into his hands 
both the refpondent’s and his father's faid difpofitions of the 
eftate, on pretence of fhewing them to his lawyer, and on a pro- 
mife to return them, which he never did perform; and that he 
might be mafter of the whole writings, he caufed his agent one 
Thomfon to borrow up the fame, whofe receipt the refpondent 
produced in procefs:

That the appellant did, indeed, at different times lend the re­
fpondent feveral fums of money, amounting in the whole to about 
30/., for payment whereof the appellant gave him feveral promif- 
fory notes; and the appellant paid fome fmall debts for the re­
fpondent, but, inftead of difcharges, he took aflignments thereof 
to himfelf, and did alfo commence fuits againft the feveral pre­
tended creditors, but foon agreed the matter with them, and par­
ticularly with the faid James Blair  ̂without the refpondent’s privity 
or confent: that thefe tranfa&ions having given the refpondent 
juft caufe of fufpicion, he prefled the appellant, that the faid 
agreement between the refpondent and him relative to the faid 
truft {hould be put in writing; but this being {hifted off for a long 
time, and at length refufed, the appellant was obliged to raife the 
faid a&ion of redudtion and declarator.

Soon after the commencement of this aftion, the appellant 
caufed the refpondent to be arrefted for one of the faid debts 
which had been afligned to the appellant; and the refpondent
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while under caption figned a difcharge of all things relating to the 
faid truft, and a difclaimer of the faid adion.

The refpondent having afterwards neverthelefs proceeded m  
the faid action, and referred the proof of the truft to the appel­
lant’s oath, he for that purpofe exhibited feveral interrogatories 
for the appellant’s being examined thereon, before the Lord O r­
dinary in the caufe, one of which related folely to the manner of 
procuring the faid difcharge. The Lord Ordinary on the 9th of 
December 1714 “  of content of the appellant’s procurators, with- 
4( out an a£t before anfwer, ordained the appellant to depone 
4f before him on the feveral interrogatories, and affigned the 15th 
** of the fame month for that effect.”

The appellant did not give his deposition ; but at next calling 
of the caufe the appellant’s procurators produced the faid 
difcharge, and infilled, that the whole procefs and effect 
thereof was difcharged, and that therefore there was no occafion 
for the appellant’s deponing. T o this it was anfwered for the 
refpondent, that the difcharge was extorted, and that one of the 
interrogatories was with refpe£t to the way and manner of ob­
taining thereof; and that, therefore, it ought not to be made ufe 
o f againft the appellant’s being Holden as confeffed. The Lord 
Ordinary on the 17 th of December 1714 if Held the appellant 

as confeffed upon the feveral fa£ts or allegations contained in a 
condefcendance given in by the refpondent 5 and in the mean 
time allowed the refpondent to fee the difcharge produced by 
the appellant, and both parties to be ready to plead the import 

c th ereof at next hearing.”
The refpondent afterwards brought an a£lion for redu£lion of 

he faid difcharge, and fet forth the means by which he contended 
file fame had been extorted from him. This was oppofed by the 
appellant’s procurators, who denied the reafons alleged for reduc­
tion thereof, and infilled that though they were true, they were 
not relevant; for what had been done therein was to compel 
payment of a juft debt, and nothing could hinder the appellant 
from accepting a difcharge that was juft and reafonable in itfelf. 
The Lord Ordinary on the 21 ft of January 171$ “  Found the rea- 
4t fon of redu&ion relevant to be proved by the refpondent, and 
€i allowed him a time for proving the fame.”  The refpondent 
having accordingly cited his witneffes, the appellant afterwards 
prefented a petition for a conjunct probation, which being an­
fwered by the refpondent, whofe witneffes were then waiting to be 
examined, the Court on the 25th of February 1715 u Ordered 
u  the refpondent’s witneffes to be examined that afternoon, and 
4t granted to the appellant for examining his witneffes to the 5th 
M of June following.”  The refpondent’s witneffes were accord­
ingly examined, but the appellant examined nowitnefs.

The Lord Ordinary having reported the proof which had been 
taken, the Court on the 30th of June 1716 “  Found the reafons 
4S of vis et ntetus proved, and therefore reduced the faid dif- 
“  charge, and decerned the appellant to pay to, the refpondent the
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u  fum of 60/. Scots of expences, before he (hould be heard hyr- 
<c ther in the caufe, and remitted both parties to be heard in the 
u  principal caufe, after payment of the faid 60/. Scots before the 
u  Ordinary.”

The appellant then infilled that he might Bill be allowed to de­
pone, fince he had been deprived of the opportunity of doing it 
only by the (hortnefs of the time allowed him for that purpofe, 
and that there was no a£t extracted upon the interlocutor holding 
him as confefled.

The refpondent Hated that the appellant’s not deponing and in­
filling upon a difcharge which he had extorted during the depend­
ence of the a&ion, was a plain indication of the trull. The Lord 
Ordinary having reported the debate, the Court on the 25th July 
1716 “  Before anfwer as to that point how far the appellant was 
“  to be reponed againll his being held as confefled, ordained him 
tc to give in before the Ordinary a condefcendance of the res geft<*9 
14 and for what onerous caufe the difpofition was granted.”  The 
appellant not having given in fuch condefcendance, the Lord Or­
dinary on the 27th of the fame month a Adhered to the faid in- 
€t terlocutor holding the appellant as confefled, and ordained him 
“  to denude himfelf of the lands in the faid difpofition, in favour 
<c of the refpondent bearing all claufes neceiTary.”

The appellant pleaded, that it being feven years fmce the dif­
pofition was made to him, it was impollible for him in two days 
to make up fuch fpecial condefcendance, or give an account how 
fuch onerous caufe had been performed: but, after fundry pro­
ceedings, he gave in a condefcendance of fums alleged by him to 
have been paid to the refpondent and his father’s creditors, amount­
ing to 2784/. (lerling, which, he contended, far exceeded the 
value of the lands ; and he petitioned the Court Hill to allow him 
to depone, whether the difpofition was in trull or not.

After anfwers for the refpondent the Court on the 8th o f 
January 1717 Ordered the appellant to produce upon oath his 
** whole writings with the grounds and vouchers thereof.” And 
on the iH of February thereafter, the Court “  Found, that the 
K holding the appellant as confefled upon the truH (hould not 
u  prejudge him of any debt, right, or diligence he had upon the 
(( eHate, in as far as might be extended to the fums truly paid 
“  by him on account thereof, and remitted to the Lord Ordinary 
(€ to proceed accordingly.”

The caufe coming to be heard before the Lord Ordinary, his 
lordlhip on the 13th of February 1717 “  Ordained the appellant 
** to produce the minute of agreement between the faid James 

Blair and him, about the tranfa&ion, both as to the liferent 
(t efeheat, and his pretenfions on the eHate of Baikie, for clear- 
4t ingv what he paid for the fame.”  And this interlocutor was ad­
hered toby the whole Court on the 1 ith of June 1717.

The Court on the 9th of July 1717 “  Found that the difpofi- 
4C tion made by the refpondent and his father was redeemable by , 
44 the refpondent for the fums truly paid or undertaken by the 

appellant, and his necdTary charges, and the intereft of the
“  faid
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<c fatd fums and charges from the refpe&ive times of payment 
€C thereof, deducing the appellant’s receipts o f the rents of the 

lands, and other effe&s of the refpondent and his father, from 
44 the refpe&ive times they were received ; and ordered the ap- 
46 pellant to continue in the poflefiion, until it be redeemed, or 
•* proved that he was paid, and remitted to the Lord Ordinary to 
4i proceed accordingly.”

The caufe being heard before the Lord Ordinary, his l«rd(hip 
on the 23d of July 1717 ordered the appellant to give in an ac­
count, charge, and difeharge, of his intromiffions in terms of the 
a£t of federunt, by Thurfday then next; but the time was after* 
wards enlarged to the 5th of November following. A t a calling 
of the caufe on the 13th of November 1717,  the Lord Ordinary, 
on the appellant’s craving further time for giving in his faid 
account of charge and difeharge, C( Ordered him to give in 

the fame by Tuefday then next, with certification if he failed, 
44 he (hould be found liable to the penalty in the faid a£l: of 
44 federunt.”

The caufe being afterwards heard before the Lord Ordinary, 
he on the 21ft of November 1717 44 In regard the appellant had 
44 failed to give in his account of charge and difeharge in terms of 
44 the former interlocutor, and that the refpondent had given in 

an account of charge and difeharge figned by him in terms of 
** the faid a£fc of federunt, held the appellant as confefied upon 

the faid account given in by the refpondent, and found that by 
44 the faid account the appellant was fatisfied and paid off all his 
44 rights on the faid eftate, and therefore decreed the appellant to 
44 denude himfelf of the faid eftate in favour of the refpondeat, 

and declared in terms of the refpondent’s libel, and alfo de- 
** cerned the appellant to pay to the refpondent 81/. 11/. 4d* 
44 Scots, being the balance of the faid account.”

The appeal was brought from 44 An interlocutory fentence 
** of the Lord Ordinary the 9th of December 1714, and 

from another interlocutor of his lordffiip of the 17th of the 
44 fame month, and from an interlocutory fentence of the Lords 
44 of Seflion of the 30th of June 1716,  and from an interlocutor 
44 of the faid Lords of the 25th of July following, and from an in- 
<# terlocutor of the Lord Ordinary of the 27th of the fame month, 
44 and from the interlocutor of the Lords of Sefiion of the 8th of 
44 January and ift of February 1717,  affirming their former in* 
44 terlocutors, and from their interlocutor and decree of the 9th 

of July 1717,  and alfo from an interlocutor of the Lord Or* 
44 dinary of the 21ft 0/ November following.”

Heads of the Appellant*s Argument.

The lands in queftion were purchafed by the refpondent’s fa­
ther in 1667, from the Earl of Strathmore, the fuperior, for the 
price of 956/. 13/. 4d, fterling; and the Earl referved a feu duty 
of 12 bolls of visual and 1/. 13/. 4d. fterling. The refpondent’s 
father was, according to the laws of Scotland, denounced for not 
payment of a debt, and having continued under rebellion for a
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year, his life-rent efeheat fell to the fuperior. The fuperior 
granted the fame to John Lyon, Efquire, who thereupon brought 
an a£Hon beforp the Court of Seflion, and in 1687 obtained judg­
ment, whereby it was decreed, that the rents and profits of the 
refpondent’s father’s real edate, during his life, did of right be­
long to Mr. Lyon the donatory; and in purfuance thereof, the 
tenants were ordered to pay their rents to him. The refpondent’s 
father being thus turned out of pofTeffion, and being confiderably 
in debt, was obliged to retire to Edinburgh, 40 miles didant from 
his edate, and live privately there, having little or nothing to 
maintain himfelf and his family.

In thefc circumdances the refpondent’s father frequently ap­
plied to the appellant for relief, and prefled him to accept a con­
veyance of the inheritance of the faid lands, fubjeft to the claims 
of the fuperior’s grantee, and iikewife fubje£t to his own debts, 
and to 200 merks Scots yearly to him and his wife during their 
lives. The appellant in pity to the circumdances of the refpon­
dent’s father, did at lad agree to his requed, and aceotdingly the 
tranfa£lion took place by the difpofitions fir ft of the father to the 
refpondent, and next day of the refpondent to the appellant, which 
was followed with fafine. The appellant did accordingly pay the 
debts chargeable upon the faid edate, and the annuity to the re­
fpondent’s father and mother during their lives.

By the a& of the Scots parliament 1696, c. 25. no deed of trud 
can be proved but by writ or oath of party ; and as, in this cafe, 
the refpondent does not pretend to have a counter bond, or fo 
much as a miffive letter from the appellant, declaring the trud, fo 
neither, as the appellant apprehends, ought he to have been ex­
cluded from the benefit of the faid a£l of parliament by giving his 
oath, whether fuch deed was given to him in trud, or for an one­
rous caufe, and efpecially feeing there was no decree extra£ted 
upon thefe interlocutors, nor could the appellant, as the circum- 
dances of the cafe are, poflibly appear to be examined upon oath, 
in fo fiiort a time as was at fird limited; and he is willing dill to 
make oath, that the faid conveyance was abfglute and npt in 
trud.

Heads of the Refpondent* s Argument.

The appellant not having thought fit to anfwer upon oath to 
the interrogatories relating to the faid trud, but differed himfelf 
to be held as confeffed thereon, and to rely wholly on the faid 
difeharge, which he had extorted from the refpondent, would 
now fain be admitted to fwearhim out of his edate, on pretence 
that he was fome didance from Edinburgh, and could not come 
thither to depone by the time preferibed. But this is entirely 
falfe, and never was fuggeded for more chan two years and a half 
after his being fo held as confeffed. And though there has not been 
any proof made or offered on that account, he, upon the head only 
o f his being excluded the benefit of the faid a El of parliament, by his 
pot being admitted to depone upon the faid interrogatories after his being 
'held as cotijejfed thereon {f has brought his appeal for reverfal of all

the
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the faid interlocutory fentences: But the refpondent hopes, that 
the fame (hall be fuftained for the following reafons, which would 
have been fufficient to have proved the truft before the faid a£  of 
parliament, viz.

There was no valuable confideration ; for as to what money the 
appellant lent to the refpondent, and now pretends to have been 
part of the confideration, he always had the refpondent’s notes or 
bills for i t ; whereas if it had been a purchafe he would have 
taken difcharges for the fame.

A s to the bond for the refpondent’s father’s annuity the refpon­
dent was bound as principal, and the appellant only as fecurity 
therein, and he had the refpondent’s counter bond to indemnify 
him ; and for his further fecurity, an aflignment of a decree 
againft John and James Crighton, for about 80/. which manifeftly 
implies a truft and not a purchafe*

If it had been a real purchafe and not a truft, there had been 
no occafion for the eftates being conveyed firft by the refpondent’s 
father to the refpondent, and then by him to the appellant, which 
only ferved to make the refpondent liable for his father’s debts, 
whereas it might have been conveyed at once by the father to the 
appellant.

It is particularly to be obferved, that the appellant has not 
at any time during the a£lion pretended that he had given any 
obligation or covenant to indemnify the refpondent or his father 
from tbefe debts, the payment whereof the appellant would have 
to be the onerous or valuable confideration of his pretended pur­
chafe ; and the greater the burthen of debts was, the truft was 
the plainer, or the fraud the greater, fince the refpondent’s father 
in his lifetime was, and the refpondent ftill is, liable for thefe 
debts.

The refpondent’s father’s aflignment of the debts and claims 
which he had againft the faid James Blair to the appellant, and 
his, the faid appellant’s, giving a bond to be accountable to the 
refpondent’s father for the fame, with the appellant’s fubmifiion 
to an award for thefe claims, on behalf of the refpondent and his* 
faid father do plainly denote a truft.

The method which the appellant took to get free of the adlion, 
by extorting the faid difeharge, does infer a truft; for elfe, if  he 
had not been confcious thereof, why (liould he be at fo much 
charge and pains to get that difeharge, and found his defence 
thereon, when by giving his oath at firft, he might eafily have 
acquitted himfelf of this procefs.

After hearing counfel, It is ordered and adjudged, that the faid  
petition and appeal be dfmiffed, and that all the feveral interlocutory 
fentences and decrees and affirmances thereof in the faid appeal com- 
plained of be affirmed ; and it is further ordered, that the faid appel­
lant do pay, or caufe to be paid to the faid rejpondent, the fum of 40I. 

for his cofls in refpeEl of the faid appeal.

For Appellant. Sam. Mead. Will. Hamilton•
For Refpondent. Robert Raymond. Bat, Turnbull*
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