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uninterrupted opinion of all lawyers, and thus the judges have 
determined.

After hearing counfel, It is ordered and adjudged, that the peti
tion and appeal be difmiffed, and that thet two interlocutors therein 
complained of be affirmed*

For Appellant, fa* Stuart, Tho. Lutwyche, Hum. Henchman*
For Respondents, Rob. Raymond, Will. Hamilton.

Vide the cafe Home v. Home, No. 15. of this Colle£Uon. One 
remarkable difference between that cafe and the prefent is, that 
here the fon in the inventory, (which neverthelefs is faid to have 
had no effe& for his benefit) gave up lands which were not fettled 
upon him by his father's contract of marriage. In the cafe of 
Home v . Home, there were no lands to fucceed to but thofe con
tained in the contract of marriage, and fettled upon the heir.

William Scott o f Raeburn, an Infant, by his
Guardians, . . . .  Appellant;

Walter Scott of Harden, alias Highchefter,
an Infant by his Guardians^ - - Refpondent•

*

9th March 1718-19.

Tailzie — A  perfon receives right to an eftate from his father, and the fon after
wards executes a procuratory o f refignation for an entail o f the eftate, with 
prohibitory and irritaot claufes, to him felf in life-rent and to his father ia 
fee, and failing of him to the heirs male to be procreated of his own body, 
and tailing them to other heirs o f entail: T his procuratory was reglftered in 
the tegifler of T ailties, and inhibition ufed againft the grantor, but no char
ter or fafine taken thereon: Jt is found, that there being no antecedent 
onerous caufe for making this entail, efpecially in favour o f heirs to be be
gotten and born, and feeing it remained in the terms o f a perfonal right, 
without being perfected by charter or fafine, it was revocable by the maker 
thereof, with confent of his father the firft infticute.

C IR  William Scott, the elder, of Harden, in the county of Ber- 
^  wick, had two fons, William and Robert, and two brothers, 
Gideon Scott of Highcheffer, (the refpondent’s great grandfather,) 
and Walter Scott of Raeburn, his youngeft brother, (the appel
lant's great grandfather).

In March 1673, upon the marriage of William the fon (who 
was then alfo Sir William) with Jane Nilbet, daughter of Sir 
John Nifbet of Dirleton, Sir William the elder bound himfelf to 
fettle the lands of Harden and others on Sir William the fon, and 
the heirs male of his body of that marriage, whom failing to tha 
heirs male of his body of any other marriage, whom failing to 
his heirs and affignees whatfoever. In 1674, a deed was exe
cuted by Sir William the father in terms of the faid obligation, 
upon which infeftmeat was taken by Sir William the fon.
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In May 1686 Sir William the fon executed a procuratory of 
refignation for a new entail of hi9 eftate; at the date of executing 
this procuratory, Sir William the fon was under the difpleafure 
of the Government, and neither he nor his brother Robert had 
any iflue; and the Earl of Tarras, fon of Gideon Scott of High- 
chefter, (who would have fucceeded to the eftate, failing iflue of 
Sir William the fon and his brother Robert,) ftood forfeited for 
treafon. By the faid procuratory of refignation Sir William the 
fon u for the well and (landing of his houfe and family, and 
if continuance thereof in the furname of Scott, and for certain

good and onerous confiderations, bound and obliged himfelf, 
u  his heirs and fucceflors, to make due and lawful refignation of 
<c his eftate in the hands of the fuperior in favour and for new 
u infeftments thereof to be given to Sir William Scott the elder 
i( of Harden, his father; whom failing to the heirs male to be 
“  procreated by himfclf of his then prefent or any future mar- 
i( riage ; whom failing to Robert Scott his brother, and the 
i( heirs male of his body *, whom failing to William Scott o f 
u Raeburn,”  (the appellant's grandfather,) and the heirs male of 
his body ; whom failing to the other heirs of entail therein men
tioned, €< the defendants of Sir Gideon Scott of Highchefter 
€t deceafed, both male and female, being always upon great and 
€< weighty confiderations excluded and debarred from the fuccef- 
u fion in all events.”  By this deed Sir William Scott the younger 
referved to himfelf his own life-rent of the whole entailed lands, 
and power to provide for a fecond lady by a jointure not exceed- .< 
ing 220/. 4/. id, fterling per annum, and the children of fuch 
fecond marriage \uith portions not exceeding 16661, 13/. 6d. 
fterling. It contains a provifo, that it (hould not be lawful to the 
faid Sir William Scott the father, and the other heirs of entail, 
to alter the fame or the order of fucceflion, and in cafe any of 
them (hould attempt it, the deed (hould be void, and the perfon 
fo doing fhould forfeit his right, and the next in fubftitution 
{hould be at liberty to enter; and it alfo contains a claufe, that 
the fame (hould be valid, though it fhould not be delivered by the 
grantor in his lifetime, but (hould be found amongft his writings 
after his death.

No charter or infeftment followed upon this procuratory 5 but, 
in the abfence of Sir William Scott, the younger, from the king
dom, his father in January 1691, Cent the faid procpratory to 
Mr. Menzies, his agent, (who had drawn the fame,) with a miflive 
letter, defiring him to regifter it with all convenience and fecu« 
rity, for delays might prove dangerous. And Mr. Menzies, in 
July fame year, prefented a petition to the Lords of Seflion for 
Sir William Scott the elder, and the other members of the entail, 
praying that the fame might be regiftered in the regifter of en
tails appointed by a£fc of parliament, which was accordingly or
dered and done. Sir William Scott the elder, Robert Scott Jhis 
fecond fon, and William Scott of Raeburn (the appellant's grand
father,) the three perfons firft named in the entail, ufed inhibition 
alfo in 1691 againft Sir William Scott the younger, to prevent hU
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making any deed in prejudice of the entail. Thcfe fteps were 
taken without the privity of the grantor, when he was out of the 
kingdom, and feveral years before his return.

After his return to Scotland, in 1698, the father and fon exe
cuted a deed, reciting, That though Sir William Scott the younger 
had for particular reafons at the time fubferibed the deed of 
1686, yet the fame was left to be further confidered by him, and 
no wayirto be made ufe of but when and as he (hould think fit ; 
neverthelefs that it was in his abferice and without his order put 
into the public regifter, he being at that time out of the kingdom, 
and fince both he and his father were rtfolved to difeharge and 
make void the faid deed, to the end that their fucceflion 
might either run in the tenor of the former infeftments of 
their eftate, or be ordered by a new fettlement of the faid Sir 
William the fon ; therefore they exprefsly declared the faid deed 
of 1686 to be void and null, and that the fucceflion to the eftate 
(hould by no means be regulated thereby : and the faid Sir W il
liam the father did thereby repone and reltore the faid Sir William 
the fon in his full right and place of the premifes as before the 
making of the faid tailzie, which he for himfelf and all the other 
heirs of entail perpetually renounced in his favour.

In 1699 Sir William, father and fon, raifed an a&ion of re
duction improbaiion before the Court of Seflion againft the heirs 
of entail for reducing the deed of 1686; in this action the de
fenders did not appear, and decree of certification was obtained, 
declaring that the deed fo reduced if produced in any Court 
was to be looked upon as falfe and forged, and to bear no faith.

For fome time no new fettlement of the eftate was made ; but, 
in 1705, Sir William the fon executed a new entail of the eftate, 
proceeding upon the recital, that Whereas I have a plentiful eftate 
u  conveyed to me from my progenitors of the furname of Scott, 
4( which I am refolved to tranfmit and continue in the faid name

of Scott, for the lading well and ftanding of my family in the 
44 faid name in all time c o m i n g t h e r e f o r e  he fettled his eftate 
to himfelf and the heirs male of his body, whom failing to his 
brother Robert and the heirs male of his body, whom failing to 
the refpondent (grandfon of the faid Earl of Tarras, who was fon 
of Gideon Scott, the faid Sir William’s eldeft uncle) and the heirs 
male of his body, whom failing to Walter Scott of Raeburn (the 
appellant’s father) and the heirs male of his body, whom failing 
to certain other heirs therein mentioned: referving a power to 
Sir William the grantor to alter this enrail. The principal diffe
rence between this and the deed of 1686, was, that the descend
ants of the Earl of Tarras, who were totally excluded in the for
mer deed, were by this latter deed called to the fuccefiion in 
preference to the Raeburn branch.

Sir William Scott the father, Sir William the fon, and his 
brother Robert, having died without iflue male, the appellant 
was ferved heir to his grandfather William of Raeburn, the perfon 
next called to the fucceflion by the deed of 1686; and thereupon 
an a&ion was brought by him and his guardians beforethe Court
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of Seflion again(1 the refpondent and his guardians, for reducing 
and voiding the deed of revocation executed by Sir William Scott 
elder and younger, and the faid decreet of certification, and alfo 
for avoiding the fecond entail. In this action the appellants in
filled that the deed of revocation was void, becaufe neither father 
nor fon apart nor jointly had power to recal the former entail, for 
Sir William the younger was divelled of the fee, and only re
mained life-renter, and as fuch could have no heir or fucceflor, 
and confequently could not alter the fuccelfion ; neither could Sir 
William the elder do it, becaufe he had not an abfolute but only 
a conditional right by the provifoes of the entail; which among 
others were, that the defcendants of Sir Gideon Scott (the re- 
fpondent’s great grandfather) (hould be excluded from the fuc- 
ceflion in all events; and that he {hould not alter the courfe of 
fuccellion in prejudice of the heirs of entail, and if he {hould do 
in the contrary that fuch deed Ihould be void; and they infilled, 
that the faid decree whereby the entail, under which the appellant 
claims, was declared to have been falfe and forged, was null, the 
adlion implying a contradi&ion. For the purfuers in that aftion, 
in their deed of revocation, and in their libel, fet forth that the 
entail was made by them and recorded as the law diredls, and yet 
in the fame libel they conclude that the fame deed fhould be de
creed to have been falfe and forged.

In this adlion the refpondent appeared and made defences: 
and the caufe being heard before the Lord Ordinary, hislordlhip, 
on the 18th of June 1712, u Repelled the allegation made for 
*•* the appellant againft the decree of certification, and found the 
** faid decree fufficient to exclude his title in that a d l i o n a n d  
to this interlocutor His lordlhip adhered upon the 17th of Febru
ary 1713. The appellant reclaimed to the whole Court, and their 
lordfliips, upon the 23d of June 1713, “  Found that there being 
“  no antecedent onerous caufe made or done to Sir William Scott 
u the younger, of Harden, for making the former entail of his 
u eftate, efpecially in favour of heirs to be begotten and born,
“  and feeing the faid entail did remain in the terms of a perfonal 
ic right without being perfedled by charter and fafine, it was re- 
“  vocable by Sir William the maker thereof, with confent of Sir 
u William his father, the firft inftitute, and is adlually revoked 
"  by them conform to the revocation in procefs; and therefore 
** found no need to advife the relevancy of the reafons of reduc- 
i€ tion proponed againft the faid decree, but afloilzied from the

redudlion of the fecond entail and the faid decree of certification 
“  {impliciter.”

The appeal was brought from “  feveral interlocutory fentences Entered, 

iC and decrees of the Lords of Seflion of the 18th of June 1712,  iDec.i7iS.
€i the 17th of February and 23d of June 1713*”

*«

Heads of the Appellant's Argument,
Sir William Scott the younger having diverted himfelf of his 

eftate without referving any power to alter, and the entail being
O 2 delivered



delivered to Sir William the father, as inflitute in the entail, ant! 
he having got the fame recorded by authority of the Lords of 
Seflion, and ferved Sir William the younger with inhibition to 
prevent his making any deed in prejudice to the firft entail, he 
could not thereafter recall or void the fame at his pleafure.

The maker of a gratuitous or voluntary deed, whereby the grant
or is diverted of the fee has no power by the law of Scotland to 
alter it at pleafure, though no charter or infeftment followed 
thereupon, ift, Any perfon may divert or oblige himfelf as firmly 
by a gratuitous deed, as by a deed for valuable confiderations. 
2dly, In this cafe the entail recites to have been executed for cer
tain good weighty confiderations and onerous caufes, fo that it was 
not gratuitous; for by the law of Scotland, an inftrument or 
deed folemnly executed, containing any confeflion or declara
tion concerning matters of fadl, proves fully againft the fub- 
feriber of fuch inftrument, which muft the rather hold in this 
cafe ; efpecially feeing, 3dly, The deed was made in favour of 

, the father, from whom originally the eftate flowed, and the other 
heirs of entail in their order, becaufe their eftates were entailed 
to the fame line of fucceflion that the eltate of Harden was ; So 
that the firft entail is to be confidered as a real ami onerous fettle- 
ment made betwixt the father and fun, whereby they mutually 
agree to divert themfelves of the power of altering, for preferring 
the eftate in the line chofen by them. But, 4thly, Ey the courfe 
of decifions in Scotland mutual entails have always been admitted 
as onerous caufes for each other: as, for inftance, if Sir William 
Scott the elder and younger on the one part had fettled the eftate 
of Harden in default of ifl'ue male of both their bodies to the appel
lants grandfather, and at the fame time he had fettled his eftate 
o f Raeburn in default of ilfue male of his own body upon the faid 
Sir William Scott, and their iflue male, thefe mutual entails 
would have been valuable confiderations for each other, and could 
not have been altered by either paity, and this was in effe£l the 
cafe* For the appellants grandfather, in 1681, five years before 
Sir William Scctt’s entail was made, fettled his eftate upon his 
own heirs male, whereby Sir William Scott and his heirs male, 
would have fucceeded in the courfe of fucceflion before the 
grantor’s heirs of line ; and Sir William Scott elder and younger 
are fubferibing witneflesto this deed of fettlement: and that this 
was a confideraticn in making the firft entail, does plainly appear 
from thefe words, which are part of the deed of entail, viz. “  Be- 
%t caufe he” (the faid Sir William Scott, jun.) “  knew their eftates 

were entailed upon their heirs male, and that they would not 
€t after thefe entails and courfe of fucceflion therein fet down,'* 
as in reality they have not done. But whether the firft entail was 
gratuitous or not, it is equal in this cafe; for it is not denied that 
the fecond entail under which the refpondent claims was gratui- 
tous, and by the a£t of parliament 1621, c. 18. may be reduced 
at the inftance of the heirs of the firft entail, who, with refpe£t 
to the heirs of the fecond entail, are lawful creditors. Though

no
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no refignation or charter and infeftment followed upon the firft 
entail, yet Sir William Scott having referved no power to alter 
the entail, as is ufual in all cafes, when fuch referved power is 
intended, was bound the moment he executed the deed of entail; 
and the making refignaiion, and taking out charter and infeftment 
thereon, concerned only the heirs of entail, but not the maker 
thereof, he having given a power to any perfon they (hould 
appoint, to furrender the eftate, when the heirs of entail pleafed; 
and though the faid Sir William the younger had obje£led againd 
fuch furrender, yet he could not have (lopped it, and therefore 
the obligation mud remain binding upon him and his heirs, who 
had no intered in the fee Ample of the edate, except the forefaid 
refervations in favour of a fecond lady and children, which exclude 
all other refervations. For exceptio firmat regulam in caftbus non 
except is.

By the following words of the a£t of parliament 1685, c. 22. 16 8 5 ,e.iz; 
viz. “  The original tailzie once produced before the Lords of 
“  Seflion judicially, who are hereby ordained to interpofe their 
f<. authority thereto, and that a record be made in a particular re- 
u  gider-book, to be kept for that effe6l, wherein (hall be recorded 
u the names of the maker of the tailzie, & c. and being fo infert, 
i( hi3 majefty, with advice and confent forefaid, declares the 
“  fame to be real and effe&ual, not only againd the contraveners 
€t and their heirs, but alfo againd their creditors, compryfers, 
i( adjudgers, and other (ingular fucceflors whatfoever, whether 
u  by legal or conventional t i t l e s i t  is plain the entail is a real 
and efFedlual right after the fame is exhibited before the Lords of 
Seflion and recorded as above.

It is plain Sir William Scott the elder had the entail in his pof- 
feflion, as appears from his letter to Mr. Menzies for recording 
the fame, and Mr. Menzies’s receipt for 3/. 8/. derling as the fees 
thereof; and the Scots law prefumes it was a delivered deed when 
it appeared out of the hands of the grantor; neither did Sir W il
liam the younger make any obje£tion againd the recording of 
the faid entail for feven years thereafter, nor did he ever fay that 
his father had indirc£lly got up the faid deed of entail; and there 
is no doubt, if he had not delivered it to his father, he would 
have demanded his oath upon the way and manner how he got 
the fame.

The appellant fupports his cafe by the decifion of the Court of 
Seflion, afHrmed by the Houfe of Lords, in the cafe of Sir John 
Shaw v. D^me Margaret Houdon and Sir John Houdon her huf- 
band, 10 March 1717-18:  the words o f . the decree of the Court of No. 46 of 
Seflion are, that the irritancesand claufes not to alter were binding thUCoiiccS» 

upon Sir John Shaw, who made the entail then in quedion,even fup- tlon* 
pofing Sir John Houdon’s lady to have been a gratuitous fubditute 
or heir of entail. That cafe o f Shaw and Houdon was very 
much dronger than the prefent, for Sir John Shaw kept the entail 
in his own hands, and never perfected the fame by charter and 
faflne. 2dly, That entail was made in favour of himfelf, as the 
firft inftitute with a power to alter; and the obligations or irri-0.4 tancies
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fancies were only to commence upon the heirs of entail agreeable 
to the ftatute 1685. 3dly, Albeit Sir John Shaw’s entail was 
made in a marriage-fettlement, yet that did not alter the cafe; that 
jfettlement was no further onerous than in fo far as concerned the ' 
wife and children of that marriage ; the entail, in fo far as it ex
tended further, was a  choice gratuitous and free 5 and yet the 
Court of Sefiion in the one cafe decreed, that the two Sir William 
Scotts joining together could alter that entail, and in the other 

* cafe, that Sir John Shaw was bound by the claufes irritant not to 
niter.

s

Lord Lin* 
dorcs*s eafe, 
Dalrymple,
8 Dec. 1714.. 
Bruce, 18 
Feb. J715.

t

Heads of the Refpondenfs Argument.
The deed in queftion was not delivered, but on the contrary 

was intended not to be delivered, there being a claufe in the deed 
difpenfing with the not delivery in cafe of his death. It is true it 
was recorded, but that was done without either the order or pri
vity of the grantor : for thefe are the words in the deed of revoca
tion. “  It was” (meaning this deed) “  in my abfence and 
“  without my order put into the public regifter, I being at that

time abroad out of the kingdom.” This therefore can never 
be looked upon as a deed delivered by Sir William.

Though it contain no power of revocation, that is of no confe- 
quence, it being unneceflary, becaufe by the law of Scotland, it is 
alterable of its own nature, being confidered only as an intention 
or deftination of fucceflion to take place after his death, in cafe he 
Ihould not make any alteration therein. This is the undoubted 
law of Scotland, and fo it is laid down by the greateft lawyers of 
that country when writing on this fubjcdl: and the judges as 
often as any queftion of that kind has come before them, have fo 
determined it, particularly in the cafe of Lord Lindores, where 
they found that a voluntary fettlement, though under the ftridfceft 
provifions not to alter, was fiill alterable at pleafure by the firll 
maker. So that claufes of revocation are not of any ufe in deeds 
of this kind.

Though Sir William the maker, obliged himfelf to refign the 
eftate, and make himfelf only liferenter; yet that refignation or 
fettlement never was made, and the deed continued only in the 
nature of a declaration of what was then intended ; which, as has 
been faid, continued alterable at pleafure.

As to the cafe of Shaw and Houfton ; 1 ft, Sir John Shaw, who 
made the fettlement, was exprefsly tied up from making any alte
ration ; but in the cafe in queftion, there is no fuch reftridtion 
upon Sir William the fon*, thefe reftridlions are only put upon 
Sir William the father, and the heirs fubftituted to him. Befides, 
though the deed of 1686 be called an obligation, yet the faid Sir 
William the fon was not bound to any other perfon ; fo that if it 
be to be called an agreement, it is only with himfelf, which fhews 
it to be only in the nature of a will. 2d, In the cafe of Shaw 
and Houfton the fettlement was by marriage-contradf, and was a 
folemn agreement betwixt different parties, publickly, and with 
the greateft folemnity executed and duly regiftered with confent

of
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of all parties, and was made upon an onerous caufe or valuable 
confideration. For Sir John Shaw the father, who was a party 
to that agreement, had quitted his liferent of the lands thereby 
fettled, and had made feveral other provilions in view and confi- . 
deration of that very fettlement; but in the fettlement in queftion 
there was no valuable confideration, no contrail with different 
parties, but a deed poll# containing a deftination of fucceflion not 
intended to be delivered, and made purely to guard the eftate 
againft the dreaded forfeiture. 3d, In the cafe of Shaw 
there was a power to the father and fon to alter the fame together, 
which (hewed that the father had an intereft in the covenant, but 
here was no other party, nor any other intereft than that of the 
maker of the tailzie.

By the law of Scotland, no man can difpofe of any eftate of in
heritance by will, but mult do it by deed ; (hould then the appel
lant’s do&rine take place, that a man who once by deed obliges 
liimfelf to make any voluntary fettlement of his eftate mult purfue 
that and cannot alter it, the confequence would be, that no man 
could make any voluntary fettlement but once in his life ; which 
is attended with confequences too obvious ever to be received.

The deed whereby the appellant infifts, that the refpondent was 
excluded, wa6 only made upon a certain view, on confideration of 
the circumftances of the family, as they then ftood, which after
wards were altered; and that deed was not a contrail or fettle
ment, but only an intention to make one, which was never made, 
and the grantor was confequently at liberty to alter it in favour of 
the refpondent his heir at law.

After hearing counfel, It is ordered and adjudged, that the faid Judgment, 
petition and appeal be difmiffed) and that the faid feveral interlocutors 
therein complained of be affirmed.

For Appellant, David Dalrymple. Thomas Lutwyehe.
For Refpondent, Rob, Raymond. Jo. Pringle• Wil. Hamilton•

Vide the cafe Muirhead v. Muirhead, No. 2. of this colleHion; 
where a difpofition was found to be revocable even where infeft- 
ment had been taken thereon.

*  I retain this technical Englifh expreflion, merely to mention what perhaps is not 
generally known in Scotland, that in England there are two forts of deeds, deeds poll, an4 
deeds indented: a deed foil is a deed confiding of one part only; a deed indented confi (la 
of more parts than one, and the parties to it interchangeably execute the feveral parts or 
copies. T he latter is called an indenture becaufe the top of it is indented or cut in an un
dulating fliape 5 whereas a deed poll is cut ftraight or polled. '




