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Cafe 49. Katherine Stevenfon, and Mr. James Gillon,

s Bmeis Advocate, her Hufband, - - Appellants ;

3 Fen, 1715, Gilbert, Mary, and Eupham Fife, Children

f';:f; Fob, of Gilbert Fife decealed, late one of the |

1715 Baillies of Edinburgh, - - - Refpondents.
‘ ' o 20th Feb. 1718-19.

Heritable and mowveable.—A bond taken to 2 man and his wife in life-rent,
and to their daughter in fee, and failing her by deceafe to the hufband, his
heire, exccutors, or affignees; found to be moveable, that being but one
fubQitution.

Tutor arnd Pupil —A tutor having taken a heritable bond, in correboration of a
perfonal one. payable to the pupii and ber iffue, whom failing to three aunts,
her nearett in kin nominatim 3 it is found that he aéted warrantably.

Succeffion.~~The three aunts having neither confirmzd nor ferved themfelves
heirs, but one or them, who furvived, being acc rding to the tencr ot the
faid heritable bond entitled thercto, affigned the fame : in 2 queftion between
the affignees and the heir, who was then alfo neareft in Kin of the deceafed
pupil, the aflignation is fupported.

LEXANDER STEVENSON, merchant in Edinburgh, de-
cealed, on the 19th of December 1668, lent to Walter Young
of Winterfield, the fum of 9000 merks Scots, and took from him
. a bond for that fum, payable to the faid ¢ Alexander Stevenfon
¢ and Katherine Wilkie his wife, and longeft liver of them two,
¢ 1n life-rent, and to Sufanna Stevenfon, their lawful daughter,
“ in fee; and failing her by deceafe, to the faid Alexander Ste-
_¢¢ venfon, bis heirs, executors, or aflignees.” Alexander Ste-
venfon died inteftate in February 16509, leaving his daughter and
only child Sufanna, an infant about 1.4 months old, His widow
and three fifters, Chriftian, Sufannah (married to Gilbert Fife, one
of the bailies of Edinburgh), and Morgaret, alfo furvived him;
and he left a nephew and niece, Alexander Stevenfon and the
appellant Katherine, children of 4 deceafed brother,

Gilbert Fife, being appointed tutor to the faid Sufannah the
infant; on the Gth of January 1671, took an heritable bond of
corroboration from Walter Young the debtor, obliging him to
pay the faid fum to Katherine Wilkie the mother in life-rent, and
to the faid Sufannah Stevenfon her daughter,.and to the heirs .
Jawfully to be procreated of her body ; whom failing, to Chriftian,
Suflanna, and Margaret Stevenfon, her aunts, filters to the faid
Alexander Steven{on deceafed, equally amongft them, and to the
faid Gilbert Fife, hufband to the faid Sufauna, for his intereft,
and to the heirs lawfully procreated or to be procredted of the faid
three fifters their bodies; and failing of any of th-m by deceafe
without heirs of her body, and not making lawful difpofition of
their fhares, then the portion of the decealing fifter or fifters to

accrefce to the furviving. Upon this heritable bond infeftment
was taken,

Sufanna
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Sufanna the infant died about the age of four years, and her
sunts Chriftian and Sufanna having alfo died without ifflue, and
without making any difpofition of their fhares, Margaret the {ur-
vivor, in January 1704, conveyed all her right and intereft in and
to the {aid bonds to G- orge Dennifton, in truft for the refpondents,
who were children of Gilbert Fife by a fccond wife, but no rela-
tions of the Stevenfons. Dennifton afterwards conveyed the
{ame to the refpondents. Margaret, the furviving aunt, took up
the {ucceflion by virtue of the perfunal fubftitution to her in the
fecond bond, and never made up any title by confirmatjvn or
fervice.

The creditors of Walter Young having brought an ation of
ranking and fale of his eftate of Winterfield, the refpondents ap-
peared and claimed the faid debt by virtue of the titles before
mentioned. DBut in this they were oppofed by the appellants,
Katherine and her hufband, claiming right through her brother
Alexander Stevenfon, the nephew and heir of the faid Alexander
Stevenfon deceafed. Alexander Stevenfon jun. being indebted to
his fifter Katherine in the fum of 8500 merks Scots as her ma-
riage-portion, the appellants charged him to enter heir to his
uncle, and the daughter Sufanna, in the {aid original bond, and
thereupon brought an adjudication, in which they obtained decree
in December 1710. '

A competition thereupon enfued berween the appellants and
refpondents with regard to the right to the fums due by Walter
Young. On the partof the appellants it was contended, that the
original bond contained a gradual fubltitution of heirs, and was
therefore heritable as to the fucceflion; and that the tutor of
Sufanna could not innovate the firft bond i1n prejudice of the
heir. The Court at firft by an interlocutor, on the 17th of De-
cember 1414, ¢ Found that the original bond conceived in favour
- ¢¢ of Sufanna Stevenfon was heritable, and found that the inno-
¢¢ vation of the {ecurity by Sufanna’s tutor in prejudice of the
¢¢ {ucceflion of the heirs could take no effe&, and therefore pre-
¢¢ ferred the appellants for the fums due by the original bond, as
¢¢ coming in the right of Sufanna’s heirs.”

The refpondents reclaimed againft this interlocutor, and after
anfwers for the appellants, the Court, on the 3d of February
1714-15, ¢ Having fully confidered the cafe with the original bond
¢¢ granted by Walter Young to Alexander Stevenfon, in which
¢ bond there is but one fubftitution to Sufanna Stevenfon, fiar of
¢¢ the fums therein, viz. to the faid Alexander Stevenfon, his
¢ heirs, executors, or aflignees; found, that upon the death of
¢ Sufanna, the fucceflion by the original bond would bave de-
¢¢ volved upon the executors of Alexander Stevenfon, who were
¢¢ his own fifters, from whom the refpondents derive right.”” The
appellants reclaimed, and as no title by fervice or confirmation
had been made up by the fifters, the appellant Katherine offcred
to make up a title in her perfon by confirming herfelf executor.:
the refpondents made an{wer, and the Court, on the 1gth day of

. ' February
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February 1714-15, ¢¢ Adhered to their former interlocutor, but
¢ remitted to the Lord Ordinary to hear parties’ procurators,
¢ upon this point, viz. If the fuccefhon by the original bond
‘¢ would have devolved upon the executors of Alexander Steven-
‘¢ fon, 1f the appellants confirming, or as executors defrgnative,
¢¢ ferving heirs of provifion before extraét could be preferred to
‘¢ the refpondents, they not having fhewn any right by confirma-
¢¢ tion or fervice.”

Parties were accordingly heard before the Lord Ordinary, who
made report thereof, and the Court, on the 7th of July 1715,
¢¢ Found that the tutor could not in his adminiftration alter the
¢ fuccefhon defigned by the original bond; but that he acted
¢¢ warrantably by taking the forefaid corroborative right, fubfti-
¢ tuting thofe perfons nominatim who were neareft of kin to
¢ Alexander Stevenfon, and might have confirmed themfelves
¢¢ executors to Sufanna Stevenfon the pupil.” And to this in-
terlocutor the Court adhered on the 19th of the fame month of
July. . .

The appeal was bronght from ¢ {everal interlocutors of the
¢ Lords of Seflion of the 3d and 19th days of February 1714-15,
¢ and of the 17th and 19th days of July 1715.”

Heads of the Appellans’s Argument.

By the laws and cuftom of Scotland, every bond that has m it
a gradual fubftitution of heirs, is confidered to be heritable, fes-
ing it neceflarily requires a fervice of the heir as a title to it:
and this i1s exprefsly laid down by the learned Lord Dirleton
upon the word Tail/zie, where, he fays, that a bond like the
prefent ¢¢is heritable in refpe€t of the tailzie forefaid; there
¢ being no tailzie of moveables or moveable {ums. And the
¢¢ provifion in favour of heirs with the fubftitution forefaid, is
¢ equivalent as if executors were exprefsly excluded.” And this
point was lately determined by the Court of Seflion, 19th Febru- -
ary 1714, in the cafe of Walker and Simpfon. The original
bond in this cafe, therefore, fhould be looked upon as heritable,
quoad the fucceilion, feeing it contained feveral degrees of fubfti-
tution : and although there had been but one degree of {ubftitu-
tion, yet that very fubftitution or entail made the bond heritable
as to the {ucceflion, and o to belong to the heir, and not to the
executor.

But though the bond were moveable, and not heritable, and fo
part of the perfonal eftate, and as fuch to defcend to the execu- -
tors of Alexander Stevenfon, the original creditor; yet the fame
muft now belong to Alcxander Stevenfon jun. the heir at law,
and his fifter Katherine the appellant, they being at prefent the
next of kin to Alexander Stevenfon deceafed, (who died inteftate,)
the original creditor, and his daughter Sufanna: and, confe-
quently, all their eftate, effelts, goods, and chattels, both he-
ritable and moveable, by the law of Scotland belonged to the
appellant Katherine and her brother, none of the three fifters l?f

thé
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the deceafed Alexander, aunts to the appellants, having made up
a title in their lifetime, by getting themfclves confirmed execu-
tors dative as neareft in kin to the deceafed.

It would be a thing of dangerous confequence to countenance
{uch a practice in tutors, that during the infancy of their pupils,
they might take upon them to alter the fettlement made by the
anceftors of the pupil contrary to their intentions: and without
this the refpondents have no title.

It is ftill more unfavourable in the prefent cafe, where the tu-
tor has made fuch alterations in favour of himfelf and his children,
to the prejudice of the right heirs; he having by his indirect prac-
tices endeavoured to defraud the true heirs of the fum of money
in difpute, and to veft it in his own children, the refpondents,
who are entire ftrangers in blood to Alexander Stevenfon, the
original creditor, and Sufanna his daughter.

Heads of the Refpondents’ Argument.

The original bond was certainly moveable, and to be held as
perfonal eftate: for to make a bond heritable, executors muft
either be excluded from the fucceflion, or there muft be a feries
of gradual fubftitution; efpecially if joined with this, that the

fucceffors who have the right of blood are cut off, and the fuc- -

ceflion is fettled upon one who could not fucceed otherwife than
by virtue of the exprefs provifion in the fubftitution. DBut none
of thefe occur in the prefent cafe, for failing of Sufanna the fiar,
the bond is conceived exprefsly to Alexander the father, his heirs,
executors, or aflignees, and Sufanrah having died an infant, the
bond muft be reckoned as much moveable as if the father had
taken the bond imply to himfelf, his heirs, executors, or aflignees,
which without all quefltion would have gone to executors. It is
not the addition of the words wbhich failing, that makes a bond
heritable ; for thefe words, though not adjefted, are implied in
all bonds: as when a bond is taken to A. B., his heirs, executors,
or aflignees; that differs in nothing from a bond taken to A. B.,
which failing, to his heirs, executors, or aflignees.

The plain intention of the faid Alexander Stevenfon who lent
the money was, that having only one daughter Sufanna, the
bond was taken as a provifion for her, and defigned to belong to
her, her hufband, and children, in cafe fhe lived to have any;
but failing of that event, the bond was to return to the fame
ftate as if her name had never been mentioned, viz. to Alexan-
der Stevenfon, his heirs, executors, or aflignees, on the plain
terms of an ordinary moveable bond. 2dly, Since the bond was
conceived to Sufanna, without mentioning her heirs, or execu-
tors, and yet was defigned for her as a portion ; it could not be
imagined, that the father’s delign was to exclude the children of
Sufanna, and prefer his own other heirs or executors to them:
In cafe Sufanna-had had children it would have gone to them as
executors, becaufe fhe being fiar and no mention made of heirs,
or executors in the bond, the cafe would have been the fame
thing, as if the bond had been granted to her fimply, which l;ly

. the
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the nature of the thing (money being a moveable fubject,) would
'‘have belonged to her executors; and, therefore, fince by the
plain prefumed intention of Alexander Stevenfon the bond was
moveable in the perfon of Sufanna, he not havmg made mention
of her heirs, but taken it fimply to her, and fo left it to defcend to
her executors, conform to the common difpofition of law, it could
never be claimed by any perfon as her heir. 3dly, Suppofing
that Sufanna herfelf was only to have right, and not her heirs,
nor executors, yet the refpondents’ cafe would be equally ftrong
3f not {tronger, becaufe where a right is taken fimply to a perfon’s
felf and not to their heirs, but to other fubftitutes, that perfon’s
right refolves entirely into a life-rent; and then the cafe would
have been the fame as if the bond had been taken to Sufanna in
hife-rent, and to Alexander Stevenfon, his heirs, executors, or
aflignees, in fee, in which cafe it was plainly moveable. 4thly,
Suppofing the bond had been heritable in the perfon of Sufanna,
vet {o foon as the fucceffion devolved upon the lait {ubftitute, viz.
10 Alexander Stevenfon the father, his heirs, executors, or .
affignees, then the bond became a fimple moveable bond, as if it
had been conceived at firft to Alexander, his heirs, executors, or.
aflignees.

The firft bond being by its conception moveable, the tutor
ated very warrantably by taking the fecond corroborative bond,
and fubftituting therein the fame perfons mominatim who were.
nearefl of kin to Alexander the father, and might have confirmed
themfelves executors to Sufanna the pupil.

There was no occafion for the aunts confirming themieclves
executors, becaufe the tutor faved them that trouble and expence
by taking the bond to them zominatim, which if the tuter had not
done, they infallibly would have made up their own title by con-
firming them{elves executors immediately upon Sufanna’s death :
and though a tutor could not by any deed of his alter the courfe
of his pupil’s fuccefhon, yet he could fo far meliorate the condi-
tion of his pupil, and his pupil’s {ucceflors, as to fave them the
trouble of a fervice or confirmation by taking the right to thefe
perfons nominatim, who would have fucceeded by virtue of the
general word executors in the firft bond. So that thus the fuba
{titution taken nominatim to Alexander’s exccutors, (on whom
the right devolved) eftablifh the title {fufliciently in the perfons of
thefe executors: and the refpondent’s derive their right from
them.

After hearing counfel, It is ordered and adjudged that the petis
tion and appeal be difiniffed, and that the faid feveral interlocutors coms-

plained of be affirmed,

For Appellants,  Rob. Raymond. Will. Hamilton,
For Refpondents, David Dulrymple.  Tho. Lutwvyche,





