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William Forbes of Tolquhon, - ■*. appellant;
Alexander Forbes of Ballogie. - - Refpondent.

io t h ^ n / 1 7 1 2 .
Fraud and Circumvention.— In a reduction o f fundry deeds upon this ground, 

various circumftances found irrelevant or not proved.

C I R  Alexander Forbes of Tolquhon, deceafed, the appellant’s 
^  uncle, had various tranfadlions and dealings with the re- 
fpondent ; in the courfe of which fundry deeds were granted by 
the former in favour of the latter, which form the fubjeft of the 
prefent quefiion.

In 0 £iober 1694, Sir Alexander granted bond for repayment 
to the refpondent of 10,000/. fcots, which the bond recites to 
have been borrowed from him. On the 4th of September 1697, 
Sir Alexander further executed a difpofition in favour of the 
refpondent, difponing to him, his heirs, and afhgnees, heritably 
and irredeemably all his right, title, and intereft in, and to the 
lands of Loanmay ; and the deed recites, that the fame was 
granted for onerous confiderations. On the 16th of May 1699, 
Sir Alexander by another difpofition executed by him in favour 
of the refpondent, difponed to him, his heirs, and affignee3, 
heritably and irredeemably all his right, title, and intereft in and 
to the lands of Shives; and this deed alfo recites, that it was 
granted for onerous confiderations. To thefe lands of Loanmay 
and Shives, Sir Alexander’s own titles were not clear, there 
being great incumbrances upon the fame. And he alfo by fundry 
deeds, conveyed to the refpondent feveral adjudications and other 
incumbrances which he had upon thefe and other lands.

Various reports being circulated in the country refpe&ing 
thefe tranfa&ions, Sir Alexander, on the 2d of September 1699, 
executed a deed ratifying and confirming to the refpondent the 
faid 10,000/. bond, and all his right, and title, to the faid lands of 
Loanmay and Shives, and declaring that the difpofitions thereof, 
were not in fatisfa£lion of the bond, or any part thereof, but 
that the bond dill remained due and unpaid: And further on
the 7th of February 1700, Sir Alexander by another deed, did 
difeiaim and renounce to the refpondent, his heirs, and aflignees, 
all truft which might be alleged againft their rights and titles to 
the faid lands of Loanmay and Shives. Thefe lands had been 
purchafed and acquired by Sir Alexander himfelf.

On the 4th of December 1700, Sir Alexander by a difpofition 
executed by him, difponed to the refpondent, his heirs, and 
aflignees, heritably and irredeemably his lands of Upper 
Tolquhon, (being part of the family eftate); and the refpondent 
of the fame date executed a back bond in Sir Alexander’s favour, 
declaring that this difpofition was made to him only as a 
fecurity for fuch debts, as were therein mentioned, for which the 
jrefpondent flood bound j and that upon payment thereof, the
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refpondent, his heirs, and affignees, would reconvey to Sir 
Alexander and his heirs.

On the i8ih of April 1701, Sir Alexander executed an entail 
of his family eftate, including the lands laft mentioned, with the 
incumbrance thereon, in favour of the appellant, and certain 
other heirs, the refpondent being one of the fubftitutes therein.

About this period, Sir Alexander was challenged by one 
Thomas Forbes of Watertown, with having made irredeemable 
conveyances of his eftates to the refpondent *, but he denied the 
fame, and entered into a written contraft of wager, with this 
Thomas Forbes, denying that he had given irredeemable rights 
of his lands to the refpondent, and obliging himfelf to pay 1000/. 
fcots, if thefe deeds were irredeemable, andrhe was to receive a 
like fum, if they were found to be only upon trull and fecurity.

After this, on the 24th of June 1701, Sir Alexander executed 
his laft will and teftament, fetting forth among other things, that 
he had granted the aforefaid bond for 10,000/. and difponed the 
lands of Loanmay and Shives, to the refpondent for onerous con- 
fiderations, and that he had made the difpofition of the Upper 
landsjof Tolquhon to the refpondent for his fecurity and indem
nity ; and he thereby appoints feven gentlemen to be curators, 
to the appellant, the refpondent bein ftne quo non, and named the 
refpondent and two other perfons to be his executors. He died 
foon ofter on the 3 ift of July 1701, at the age of 77 years.

The appellant being a minor at the time of his uncle’s death, 
when he came of age in 1706, brought an aftion before the 
Court of Seflion for reduftion of the bond and deeds granted in 
favour of the refpondent, as having been obtained by fraud and 
circumvention, when the grantor had loft his judgment, and when 
the refpondent could not indraft the onerous confiderations 
thereof. On thefe points the Court allowed the parties a joint 
proof, and many witnefles were examined on either fide. After 
hearing this caufe, and confidering the proof adduced, the Court 
by interlocutor on the 2d of January 17 11 , <c repelled the 

whole reafons of reduftion of the writs libelled and produced, 
u as irrelevant or nor proved.” The appellant reclaimed, but on 
the 8th of February following the Court adhered to their former 
interlocutor.

3 The appeal was brought from i( an interlocutory fentence or 
- “  decree of the Lords of Counfel and Sefiion, pronounced the 

“  2d day of January 1710 -11, and the affirmance thereof.”
The qualifications of fraud infilled on by the appellant were, that 

Sir Alexander Forbes had had a free eftate o f£  10,000 Scots per an
num; but that before his death, being old and infirm,he gave himfelf 
up to the management of the refpondent and a houfekeeper $ and 
though he Jived penurioufly, he contrafted in that period great1 
debts, and executed in the refpondent’s favour the deeds before 
mentioned: that it appeared from the contents of thefe deeds and 
the contraft of wager that he was ignorant of their import: that, 
by the refpondent’smeans, the letters of his relations were kept bark, 
and accefs denied to them ; that his memory and judgment were de
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cayed in so much that he did not know his oldeft friends: that he 
would have craved his tenants for rents paid only the day before, &c.

The refpondent anfwered, that the deeds bearing to be for one
rous caufes proved their recitals, unlefs the contrary was proved: 
that Sir Alexander was fhort lighted, of a very peculiar humour, 
and always craved his tenants for rent when he faw them: that the 
appellant’s witneffes were perfons of inferior degree, but that the 
respondent had proved by noblemen, gentlemen, and other perfons 
of probity, that Sir Alexander converfed with them as rationally 
as ever, during the period in queftion.

After hearing counfel, It is ordered and adjudged that the Judgment, 

petition and appeal be dif miffed, and that the fentence or decree and the 10 APr,h 
affirmance thereof complained of in the faid appeal be affirmed. , Îa*

For Appellant. Edward Northey, Sam. Dodd.
For Refpondent. Robert Raymond, David Dalrymple.

William Dunbar, fecond Son of Sir William Cafe 14.
Dunbar of Durn, . . . .  Appellant;

Colonel John Erfkine, - Refpondent•
m

16th May 1712.
Jiff ( f  Parliament 1693, c. 9 .— T he accounts o f a magatlne keeper, taken and 

verified in terms of this act, need not be verified anew before tbe Cour t of 
Seflion.

Expeaces.— Expeaces of the Court below given againfta Refpondent.

r P H E  Privy Council of Scotland, in 1690, by a proclamation 
•*“ ordained the Commiffioners of Supply to furnifli forage for 

the forces, then ftationed in the feveral counties, to prepare 
magazines for keeping the fame, and to appoint the Collcdlors of 
Supply to be magazine k eepei's. The appellant was Collector of 
die Supply and magazine keeper, for the county of Banff.

More money having been advanced in fome parts of the king
dom for forage, than was due on account of the fupply, in 1693, 
an A &  of Parliament was made for difeharging the fame, and the 
method of proceeding and determining upon claims was laid down 
by that a&.

In confequence thereof applications were made to a committee 
of the Privy Council, on behalf of the freeholders of the county of 
Banff, and by the appellant who gave in a claim for 1727/. 3/. 10d* 
fcots, due to him as magazine keeper. There being fome diffi
culty in fettling the proportions due to the feveral freeholders of 
the county for their furnifliings, Sir James Abercrombv and Mr.
Duff, their two,reprefentatives in parliament, to whom they had 
given authority to a£i for them, affigned and made over the whole 
arrears, due for the county of Banff, to the refpondent, amounting 
to the fum of 6200/...fcots, in which was included the 1727/. 3/. 
iod» claimed by the appellant with a power to receive the fame.
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