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CASES ON APPEAL FROM SCOTLAND.

Katherine Moniepenny, Widow, - - Appellant /
John Brown, and Ifabel his W ife, • - Refpondents•

15th May 171 t .
*TeJlament.— A teftament executed in extremis reduced, where the teftator’ a hand 

was fupported and a flirted in writing the latter part of his name.

^ H E  refpondent Ifabel, filler to the late George Moncrieff 
of Sauchop, and John Brown her hufband, brought an action 

before the Court of SeUion for redu&ion of Mr. Moncrieff’s laft 
will and teftament as not having been duly executed. It bore 
date the 19th of November 1707, the day of Mr. MoncriefF’s 
death, and by it great part of his perfonal eftate was bequeathed 
to the appellant his widow, whom he appointed executrix. A  
proof wa9 taken in this adlion, by which it appeared that the de- 
ceafed, whofe diforder was a confumption, on the faid 19th of 
November, the day of his death, gave dire£lions to one Watfon 
for drawing the will, and approved of it when read over to him 5 

that he wrote part of his name to the will, (George Mon) but was 
afiifted in writing the latter part, which differed from the mode 
in which the deceaftd had been accuftomed to (pell his name; 
and that he died a fhort time afterwards.

The Court on the 14th of July 1710 "  declared the faid tefta- 
t( ment null and void, the fubfcription not being fini(hed by the 
u deceafed without afliftance, nor executed according to law.” 
And by a fecond interlocutor on the 15th of November 1710, the 
Court “  found, that the teftator did not complete his fubfcrip- 

tion,but that his hand wavering he was fupported by the writer, 
“  who aflifted him to write the laft Tyliable of his name, and 
<c therefore declared the faid will null and void.”

Upon the appellant’s petition witneffes were re-examined upon 
this point, whether they had heard the teftator acknowledge hi* 
fubfcription after the will was figned ; and the Court by their in
terlocutor on the 3d of February 1711 found this not proved, 
“  and therefore adhered to the former interlocutors, and reduced 
u the faid will.”

The appeal was brought from <c a decree of the Lords of 
c< Council and Seffion of the 14th of July 1710, and the affirm* 
tc ance thereof the 3d of February following.”

Heads of the Appellant's Argument.
The will is in itfelf a moft juft and equal difpofition of the 

perfonal eltate of the teftator. All the witneffes agree, too, that 
the teftator was of perfedl and found judgment, and that he moft 
diflindlly gave directions to Watfon to write the will as it now 
ftands, and named and fent for the particular perfons that he 
wifhcd to have as witneffes to the execution of it. And Watfon 
having written out the will according to.thefe dire&ions, he read 
the fame to the teftator, who being aik;d if he was pleafed there-

withf
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with, anfwered he was very well pleafed: that thereupon the 
teftator figned the fame, and wrote George Mon without any 
afliftance ; but Watfon perceiving his hand to waver took him by 
the (hackle-bone,” and fupported his hand while he wrote the 
relt of his name *, yet fince he lived fome time after figning the 
faid will, and had fo fully given dire&ions for having it drawn in • 
the manner it now appears, it ought to be efteemed his deed, and 
duly executed by him. And though there was fome little variation 
from the teftator’s ufual mode of fpelling, indulgences of this kind 
ought always to be allowed to dying perfons. Nor is it of any 
moment that the witneffes did not hear the teftator acknowledge 
his fubfcription ; that is only requilite, where witnefles are not 
prefcnt when a deed is figned : but in this cafe, the four witnefles 
heard the teftator give directions to write the will, heard him ap
prove of it when read to him, and were prefent in the room and 

faw (a) him fign, which is all that the law of Scotland requires.
The laws of all nations have agreed in this, ut ultima voluntas 

defuncli fortiatur effeElum, and therefore feveral things necefiary to 
complete deeds inter vivos are difpenfed with in wills, where the 

• principal thing is the indication of the teftator’s purpofe.

Heads of the Refpondents* Argument.
In matters of this nature the law does not regard intention as 

fufficient, though never fo carefully exprefled, if  that intention 
was not reduced to a complete and formal a£l. The teftament 
in queftion can never be deemed to have been completed by the 
teftator himfelf, fince the fubfcription was not finifhed by himfelf, 
and the laft part of it appears to be of a different hand, and more 
regularly written than the firft part of i t ; and the name is fpelled 
in a different way from what the teftator had been accuftomed to, 
and in the manner it is written by Watfon in the body of the 
will. It was further not executed according to law, for though 
there were four fubfcribing witneffes, yet three of them could not 
pofitively depone that they faw the teftator fign the will from his 
pofition in bed, neither did they hear him own his fubfcription, 
after it was figned; and without one of thefe, by the law of Scot- 1681,c.5 
land no will or deed can be complete. “  Si quaeramus an valeat 
fc teftamentum, in primis animadvertere debemus, an is qui fecerit

teftamentum, habuerit teftamenti fa£tionem; deinde fi habue- 
ff rit, requiremus, an fecundum regulas juris civilis teftatus fit.*’
Digeft. L . 23. t. I.

Whatever favourable interpretation wills may receive, when 
once folemnly completed, it is abfolutely neceflary that the rules 
of law in*the execution of them fliould be exactly obferved. .

After hearing counfel, It is ordered and adjudged, that the peti
tion and appeal of Katherine Monitpenny be difmiffed, and that the 
decree therein complained of be affirmed.

For Appellant, ' P . King.
For Refpondents, ‘Tbo. Lutwyche. fames Graham.

1
(a) T h e refpondents ftate that the witnefTes did not fee him fign. The appears 

from Fountainhall to have been, that they faw him take the pen in his hand, but from his 
pofiiion in bed Watfon only faw what followed.

Judgment, 
15 May 
1711.




