
REPORTS OF CASES

OH APPEAL FROM SCOTLAND.

•i* j

Sir James Gray, Baronet, - .  ' Appellant;
• »

James Duke of Hamilton, Charles Earl of
Selkirk, and Captain Alexander Gavin, Refpondents.

IOth March 1708-9.
I ,

Foreign Deeds.— An affignmcnt o f a bond, (both being executed in England and 
. i n  the Englilh form) intimated by letter only, it preferable to a pofterior 

arreftment.
T he judgment, finding that the law o f 9totland Humid regulate this cafe, is re* 

verfed. ^
Htlograpb letters,— The Court^aving refufed to allow holograph letters to b* 

equivalent to an intimation— judgment alfo re verfed.
i

IN  1703 the Duke of Hamilton having borrowed 1000/. front 
Captain Gavin at London, he there granted Gavin his bond 

in the Englifti form for re-payment of that fum with intereft.
Gavin being indebted to Sir James Gray, the appellant, whd 

was then alfo in London, he in July 1704, a digued the faid bond 
to Sir James; and the aflignment was executed in England, and 
in the Englifli form. No formal intimation of this aflignmerit 
was made to the Duke of Hamilton according to the mode 
pra&ifed in Scotland, but Sir James, on the 7th o f September 
1705, gave the duke notice of it by letter, and he received an 
anfwer from his grace, in his own hand-writing, bearing date thd 
2zd of the fame month, acknowledging that he had notice of the 
aflignment, promifing payment to Sir James of principal and 
intereft, and deftring not to be prefled till he was in a condition to 
pay: and Sir James received another letter from the duke of a 
fimilar nature, alfo written by his grace himfelf, and bearing 
date the 5th of April 1706.

The refpondent, the Earl of Selkirk, brother of the Duke of Ha
milton (0), to whom Captain Gavin was alfo indebted in a large
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(a) They were both fons o f Lady Ann Hamilton and William Earl of Selkirk after
wards Duke of Hamilton.

B fum

%

Cafe 1%
Fountaio-
hall, 22d
and 31ft 
July J70&1



fum of money, having got notice of the duke's debt to Gavin* 
and the aflignment thereof, on the 14th of June 1706, laid 
arreftments in Scotland in the hands of his grace and Sir James 
Gray towards fatisfa&ion of his own debt. But Sir James, not- 
withftanding thefe arreftments, on the 31ft of March 1707, pro- 
cured a new bond from the duke to himfelf corroborating the 
former, and for payment of the 1000/. by inftalments; and he at 
fame time granted the duke a counter obligation, that he would 
procure a decree of the court of feffion for the duke's payment 
of the money to him, and to keep his grace harmlefs from the 
arreftment. All the parties in thefe tranfa&ions were Scots
men.

Sir James having brought an a&ion before the court of feflion 
againft the Duke of Hamilton for payment of the money to him 
accordingly, the Earl of Selkirk appeared for his intereft, infift- 
ing that his arreftment was preferable to Sir James's aflignment, 
which had not been legally intimated. Sir James contended, 
that the law of England, which did not require a formal intima
tion, ought to regulate this cafe 5 and, further, that the duke's 
letters were equivalent to an intimation.

After fundry proceedings in this caufe, the Lord Ordinary 
found, that the duke's letters were equivalent to an intimation, 
and that the dates thereof were prior to the earl's arreftment, and 
therefore preferred Sir James Gray, and decerned.

But the refpondent having brought the Lord Ordinary's judg» 
meat under review, the court by interlocutor on the 22d of July 
1708, found “  that Sir James‘Gray having made his election 
u  to profecute his a&ion before a Scots judicature, had fubmitted 
"  it to the law of Scotland, which requires an aflignment to

be intimated in a particular manner preferibed as eflential to 
f1 complete the right of the aflignee, and makes all alignments 
“  void where there is the leaft variation from this form, and 
** that the duke's private letters could not fupply the defe& of 
€< fuch legal intimation, nor be admitted to invert the order of 
“  preferring creditors eftablifhed by law, efpecially in prejudice 
tf of a third party afting by law, and under a legal aflignment, 
•* viz. an arreftment, which being executed according to the 
u Scots law is equal to an aflignment in writing, and therefore 
"  decerned the Duke of Hamilton to pay the money to the Earl 
M of Selkirk, and afioilzicd the duke from the procefs at the 
u  inftance of Sir James Gray."

The appellant reclaimed, and prayed the court to grant him a 
commiflion for proving the time of his having received the duke's 
letters: but on the 31ft of July 1708, the court “  refufed to 
u grant the appellant a commiflion. as defired in the petition, 
4X adhered to their former interlocutor, and ordained the fame to 
“  be extracted.”

The appeal was brought from 4< a fentence or decree of the 
€i Lords of Council and Seflion on the behalf of Charles Earl 
« of Selkirk, and the affirmance thereof the 31ft July 1708."
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CASES ON APPEAL FROM SCOTLAND, 3
0

Heads of the Appellant's Argument,

The matters in quedion having been tranfadled in England, and 
the bond and aflignment being in the Englilh form, the law of 
England, by which intimation of an alignment as done in this 
cafe by letter would be fuflicient, ought to rule this cafe. By the 
law of nations, bonds and other perfonal contra&s may be faed 
upon ubique> and are to be determined on according to the cuflom 
of the place where they are entered into. It was fo determined 
by the Houfe of P$ers in the cafe of Foubert v. Turfty 11 th De
cember 1703, and by the Court of Sellion in the cafe of the 
Majler of Saltoun, Stair, 5th July 1673.

It ought not to be prtfumed that the duke’s letters, objected 
to as not probative, would be antedated by a perfon of his grace's 
honour and quality, to defraud his own brother: if the Court 
o f Seflion had thought this poflible, they ought to have allowed 
a proof of the time of receiving thofe letters.

Heads of the Rejpondents* Argument•
By the law* of Scotland an alignment ought to be intimated 

to the debtor, in the manner preferibed by the a& of the Scots 
parliament 1681, c. 5.5 in default thereof the aflignment is void 
againd a third party; and an arreftment ufed before making 
fuch requifite intimation, is equal by the law of Scotland to an 
aflignment legally intimated.

After hearing counfel, It is ordered and adjudged, that the fen- 
fence or decree, and the affirmation thereof complained of in the 
petition and appeal of Sir fames Grayy be reverfed: and it is fu r 
ther ordered', that the 1000I. and inter eft fecured by the faid bond be 
paid to Sir fames Gray the appellant; and the faid fames Duke 
of Hamilton is to pay to Sir fames Gray the toool., and inter eft 
thereon due accordingly, and for fo doing Jhall be and is hereby indemnified.

For Appellant, f .  fekyll, Sim. Harcourt.
For Respondents, fohn Pratt, Dugal Stuart•

The deciflon of the Court of Seflion, here reverfed, is dated 
as an exiding cafe in the Dictionary of Decifions, vol. i. Voce 
Foreign, p. 318.; and vol. ii. Voce Proof p. 258.5 and in'Erfkine, 
book 3. tit. 2. § 22. 42.

The cafe of Foubert and Turfty referred to by the appellants, 
being on a point of general law, may be briefly dated.

By articles of marriage executed at Paris, between Foubert 
arid his wife, it was covenanted that two-thirds of 1200 livres 
Ihould be fettled as an edateto defeend to the wife and her heirs, 
and that the goods of the hufbatid and wife fimtld be in communion, 
and be diftributed according to the cuftom of Paris• Thefe per fans,
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Judgment, 
10 M a r c h  
170S-9.

Foubert 
Turft in the 
Houfe of 
Lords, 1 r 
Dec. X703.
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Lafliley v. 
Hog, in the 
Houfe of 
Lord*, 16 
July 1804.

being protedants, fettled in England after the revocation of the 
edi£t of Nantes, where the wife died without ifTue.

Her reprefentatives filed a bill in the Court of Chancery in 
England againd the hufband, claiming the two-thirds of the 
1200 livres fettled upon the wife and her heirs, and alfo a moiety 
of the goods in communion according to the cudom of Paris# 
The Lord Keeper in Michaelmas term 1702 decreed, that thefc 
two-thirds of 1200 livres ihould be paid to the plaintiffs, but that 
the hufband and wife having left France, and fettled in England^ 
their goods in communion were not to be didributed according to 
the cudom of Paris, notwithdanding the covenant in the mar* 
riage articles. But the reprefentatives of the wife having brought 
their appeal againd the latter part of the decree, in regard to the 
didributions by the cudom of Paris, the fame was reverfed by 
the Houfe of Lords.

In the important cafe of Lajhley v. Hog in the Houfe of Lord9, 
in a fpeech previous to the decifion by Lord Chancellor Eldon, 
this cafe of Foubert and Turd was dated ; his lordfhip confide red 
the reverfal as having been founded in the contraR% and that if there 
had been no contra&, the law of England would have regulated 
the rights of the hufband and wife, who were domiciliated in 
England, at the diffolution of the marriage.

Cafe 2.
Fountain- Rofe Muirhead, the W idow of James Muirhead 
i7o6?6iaU,ir the younger, of Bradilholm, deceafed, - Appellant;
July i-ror. James Muirhead of Bradifholm, . - - • Refpondent.

14th March 1708-9.

Donatio non prefumitur.— Pi difpofition by a father to his fon, (followed by a 
fa fine, which was not regiftered) made to preferve the eftate from penalties 
of a teft aft, might be warrantably cancelled.

Qualified oath.— An oath received, though obje&ed to as containing qualities.

fT , HE late James Muirhead, the refpondent’s elded fon, in 1697 
*  married the appellant an Englifhwoman at London 5 and 

the parties in the prefent appeal feverally allege, that deceit wa$ 
ufed with refpeft to the fortunes of the hufband and wife on 
that occafion. In September 1700, three years after the marriage, 
articles of agreement were entered into in the Englifh form, 
whereby the hufband covenanted to fettle lands in Scotland of 
the annual value-of 250/. for his wife’s jointure ; or to leave her 
at his death 200c/. perfonal edate, and 2000/. more to the ifTue 
of the marriage. He afterwards brought his wife to Scotland, 
where they both for fome time refided with the refpondent.

But mifunderdandings arifing in the family, the fon brought 
an action before the Court of Seflion againd the refpondent his 
father for exhibition of a difpofition of the lands of Bradifholm,

which




