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DECISION on PRELIMINARY ISSUES

1.  In Staniszewski v HMRC [2015] UKFTT 349 (TC), a decision released on 17
July 2015 (the “Strike Out Decision”), the Tribunal (Judge Walters QC and Ms
Pollard) dismissed an application by HM Revenue and Customs (“HMRC”) to strike
out Mr Marcin Staniszewski’s appeal against an assessment to excise duty (in the sum
of £799) and a non-deliberate wrongdoing penalty (in the sum of £159) imposed on
him following the seizure of 3,560 cigarettes brought into the United Kingdom from
Poland.

2. The Tribunal reached its decision because, in the case of the penalty, it was
open to Mr Staniszewski to argue that the penalty should be reduced or stayed by
reason of special circumstances (see at [19]); and, in the case of the assessment,
because of two issues raised in the case of Jeffrey Williams v HMRC [2015] UKFTT
330 (TC) that did not need to be decided on the facts that case of that case, but which
could be relevant in this case. These were referred to by the Tribunal as the
“Consumption point’” and the “Proportionality point” and were described Tribunal in
the Strike Out Decision as follows:

“25. Shortly stated, the Consumption point was that the assessment in
Williams was bad because it was not compliant with the spirit of the
Excise Directive (Directive 2008/118/EC). This was said to be
because the Directive makes it clear that excise duty is a duty on
consumption and should not be charged where goods have been
destroyed or irrevocably lost. The suggested importance of
consumption being the justification for excise duty to be levied was
said not to have been reflected in the Excise Duty (Holding, Movement
and Duty Point) Regulations 2010 under which the assessment in
Williams, as in this case, was raised. It was submitted in Williams that
HMRC cannot properly act contrary to the aims of the Directive by
assessing for excise duty on goods which they have seized and
condemned, or, alternatively, even if duty is chargeable, it ought to be
remitted back in the circumstances, and so it was not reasonable to
raise an assessment to excise duty in the first place.

26. The Proportionality point was that the assessment to excise duty
was bad in that to raise it in addition to seizing the goods was a
disproportionate response and a duplicated remedy for a perceived
wrong (Viz: the evasion of duty).”

3. The Tribunal, notwithstanding having found (at [18]) that the grounds of appeal
originally advanced by Mr Staniszewski (that the cigarettes were for his personal use)
had no prospect of success, directed that, in the circumstances, Mr Staniszewski could
reconsider and amend his grounds of appeal to include the consumption and
proportionality issues. On 18 November 2015, perhaps not surprisingly in the light of
the Tribunal’s decision, amended grounds of appeal incorporating these issues were
served on Mr Staniszewski’s behalf.

4.  As the consumption and proportionality issues, which involve discrete questions
of law, have been raised in other excise appeals (which have been stayed pending the
outcome of this case), and have the potential to arise in many more, and as this appeal
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was at a stage where it could be listed, the Tribunal of its own initiative directed that
the consumption point and proportionality point be determined as preliminary issues.

5. On 8 December 2015 the parties were notified that the preliminary issues would
be listed for a hearing at North Shields on 4 February 2016.

Interlocutory Applications

6.  On 26 January 2016 an application was made on behalf of Mr Staniszewski for
the hearing listed for 4 February 2016 to be vacated and the appeal be stood over for
three months pending the conclusion of the appeal to the Tax and Chancery Chamber
of the Upper Tribunal of HMRC v Jeffrey Williams or three months after any
notification that the appeal would not consider the consumption and proportionality
points. The application had been drafted by Mr Tristan Thornton of TT Tax who had
acted for Mr Jeffrey Williams (before Judge Walters QC) in which the consumption
and proportionality points were first raised.

7. In essence the grounds of the application were that it was not in the interests of
justice to proceed with Mr Staniszewski’s appeal as although he was represented he
faced a “significant prejudice in being required to argue a point without speciality
representation before the Upper Tribunal has the benefit of deciding a case already
before it”, namely that of Jeffrey Williams. It further appeared from the grounds of the
application that the appeal of Mr Williams, which has yet to be listed for a hearing by
the Upper Tribunal, had been stayed behind the appeals in the Upper Tribunal of
Michael Duggan, Liam McKeown and Thomas McPalin. No date has been fixed for
these appeals either.

8. I dismissed the application on 29 January 2016 as it was far from certain that the
Upper Tribunal would consider the consumption and proportionality points. The First-
tier Tribunal had found for Mr Williams without reference to these issues and if the
Upper Tribunal were to reach the same conclusion it too may find consideration of
these issues unnecessary. I was also concerned that neither the appeal of Mr Williams
nor the other appeals which it appeared, from the application, to be stood behind had
been listed and considered that it was in the interests of justice that the consumption
and proportionality issues, the importance of which was recognised in the application,
should be determined without undue delay rather than postponed indefinitely which
was in effect what was proposed by the application.

9. At the commencement of the hearing on 4 February 2016 Mr Tomasz Krause,
representing Mr Staniszewski, made two applications. First, seeking permission to
appeal against my decision of 29 January 2016; and secondly for the hearing to be
adjourned to consider the application for permission to appeal and subsequently
relisted for a hearing in London.

10. The written applications submitted by Mr Krause had, like the application of 26
January 2016, been drafted by Mr Thornton. Both applications were opposed by Mr
Andrew Macnab of counsel, who appeared for HMRC.

11. The grounds on which permission to appeal were sought were that there had
been an error of law in failing to apply the overriding objective of rule 2 of the
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Tribunal Procedure (First-tier Tribunal)(Tax Chamber) Rules 2009 to deal with the
case “fairly and justly”, in particular by treating Mr Staniszewski differently to other
appellants, by failing to ensure that that HMRC complied with their duty to assist the
Tribunal to give effect to the overriding objective, by taking into account that
Williams had been stood over behind three other cases; and by failing to follow the
rule 18 of the Tribunal Procedure Rules (lead case) procedure.

12. These grounds were expanded in the application and Mr Staniszewski’s case
compared to another in which Judge Walters QC had raised the consumption and
proportionality points, James Murray v HMRC [2015] UKFTT 371 (TC). In that case
the Tribunal had written to the appellant saying the appeal had been stayed. It seems it
was assumed, incorrectly, by those advising him that Mr Murray’s case was stayed
behind the appeal to the Upper Tribunal in Jeffrey Williams. Mr Krause submitted that
it was also expected that Mr Staniszewski’s appeal would be stayed behind the
Williams appeal. However, no letter was sent by the Tribunal to state that Mr
Staniszewski’s appeal would be stayed. The only letter sent to him was that of 8
December 2015 with notification that a hearing would be listed on 4 February 2016 to
consider the consumption and proportionality points as preliminary issues. There was,
therefore, no basis for an assumption that this case would be stayed.

13. Turning to the second ground, that the Tribunal failed to ensure HMRC
complied with the obligation to assist it in giving effect to the overriding objective,
the main thrust of this ground is the complaint is that HMRC has instructed
experienced counsel, Mr Macnab, in this appeal whereas Mr Krause, who represents
Mr Staniszewski is described by Mr Thornton as, “not used to the Tax Tribunal or this
area of law”. Indeed if the application for an adjournment were to be granted and the
hearing relisted in London, Mr Thornton has offered his services, pro bono, to Mr
Staniszewski. However, in the application Mr Thornton says that he was not
sufficiently prepared to attend the hearing in North Shields on 4 February 2016 to
argue the issues in question.

14. Clearly it is for the parties to decide who they wish to instruct to represent them,
or whether they wish to instruct anyone at all. It is not as though the hearing on 4
February was listed at short notice. The parties were notified of it on 8§ December
2015 and, even with the Christmas holiday in between, had sufficient time to instruct
whoever they considered appropriate. Moreover, as regards the duty of HMRC to
assist the Tribunal in giving effect to the overriding objective, as the application
states, Mr Macnab is experienced counsel and as such is well aware of his duty to
draw to the attention of the Tribunal to any decision or provision which may be
adverse to the interests of his client (see paragraph gC5 Bar Standards Board
Handbook). I say that not in any way as a criticism of Mr Macnab but to emphasise
that by instructing counsel, especially experienced counsel such as Mr Macnab,
HMRC are obviously complying with the obligation to assist the Tribunal.

15. As the application itself recognises, the 26 January 2016 application was
ambiguous as to whether the Williams appeal had or might by stayed behind other
appeals to the Upper Tribunal. However, although I did refer to Williams being stayed
behind other appeals, as stated above (at paragraph 8) it was because the Upper
Tribunal may not find it necessary to consider the consumption and proportionality
points that I dismissed the application to vacate the 4 February 2016 hearing. Also, as
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the application recognises, it is open for the Tribunal, as it did in this case, to adopt a
less formal procedure than that envisaged by rule 18 of the Tribunal Procedure Rules.
As noted above (at paragraph 4) as Mr Staniszewski’s appeal was at an appropriate
stage it, rather than another appeal, was listed to enable the consumption and
proportionality points to be determined as preliminary issues.

16. For the above reasons I dismissed the application to adjourn and relist the
hearing and also refused permission to appeal against my directions of 29 January
2016.

Background

17. Before considering the consumption and proportionality points and whether the
Tribunal has the jurisdiction to do so in any event, it is convenient to first set out the
factual background as described by the Tribunal in the Strike Out Decision:

“2. The appeal by the appellant, Mr Staniszewski, is dated 31 May
2014. It refers to an assessment to excise duty of £799 dated 2 May
2014 in respect of 3,560 cigarettes of various brands seized from him
by officers of the UK Border Force on 1 April 2013, and a penalty for
excise wrongdoing, also dated 2 May 2014, in the amount of £159. It
appears from Mr Staniszewski’s Notice of Appeal that he also asks for
the return of the seized cigarettes or for compensation for their seizure.
However, there appears to have been no application by Mr
Staniszewski for restoration of the cigarettes and therefore no refusal
of such restoration. There is no basis therefore for us to consider
further the question of restoration.

3. The assessment and the penalty have been raised in the following
circumstances.

4.On 1 April 2013, Mr Staniszewski was stopped by officers of the
UK Border Force at Doncaster Sheffield Airport after arriving on a
flight from Warsaw, Poland. He had with him the 3,560 cigarettes and
he filled out a questionnaire prepared for Polish-speaking passengers,
in which he stated that he lived in the UK and had brought with him
cigarettes, and other goods, which he had purchased abroad. He stated
that he was a smoker and smoked 30 to 40 cigarettes a day, and that he
intended to smoke all the cigarettes that he had brought with him. He
estimated that it would take him 6 months to do so. He stated that he
was not receiving any money for the cigarettes. He also stated that he
worked as a ‘printman’.

5. The officer (Officer Morton) was not satisfied that the cigarettes
were for Mr Staniszewski’s personal use and they were seized. Mr
Staniszewski was issued with a Seizure Information Notice, a warning
letter (which warned Mr Staniszewski specifically about possible
assessment to evaded tax or duty and a wrongdoing penalty, and also
to possible prosecution), and Notice 12A — a document entitled “What
you can do if things are seized by HM Revenue & Customs or UK
Border Agency” which gives information about challenging a seizure
by sending a Notice of Claim to request condemnation proceedings to
be commenced. Notice 12A also states that a Notice of Claim must be
received within one calendar month of the date shown on the Seizure
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Information notice and warns that if this time limit is not observed
“you will not be able to challenge the legality of the seizure”.

6. We heard no witness evidence, but it is clear that Mr Staniszewski
did not send a Notice of Claim to request condemnation proceedings to
be commenced. He was apparently offered an interview at the time of
the seizure of the goods but did not attend. Mr Krause, who appeared
on his behalf, suggested that he had not been able to wait for the
interview because he would have been late for his train. He also
suggested that Mr Staniszewski, a native Pole, and Polish-speaker, did
not argue with the authorities because his attitude was that to do so
would have made things worse. We were told that the cigarettes would
have cost between £400 and £500 in Poland. Mr Staniszewski had
bought them at Warsaw Airport.

7. Mr Staniszewski appears to have accepted the loss of his cigarettes
until, one year after their seizure, he received a letter dated 1 April
2014 from HMRC informing him that “[a]s you have not applied for
condemnation within the time limit, we will now charge you the Excise
duty on the goods that were seized. Excise duty is chargeable even
though the goods have been seized from you, and paying the Excise
duty will not entitle you to get the goods back.”

8. The letter informed Mr Staniszewski that “[o]n this occasion we
have decided not to take criminal proceedings against you” but warned
that this might happen on a future occasion.

9. The letter also informed Mr Staniszewski that because he had
brought goods into the UK from the EU on which Excise duty was due
but not paid or accounted for, he had committed an Excise
wrongdoing, in relation to which a penalty would be charged.

10. The letter stated that HMRC intended to charge £799 in Excise
duty and £159 in penalty. Mr Staniszewski was informed that if he had
a reasonable excuse the penalty would not be charged, and he was
invited to write to HMRC to tell them about any reasonable excuse for
committing the Excise wrongdoing that he might have had.

11. Mr Staniszewski wrote to HMRC on 30 April 2014 informing
them of his intention to appeal the decisions to assess to Excise duty
and to impose a penalty. He stated that he was not aware of the time
limit of one month to contest the seizure or that failure to do so would
amount to admitting to the wrongdoing. He repeated that he was
carrying the cigarettes for his own personal use and that he was a
regular smoker. He accepted that the information given about the
quantity of cigarettes, the description of them and the date of seizure
was correct.

12. As stated above, the assessments to Excise duty and the penalty
were raised on 2 May 2014 and Mr Staniszewski duly appealed to this
Tribunal.

Jurisdiction of Tribunal

18. It is not disputed that the cigarettes which Mr Staniszewski brought into the
United Kingdom from Poland were excise goods subject to excise duty under s 2 of
the Tobacco Products Duty Act 1979 (and Article 1(1)(c) of the Excise Directive
2008/118/EC) and that duty has not been paid.



10

15

20

25

30

35

40

In such circumstances HMRC can issue an assessment to duty, as they did in
this case, under s 12 of the Finance Act 1994. This provides:

12.— Assessments to excise duty
(1) ... where it appears to the Commissioners—

(a) that any person is a person from whom any amount has become
due in respect of any duty of excise; and

(b) there has been a default falling within subsection (2) below,

the Commissioners may assess the amount of duty due from that
person to the best of their judgment and notify that amount to that
person or his representative.

(1A) ... where it appears to the Commissioners—

(a) that any person is a person from whom any amount has become
due in respect of any duty of excise; and

(b) that the amount due can be ascertained by the Commissioners,

the Commissioners may assess the amount of duty due from that
person and notify that amount to that person or his representative.

Insofar as applicable to the present case, the Excise Duty (Holding, Movement
and Duty Point) Regulations 2010 provide:

Goods released for consumption in the United Kingdom-excise
duty point

5. ... there is an excise duty point at the time when excise goods are
released for consumption within the United Kingdom.

6.—(1) Excise goods are released for consumption in the United
Kingdom at the time when goods—

(a) leave a duty suspension arrangement;

(b) are held outside a duty suspension arrangement and UK excise
duty on those goods has not been paid, relieved, remitted or
deferred under a duty deferment arrangement;

(c) are produced outside a duty suspension arrangement; or

(d) are charged with duty at importation unless they are placed,
immediately upon importation, under a duty suspension
arrangement.

(2) In paragraph (1)(d) “importation” means—

(a) the entry into the United Kingdom of excise goods other than
EU excise goods, unless the goods upon their entry into the United
Kingdom are immediately placed under a customs suspensive
procedure or arrangement; or

(b) the release in the United Kingdom of excise goods from a
customs suspensive procedure or arrangement.

(3) In paragraph (2)(a) “EU excise goods” means excise goods
imported into the United Kingdom from another Member State which
have been produced or are in free circulation in the EU at that
importation.
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Goods already released for consumption in another Member State-
excise duty point and persons liable to pay

13.—(1) Where excise goods already released for consumption in
another Member State are held for a commercial purpose in the United
Kingdom in order to be delivered or used in the United Kingdom, the
excise duty point is the time when those goods are first so held.

(2) Depending on the cases referred to in paragraph (1), the person
liable to pay the duty is the person:

(a) making the delivery of the goods; and
(b) holding the goods intended for delivery; or
(¢) to whom the goods are delivered.

(3) For the purposes of paragraph (1) excise goods are held for a
commercial purpose if they are held --

(a) by a person other than a private individual; or

(b) by a private individual ("P"), except in the case where the
excise goods are held for P’s own use and were acquired in, and
transported to the United Kingdom from, another member State by
P.

(4) For the purpose of determining whether excise goods referred to in
the exception in paragraph (3)(b) are for P's own use regard must be
taken of:

(a) P’s reasons for having possession or control of those goods;
(b) whether or not P is a revenue trader

(¢) P’s conduct, including P’s intended use of those goods or any
refusal to disclose the intended use of those goods;

(d) the location of those goods;
(e) the mode of transport used to convey those goods;
(f) any document or other information relating to those goods;

(g) the nature of those goods including the nature or condition of
any package or container;

(h) the quantity of those goods and, in particular, whether the
quantity exceeds any of the following quantities --

... 3200 cigarettes
(1) whether P personally financed the purchase of the goods;
(j) any other circumstances that appear to be relevant.

(5) For the purposes of the exception in paragraph (3) (b)-
(...

(b) "own use" includes use as a personal gift but does not include
the transfer of goods to another person for money or money's worth
(including any reimbursement of expenses incurred in connection
with obtaining them)".
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Time of payment of the duty
20.—(1) Subject to—

(a) the provisions of these Regulations and any other regulations
made under the customs and excise Acts about accounting and
payment;

(b) any relief conferred by or under the customs and excise Acts; or
(c) any duty deferment arrangement,

duty must be paid at or before an excise duty point

Forfeiture of excise goods on which the duty has not been paid

88. If in relation to any excise goods that are liable to duty that has not
been paid there is—

(a) a contravention of any provision of these Regulations, or

(b) a contravention of any condition or restriction imposed by or
under these Regulations,

those goods should be liable to forfeiture.

(All subsequent references to Regulations are, unless otherwise stated, to the Excise
Duty (Holding, Movement and Duty Point) Regulations 2010.)

21. Where excise duty, has not been paid or secured prior to the time that the goods
are held for a commercial purpose, they are liable to forfeiture under section 49(1) of
the Customs and Excise Management Act 1979 (“CEMA”).

22. Section 139 CEMA provides:

(1) Any thing liable to forfeiture under the customs and excise Acts
may be seized or detained by any officer or constable, or any member
of Her Majesty’s armed forces or coastguard.

2)-0)
(6) Schedule 3 to this Act shall have effect for the purpose of

forfeitures, and of proceedings for the condemnation of any thing as
being forfeited, under the customs and excise Acts.

23.  Under schedule 3 to CEMA, in order to challenge the legality of the seizure a
person is required to give notice of his claim to HMRC within a month of a notice of
seizure being served on him. A failure to do so will, by virtue of paragraph 5 of
schedule 3, result in the goods being “deemed to have been duly condemned as
forfeited.” As is clear from the Strike Out Decision Mr Staniszewski did not challenge
the seizure of the cigarettes within the statutory time limit and therefore, as a result of
paragraph 5 of schedule 3 to CEMA, they were “deemed to have been duly
condemned as forfeited.”

24. The effect of this deeming provision, as clarified by the Court of Appeal in
HMRC v Jones and Jones [2011] STC 2206 (“Jones”) and the Upper Tribunal in
HMRC v Race [2014] UKUT 331 (TCC) (and as recognised at [18] of the Strike Out



Decision) is that it is no longer open for Mr Staniszewski to argue that the cigarettes
seized at Doncaster Sheffield Airport on 1 April 2014 were for his personal use either
in relation to a claim for restoration or, as in the present case, in the event of an
assessment. It therefore follows that, by virtue of Regulation 13(1), the cigarettes
were held by Mr Staniszewski for a “commercial purpose” and liable to excise duty
with the excise duty point being when they were “first so held” in the United
Kingdom.

25.  As Warren J, the then President of the Tax and Chancery Chamber, said at [31]
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in Race:

He continued:

“It is not open to him [Mr Race] to attempt to establish that he held the
goods for his own personal use and not for a commercial purpose and
at the same time maintain that the goods were acquired in another
Member State. In my judgment, but subject to one point to which I will
come, there is no room for further fact-finding on the question of
whether seized goods were duty paid or not once the Schedule 3
procedure had determined that point.”

32. It is against that analysis that I turn to the Judge's reasons for
refusing to strike out the appeal against the main assessment. His
reasons were, in essence, the four particular factors which he
summarised in [35] of the Decision:

a. It was arguable that Jones did not limit the jurisdiction
of the tribunal in relation to an appeal against an
assessment to excise duty.

b. If Mr Race were to satisfy the tribunal that he was
frustrated in a genuine attempt to challenge the legality of
the seizure, then the tribunal must arguably give him a
remedy in order to vindicate his rights under Article 1 of
the Convention which includes the right to a fair hearing.

c. The same factual issues would in any event arise at the
hearing of the appeal against the Penalty Assessment.

d. Insofar as the strike-out application raised issues of
law, the Judge did not consider it appropriate to determine
those issues without a full investigation of the facts,
referring to Barratt v Enfield LB [1999] UKHL 25.

33. Taking those factors in turn, I do not consider it to be arguable that
Jones does not demonstrate the limits of the jurisdiction. It is clearly
not open to the tribunal to go behind the deeming effect of paragraph 5
Schedule 3 for the reasons explained in Jones and applied in EBT. The
fact that the appeal is against an assessment to excise duty rather than
an appeal against non-restoration makes no difference because the
substantive issue raised by Mr Race is no different from that raised by
Mr and Mrs Jones.

34. The Judge supported his contrary conclusion by referring to the
period between the expiry of the one month time-limit for challenging
seizure and the point at which the assessment to excise duty was
issued. The Judge commented that the owner of seized goods should

10
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not be forced to seek condemnation proceedings simply to guard
against the possibility of a future tax or penalty assessment: see at [31]
of the Decision. But that is precisely what he must do if he wishes to
assert, if he were to be assessed, that the goods were not subject to
forfeiture. The effect of the deeming provisions is that the goods are
legally forfeit. Notice 12A is clear that, unless the seizure is
challenged, it is not possible subsequently to argue that the goods were
not liable to forfeiture because they were in fact held for personal use. I
agree with Mr Puzey [counsel for HMRC] that it is not surprising or a
cause for complaint that HMRC are entitled to assess for unpaid duty
in respect of such goods. In any event, it remains open to a person
subject to such an assessment to argue that it is wrongly calculated, is
out of time, is raised against the wrong person or is otherwise deficient
so that the factual issues in relation to an assessment and penalty
assessment are likely to be different.

35. As to the second of the Judge's reasons, concerning procedural
unfairness, it is clear that paragraphs 5 and 6 of Schedule 3 are
Convention compliant. That is not to say that HMRC could escape the
consequences of any unfairness on their part in relation to the
application of those statutory provisions. The remedy for that sort of
unfairness, however, is judicial review, which itself gives a
Convention-compliant remedy to a taxpayer alleging the sort of
unfairness about which the Judge was concerned. The First-tier
Tribunal has no inherent power to review decisions of HMRC;
although it does have certain statutory powers in relation to certain
decisions, it has no power to review, or to provide any remedy, in
relation to procedural unfairness of the sort which concerned the Judge.
It is not, in any case, immediately obvious that there is anything in the
point concerning procedural unfairness in the light of the fact that Mr
Race was provided with Notice 12A which set out clearly what he
needed to do.

39. As to the third of the Judge's reasons, relating to the appeal against
the Penalty Assessment, what the Judge was saying was that the issue
whether Mr Race held the goods for his own personal use would arise
for decision in the appeal against the Penalty Assessment. It is not
correct, however, to say that that issue would arise in the appeal
against the Penalty Assessment. This is because the First-tier Tribunal
could no more re-determine, in the appeal against the Penalty
Assessment, a factual issue which was a necessary consequence of the
statutory deeming provision than it could re-determine a factual issue
decided by a court in condemnation proceedings. The issue of import
for personal use, assuming purchase in a Member State, has been
determined by the statutory deeming.

40. ...

41. As to the fourth reason, the need for a full investigation of the facts,
it is no doubt, a sound general approach that a claim should be struck
out only with a proper understanding of the facts. But as Lord Woolf
MR put it in Kent v Griffiths [2001] QB 36 at [38] (in a factual context
far removed from the present case):

11
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“Courts are now encouraged, where an issue or issue can
be identified which will resolve or help to resolve
litigation, to take that issue or those issues at an early
stage of the proceedings so as to achieve expedition and
save expense. ........ Defendants as well as claimants are
entitled to a fair trial and it is an important part of the case
management function to bring proceedings to an end as
expeditiously as possible. Although strike out may appear
to be a summary remedy, it is in fact indistinguishable
from deciding a case on a preliminary point of law.”

42. In the present case, the application to strike out was dealt with on
the basis that Mr Race's factual contentions could be established. The
basis for the application to strike out was a matter of law that did not
require further factual determination. The question whether the First-
tier Tribunal possessed a jurisdiction to reopen the issue of duty
payment is one of law; the answer is, in my judgment, that it does not
have such a jurisdiction. This conclusion means Mr Race's appeal
against the Assessment cannot succeed even if the goods were acquired
in another Member State by Mr Race or his son.”

26. Therefore, like Mr Race, Mr Staniszewski could only be free of a liability (and
from assessment) to excise duty in relation to the cigarettes if they were acquired for
his personal use. However, in the absence of any challenge to the seizure, he cannot
now challenge his liability to the duty or the fact that it was not paid on such a basis.

27. The consumption point is in essence an argument in relation to the chargeability
to excise duty of the cigarettes brought into the United Kingdom from Poland by Mr
Staniszewski. The proportionality point relates to a challenge to the assessment for
that duty. These issues, as is clear from Jones and Race, like that of liability to seizure
and forfeiture have been conclusively determined by reason of the deeming provision
in paragraph 5 of schedule 3 to the Finance Act 1994 and, as such, the Tribunal does
not have the jurisdiction to determine them. As Warren J said at [26] of Race:

“Jones is clear authority for the proposition that the First-tier Tribunal
has no jurisdiction behind the deeming provisions of paragraph 5
schedule 3”

28. Having found that the Tribunal does not have jurisdiction to consider the
consumption and proportionality points it is not stri